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Administration Suit 

Pendency of — Suit by assigneo c 
portion for declaration of his titlo i 
maintainable 13 () 

Advancement 

~ Trusts Act (18S2), Ss. 81 and 82- 
1 roportv purchased by husband in narat 


Advancement • 
of wife— Rule of advancement of English 
law applies to persons of British nationa- 
lity resident in India 15 

Buddhist Law 

Adoption — Kittima apatittha — 
Claim based on Kittima cannot be amen- 
ded in appeal by alternative claim based 
on apatittha— Civil P. C. (1908), 0. 6 , 

R ‘ v 111 

(Burmese) 

Adoption by divorced woman is as 
good as by singlo woman 1005 

Adoption — Formality — Adoption is 
matter of intontion and is good without 
formal declaration 100 c 

Dissolution of marriage — Dham- 

mathats— Wife driven away from hus- 
band by his cruelty cannot be said to 

have left house 121 ( 2 )a 

* Divorce— No judicial separation — 

But order under S. 488, Criminal P. C. 
operates as such— Child born after main- 
tonance order - Burden of proof of access 
is on wife— Prosumption under S. 112 
is inapplicable— Evidence Act (l of 
1872), S. 112— Criminal P. C. (5 of 1898) 
S. 488 34 

Divorce— Proof of singlo act of 

cruelty— Divorce on samo terms as on 
consent should bo granted 27 

Divorce— Second marriage without 

consent is ground for divorce— First 
wife's right to divorce on this ground is 
subject to conditions— Partition in such 
case is same as in divorce by consent 

Ecclesiastical— Question how to bo 

determined, stated 35 

” — Marriago— Minor— Minor girl's mar- 
riage without father's consent is invalid 

_ . 60 ( 1 ) 
Succession— Throe marriages— Chil- 
dren from each marriage— Shares of, 
indicated j^«j 

Succession -Not mere non-atten- 
dance on sick bed but positive act des- 
troying natural affection is required for 
exclusion «j. 

Burma Forests Act (4 of 1902) 

S. 31 — Rule under, Rr. 22 98 

Licensee to fell timber is liable, on 
breach of conditions, for acts of his 
servants 

Burma Municipal Act (3 of 1898) 

— S. 142— Committee can frame bye- 
laws imposing conditions on pawn 
brokers 110a 

8 . 142— Licenses issued to pawn- 
brokers— Condition binding rate of in- 
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Burma Municipal Act 

terest chargeable by pawnbrokers is 
not ultra vires 1105 

S. 142 Rangoon Municipality — 
Pawnbrokers mu 9 t conform to condi- 
tions in license whatever they are 

Christian Marriage Act (15 of 1872) 

— — S«. 4 and 5— Divorce Act (4 of 
1869), S. 4 S. 4 does not prevent con- 
sideration of whether marriage is void 
under Ss. 4 and 5 83a 

S. '* Solemnized" refers to cere- 
mony— S. 5 does not concern with capa- 
city of performing and on whom per- 
formed 835 

Civil Procedure Code (5 of 1908) 

“ S. 11— Res judioata — Determina- 
tion of question— Plaint in previous suit 
must be construed in samo way as done 
by former Court 135 ( 2 ) 

~ Ss. 11 and 13 — Res judicata — 
Foreign judgment is subject to same 
condition as one of Court in British 
India 30 

Ss. 1G, 19 and 20 — Promise to ro- 
pay loan at certain place — Creditor is 
not entitlod to sue at that place solely 
by that reason unless promiso is for 
consideration or falls under S. 25 (2), 
Contract Act (1872) 101 

S. 34 (2)— Decree silont as to in- 
terest from date of decree to date of pay- 
ment Separate suit to recover it does 
not lie 1365 

-—5. 115—" Jurisdiction" — Meaning 
of Jurisdiction means power of admi- 
nistering justice according to means 
which law has provided 140a 

S. 115 Question of limitation not 
considered by lower Court— High Court 
cau interfere 1405 

— S. 115 - Criminal P. C., S. 195(6)— 
High Court can decido whether order of 
lower Court granting or refusing sanc- 
tion to prosecute i 9 proper or not— 
Powers of High Court are not restricted 
to those under Civil P. C.. S. 115 or 
Criminal P. C., S. 435 or S. 439 90 

"S. 115 — Interlocutory order cannot 
be interfered with except for cogent 
reasons 25 

— 0-6, 1< — Buddhist law— Adop- 
tion kittima apatittha — Claim based 
on kittima cannot be amended in ap- 
peal by alternative claim basod on apa- 

tittba 111 

O. 21, Rr. 60 and 61 — Scope of en- 
quiry stated 32 
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Civil p. c. 

* 0. 21, R. 63— Creditor can sue for 

declaration of property belonging to his 
judgment-debtor though attachment 
withdrawn apart from 0. 21, R. 63 — 
Suit is not barred by proviso to Specific 
Relief Act (1 of 1877), S. 42 113 

0. 21, Rr. 66 and 90— Execution- 

Sale— Omission to give notice to judg- 
ment-debtor renders sale void 114(1) 
0. 33, Rr. 2, 3, 6 and 15 — Applica- 
tion not framed properly — Rejection 
does not bar under R. 15 of subsequent 
application of like nature (FB) 86 

0. 37 — Rules under — Scopo of — 
O. 37 lays down certain rules of proce- 
dure applicable only after plaint has been 
admitted by the Chief Court 135 (1)6 

0. 40, R. 1 —Administrator, insol- 
vency of— Receiver should be appointed 

29 

0. 40, R, 1 — Defendant, original 
owner, in uninterrupted possession of 
property — Appointment of receiver is 
justified on strong grounds only 10 
" Sc/i. 2, Para. 17 — Arbitration — 
Doath of arbitrator— Agreement to refer 
bocoines void — Court cannot undor 
para. 17, Cl. (4) make reference to arbi- 
trators who are willing to act 114 (2) 
Contract 


*. ?• I. F -Contract of sale of goods 

with (iorman firm before war— Delivery 
of bill of ladingand insurance note after 
outbreak of war-Trading prohibited — 
Ship seized — Contract is rendered void 
and dissolved — Documents are not valid 
and effective and buyer is not bound to 
Pay-Contract Act (9 of 18721, S. 65 46 

Contract Act (9 of 1872) 

' 16— Gift by lady to nephew work- 

ing as agent — Undue influence cannot 
bo presumod 67 

~ 17— Mere failure to fulfil pro- 

nnso does not amount to grant— Fraud 
alleged subsequent to execution of deed 
It cannot be proved by parol evidence 
Evidence Act (1872), S. 92 142 

S. 23— Agreement not to bid against 

each other is not void 77 a 

S. 23 Void agreement not carried 
out Money paid can be recovered— 
When is such contract executed, stated 
Authority to stake holder to pay 
money can be revoked before it is paid 
out TIh 

™ 7 s a 2 oV 2) rr Civil p - °- (1908) - Sa - 1G . 

19 and 20— Promise to repay loan at 
certain place— Creditor is not entitled 


Contract Act 

to sue at that place solely by that rea- 
son unless promise is for consideration 
or falls undor S. 25 (2) 101 

S$. 37 and 33 — Requirements of 

valid offer of performance of contract 
stated — There must be actual attempt 
to perform 97a 

.S'. 38 — Buyer must have reasonable 

opportunity of examining goods 141a 

5’. 63 — Evidence Act (1 of 1872), 

S. 92 (4)— Mortgage — Oral agreement 
to forego is inadmissible —No payment 
of principal — No application of S. 63 70 

* S. 65 -Contract— C. I. F— Con- 

tract of sale of goods with German firm 
boforo war — Delivery of bill of lading 
and insurance note after outbreak of 
war — Trading prohibited— Ship seized, 
contract is rendered void and dissolved 
— Documents are not valid and effective 
and buyer is not bound to pay 46 

S. 102 — Negotiability can be attach- 

ed to documents by morcantitlo usage 

122a 

S. 102— Document of title, test of, 

stated 1226 

S. 102 — Delivery order may or may 

not bo negotiable 122 c 

Ss. 102, 108 and 178 — Document 
showing title to goods— Transferability of 
Law applicable is same as applicable 
to goods Transfer of Property Act 
(1882), 8. 137 I22rf 

S. 172 — Promissory note may bo 
the subject of pledge 536 

Contribution 

Joint liability— Surety is not liable 

to contribute 42 

Criminal Procedure Code (5 of 1898) 

S. 172— Evidence Act (1872), S. 91 

Applicability of — Contonts of spocial 
diary undor S. 172, Criminal P. C.— 
8. 91 does not apply 138a 

Ss. 195, 360 and 476 — Sanction for 
prosecution on grouud of perjury — Depo- 
sitions to which procedure under S. 360 
is not applied cannot be used —Evidence 
Act (1872), Ss. 80 and 91 129 

-S. 195— False charges against seve- 
ral persons amount to separate offences 
Ho can be asked to account for each 
separately— Penal Code (45 of I860), 
S. 211 7(1) 

S. 195 (6) — High Court can decide 
whether order of lower Court granting 
or refusing sanction to prosecute is pro- 
per or not — Powers of High Court are 
not restricted to those under Civil P. C., 
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Criminal P. C. 

S. 115 or Criminal P. C., S. 435 or 
S. 439 90 

S. 221— Penal Code (18G0), S. 75— 

Previous conviction is not the only lac- 
tor to be considered for higher sentence 
— Scope and object of S. 221 stated 

60(2)6 

S. 250— Accusation found to be false 

— Case comes within S. 250 48a 

— —S. 309 (2)— Judge, after delivery of 
opinions by assessors, cannot view scene 
of offence 22(2)a 

S. 350 — Scope and object stated — 

Eight when claimed must be granted 

63(1)® 

S. 350— Trial de novo claimed — 

Prosecution witnesses only cross ex- 
amined their previous statements being 
read— No fresh charge or examination — 
Requirements of S. 350 are not satisfied 

63(1)6 

Ss. 360, 195 and 476 — Sanction for 

prosecution on ground of perjury— De- 
positions to which procedure under 
S. 360 is not applied cannot be used 129 
Ss. 423 and 439— Lower Burma 
Courts Act ( 1900), S. 12 — Case referred 
to Bench under S. 12— Conviction set 
aside on ground of misdirection to jury — 
Retrial can be ordored on original com- 
mitinont (FB) 104a 

Ss. 423 and 439— Lower Burma 

Courts Act (1900), S. 12— Caso referred 
to Bench undor S. 12 -On ground of 
inisdiroction to jury — Misdirection 
amounting to illegality— Trial is void — 
Bench cannot deal with evidenco in case 

(FB) 1046 

S. 435 or Ss. 439 and 195 (6)-High 

Court can decide whether order of lower 
Court granting or refusing sanction to 
prosecute is proper or not — Powers of 
High Court aro not restricted to those 
undor Civil P. C., S. 115 or Criminal 
P. C., S. 435 or S. 439 90 

Ss. 439 and 423 — Lower Burma 
Courts Act (1900), S. 12 — Case referrel 
to Bench under S. 12— Conviction set 
aside on ground of misdirection to jury, 
retrial can be ordered on original com- 
mitment (FB) 104a 

rS. 488 — Burmese husband can- 
not evade liability to maintain wife by 
declaring marriage to have been dis- 
solved by reasons of wife's absence from 
him— Wife refusing without reasonable 
cause to rejoin husband is not entitled 
to maintenance 121(2)6 


Criminal P. C. 

" 5. 488 — Maintenance — Father pay- 

ing maintenance of child under order of 
Court is not bound to pay for medical 
attendance 96(2) 

~ 5. 468— Buddhist Law (Burmese)— 
Divorce— No judicial separation— But 
order undor S. 488, Criminal P. C., 
operates as such— Child born after main- 
tenance order— Burden of proof of ac- 
cess is on wife — Presumption uuder 
S. 112, Evidence Act, is inapplicable 

34 

Ss. 488 and 489 — Maintenance 
order in favour of daughters can be can- 
celled when they are able to maintain 
themselves 28(1) 

S. 488 (4) — Burmese Buddhist wife 

is entitled to maintenance on ground of 
husband’s second marriage if it is not 
due to her refusal to live with him 9 
Criminal Trial 

Duty of complainant— Facts show- 
ing innocence of accused known by com- 
plainant during trial — Complainant 
must verify and if true must inform 
Court 486 

Deed 

“ — Construction— Contract of salo of 
rice to bo delivered from some specified 
mills — Condition to absolve dofondants 
in case of accident to mill — Condition 
was for benefit of defendant and he was 
not bound to go to other mill in caso of 
accident to his mill from which rice was 
supplied and accepted —Defendant was 
not liable for non-delivery 50 

Divorce Act (4 of 1869) 

S. 4 — S. 4 does not prevent con- 
sideration of whether marriage is void 
under Christian Marriage Act (1872), 
Ss. 4 and 5 83a 

“ S. 10— Wife having judicial separa- 
tion can get divorce on further proof of 
adultery and cruelty (SB) 8 

S. 16 — Decree nisi can be pro- 
nouncod only by a High Court 

(SB) 22(1) 

S. 19 — Fraud to set aside marriage 
Fraud must be such as to amount to 
no consent 83c 

Easement* Act (5 of 1882) 

52 — Licensee cannot object to 
terms of license 110 c 

Evidence Act (1 of 1872) 

-Ss. 8 and 157 — Penal Code (i860), 

S. 376 Statement by complainant im- 
mediately after occurrence is admissible 
as evidence of consistency of her conduct 

81a 
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Evidence Act 

S. 68 — More acknowledgment of 

signature by executant before attesting 
witness is not sufficient and document is 
inadmissible and ineffective G 2 a 

S. 72— Contract Act (1872), S. 17- 

Mere failure to fulfil promise does not 
amount to grant— Fraud alleged subse- 
quent to execution of deed — It cannot 
be proved by parol evidence 142 

Ss. 74 and 83 — Value of survey 
maps— They are not conclusive— In ab- 
sence of contrary evidence they may bo 
presumed to be correct 28(2) 

Ss. 80 and 91 — Criminal P. C., 
Ss. 195, 3G0and 476— Sauction for proso- 
cutionon ground of perjury — Depositions 
to which procedure under S. 3G0 is not 
applied cannot bo used 129 

S. 91— Applicability of — Contents 
of spooial diary under S. 172. Criminal 
C ' 0 H 98), S. 91 does not apply 138a 
91— Statement to polico — Proof 
of— Oral ovidonco is admissible 138 b 
- Ss. 91 and 80 — Criminal P. C., 
Ss. 195, 360 and 476 — Sanction for proso- 
cution on ground of perjury— Depositions 
to which procedure under S. 360 is not 
applied cannot bo usod 129 

m S. 92 — Outright sale cannot bo 
shown as mortgage— Vendor is ontitled 
to rotain possession for unpaid purchase 
inonoy— Transfer of Property Act (4 of 
1882), 8 . 64 20 

S. 92 (4) — Mortgago — Oral agroo- 
mont to forogo is inadmissible — No pay- 
ment of principal — No application of 
Contract Act (9 of 1872), S. 63 70 

~~ S. 102 — Master's liability for wrong 
of servant— Burden of proof of limit of 
authority is on mastor-Tort— Vicarious 
liability 72c 

~S. 112 Buddhist Law (Burmese) 
Divorce— No judicial separation— But 
order under S. 488, Criminal P C 
operatos as such -Child born after main- 
tenance order— Burden of proof of access 
is on wife — Presumption under S. 112 is 
inapplicable 34 

~~S. 115 Act or deed must not be 
ambiguous — Act when ambiguous ex- 
plained 53 a 

07 •• 157 and 8 — Penal Code (I860), 
0 . 376 Statement by complainant im- 
mediately after occurrence is admissible 
as evidence of consistency of her con- 
duot g. 

General Clauses Act (10 of 1897) 

S. 3 (25) Pugmill created and 


General Clauses Act 

affixed to earth is immovable property 

70 

Guardians and Wards Acl (fi of 1890) 

Ss. 12 and 25 — No remedy under 
Act — Father can sue for custody of child 

. . 59 

Interpretation of Statutes 

•Illustrations — Value of— They must 


he accopted as relevant and 
ing section 

Laches 

‘Limitation — Statute of 


oxplaiu- 

976 


limitation 
of simplo 
expiration 


applicable to suit— Objection 

laches does not apply until 

of time allowed by law — Laches and 
Acquicsconce — Difference between ox- 
plained 1316 

Letters Patent 

“ 26 — Lower Burma Courts Act 

(1900), S. 12 — Csso referred to Bench 
under S. 12 on ground of misdirection 
to jury — Misdirection amounting to 
illegality— Trial is void — Bench cannot 
deal with ovidence in case (FB) 1016 
Limitation 

“Statute of limitation applicable to 
suit— Objection of simplo laches does not 
apply until oxpiration of time allowed 
by law Laches and acquiescence — 
Difference between explained 1316 
Limitation Act (9 of 1908) 

T 3— Provisions of S. 3 are man. 
datory 140c 

21 ( 6 ) Payment of intorest by 
ono hoir does not save limitation against 
other » , 136a 

~ S ? h - 'iris. 123, 142-Suit to set 
asido invalid sale of joint share and for 
possession is govornod by Art. 142 and 
not by Art. 123. liy 

Sch. 1 , Art.. 142 — Suit for possession 
on ground of dispossession— Limitation 
runs from date of dispossession— Suit is 
governed by Art. 142 131 * 

—Sch. 1, Arts. 142, 123-Suit to set 
aside invalid sale of joint share and for 
possession is governed by Art. 142 and 

not by Art. 123 liy 

" Sch. 1, Art. 182 — Application for 
transfer of decree to another Court with- 
out certified copy of decreo is step-in- 
aid of execution 103 

Lower Burma Courts Act (6 of 1900) 

o ini l? P a90 r0 f« rr «d to Bench under 
, . p on ''iction set aside on ground 

of misdirection to jury — Retrial can be 
ordered on original commitment — Cri- 
minal P. C. (1898), Ss. 423 and 439 

(FB) 104a 
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Lower Burma Courts Act 

S. 12— See Criminal P. C. S. 423 

mu , , (FB) 10 ** 

IMnnomedon Law 

—Gift —Doctrine of mushaa is inap- 
plicable where possession is given 120a 
Gift — Doctrine of mushaa — It 
should not be applied to Mahomedans 
residing for years in Burma 1206 

Master and Servant 

Wrongful dismissal -What is not gross 
insolence and insubordination illustrated 

93a 

* Wrongful dismissal— Sorvant need 

not wait till expiry of term for which 
engaged to sue for damagos 936 

* Dismissal — Burden of proof that 

servant could have obtained another 
service is on master 93 c 

Negotiable Instruments Act (26 of 1881) 

S. 87 — Difference of ink does not 
amount to material alteration -Altering 
a figure does not amount to forgery 696 
O.ths Act (10 of 1873) 

—S. 13 Omission of oath intentional 
—Section does not apply 22 (2)6 

Penal Code (45 of I 860 ) 

5. 75 Previous conviction subse- 
quent to commission of offence charged 
— S. 75 does not apply 121 (1) 

75 and 379 — Punishment — 
Highest need not always be awarded— 
Extenuating circumstancos and subject- 
matter of theft should bo considered 

60 (2)a 

S. 75— See Criminal P. C. S. 221 

60 (2)6 

— -S. 211— See Criminal P.C. 8. 1957(1) 
S. 302 — Punishment — Youth is 
oxtenuating circumstance except in 
cases of extreme depravity 58 

S- 376— Attempt to commit rape — 
Boy of twelve can be held guiltv of 
offence 96 (j) 

S. 376 — See Evidence Act S. 8 81a 

-S’. 37G -Suicide of complainant can- 
not bo taken into consideration in pas- 
sing sentence on accused 816 

S. 499 — Defamation— Whole crimi- 
nal law of libel in India is contained in 
Penal Code 116a 

S. 499— Exceptions — Maintenance 

proceedings — Defamatory written state- 
ment is not privileged 1166 

S. 500 — Person makes gifts to chari- 
ties not out of charity but for self inte- 
rest— Words are defamatory 36(2 )a 

S. 500 — Fair comment must be based 

on facts and not opinions expressed on 
invented facts 36(2)6 


Penal Code 

“ S. 500 Libel — Justi6cation and de- 
nial of, is not permissible 36(2)c 

“Appellate Court disposing of case on 
point raised by itself commits error of 

69a 

** ^ Judge Duty of — Judge's know- 
ledge can be used in valuing credibility 
of witness — Refusal to believe on ground 
that many cases of party where found to 
be false held justifiable 66 

3 Judgment — In deciding finally Judge 
is not bound by decisions given previ- 
ously on certain issues 7(2) 

Presidency Town Insolvency Act (3 of 1909) 
~ S. 17 — Suit by secured creditor — 
No permission is necessary 526 

Principal and Agent 

Registered document is not necos- 
sary empowering agent to transfor im- 
movable property worth more than 
Rs. 100 6 

Principal and Surety 

Payment by surety by taking fresh 
loan— Suit against principal ismaintain- 
ablo 1 15 

Probate and Administration Act (5 of 1881) 

Scope of enquiry under the Act is to 
determine competent person to adminis- 
ter ostate and not heir 63(2)a 

Questions about adoption should not 
bo inquired into as decisions are not 
biuding in other suit 63(2)6 

S. 13 — Minor is incompetent for 
grant of letters 63(2 )c 

S. 23— Enquiry into question) of ad- 
option where rival claimant's right to 
lettors depended upon such decision held 
proper 100 a 

Ss. 23 and 41 — Consout betweon 
sister and minor alleged to bo adopted 
—Sister is the person entitled both 
under Ss. 23 and 41 63(2 

** 5.23 —Rival claimants —One having 

greatest interest is to be preferred 13(2) 
Provincial Small Cause Court. Act (9 of 
1887) 

“5. 16 — Chief Court cannot entertain 
suit of small causes 135a 

Registration Act (16 of 1908) 

* Ss. 17 and 49 — Unregistered docu- 

ment affecting immovable property lost — 
Secondary evidence is admissible only to 
provo oral agreement not affecting land 

71 

5. 17 Memorandum of securities 
handed over to equitable mortgagee need 
not be registered 52a 

S. 21 — Registration of document 

presented without map is ineffective 31 


Subject Index, 1918 Lower Burma 


ll 


Registration Act 

S. 33— Principle and agent — Regis- 

fcered document is not necessary em- 
powering agent to transfer immovable 
property worth more than R. 100 6 

Shipping 

— — Bill of lading— Value of — Date on 
hill of lading is very strong prima facie 
evidence of date of shipment 1446 

Specific Relief Act (1 of 1877) 

* S. 42 — See Civil P.C., O. 21, R. 63 

„ 113 

Stamp Act (2 of 1899) 

Art. 13— Agreement in writing by 
tenant not to alienate crops till rent is 
paid is hypothecation of moveables and 
is liable to stamp duty 336 

Art. 35, Exemp. (a) — Agricultural 
leases aro exempt 33a 

Tort 

Negligence— Damages — M making 

over buffaloes to N for tending — Buf- 
faloos known to bo vicious by both — 
Ono buffalo goring to death ono of plain- 
tiM’a buffaloes— Suit for damages— Hold 
N alone was liable 130a 

Negligence— Damages— True test is 
to ascertain relation botweon party 
charged *nd party actually doing in- 
jury 1306 

Vicarious liability— Master is liable 

if act is done in courso of sorvice and 
for his bonolit 7*2 a 

Vicarious liability— Liability is not 

of ownor as such but as employer of 
crow 726 

Vicarious liability — See Evidence 

Act, 8. 102 7 2c 

Transfer of Property Act (4 of 1882) 

S 54 — Set Evidence Act S. 92 2b 
S. 58— Mortgage money includes in- 
terest (j.|c 

S. 59— Witness must sign after 
sooing actual execution of deed 626 
S. 59— S. 59 is imperative and High 
Uourt can take cognizance of defect 


T. P. Act 

oven if lower Court failed to notico it. 

02 .; 

S. G9 — Mortgage with power of silo 

— Default in payment of intorost — Right 
of redemption is dependent on punctual 
payment of monthly intorest Gin 

S. 69 — Power of sale can bo exer- 
cised although no default in payment of 
principal 646 

Ss. 78 and 79 — Failure of first 

mortgagee to retain title deeds does not 
give priority to subsequent mortgagee— 
Registration is notice 1 1 

— S. 100 — Rent charge on crops — 
Remover’s liability oxtends to crops ac- 
tually removed and not whole crops 33c 

— — .S'. 123— S. 123 applies to religious 
gifts by Burmese Buddhist 11 

“ 5. 137: See Contract Act. S. 102, 122'/ 

Trusts Act (2 of 18821 

Ss. 81 and 82— Property purchased 

by husband in n.amo of wifo — Rule of 
advancement of English law applies to 
porsons of British nationality residont 
in India — Advancement 16 

Workman'* Breach of Contract Act (13 of 

s. 1 — Workman cannot bo com polled 
to rnako thumb impression in Court for 
identification of improssiou on agreo- 
“• ol 36 (l)a 

S. 1 — I’orson undertaking to supply 
coolios and work with them is workman 

. 36(1)6 

2 Complainant recovering 
money under Act is not entitled to re- 
cover largo fees for advocate 109a 
S. 2— Order of imprisonment simul- 
taneously with order for payment of 
money is not valid 1096 

2 Scopo of — Act does not apply 
to contract which is mado by person 
who is not himself an artificer, work- 
man or labourer 109c 


COMPARATIVE TABLES 


LBR A I R 
64 1018 I. It 130 
60 1916 l'C U5 
00 1918 Lit 101 
09 .. „• 135 

71 •• ii HO 

75 H „ ioi 

77 .. 121 

78 m „ 13G 
81 1919 » 156 


9 Lower 

LBR A I R 
83 1918 Lit 

92 .. .1 

93 »» » 

103 .. .. 

ICO 1 N 
10J 1919 I. 
112 1918 .1 
114 1917 PC 
143 1918 LB 


TABLE No. I. 


Burm. Ruling* = All Indie Reporler 

* IR lbr air li;b air 

ii }S 19 i 8 L/; SJ 1910 LB 133 219 1919 LB 15 


03 100 
«C 163 
30 105 
Cl 1G7 •• 

159 109 1919 
24 172 

207 174 .• 

122 17G 


GG 185 
" 100 1HG 
" 68 191 1'jlS 

*• CO 205 1919 
" 143 200 »• 

*• 145 208 .. 

" 141 212 1918 
" 148 217 1919 


153 220 
» 53 258 1918 

" 1 2G3 1919 

•i 125 2GG •• 

•• 150 2G8 ii 
•• 14G 273 •• 

.. 16 275 

•• 37 277 


15 

13 


12 


BurLT 
1 
G 
8 
9 
14 
17 
19 
21 
2G 
29 
86 

40 

41 

42 
49 
51 

58 

59 


* ■ - -» “ -narr, » 

113 1918 LB 32 156 
- - 119 

1917 PC 179 

1918 UB 45 


• a 


VI 


Uia 


1918 LB 

69 

65 

1918 LB 100 

ii 

tl 

120 

67 

n 

•’ 101 

ii 

UB 

28 

69 

It 

« 83 

n 

LB 

97 

73 

II 

•• 140 

it 

IB 

61 

77 

•1 

•• 86 

ii 

II 

31 

84 

n 

" 46 

•» 

II 

50 

875 

it 

UB 44 

1917 

1 A t O 

PC 

* r n 

207 

89 

1917 

" 1 


1917 

1918 


1917 PC 

•i •» 

1918 LB 
.. UB 
•• LB 


PC 136 
UB 32 

LB 114 
UB 32 
46 
71 
25 
63 
53 
50 


97 

93 

100 

102 

101 

105 

107 

109 

114 

116 


- LB 

n it 
it 


1919 

1918 


29 

7 

66 

58 

24 

116 

9 

121 

75 

62 

103 


119 

121 

123 

127 

12S 

130 

132 

134 

135 

136 

139 

140 
144 
147 

149 

150 
155 


LB 

»t 

UB 

LB 

UB 

LB 


29 

96 


»• 

1919 

1918 

1919 

1918 

1919 


136 
43 
96 
" 7 

•• 139 
UB 34 
LB 159 
h 64 
•• 39 

• 131 
41 


160 

161 

192 

193 

194 
197 
199 
201 
202 
203 
205 

207 


1919 

1918 

1919 
1918 


LB 


48 

114 

81 

135 

115 


1919 

1918 


TABLE No II 


211 

214 

215 
221 


1917 PC 
1919 LB 

1918 .. 

1919 •» 


105 

76 

48 

129 

109 
GO 
36 

110 
101 
114 

15 

46 


1918 .» 
•• UB 

1919 LB 
1918 it 


BnrLT AIR 
222 1919 LB 
224 
227 
229 
234 
236 
246 
249 
252 
255 

257 

258 

259 
263 

265 

266 

267 

268 


61 

68 

8 

40 

47 

1 


ii 

ii 

111 

1919 

•i 

56 

1918 

•• 

139 

1919 

ii 

102 

91 

ii 

45 

99 


118 

1918 

•t 

11 

1919 

ii 

126 

ii 

it 

153 

ii 

tt 

153 

•i 

tt 

51 

•• 

it 

120 


AIR 

1 

FB 


45 

9 
11 

G 43 
7 (1)48 
11 

10 

7 (2)47 
U 


Othor Journals 


A B “ r »*=0.h., Jo„ rn ., ,- { ConU.) 


IC 
LB 
Bur 
I C 

I c 

Bur _ 

CrLJ 
I C 


953 
R 191 
L T 236 
536 
342 
L T 126 
1002 
655 


8 

SB 

9 


45 
11 

47 
11 
19 

48 
45 
11 
9 

13(1)43 
13 (2)46 
15 47 

11 
9 

22 (1)43 

SB 


10 

11 


Bur L T 97 
IC 914 
Bur L T 227 
I C 866 

Bur L T 105 
CrLJ 966 
IC 550 
/ C 926 
Bur L T 259 
L B II 
I C 
IC 
IC 
Bur L 
LB R 
I C 


259 
530 
875 
376 
T 215 
212 
519 


22 (2)43 

I C 

86 


9 

LBR 

88 


19 

Cr L J 

64 

24 

44 

I C 

347 


9 

LBR 

112 


11 

Bur L T 

102 


19 

Cr LJ 

331 

25 

43 

I C 

684 

26 

45 

IC 

931 

27 

46 

I C 

144 

28 (1)43 

I C 

418 


19 

Cr LJ 

160 

28 (2)44 

I C 

247 

29 

43 

I c 

152 


11 

Bur LT 127 

30 

43 

IC 

551 


9 

LBR 

103 


11 

BurLT 

194 

31 

43 

IC 

465 

82 

48 

I C 

182 


11 

BurLT 

118 

33 

44 

IC 

109 

84 

46 

IC 

620 


AIR 

35 „ 

36 (1)43 

11 

19 

36 (2)43 
19 


42 

44 

46 


44 

47 

48 
11 

43 
11 
19 
47 
11 

44 

45 

46 
45 
11 

9 
19 
44 

10 

60 (1)45 
60 (2)45 
9 
11 
19 
43 
9 
11 

63(1)44 


48 


50 

51 

52 

53 
53 


59 


Other Journals 
45 J C 923 
IC 691 
Bur LT 207 
CrLJ 175 
IC 417 
CrLJ 129 
IC 231 
I C 774 
I C 310 
BurLT 84 
IC 583 
Bur L T 201 
Cr L J 172 
IC -641 


Bur L T 63 


62 


I C 
IC 
IC 
IC 

Bur L T 
LB R 
CrLJ 
IC 

Bur L T 
I C 
IC 
LB R 
Bur L T 
Cr LJ 
IC 
LBR 


239 

918 

GOO 

840 

100 

165 

648 

753 

186 

831 

847 

167 

205 

055 

916 

159 


AIR 

71 

72 

76 

77 
81 

83 

86 

FB 

90 


93 


44 

45 
43 
11 

46 
43 
19 

47 
11 

42 
11 

9 

43 

10 
19 
46 


Othor Journals 


IC 

IC 

IC 


91 

822 

625 


Bur L T 199 116 


96 (1)42 
11 
18 

96 (2)46 

11 


Bur L T 114 


64 


66 


67 

69 

70 


337 

92 

58 

321 

139 

184 

921 

105 

147 

734 

160 


97 

100 

101 

103 

104 
FB 


IC 

9 LOR 

11 Bur L T 
19 Cr L J 
63 (2)44 IC 

10 Bur L T 
43 I C 
0 LBR 

11 BurLT 

45 IC 

9 LBR 

11 BurLT 98 113 
45 J C 738 

43 I C 493 

11 Bur LT 1 

43 / C* 913 


109 


110 


111 


46 

11 

45 

9 

11 

39 

9 

11 

42 

11 

42 

9 

10 
16 
42 
18 
11 
42 
11 
19 
41 
11 
45 


I C 

I c 

Cr LJ 
IC 

BurLT 

IC 

Bur L T 

LBR 

IC 

Bur I T 
CrLJ 
I C 
I C 

Bur LT 
Cr LJ 
I C 

Bur L T 
IC 

BurL T 
IC 
LBR 
Bur L T 
IC 
LBR 
Bur L T 
I C 

Bur L T 
IC 

LBR 
Bur L T 

CrLJ 
IC 
Cr LJ 


755 

443 

155 

544 


119 


803 
77 
93 
100 
161 
68 
615 
175 
135 
943 
689 
128 
497 
9 
737 
163 
65 
132 
75 
67 
100 
116 
161 
69 
123 
923 
600 
984 


69 120 


114 (1)33 
11 

111 (2)42 


Bur L T 203 
I C 75 G 
Bur L T 208 
CrLJ 1012 

IC 749 
Bur L T 246 
I C 972 
IC 93 

Bur LT A0 
I C 9H 


AIR Othor Journals 

114 (2)11 Bur L T 160 

115 39 I C 432 
11 Bur L T 193 
42 / C 763 
11 Bur L T 104 
i® Cr LJ 1019 
42 IC 121 
II Bur L T 119 
38 I C 203 
li BurLT 6 

121(1)12 IC 1007 
11 BurLT 107 
9 LBR 77 
19 Or L J 47 
121(2)41 IC 143 

9 LBR 44 

10 Bur I T 212 
18 Cr I, J 767 

m jo i c m 

® d 11 R 143 
... 10 Dar LT 92 

J? i 0 326 

11 BurL T 202 

!S CrLJ 966 
13° 42 IC 62 

54 

10 Bur L T 223 
41 £ C ' 722 

,*1 BurLT 160 

( m 1° 839 

10 Bur L T 165 

9 LBR r,o 
135(2)42 I C fife 

nr BurLT 192 

136 40 I C 868 

9 LBR 78 

11 Bur L T 132 

42 IC 766 
11 Bur L T 139 
18 CrLJ 1022 
42 IC 950 

11 Bur L T 252 

39 I C 161 

9 LBR 71 
11 BurLT 73 
42 IC ns 

42 I C 352 


131 


138 


139 

140 


142 

141 


THE 


&JT9L 






ALL INDIA REPORTER 

1918 

LOWER BURMA CHIEF COURT 


A. I. R. 1918 Lower Burma 1 
Full Bench 

Twomky, C J., Ormond, Maung 
Kin and Uigg, JJ. 

Maung lime — Plaintiff — Appellant, 

v. 

M a Sri n — Defendant — Respondent. 

Civil Refercnco No. 1 of 1918, Docidel 
on 27th March 1919. 

Buddhist Law (Burmese) — Divorce — Se- 
cond marriiRe without consent is ground for 
divorce— First wife s right to divorce on this 
ground is subject to conditions— Partition in 
such case is some as in divorce by consent. 

The ehirf wile ol a Burmese Buddhist may 
object to her husband taking a second wife, and 
may claim a divorce if be dcos so without her 
consent. Her right howover is subject to certain 
exceptions montioued it> Ss. 219. 23 2. 205— C7 
and 31 1 of the Hig-st. wherein the husband U 
allowed to take a second wife when the first wife is 
barren or ha* born onlv female children, or i« suf- 
fering from cor tain dlsca*e». (P 4 Cl; I* 5 Cl dc 2] 

In the case ol such a divorce tho property 
should be partitioned ns in the ca*e ol divorce bv 
mutual foment: (1872-92) L. B. H. 103 and 
5 fj- p- R Y* f rom IP 4 Cl. 2; P 6 C 1 2) 

R>gg. J.— Tho question referred for 
decision in this oaso is whether the chief 
wife of a Burmese Buddhist is entitled to 
divorce her husband if ho takes a lesser 
Wlfo without her cousent. It will he con- 
von lent first to examine the course of 
decisions on this point or related points 
The earliest case is that of Ma In Than 
v. Maung Saw Ilia (1), in which tbeSpe 
cml Court held in 1881 that the chief 
wife had no right of objection. This 
ruling was declared to he still good law- 
in 1909 in Ma Bin v. Te Naung (2), hut 
doubts as to its correctness had been al- 
ready expressed in various cases both in 
Upper and Lower Burma. In Maung 
Kauk v. Malian (H) Mr. Burgess said 

1. (1872-92) LBR 103. 

2. (1909 10J5LBR 87=3 I C 715. 

3. (1892-96) 2 U B R 18. 
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that ho fore accepting the rub in Ma In 
I'han s case (!) it would he necessary to 
examine the authorities, as there was 
much to be said on tho other sido. In 
1993 tho same lotmed Judge said in Ma 
Shier Ma v. Ma Hlaing (4): 

Poly r* my i- said ta do lawful by Buddhist 
law. t ut it may b« doubted v bother lliisctnvjyR 
a corr-:cl impreadon unless it is understood in a 

"KSIaui Th * principle 

ol Buddhism in this respect is monogamy ratbor 
than polygamy." 

He went on to express tho opinion that 
allusions ton plurality of wives in most 
of the Dbammathats roforrod to Hindu 
laws and customs rather than Buddhist 
law. Tho precise point in issue in this 
reference has howover never been docidol 
in Upper Burma. The decision in Ma hi 
lhan s caso ( 1 ) has been questioned in 
three reported oases since tho cor.stitu. 
tion of tho Chief Court in 1900. f„ y n 
San Shwc v. Po Thaik (0). Birks, J.. dis 
cursed this ruling but did not come to 

any definite conclusion. In Ma Ka U v 
Po .Saw ((,) a Full Bench of this Court 
held that a chief wife could refuse to 
hvein the same house as a lessor wife. 

Hartnoll, I., dissented from tho opinion 

SX ,n X\ lH A Tk ** (0. and 
said that a husband who took another 
wife without his first, wife a consent corn- 
routed a serious matrimonial fault against 
her; but he did not come to a finding 
whether this fault would justify a claim 
to divorce as it was not necessary to the 
decision cf tho matter in issue. In Ma 
Wn Di v. Ma Ktn (7) Adamson. J.. 

4 . (.892-96) 2 0 HR 145. 

5. 2 Chan Toon* L C 165. 

6. (1907-05) 4 L h R. 3l0. 

7. (U04K C,1 232=35 I A 41=4 L B K 175 


2 Lower Burma 

"The learned Advocate (or respondents rai'ed 
a questino of Buddhist law, as to whether a Bur- 
man Buddhist can legally marry a second wife, 
during the lifetime of his first wife, without her 
consent. I regret. . . the question does not require 
a decision in this case. I may say howover that 
the arguments of the learned Advocate, which be 
has embodied in a very interesting printed pamph- 
let. appear to me rather to throw doubt on the 
ruling of the Special Court in Ma In Than v. 
Milling Sira Ilia ( 1). . .than to prove the broader 
proposition that a second marriage under these 
circumstances is null and void." 

Thers i9 no doubt that polygamy is 
logal in Burma. In Ma In Then's case 
(1), Jardine, J. C., held that in spite of 
tho existence of some texts of the reli- 
gious law hcoks, the custom of polygamy 
is so fully established that it lay upon 
theobjootor to show that this custom 
was limited in it? application. He further 
said that oven if the religious law was 
expressly opposed to polygamy, he 
would hesitate to supreas by judicial doci- 
sion an institution which is part of the 
life of tho people. He thought that the 
whole tenor of the Manugye was in 
accordance with the custom of polyga- 
mous marriages, and should not be sot 
aside on account of tho existence of 
isolated texts. There are indications, 
however, that the learned Judge was 
inolined subsequently to modify the de- 
cided opinion he had expressed in Ma 
In Then's case (l). After that decieion 
tho Manu Kunnaoa was translated and 
at p. 30 of his note on Buddhist Law, 
Mr. Jardine observes that Ss. 173 and 
132 throw 6cmo doubt on the right of 
polygamy. In para. 32 of his second note 
ho says : 

"Throughout tho Dbammathat (Manugye) poly- 
gamy is treated as lawful but with a feeling that 
it is a grievance to tho first wife." 

Captain Forhe9 says : 

"Even if polygamy is indulged in, tho general 
feeling may be said to be against It. The sup- 
pression of the first by tho second wife is a 
sorious matter." 

In Queen. Empress v. Nga Ne O (8) 
Mr. Jardine said : 

"I am awure that rome Barmans think that a 
man who has a wile mav not marry a second 
time in her lifetime without her consent. 
Section 173 of the Wunnana is in favour of this 
view, but it was net pointed out to the Special 
Court who held tho contrary in Me In Than's 
case ( 1 )." 

In Ma Wun Di's oase (7) their Lord- 
ships of the Privy Council quoted with 
approval the following observations of 
the learned Chief Justice : 

"It is not forbidden to a Bnrroan Buddhist to 

8. (lt7U-y2) L B R 202. 
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have two wiv.g at the same time, but it is 
universally conceded that tho leading principle 
of Buddhism is monogamy rather than poly- 
gamy, that polygamy is rare and. ..is considered 
disrespectable." 

There cao be no doubt that in Lower 
Burma the position is that polygamy is 
tolerated but regarded with disfavour and 
that there ha9 always been a body of 
opinion that it is only allowed if the first 
wife consents. Assuming that the D'nam- 
mathats only allow it under certain con- 
ditions, or penalties I am unable to see why 
the fact that these penalties have never 
been enforced in practice, or that it is not 
possible to point to instances of such 
enforcement, should preclude this Court 
from declaring that they exi9t and can be 
claimed by the wronged wife. The law 
to bo administered is the Burmese Bud- 
dhist Law as laid down iu the Dham. 
mathats, unless such law has been clearly 
modified by custom or is repugnant to 
equity, justice or good conscience. In 
Bhogtoan Singh v. Bhagwan Singh { 9) 
their Lordships of the Trivy Council 
pointed out that the judgment in tho 
Collector of Madura v. Moottoo Rama - 
linga Salhupathy (10) gives no counten- 
ance to the conclusion that in order to 
bring a case under tho rule of od\ law, 
laid dowu for Hindus generally, evidence 
must be given of aotual events to show 
that in point of fact the peoplo subject 
to that general law regulate thoir live9 
by it. At p. 423 of the same judgment 
their Lordships said that the general law 
should be ascertained by reference to the 
authoritativo text books and judicial 
opinions, aDd that when the general law 
has heed established any odo living where 
such law prevails and is applicable must 
be taken to fall under the general law, 
unless he can show some valid local tribal 
or family custom to the contrary. The 
mere fact that the limitations to the 
license of having more than one wife have 
not been observed is insufficient to justify 
the Courts in holding that the law has 
been abrogated by custom, espeoially in 
a country like Burma, whero, as Sir Jolrn 
Jardine himself observes (notes on Bud- 
dhist law 3), the system of compromise 
based on consent and acquiescence almost 
supersedes custom. 

So far had this system of compromise 
been carried thtfc when British Judges 
first attempted to ascertain what the 

0. (IS99) 21 All 412=20 I A 10‘J (P Cj. 

10. (1SG7-69) 12 M I A 397=10 W R 17 (P C). 
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Buddhist law was on any subject, they 
sometimes found gresfc difficulty in ob 
taining any information on which a 
decision could properly bo baaed. It 
appears to me, therefore, that there is 
no proof of any custom regarding poly- 
lgaray which custom overrides the general 
aw la id down in the Dbammathatg C r , re- 
eludes us from examining that law with 
a view to ascertain its scope and provi- 
sions. It is true that in Hindu law. to 
which to some extent the Dbammatbals 
are indebted for their rules, there ip no 
restriction against polygamy ana the rules 
enjoining monogamy have been bold to 
bo merely tiirecloiy and not mandatory 
(Cowells Lecture on Hindu Law part ], 
P. 104, Mavne, Hindu Law, para. 9". 
trior's Lectures, p. 117). They . 
to be oi the nature of counsels of per fee- 
non rather than absolute prohihitiors 
ccmj.lcd with a penalty in case of dis- 
oLcdience. But * batever may bo the c-.. 
tent to which the Dhammathats are in. 
oebtod to Hindu Law. there can be r.o 
doubt that the Hindu law regarding mar- 
nago and divorce has been profoundly 
modified by Buddhism, although the com- 
pliers of the Dh.tmmathr'ts have in *o„.n 
ciisen rot alien, pled to diatingubh 
-• Abu, the. di« 

rcr .,,10 into caste* is recognized bv the 
: ' f - “ithoug 

unknow,, to Burmans. The Courts have 
nlwn>s endeavoured to interpret conflict. 
m passages in the Lhim.matha.s in such 
a manner os to conform with the existin- 

sr r ud i ^ ic ° oi .* 

o»ot>, so far as it is possible sotodo with 

LxIb""! h to“h^o 

toxls in harmonv with »u„ u 

►ontiinoots nl the people. I do Tot attich 

" ,uo 1 !'"P0rt»nce to the fact that 

c^:r^ ki °r ci wivt ° 
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has been affirmed in Mating Po Ban v. 
Ma Ta Lok (12). 

In S 307 the penalty iropcssd on a bus- 
hand for taking a lesser wife is expulsion 
hom the house after being compelled to 
leave behind even his clothes, in S. 259 
an extract is quoted from the Audasankepa 
Vacua of the rule relating to husbands and 
wives who have been previously married. 
Here toe the wife is said to have the right of 
divorce if the husband takes a lesser wife 
and the husband forfeits ail claim to the 
jointly acquired property. As against 
these authorities the learned Advocate for 
the appellant has been sbleto cite only 
S. 253. which is headed, “A man may 
marry as many wives as he pleases. But 
this section does net deal with the caso 
of a man marrying when his first wife 
objects, and there is no doubt that if she 
consents, there is no impediment to his 
taking other wives. The other arguments 
addrossed to us were founded on the 
existence of the custon of polygamy and 
its recognition in the Dhammathats in the 
shapo of rules for the division of pro- 
perty betwoen more thau one wife. 
Those aiguinonts have already been con- 
sidered in an earlier portion of this judg- 
ment. I th k that it is clear that the 
general rule is that the chiof wife may 
[object to hor husband taking a second 
[wife ar.d may claim a divorce if he does 
ho, her rights is. however, subject to cer- 
tain exception?. These are found in 
gs. 219, 232 265— 267 and 311 of the 
Digest. 

The husband is allowed to take a second 
wife when the first wife is barren or has 
homo only femalo children or is suffer- 
ling from certain diseases. In Burmese 
society a higher value is attached to the 
'begetting of sons than daughters. There 
is also nothing unreasonable in the excep- 
tion based on the first wife becoming 
insane or a leper, maimed, blind or 
paralysed and thus becoming unable to 
fulfil the duties of her position. I would 
therefore answer the reference as follows: 
Subject to exception of the kind men. 
tioned in Ss. 219, 232, 265—267 and 311 
of tho Digest, if a Burmese Buddhist takes 
a second wife without his first wife's 
eonsent, she has a right to divorce him. 
I may add that if she decides to claim 
the right of divorce, I think that the 
idi vision of property should, in the absence 
lof anv contract to the contrary, he made 

(12) (1913) 7 "LB R 79=20 1 C674. 


as if the divorce were one by mutual | 
consent. This is the rule if the husband; 
commits adultery (S. 230) aud is the rule 1 
given in Maaugye where the husband has 
not only taken a lesser wife but has been 
cruel (S. 303). In S. 256 a severe penal- 
ty is to be imposed according to some of 
the Dhammathats, which are, however 
not consistent regarding the penalty. 

Twomey, C. J. — The question re- 
ferred does not arise directly in tho caso 
which was before our learned colleague. 
But it does arise indirectly. Under the 
Special Court ruling in Ma In Than v. 
Maung Saw Ula (l) a head wife has no 
remedy if her husband takes a lesser wife 
w ithout her consent. So long as this ruling 
is in force, it would bo inconsistent to 
give elfect to the provisions of Manu- 
key, V, S. 17, and let a deserting wife 
claim a divorce on her husband re-marry. 
ing within a year. The learned Judges 
of the Special Court who decided Ma In 
Than's case (1) apparently considered 
that the provisions oftheManukey debar 
the Courts from sanctioning any restric- 
tion on polygamy among Burmeso Bud- 
dhists. The pre eminent authority of tho 
Dhammathat i9 still recognised, but its 
provisions have binding force only whero 
they are free from ambiguity. As Rigg.J., 
points out, the Manukyo in addition to 
the provisions which soem to contemplate 
unqualified polygamy contains also 
various passages from which it may re- 
asonably be inferred that the Buddhist 
law recognises a head wife's light to de- 
maud i divorce if her husband take3 an. 
other wife without her consent. We are 
therefore justified in turning for guidance 
to the other Dhammathats cited in the 
Kinwuo Mingyi’s Digest aod to the same 
learned author’s Atthathankepa, which 
is the roost recent Dhammathat of all. 
These other Dhammathats are now shown 
to leave no room for doubt as to the head 
wife's right in question. Most of the 
texts beoamo available only after Ma In 
Titan's case (l) was decided. 

The Special Couit regarded the restric- 
tion on the taking of a lesser wife as a 
doctrine which svas not shown to be 
"popularly accepted so as to extinguish 
the custom.” i. e., the custom of poly- 
gamy. The existence of a custom of un- 
restricted polygamy was not shown in 
that case. The fuller investigation of the 
Dhammathats, which has now been car- 
ried out, makes it clear that the restriction 
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in question is an incident of polygamy as 
established among the Burmese Buddhists 
and in these circumstances the question 
of popular acceptance does not appear to 
arise. The texts of the Buddhist law on 
the subject of polygamy are undoubtedly 
inconsistent. The Manuk ye contains vari- 
ous provisions cited in Ma In Thant case 
(1) which take for granted a plurality 
of wives, while other provisions clearly 
contemplate that a man should have but 
one wife at a time. The explanation is 
that the Burmese Buddhist law is largely 
of Hindu origin coming from a country- 
in which polygamy nourished without 
restriction, the law had to be a-iapted to 
a non-Indian race which followed the 
Buddhist religion and in which the posi- 
tion of the wife was essentially different 
from that of the Hindu wife. Thus the 
texts in the Manukye and the other Dha- 
mmathats which deal with a plurality of 
wives are probably imported from tho 
ancient Hindu law. Mr. Burgess in Ma 
Since Ma v. Ma Illaing (l) remarked as 
follows: 

"It In a romarkablo thins that in S. 81 of 
tho Chapter on inheritance, 10 of Manukye, «bo 
only provisions rr K ardloR contemporaneous wive* 
and thoir children *hruld be tho*e in S«. 87 and 
88 which *oo m to have special reference to Hindu 
uengoH." 


Ma In Than's case (l) has boon th. 
law in Lower Burma since 1881. Bu 
it has not been followed in Upper Burma 
and it is doubtful whether in Lowoi 
Burma husbands have availed themvelve^ 
to any large extent of tho additional li 
cense given to thorn by the ruling of thi 
Special Court. A plurality of wives ii 
becoming more and mere a rarity and i« 
regarded socially with disfavonr. Tm 
tondency towards monogamy has no doubi 
>eon accelerated bv the annexation o 
Upper Burma. Before that event polv 
gamy was encouraged by the example o 
the Hurm„, King, and many of thi 
hlghor oftioiaU. In expressing our disseni 
from the ruling in Ma In Than's case (l 
and declaring the heid wife's right to r 
divorce if her husband takes another wif, 
without her consent, it is clear that wi 
are only expounding an integral part o 
the l.uddhist law as laid down in th. 
Dhammathats and we need net fear tha 
we are running counter to anv c'nerishe 
custom ci tho Burmese people. 1 concu 
in answering tho reference in the term: 
•proposed by my learned colleague Rigg, J 


I agree with him also in holding that the; 
property should bo partitioned as in the 
case of a divorce by mutual consent (ioj 
the absence of any contract to the con-i 
trary). It would ba illogical to exact 
irom the husband who takes a losser wife 
a more severe penalty than is provide! in 
tho Dhammathats for a husband who 
commits adultery or who, in addition to 
takmg a lesser wife, treat- his head wife 
with cruelty. 

Maung Kill. J.— 1 concur and have 
very little to a Id. Unliruiro i polygamy 
is expressly allowed only by three Dhain- 
inathafs, uamsly. K ;ing/.a, K iu.Uw and 
Rina*n. S :a 3. 2 >8, U Gaiog's Digest, 
Vol. 2. They are, however, not of much 
authority. Other Dhammatliats speak 
of Polygamy being allowable under cor- 
tain coucit ions and penal ties an i as regards 
Manukye in particular I agree with Mr. 
•lardinc th-it. alf hough it treats polygamy 
as lawful, it does so with a feeling that it 
is a grievance to the first wife. In addi- 
tion to the six Dhammathats. cited in 
S. 2 )0 of tho above Digost, which lay 
down tho rule that a second marriago 
without tho first wife's consent gives the 
latter tho right to divorce, we have ex- 
tracts from three other Dhammathats, 
namely, Vilasa, Dhammathatkyaw and 
Manuvannana cited in S. 31)7 of tho same 
Digest laying clown the san.o rulo. Those 
six Dhammathats and those tlirco others 
are well known legal works. The other 
Dhammathats cited in S. 2V> couple the 
taking of a lessor wife with habitual ill- 
treatment as ground for a divorce at the 
instance of the aggrieve! first wife. The 
passage cited from Mnuuk>e in S. 303 of 
the Digest would appear to support tho*o 
Dhammathats. But I do not think that 
in deciding the points under leferoooe 
any importance can he attached to the 
fact that the taking of a lessor wife is 
thus coupled with cruelty, inasmuch as 
tho Dhammathats agree in allowing a 
divorce on the ground of habitual cruelty 
alone. It seoras clear that in the passege 
cited from Manukye iu S. 303 of the Di., 
gest, the stress ison tho husband’s cruelty 
rather than cn his incontinence. I am, 
therefore, of opinion that the taking of a 
lesser wife must ho regarded as an addi- 
tional ground fora divorce at tho instance 
of the existing wile. As regards the 1 
question of partition of property, I would 
treat the divorce as if it were one by 
mutual consent for the reason 3tated by 

»* **■ K, . L4 . , 

V«kll Uign Court, 

eZ&IftAQAV / . . . i 
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the learned Chief J'jfco, udIojs there has 
hefr a coutr*ur to i'nj coatrary. 
Gkrr.ond, J.— I concur it, the jadg- 
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meoti fc -’-At have been •delivered, 

Answer accordingly. 


Jv.N./R.K. 
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Paklett akd Ormond, J.J. 
•Va .Vo— Dofeucknt —Appellant. 


Liamadar.ee — ?lain- 


J lahnr.ied ii, icier 

titi Respondent, 

First Appoi.l No. 75 of 1C1G, Decided 
°n Jst Aurust 1917. 

Principal and ag:nt — Rejirtercd document 
«*nct necessary empaworinj o jenl to transfer 

R™ic !} b “ properly wcri:i mor * ,hftn 

Tberj i 3 nothin 3 in tbo Trauift.* cf F:op«.-tv 
Ac- rr m the Rostra ticn Act to s*y hit an 
L? r n. tc transfer an ii.ierx in immovable "rj- 
perty wort, mor* ki.au It-. iOC in value mu.t ba 
ec, P ; '" ’«d by a ro't!«ter«.a document. 

J- A. Me u ay — for Appellant, 
y i.. j)a$ — (or Rtspondeut. 

Judgment.— li 

"’°V : • ' wltuA the ddfenlrt.i 

i'.° * v° ' 1 through l.or iv.nt M* 

rJ 1 ** <*d< i sed d i ght i . Mt 

Me. * 2 vv. apptali. ha :.lo u«s 61 yer. i 
• >;c h(.n she nave her evidence. T'.-o 
mo/:.i.a u o was ex.cntcd l.y M* That Gain 

cn hih dll' r.f Ma Mo a* her attorney. It 

is ootbtfcl whether tho power of ottor. 
jiey oulbcrised her to oxecuto a mortgage. 
Oo f of ti* Lsucs ra.st.i uu, v.-j. ,ther Ma 
Mo ratified tho taottga^e hv receiving 
tho nwtoag* money. Mr. J. .A. Mating 
-»> i cor.t.jods that that issue should not 

nave been raised Itouw (bo plai, :iri 
defci. net seok to recover from Ma Mo cn 
the grcm.d of iaiidoat.cn. The plaintiff 
AlldoC® vi»at tho mortgage was m. le by 
'*o Mo through her aitornev. The 
r^ufeuivut denied that authority 
9 ! \.i a not if iiiu aa .i .l consequents t ie 
iS'Uc vas raised. In oo.- opinion thr.t 
was : : taring the na-arc or the case 
sei t;?i • the plaintiff au 1 nm in issue 
rightly raised. Tho <*uestii*n thou is — 
;* S ‘V *1‘ ''{ J ial, L‘ tho moritafa? Ma Tnct 
i.!-; Mr. Tliorope, who was e.t the 
time y ..ir^ i U the house of Ma Mo, say 
fhtt iff. li ',000 consideration ihr the 
n.oi was received at the Rcgistra 
rion Office by Ma That Hnia and takoa 
hy her to the bouse cf Ma Mj i:r»d that; 
the next day Rs. 1 0,400 was paid to U 
Kin un i Ma Yin in payment cf a promis- 
sory note which had boen executed by 


Ma Mo, Ma Thet llnin and her husband 
Mating B» On, who died in 1912, the mort- 
gage being dated 7th August 1913. Ma 
Mo admits that she had executed such a 
promissory note in favour of U Kin and 
Ma. Yin, and she was unable to say whe- 
tner these two creditors had been paid 
of! w hen she gave her evidence 
There is also evidence to show that 
« 9 . 3,000 was paid two days after the 
uate cf the mortgage to Ma Thwo in order 
to redeem a diamond necklace. Ma Mo 
admits that her debt to Ma Thwo was 
paid off, but she does not know from 
where tbo money came. Ma Thet llnin 
i-ays that the balance of the mortgage 
money, viz, 11 s. 1,600 was spent in cur- 
rentexpecsos. Thus the evidence showed, 
and there is no reason to disbelieve it, 
tlut Ks. 13,400 was paid to creditors of 
—a Mo within two days of tho date of 
' j»o mortgage. If so. the probability is 
that the money was raised on mortgage 
lor that purpose at the instance o( Ma 
~ 0, Then there is the evidence of Po 
*'e. c. broker, who say * that in 1914 he 
was instructed by Ma Mo and Ma Thet 
llnin tj find a mortgagee who would take 
ever the jiliiutiU's mortgage at a lowor 
rate of intorest. Po We s?.\ s that Ma Mo 
told him if tbo Advocate lix Them op. 
proved of tho document, she would sign 
it. lix Them gives uvideuoe in corrobora- 
tion and there is no doubt that M i Mo 
knew and approved of this intended 
transfer. If tho plaintiff's mortgage had 
«*» fraudulently made by Ma Thet 
liuin. i* js impossible to suppose that 
she would have brought in Ma Mo for 
the purpose of getting a fresu mortgage 
r.t a lower rate of interest. Wo are 
satisfied that the plaintiff’s mortgage, 
cxccutoi by 'Ma Thet llnin as the agent 
of Ma Mo, was ratified by Ma Mo. 
Mr. J. A. M&utig Gyi contends that an 
agent who is only orally empowered is 
net sufficiently authorised to transfer an 
interest in immovable property of moro 
than Rs. 100 in value. But there is 
nothing in She Transfer of Property Act 
or m the Registration Act to say that an 
us,ent for such a purpose must bo ernpo- 
weiecl hy a registered document. The 
appeal is dismissed with costs. 


K.K./B.K. 


Apteal dismissed. 
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A I. R. 1918 Lower Burma 7 (1) 

Parlett, J. 

Gnanankannu— Applicant. 

v. 

Veeravagu— Opposite Party. 

Criminal Revn. No. 314-B of 1916, 
Decided on 12th January 1917. 

Criminal P. C.(1898j.S. 195— False charge 

ogainit several persons amounts to separate 
offences and con be asked to be accounted 
resparotely— Penal Code (45 of 1860) S. 211. 

A person who falselv charges several persons 
with having committed an otfence is guilty of as 
many septate otlenccs and there is no impro- 
priety in his being called to account under S. ill 
of the Penal Code in respect of each oi such false 
chargea. 

Gaunt — for Applicant. 

W iltshire and Hose— for Opposite Party. 

Judgment.-On 31st March 191G res- 
pondent laid information at the jioiice 
station that one Poonuswamy Nadar had 
caused hurt to him with a dfth, and that 
applicant and othors were present and 
abetted tho causing of hurt. On 3rd 
April ho filed a complaint to tho same 
Ollcct. Applicant and ethers appeared 
iu Court and eubsojututly on 1st July 
applicant was discharged. On ]0th July 
lie applied for* sanction to prcsccu:o the 
respondent for falsoly charging him with 
an alienee under S. 211, I. P C. On 21st 
July tho applicant ami respondent and 
their pleaders appeared and arguments 
wore hoard, and the case was adjourned 
for ordors on 24th July. Orders were 
uot ready then, and the case stood over 
still the -oth, when sanction to prosecute 
was grautod. On tho same day the Magis. 
Irate gave judgment acquitting tho other 
persons a:cuse«l in the hurt case and 
ordering respondent’s prosecution lor 
falsely charging them. 

On 2nd August applicant instituted a 
proseouticn on hie sanction ami the trial 
proceeded till 16th August. On 22nd 
August the respondent apjlied to the 
bees one Court to revoke tho sanction and 
on Gth Octobor ting was done. The an 
1 -lio.nt Dow sooke to have i. 

The hessions Judge s reasoos for revoking 
the sanction were that the interests of 
justice will be sulliciently served by the 
prosecution of the respondent ordered by 

aUoi M ,8trat0 00 2Cth and to 
a low the sanction to stand would be un- 

wnut ,ara881nR 1,10 respondent in that he 
woublbe twice prosecuted for practically 
«ne otfence, and that it was never intended 
by the legislature that Courts should be 


used for the purpose of gratifying people’s 
own feelings against other persons. . . .1 
cannot agree witth tho Sessions Judge. It 
is not the case that respondent’s allega- 
tion that he was cut with a dah is en- 
tirely false, Having been so cut he falsely 
accused Pconuswumv Nadar of cutting 
him and applicant and others of being pre- 
sent and abetting the cutting. It seems to 
to me that to false-! y charge one person 
with being implicated in a ciime is not 
the same offence as to falsely charge ano- 
ther person with being implicated in the 
same offence. The circumstances under 
which and tho motives from which ouch 
falsj charges are made tray ho total I \ 
different, and it appears to me that there 
is no impropriety iu the cllouder beiug 
called to account for making each of such 
false churges. In the present instance it 
does appear that tho alleged falpo charge 
as against the petitioner may have been 
in some respects on a different footing 
from tho 80 against tho othor live persons, 
and 1 do net consider that tho prcsecu- 
tion iu respect of the fivo ccn>Litul':d 
sufficient reason for disallow ing r. prosecu- 
tion by the |*'titionor, though inthoovent 
of both prosecution., ending in conviction 
it might bo proper to take tho se.itocce 
in ono into account in passing sentence 
in the othor. I think there were not 
sufficient roasous for revoking the sane, 
tion and 1 restore it. Tho trial in Cri. 
minal Regular No. 177 of 19 1G of the 
First Additional Magistrate of lnsein 
will proceed. 

K.N/fi.K. Order accordingly. 

A. I. R. 1918 Lower Burma 7 (2) 

Robinson, J. 

Ofjicial Assignee— Plaintiff, 
v. 

jlaJrmcl Ilady — Defendant. 

Civil Regular No. 339 of 1915. Decided 
on 3 1st July 1917. 

Practice— Judgment —In deciding finally 

judge it not bound by decisions given pre- 
viouly on certain issues. 

A Judge who is c»!Kd up: u to decide a case ou 
the conclusion of all the evidence is not bound by 
the previous decision of his predecessor on certain 
issues, and can decide them afresh. (I* 8 C 1] 

Cowasji, Das and Bancrii — for Plain- 
tiff. 

Giles — for Defendant. 

Order —This case came on for hear- 
ing last January before another Judge, 
who framed the isaues. By consent of 
parties he heard arguments and decided 
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the first issue. The case did not come 
up again till now for various reasons. 
Mr. Giles now urges that the decision on 
first issue he re-opened and that I roust 
re-consider that issue. Ho relies on a 
ruling of a Bench of this Court, Ma Nyo 
v. Ma Yank (l), which decides that the 
•Midge deciding the case on the conclusion 
of all the evidence is net hound by the 
previous decision on certain issues and 
can decide them afresh. I am hound hy 
this decision, with which I entirely agree. 
The only questiou is. whether the parties 
having consented to this course it is open 
to either of them to claim a fresh deci. 
sion. The question covered by the i.-sue 
is not an ea9y one, and it is now said that 
tho translation of the will, the interpre- 
tation of which was involved, is incorrect. 

1 feel that I should have to consider and 
come to a conclusion on this issue in any 
case, and, therefore, even if the parties 
were estopped, I should still desire the 
matter to be argued. I am not bound by 
the previous decision, but I do not think 
I should decide adversely to the provious 
decision if I should have to do so. with- 
out hearing Counsol. The whole cose 
must, therefore, he started now on all 
tho issues as amended hy me. 

K.N./R K Ordor accordingly 

(1907*06)4 L B R256. 
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Special Bench 

Twombv, C. J. and Ormond and 
Pratt, JJ. 

Ma Thin Kyu — Applicant. 

v. 

Mo. Ha Thaw— Opponent. 

Civil Ref. No 6 of 1917. Decided on 
16th May 1918, made bv Divil. Judge, 
Mandalay, in Civil Suit No. 2 of 1917 

Divorce Act (4 of 1869). S. 10-Wif* bavin* 
judicial separation can get divorce on further 
proof of adultery and cruelty. 

A wife who has obaiued judicial separation 
on tbo ground of h-r husband s adultery alone i* 
entitled to a dissolution of marriage on proof 
that ber husband ha* again commitwd adultery 
alter the separatioo and bas iu addition been 
guilty of cruelty to her after the separation. 

. (P 9 C 1) 

Shaw — tor Applicant. 

Twomey, C. J. and Ormond. J.— 
The pet itioner and the respondent are both 
American Baptist Christians. The peti- 
tioner Ma Thin Kyu applied in 1914 for 
dissolution of her marriage with the res- 
pondent Mg. BaThain alias Johnny Carow 
on the ground of his adutery and deser- 
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tion. Desertion was not proved, and the 
Court; therefore, granted only a decree 
for judicial separation. Subsequently the 
petitioner applied to the Magistrate for a 
maintenance order under the Criminal 
Procedure Code and the respondent was 
ordered to pay fcer Rs. 25 a month. She 
has received only Rs. 59 iu all under 
that order. The petitioner's attempts 
to recover the amount due to her were 
thwarted by the respondent, who re- 
ejSned the salaried pest that he held. 
Not content with this, the respondent 
went repeatedly to the petitioner's house 
and abused her and threatened to kill 
her. his object being to prevent her from 
enforemg the maintenance order. Tho 
evidence shows that the respondents 
conduct has seriously affected tho peti- 
tioner s health and caused a nervous 
breakdown. In consequence of tho res- 
pondont s conduct the petitioner applied 
again for a dissolution of her marriage on 
tho ground of his continued adultery 
coupled with cruelty. It is shown that 
tho respondent has continued to live in 
adultery with another woman since the 
tirooof the judicial separation, and as 
regards the alleged cruelty subsequent to 
the separation, tbeloirned Judge’s finding 
ia that although no physical violence 
was used the respondent’s behaviour 
amounted to legal eruclty. The Divi- 
sional Judge, therefore, has granted a 
decree for dissolution of tho marriage and 
this dccreo now comes beforo us for con- 
sideration. 

The respondent did not oppose the 
petition in the Divisional Ccurt and ho 
does not appear in this Ccurt, though he 
has been served with notice. There is 
no reason to suspect collusion. \V e see 
no rea-on to difler from the conclusion 
of the Divisional Judge as regards the 
facts of ihe case. Tho continued ad- 
ultery and the cruelty subsequent to the 
separation are well established. The 
cn;y question that arises is one cf law, 
namely, whether a wife who has obtained 
judicial separation on the ground of her 
husband's adultery alone, is entitled fo» 
dissolution of marriage on proof that her 
husband has again committed adultery 
after the separation and has in addition 
been guilty of cruelty to her after the 
separation. The nearest English case that 
we can find is that of Green v. Green (1), 
i n whic h a w ife who had obtain ed a judi. 

1- (1S74) 13 ii J Mat 6=3 P 121. 


Ma Thin v . Mg. Ba Thain (bB) 
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cial separation on the ground of her hus- 
band’s adultery obtained a decree nisi 
five years later on proof of further adul- 
tery subsequent to the judicial separation 
coupled with cruelty belore the separa- 
tion. The wife in her first petition in 
that case had not pleaded the cruelty and 
she asked only for a judicial separation 
in the first instance because sbe hoped 
that her husband would reform. After- 
wards she abandoned the hope of his refor- 
mation, and asked for a dissolution, of 
the marriage, and the Court then allowed 
her to revive the cruelty which she con- 
doned in the first instance. Sir James 
Hannen remarkad : 

" ' rbe bu ‘ b * nd b y bi« adultery subsequent to 
tbe former decree bus committed a fie.b nutrl- 
rnoui.l offence, (for the decree of judicial separa- 
tion is not to be considered as a licenre to com- 
mit adultery for l he future), and for this offence, 
aggravated by the previous cruelty the wife has 
bad no redrew If the failure of the petitioner to 
charge her husband with cruelty be regxfed a, 
equivalent to a forgiveness of it, still cruelty con- 
doned la revived by subsequent adultery and I 
can ace no reason why the husband should be 
boll ? r PO-hion because be baa already been 
rellM * Wr ° DK Wb,Ch enlil,ed lhe lo 
The prosent case differs from the above 
inasmuch as there was no cruelty before 
tho decree for judicial separation and it 
is open to argument that the cruelty 
contemplated in the Divorce law i* 
cruelty committed while tho wife is ac- 
tually living with the husband and that 
cruolty cannot ho regardod as a motri- 
menial offoooo when they aro living apart 
Irotn one another undor a decree of judi- 
cial separation. There is. however, no 
no express authority to this effect, and 
v i° ,lro Ht ''tarty as in the English caso 
above cited, to treat tho crueltv of tho 
husband after the judicial separation as 
an aggravation of tho fresh matrimonial 
ollenco involved in the husband’s con- 
inuel adultery. We therefore confirm 
tne decree of tho Divisional Court under 
1/, Divorce Act. 1869. 

a . P, . a . lt : * srce that ^e decree 

should be confirmed. It seems to me 
that the facts of the present case are 
even stronger than in Green v. Green ( 1 ). 
'.fro ‘tare }* not merely continued ad- 
ultery aftor judicial separation, but sub- 
sequent cruelty as well. Ido not con- 
i',' ,. r that adultery or cruelty on the part 
o the husband, when living away from 
nis w,f 0 under j ulicia , separation, can 
he hold not to be a matrimonial offence. 


To take this view would be practically to 
place the wife in a worse position, after 
she had obtained a decree of judioia 
separation on the ground of her husband’ 
misconduct, than the was before. 

K.N ./ R.K. Decree confirmed, 
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Pratt, J. 

Po Nyein — Applicant. 

v. 

J/a Shwe Kin — Opposite Party. 

Criminal Revn. No. 265.B of 1917, De- 
cided on lfith November 1917. 

Criminal P. C. (1898), S. 488 1 4)— Bur mt-tr- 
Bhuddhix wife is entitled to maintenance on 
ground of husband's second marriage if not 
due to her refusal to live with him. 

Ordinarily the fact that a Bur more Buddhist 
husband lakes a second wife might be a good rcu- 
son for the first wife declining to live with him, 
uulcss ho provides her with a separate house, 
''here, however, hurband marries a second wife 
owing totbe refusal of his first wife to livo with 
htm. but is willing to take back the first wife, tho 
latter is net entitled to maintenance undor 
S- 4*S(«). [P9C 1 ; P10C 1) 

Mating Ghi — for Applicant. 

IP. Po THU— tor Opposite Party. 

Judgment. — Applicant has been or- 
dered to pay maintenance for his wife 
Ma Shwe Kin. His case was that thoro 
was a divorce but this was uot proved. 
It it clear, however, that owing to in- 
compatibility of temper or other cause 
they separated and tho wifo coased to 
Iivh under her husband’d protection. 
About seven months alter tho separation 
applicant re-married. Respondent dec- 
lines to return to live with applicant who 
is willing to lake her back, unless he pro- 
vides her with a separate establishment. 
Ordinarily the fact that the husband tool; 
a second w ife might be a good reason for 
the first wife declining to livo with him, 
unless ho provides her with a separate 
house. In tho present circumstances, 
however. I do not consider the claim is 
reasonable. Respondent chose to live 
separately from her husband and there 
is evidence that when asked to re-join 
him she declined. She was apparently 
willing to effect a divorce. By her con- 
duct she could only expect that the na- 
tural result would bo to force her husband 
into marrying again. In fact his re-u.ar- 
riage was tho natural result of hor refu- 
sing to live with biro and separating from 
him for a number of months. Applicant 
is not a well to-do man, and cannot afford 
to maintain two separate establishments. 
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His otter, therefore, to support his wife, 
if .she will resume conjugal relations, is 
reasonable and I do not consider that she is 
entitled to maintenance because she elects 
to live apart from him. She must be 
prepared to accept ti>o result of her own 
conduct. I set aside the order of the 
Magistrate for maintenance of M* Shwe 
lain. 

K.KwR-K. Application allowed. 
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TWOMKY. C. J. AND PA It LETT, J. 

S. R. M. Meyappa Chetty and others— 
Appellants. 

v. 

P. L. L. N. Narayanan Chetty — Res- 
pondent. 

Civil Misc. Appeal No. 57 of 1917, 
Decided on 20th August 1917. 

Civil P. C. (1908). O 40. R. 1 -Defendant, 
original owner, in uninterrupted possession 
of property — Appointment cf receiver is 
justified on strong grounds only. 

lu a com cf disputed title where the d* fondant, 
ftdniilteulv tb« oriqlunl owucr cf the cropirtr. 
claim* to have bwr. m cni corrupted po**e«*ion 
of tue projertv , the appoiiuinent of a r.-eeiver 
can bi juttfdcd only 1 ! a *trong cue I* node 
out (I* 10 C >) 

Keith — for Appellants. 

Ifroadlent — for Respondent. 

Judgment.— This is an appeal agiioat 
an order appointing a receiver in a pend- 
ing suit. The property in respect to 
'*. hioh tho receiver has been appointed is 
in dispute between two Chetty firms, the 
8. R. M. and S. N. N. firms. Tbo parties 
in the S. N. N. firm aro plaintiff and 
oefendnnt 4, while the partners in the 
S. R M firm are defendants 1, 2, 3. and 
t>. It appears that the S. N. N. firm 
was expressly constituted in 1911 to take 
over the assets of the S. R. M. firm, 
w hich then consisted of defendants 1, 2 
and 3. The assets of the S. R. M. firm 
were transferred by deed, the considera- 
tion for the transfer being stated in tho 
deed to be a payment of Rs. 70.000. 
Subsequently, iu 1913 the property in 
question or all that remained of it was 
re- transferred to the S. R. M. firm by 
registered deeds for an alleged considera- 
tion of Rs. 30,000 in all. Accordingly, 
as matters stand tho S. R. M. firm have 
a legal title to tho property in question. 
They alleged that the transfer of 1911 
was merely a bonami transaction carried 
out because they were in difficulties with 
their creditors, and that the subsequent 
re-transfers of 1913 merely restored the 
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legal title in respect of their property, 
the actual possession and control of which 
they had retained all aloDg. Some colour 
is given to this contention by the faot 
that the same person, namely, defendant 
5, Ramasawmy Chetty, has been acting 
as attorney both for the S. R. M. firm 
and the 3. N. N. firm, and it is alleged 
by tbo S. R. M. partners that their firm 
also retained the transfer deed of 1911 
and that it was not made over to either 
of the S. N. N. partners. It is impossible 
at this stage to say that the documents 
which were in the possession of defen- 
dant 5 were hold by him as agent of the 
S. N N. firm rather than as agent of tho 
S. R. M. firm. 

In order to oust tho S. R. M. partners 
tho plaintiff will have to prove that tho 
transfer of February 1911 was a bona 
fide transaction. It will also be for the 
plaintiff to prove his allegations of fraud 
and collusion in respect of the rc-transfor 
of November 1913. The ca90 is ono of dis-« 
putod title in which tho S. R. M. firm, 1 
admittedly the original owners of the 
property, claim to have been in possassion 
of ihe propoity uuiutorruptodly and deny 1 
altogether ti-e interest of tho plaintiff. 
In such a case the authorities show that' 
the apf»ointaieot of a receiver would boi 
justified only if a strong case wore madoi 
out.* Tho loarued District Judgo's order 1 
does not show any 9uch grounds. Tho 
defendants alleged that the Government 
duos on tbo lands have all been paid aud in 
that case there is no danger of the laads 
bomg sold up for arrears of revonue. It 
bas uot teen shown that there is any 
danger of waste or alienation of the pro- 
perty. The actual suit has not pro- 
ceeded beyond the filing of the plaint. 
Written statements have not yet been 
filed by the defondants. As the suit de- 
velopes sufficient grounds may appear for 
appointing h receiver, but as the case now 
stands, we are satisfied that the appoint- 
ment is not called for. The order of the 
District Court appointing a receiver is 
set aside with costs. Advocato’s fees 
three gold rnohurs. 

K.K./K.K. Order set aside. 

Woodrofle oa Receivers, p. 145. — 
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A. I. R 1918 Lower Burma 11 Nag*, tho latter instituted rrooeedingsun 
TWOMEY. 0. J. AND OKMOND. J. *' " ' 

U Zayanta— Plaintiff — Appellant. 


v. 

U Naga, — Respondent. 

First Appeal No. 153 of 1919, Decide! 
on 12th February 1918. 

Tramfer of Properly Acl (4 of 1882*. 
S. 123 — S 123 applies to religious gifts by 
Burmese Buddhist. 

Burmese BuJdhut religious gifts *re not r\- 
ompted from the operation of S. 123. T. I*. Act. 
Therefore a gift or dedication of a Kvauni; is n^t 
valid unless reipHterud ' IP l j C 2J 

May Oung for Appellant. 

Villa — for Respondent, 
fwomey, C.'J. — This was a suit for 
possession of a certaiu pace* Kyauog and 
eite forming part of a Kyaung.uk at 
Moulineio. In para. 1 of the plaint the 
plaintiff claimed that the whole Kyauog. 
taik within the npeciiiel boundaries, 
known as Dammayon Kyauogtaik, b*. 
ouged to him according to tho Buddh.st 
Ecclesiastical law. in other words, ho 
claimed the property as presiding Pongvi 
Uik.ok or Kyaung-ding in succession to 
tho former Pongyi U Eindasara who is 
rolorrol to in the proceedings as the 
lopor Pongyi. U Emdasara died from 

7 to 12 years before tne suit, which was 

UM in July mi.-,. Th« n'.i'i! 
pupu Of LindaflJira and states that in 
1263 D. B. t that it about l . 1 
dawa went through tbooeremooy known 
as dwithan'ak* wit!; him. Thu effect 

01 this corornony was to almit tho plain, 
.till to joint ownership of tho Kvaungtaik 

w «th U Riudasara, so that on V Eioda 

««.rasdoifi tho pUintiff would ‘.ecorne 

IS* T » ik - 0 ^ TI.0 pl.iotiU Its toft 

on th, 0 !, ' 1 , ’ uoc " olc<1 l-' EinJ«,„» 
on the latter s doath he in turn admitted 

r "- h °T U , Wun "> “> l° int owner. 

f"' 1 ' h ", n l>y tho davrithftotakft 
method He afterwards felt U Wuona 
in oharao and wont to Rangoon to 
study. Oaring hi. ahseuco tho pn03l 
Kyaung bmldmg which had brae b» s „n 
'"dM» r »« time waft completed by 

2 A y to°n ,r w“ a thea0 Uym '" -'o'i-'t 

* *“ V Wnnn » 10 ‘he plaintiffs ab- 

wr. . t il| S .| b, Tf tly .. Whil ° the "'aintill 
was still absent from Moalmeio, U Won. 

.m discarded the yellow robe and went 

be mid. ’ , bUt i u *‘* before doing so 
he male oyer the newly built pucea 

uncivil ll° ""°‘ h0r Poogyi ' ° a " l ely. his 

“laintiff “" a ' tb K° hefeodaot. When tho 
Plaintiff oaine back and tried to eject U 


‘* this woo lon building ha I been 
'■’’ndasara by another Pongvi by 


der the Criminal Procedure Code and sue- 
cessfuily resisted the plaintiff, v. ho there- 
upon brought this suit against him for 
possession of the brick Kvauag, 

P- W. 1 , U A-habt gives evi- 
donco as to the dwithanfcaka ceremony 
between Gindasara and the plaintiff 
ZayauU. Witnesses *2 and :i give evi- 
dence as to the latter dwitlmtaka care- 
mooy bstw-en Zayanta and Wuuna. Tno 
evidence shows snat Giudasara presided 
over she Kyauugtaik up to his death. 
The actual Myauug that ho occupied, 
first by himself and afterwards with 
Zayanta, was a wooden building on the 
sito of the pucci building now in dispute 
aud this woodeu building lias been re 
moved and re-ereoted at another spot 
within the Kayaungdaik. The plaintiff 
aays thal * * 
given to 

therevi. 

denoeon thin point. Ma I lining, p. W. 4. 
an agol woman who was one of I ho 
supporters of the KyaungUik, states that 
whon Kiodasara died, the supporters 
telegraphed to Zivanta the plaintiff, who 
wts '.hen absent in Mandulav; that 
Zayanu then aod pro* led over 
Hid /\vai:n;;::iik ia suocoihion to Ginda. 
sv i and vj»t no one ..lisol any objection 
hut as Zivvnin wanted to go away . 
temporarily to continue his studies ho 
invito 1 another Pongyi Wunna to take 
nh irgo of :he Ky mnguik in his abv„» 09 . 
tho defendant Nagi’a witness C Zariti 

i: ' • Pongyi, 

l o.. Talk. ok, and that aftorwards the 
plaintiff 

• irjvtea Wanna to ome to the small Kyauns. 

. '' ,i wc ~° eQ Myauug and then wool 

Subsequently whon the brick Kyauog 
was about to be dedicated, 

h Au„n. went lo K.n**>„ V, oil tho ..lain- 

ti aV Fre * un * mc,v fjr purpo«n of receiving 
tho djiicitiou. but be refund tc come. ” 

This witness admits having hoard that 
Madasvra and tho plaintiff had perform- 
ail * ,,w ‘ th4ll tak» ceremony an.l D. 
W. 3 Mg. l>o Te also states that Ein- 
da«ra presided in the Kynungtaik and 
that plaintiff presided alter Kindasara's 
death. Tho evidence as to the dwithan- 
7 * ka ceremony between Eindasara and 
Zayaota is not rebutted and there is no 
reason tc disbelieve it. except that it was 
not relied upon by Zayanta or mentioned 
by him in the criminal proceedings under 
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S. 145, Civil P. C. But even part from 
that alleged ceremony the fact that 
Zayanta succeeded Eindasara as presiding 
PoDgyi of the Kyaungtaik appears even 
from the evidence of the defendant’s own 
wituesses. It is shown by this evidence 
also tint the defendant Ncga's donor 
Vvunna had originally come to the Kya- 
ungtaik on the invitation of the plain- 
tiff Zayanta and there is therefore all 
the more reason for believing the state- 
ments of the plaintiff and his witnesses 
as to the dwithantaka ceremony holween 
Zayanta and Wunna. 

It is proved that the brick building 
was dedicated to Wunna during Zay- 
anta's absence without a registered docu- 
ment. The defendant Naga’s claim rests 
on an unregistered document of transfer 
written by Wunna on the day he dis- 
carded the > el low robe. The transfer 
was invalid for want of a registered 
document. But though Naga’s title is 
defective he is in possession and cannot 
ho ejected unless the plaintill is held to 
have proved his title. It is clear how. 
ever that the plaintiff has proved it. 
Whatever may have been the effect of 
the two dwithantaka ceremonies, the 
evidenco establishes that Zayanta became 
presiding Pongvi or Taik-ok in succession 
to Eindasara and in that capacity be 
obtained control over the whole Kyaung- 
taik. Tho brick Kyaung built within 
the Kyaungtaik was dedicated to Wunna 
hut \\ unna was either subordinate to 
Zayanta as Taik-ok or else he was joint 
owuer with Zayanta by virtue of the 
dwithantaka ceremony. Wunna on dis- 
carding the yellow robe disappeared and 
his evidence was not forthcoming. Even 
if we assume that Wunna himself, in 
whose name the brick Kyaung was deli, 
cated, could have registered "a claim by 
Zayanta for possession, it must be held 
that the defendant Naga who meroly 
claims under an invalid transfer from 
this ex- Pongvi has no title to oppose to 
the plaintiff’s claim as presiding Pongyi 
of the whole Kyaungtaik But it must 
be observed that the gift of the brick 
Kyaung to Wunna by the lay builders 
also appears to have been inoperative 
for want of a registered instrument under 
S. 123, T. P. Act. which was in force in 
Moulmeiu at the time of the dedication. 

The District Judge confused dwithan- 
taka with withatbagaha which have 
nothing in common except that they are 
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both Pali words. He also lost sight of 
the fact that the plaintiff was claiming 
as presiding Pongyi of the whole Kyaung- 
taik ani he therefore attaohed undue 
importance to the fact that neither the 
plaintiff nor his predecessor Eindasara 
nad ever lived in the new brick building 
in suit. He treated the gift of the brick 
Kyaung lo Wunna and the transfer by 
'^unna to the defendant Naga as valid 
transfers overlooking the absence in each 
case of a registered instrument. Tho 
District Court’s decision is dearly wrong 
and I will ’set it aside and grant tho 
plaintill a decree for possession as prayed* 
with costs in both Courts. The defen- 
dant should he ordered to pay to Govern- 
ment Ha. 630, namely, the amount of 
court- fees which would have been paid 
by the plaintiffappellant if he had not 
been permitted to sue and to appeal as a. 
pauper. 

Ormond, J. The evidence shows that 
the plaintiff was the head monk of the 
monastery alter (j Eindasara’s death in 
1~07 or 1908. Tho Kyaung in dispute 
was completed in 1908 or 1909, after the 
death of Eindasara, and was dedicated to 
C Wunna who was then acting as hoad 
monk during the plaintiff’s absence in 
Rangoon, and who was joint head monk 
with the plaintiff. Tho plaintiff claims 
possession of the Kyaung by virtuo of 
boing the head monk and also under a 
dwithantaka made between himself and 

W unna. The defendant’s title rests 
upon a gift of the Kyaung made to him 
by U Wunna in 1911 or 1912. No gift 
of the Kyaung could be made until the 
Kyaung had been built. It was not 
completed until 1908 or 1909, i. e.. after 
S. 193, T. P. Act- bad been extended 
to Moolmein. Burmese Buddhist reli. 
gious gifts are not excepted from the 
operation of that section and a9 none 
of the alleged gifts of this Kyaung were 
effected by a registered document, each 
of those gifts was void; namely, the gift 
or dedication of the Kyaung in favour of 
1 W unna by the lay donors, the gift of 
a joint share in the Kyaung by U Wunna 
to the plaintiff under dwithantaka and 
the gift of tbe Kyaung by U W unna to 
tho defendant. 

U Wyunna therefore acquired no title 
to the Kyaung, except as joint head monk 
with the plaintiff ; and U Wunca had 
do right to hand over the IvyauDg to tbe 
defendant without tbe plaintiff’s con- 
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sent. Toe Kyaang, having been bnilt 
on monastery land, mu9t be taken to be 
an addition to the monastery property 
and the plaintiff as head monk of the 
raonestery is entitled to possession. I 
concur in the ordor passed by tho learn- 
ed Chief Judge. 

K.N./R.K. Order set aside. 
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Parlktt and Ormond, JJ. 

Maund Aung Myat and others — Ap- 
pellants. 

v. 

Maung Sin and others— Respondents. 
First Appeal No. 9 of 19 Hi, Decided 
on 31st July 1917. 

Administration Suit — Pendency of— Suit 
hy ■••ignee of portion for declaration of bit 
title it maintainable. 

An -iittiRnre of a portion of the estate of a 
deoea*ed perron can sue a third pinou for a de- 
claration of bi-t title while a suit for the ad- 
ministration of the estate of the deceased it 
po tiding; 10 Cal. 713, Dist (P 13 C 2j 

Ormislon— for Appellants. 

Wiltshire— for Respondents. 
Judgment— Tho plaintiffs in this 
Huit sued for a declaration of their title 
to their share in tho Shamrock Hotel, 
which they had derivol from tho admini- 
strator of tho estate of Ma Sahe. Ma Sabe 
was entitled to a half share in this Hotel. 
She died in 1905 and her property was 
inherited by hor sister. Ma Seik. who 
died in 1908. The plaintiffs filed a suit for 
tho administration of Ma Soik's ostate as 
had not boen already administered. That 
suit is still pondingacd the District Judge 
dismissed the present suit on the ground 
that tho plaintiffs’ romodv was by filing 
an application in that administration suit 
for leavo directing either a suit to be 
brought in the name of the legal represen- 
tative or appointing a Receiver to sue. 
The learned Judge relied upon the case 
of Oriental BankCorporation v.Gobinloil 
Seal (1) That case lays down the pro- 

coduro where persons interested in the 
estato of a testator or decease!, not being 
the legal persoual representatives, seek 
to recover some portion of the estate. 
, . P'amtiffs in the present suit do not 
claim anything of tho kind. The assign- 
ments to the plaintiffs were impugned in 
Che administration suit and have been 
held to bo good. The plaintiffs in the 
present suit did not claim to recover anv 
portion of the estate of Ma Seik or Ma 
I (1884) 10 Cal 718. “ 
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Sabe, and the fact that the property in 
Question once formed part of this estate 
does not prevent tho plaintiffs from ob- 
taining a declaration ol their title. The 
decree is setasideand the case is remanded 
to be determined on the merits. There 
will he a certificate of refund of the 
Court-fees on this appeal under S. 13, 
Court-fees Act. and the appellants will 
have five gold mohurs. co.nts of this 
appeal. ag*iu9t the first two respondents. 

K.N /B.K. Dceree s tasidr. 

— — • 
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Tvvomf.y, C. J. andOrmond.J. 

Ma Sein Tin — Appellant. 

v. 

Ma Pip* and another — Respondents. 

Civil Misc. Appoal No. 150 of 1917, 
Decided on 30th May 1918, against decroe 
of Dist. Judge, Pegu, in Civil Misc. No. 
1 of 1917. 

Probate and Adminiatration Act (5 of 
1818), S. 23— Rival claimanU— One having 
greatest interest is to be preferred. 

The ordinary rule is that the frant of Letters 
cf Administrate! should fallow the interest nud 
where the interest of tbe applicants urn unequal, 
letters should be granted to applicant whoso 
interest Is the RNUir, (P U C !21 

Lentaigne— lor Appellant. 

lloherlson and May Oung—lor Respon. 
dents. 

Judgment — In thiv case throe appli. 
cations were made for Loiters of Ad minis- 
tration to tho estate of Ma Shwo (i 0 . 
deceased. Two of the applicants Ma Sein 
Tin and Ma Pwa claimed to be adopted 
daughters of the deceased and her hus- 
band f Maung, who predecoasod her; the 
third applicant Maung Po Kin is the 
younger stop-brothor of the deceased. Ma 
Sein Tin claimed to be sole adopted 
daughter, hut Ma Pwa claimed that both 
she and Ma Sein Tin had been adopted by 
MaShweGeand 0 Maung. Letters of 
Administration were granted to Po Kin. 
the District Judge having found that nei- 
ther Ma Sein Tin nor Ma Pwa was a 
keittima adopted daughter of the deceased. 
As regards Ma Pwa the District Judges 
boding is that she was not an adopted 
child at all. In the case of Ma Sein Tin 

v!°i 0nUd th ® 1 When * ier grandmother who 
had been bringing her up was about to 
die, she gave Ma Sein Tiu’uDconditionally 
to L Maung who agreed to take her into 
his family as a daughter hut that nothing 
was said at tho t ime about her being taken 
as a keittima daughter with full rights of 
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inheritance. The following facts were 
not reputed by Mann* Po Kin, uamelv: 
that Ala Sein Tin at the ace of 4 cr 5 
was given by her grandmother Ma Mir. 
bo to Ma. Shwe Ge (sister of Ma Min So) 
with tho express consent of her husband 
G Maung and their sen Po Thin, who 
was then grown up. that Ma Sein Tin 
ived with U Maung and Ma Shwe Ge up 
to the time 0 f Ma ShweGe's death in 
lyiO when she was about 18 years old. 
that she was always treated as a daughter 
irftho family and that she was given 
jewels and treated in all respects as a 
rich man s daughter would he treated. It 
is also admitted that atout a year before 
Ma Shwe Gc s death she erocted a bridge 
near her village nud on this bridge she 
caused a tablet to bo affixed statirg that 
it was the work of merit of her husband. 

'■ b /? Po Thin and her grand- 
children (* * *) Ma Nyuu Thin and Ma 
.-oin Tin. (The Burmese word "Mye" 
signifies grandnephew and grandniece as 
well as grandchild. Ma Nwm Thin was 

a grandchild of Ma Shwe Ge. being tho 
daughte. of Po Thin). At tho time 
that this tablet was put up, the persona 
mentioned in tho inscription of Daw Shwe 
herself and Ma Sein Tin were dead. The 
admitted facts are sufficient to show that 
Ma Soin Tin had the status at least of an 
apatitha child in Ma Shwe Go’s family 
and that her stUus.was higher than that 
of the 6th class of children. w| 0 are "Dot 
entitled to inherit ' and mentioned in 
Manugye. Book. X. S. 81 (vide also Kin- 
wunmingyi s Digoat. S. 17). viz.. 

"destitute and hung#ritrlcken children fed »nd 
brought up in the family »cd known as ebata- 
bhatta paratiassa.'* 

The claimant Ma Pwa was related as 
graudmeoe to U MauDg while Ma Sein 
Tin was a grandnieco of Ma Shwe Ge. 
but there was a rnarkod difference in the 
position of these two claimants. It is 
beyond dispute that Ma Pwa was taken 
into the family when she was 11 or 12 
years old in order that she might nurse 
MaShwoGe, who then lost nor sight. 

She stayed in the family house up to the 
death of V Maung (abcut 1913) and then 
went back to her natural father and 
having lived with him for a y«ar daring 
which she got married, she went to livo 
in a heuse Dext dcor to Ma Shve Ge’s. 
This house was occupied by Ma Pwa’s 
mother iD-Iaw Ma Kin. Her Dame was 
not mentioned in the commemorative 
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tablet Which Ma Shwe Ge caused to be 
pet up CD her bridge at Ywatbit. 
, n ;? e Q r . of ,L he two claimants Ma Pwa 

Sp f T,n B6t Up a c,aira t0 b ° ^ 

!££***? ; dopt ^ child, hut on the un- 
disputed facts as given in the judgment 
it must l e taken that Ma Sein Tin wag 
nt least an apatitha child of the deceased 

X Ge wh,!e ifc i8 equally clear 
that Ma Pwa was not. Tho learned Judge 
did not consider Ma Sein Tin's position 
as an apatitha child because no argument 

38 a<Jc -»essed to him on this point. Tho 

only Question cousiderrd by the Judge 

was whether she was a keittima child or 

not. But i she w a8 an apatitha child 

she wou.d clearly ie entitled to one-half 

of the estate as such, there being no 

natural or keittima children. In that 

case the claimant Po Kin to whom tho 

Letters of Aomi mitral ion were gi acted 

m « h V nt ' <d , t0 * seller share than ' 

• V D 1?' for he 18 D0t the only col- 

h.Tk nA TH ?i °/ d i Uary ruleiD ««« of 
his kind :s .hat the grant should follow 

he interest and Letters ore granted to 

tbi o applicant whoso interest is the prea. 

i.otters shciild therefore have been 
cnen to Ma Seiu Tin in preference to Po 

M \ P * ft ' 8 a Preal we havo 
dechced to bear her counsel Mr. Robort- 

CDtbe . /act8 - In doing so we have 
followed the principle laid down in Ma 
ToLv. Ma Tht (l). The District Court 

Mr °P ' V d ? at M> Pwa WB8 D0t Copied. 

f 0Dten d8 that Ma Pwa 
' treated by the old couplo in exactly 
the f n n ,e way . s Ma Sein Tin and that 
i a Iwas status must to rega.ded as 
* MaSe.n Tin's. We are un- 
able to agree in this view. There is no 

hrr!lV n MaP ' va ’ 8 caE0 ‘bat she was 
rcught up. as a daughter, and it is not 
open to us to say cf Ma Pwa as we have 
said of M a Sein Tin that, on the undis- 
puted facts as found by the District Court 
, e ' va? at least an apatitba child. Tho 
legal effect of the undisputed facts as 
tound by the District Court is that Ma 
-em Tin is an aratitha child of the de- 
ceased Ma Shwe Ge while Ma Pwa was 
cot. It. follows that Ma Sein Tin had 
a better right to the Letters of Adminis- 
tration than Ma Pwa. We have already 
dealt with Ma Sein Tin’s preferential 
right as regards ibe other claimant Po 
Kru. On these grounds we dismiss Ma 
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Pwa’s appeal with costs. Ma Ssin Tin’s 
appeal is allowed. The Letters of Ad- 
ministration granted to Po Kin will he 
cancelled and Letters will be granted to 
Ma Sein Tin on her furnishing security 
to the amount required by the District 
Court. In Ma Sein Tin’s appeal we con- 
sider that each party should bear his own 
costs of the appsal and in the District 
Court. 

K.N./R.K. Appeal allowed. 
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MaUko Kin and Rigg, J.J. 
Kathleen Maud Kerwiok— Appellant, 
v. 

Fred. James Rupert Kervick— Res- 
pondeut. 

First Appeal No. 3 of 1918, Decided 
on 19th Juno 1918. 

Tru.t. Act(1882),S. .81 and 82-Prop*rty 
purchased by husband in n.m*> of wife-Rule 
of advancement of En«li*b law applies to 
persons of British nationality resident in 
India— Advancement. 

Tht. rule of Koxllsb law that when a husband 
buy* property in tho Damn of hi- wife bo should 
bo piosmned to have done so for tbc benefit of 
the wifo, applies so persons of Briti-h natioonlity 
resident in India, and the mere fact that after 
tho purchase the husband continues to mauve 
tho property and collect rents is not sufficient to 
rebut the presumption. ( 1 * jc C 1 ] 

Giles— for Appellant. 

Ih'ji niotham — for Kospond out . 

Rigg, J.— The parties in this caso were 
married in 1901. They have two child- 
ron. Dag mar aged about 14 and Teronco 
ajjoil about 10. The husband is an Assis- 
tRnt Engineer in the Public Works Do- 
partmont. whose pay with allowances 
does not now exceed Us. 500 a month. In 
1907 he bought a pieae of land from Dr. 
Perlley for Rs. 10.000. and built a house 
A luoh he called Kildare. on it at a cost of 
about ^ 8 - 16.000. Ho made out a cheque 

Iver f' 9 ’ b° t0 a '* Wif ® who endorsed it 
°u° r . th0 vender - T h« deed of sale of 
J wa9 registered in her name. In 

Uni 8, k h ? u *?. ln b0URht another Piece of 
land built Kerry on it. This land was 

V™ l r ' y reR,storcd in hi ® life's name, 
in u JO the parties separated after a 
quarrel. The question for decision in this 
" 18 T? 6tb0r the9 ° two houses and 
Z U ° d u 0r ° intended 88 8 gift to 

t u^r 6 ‘ 7 Whether there i® 8 resulting 
trust in favour of the husband on the 

ground that they wero merely placed i„ 

sZST b r rni in order *evade a 
supposed rule prohibiting Government 


sorvants from speculating in landed pro- 
perty. The learned Judge on the Ori- 
ginal Side found that there was no ad- 
vancement and decreed lbs plaintiff’s suit 
for a declaration that the properties wore 
his and should be tran-ferre.l to his 
name. The first point for consideration 
is whether the English law relating to 
the presumption to bo made from the in- 
vestment of property bv a husband in 
his wife’s name i9 to be applied to the 
parties or not. The trial Judge describes 
the parties as English, but thought that 
because they had spent most of their 
lives in India, the presumption that 
would he made by nn English Court 
should not be drawn in view of the fact 
tli8t the husband paid for tho property, 
managed it and took the receipts. Lie 
treated the case on the same footing as a 
purchase by a Hindu or Mahomedan, and 
presumed that tho transaction in the 
circumstances was a henami one. Mr. 
Higinbotham states that ho is not pre- 
pared either to affirm or deny that tho 
partios are English, but I am of opinion 
that there is not tho slightest roason for 
supposing that they aro not of British 
nationality. It is inconceivable that if 
thov were not. plaintiff would not have 
fmd so and thereby cut away at once one 
of tho mam foundations of tho defendant’s 
case. By virtue of 8. 13 (2). Burma 
l.aws Ac*, the law to he administered on 
the Original Side of this Court is tho 
same as would he administered by the 
Calcutta High Court, and in tho present 
cas- that would be the common law of 
c°*I? Dd - ^ higinbotham contends that 
Ss. 81 and 82^ Trusts Act, 1882 (which 
is in force in Rangoon), governs tho caso. 
He admits that the burden of proof lav 
on h.s client in tho first instance, as tho 
tenor of tho documents wag adverse to 
Ins claim. But he contends that as soon 
as ho proved the source of tho funds for 
the purchase of the property, and his 
client s receipt of the rents, the burden 
shifts. S. 81. Trusts Act. is as follows: 

teoarl'tZ !!" , «°7 0e . r 01 P r °I* rl ? ‘r*ncfor 8 or 
25I5ir C * nDOt be ‘"'erred, con- 
K e lbe a:tcndar >‘ circunutances. that 

thV™£ 1° d ‘?° SC 01 lbe hcncflcial interest 
rrZZrtl , bC L aQ * ferc * or lf *atce raust b ^>d such 

repSentltive - ° f thC ° WC " ° f h ‘ R lefial 
Illustration (d) to that section deals 
with the case of a gift from a husband to 
a wife, and says that the presumption in 
such a case is that she takes the beneficial 
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iinterest. The presumption is an infer- 
!ence from the relationship of the parties. 
;I do not think that the enactment of 
this section was intended to abolish any 
presumption arising from the personal 
law of the parties. The nuestion still 
remains whether the attendant or sur- 
rounding circumstances of the case are 
inconsistent with such a presumption. 

In Gopeekrist Gosain v. Gungapersaud 
Gosain (I) their Lordships of the Privy 
Council decline i to import the presump- 
tion that a purchase of property by a 
Hindu father in favour of his son was an 
advancement, but they did not do so on 
the ground that such a presumption could 
in no case be made in India but that it 
was one that could not properly be ap- 
plied to Hindus, and that its incorpora, 
tion would be foreign to and objection- 
able in a system of law that recognizes 
the purchase by one man in the name of 
anothor, to be for the benefit of the real 
purchaser. For similar reasons their 
Lordships have declined to import the 
English presumption in the case of gifts 
by Mahomedans. On the other band the 
English doctrine of advancement was 
recognised in Ktshen Koomar Moitro v. 
Mrs. M. S. Stevenson (2). The learned 
Judges said: 

"An between tbo father and daughter, both of 
English extraction and living under the Eng- 
lish law, why should tho doctrine of advan- 
cement not be considered applicable? If bv 
English law certain rights are secured to a child 
by the doctrine of advancement, why should 
tbo child by living with its parents in this 
country be dcprlvodof that right/ Had litigation 
arisen botween French and bis daughter that 
would have been governed by English law and 
tho doctrinoof advancement might have been 
effectually pleaded by tbe daughter." 

The doctrine was assumed to apply io 
tho case of Me Gregor v. McGregor (3), 
which was decided by the Recorder of 
Rangoon in 1898. In S. 39, T. F. Act, 
there is a reference to a provision for 
advancement and such an expression 
could only apply to persons of British 
nationality. The mere fact that the par- 
ties have been educated or have chiefly 
resided in India cannot affect their per- 
sonal law and, in my opinion, tbe burden 
of proving that the registration of the 
land on which Kerry and Kildare are 
built in the name of Mrs. Kerwick was 
not intended as an advancement lies upon 

1. (1SG5) 4 w R46=5 M I A 53 (P C). 

2. (1865) 2 W R 141. 

3. 4 Bur L R 88. 


the plaintiff. The parties lived happily 
together until January 1915. With the 
exception of the evidence of the parties 
themselves, there is very little evidence 
of fact9 antecedent to or contemporaneous 
with the purchase to show whether the 
intontion of the plaintiff was to create a 
trust or an advancement. Mrs. Kerwick 
says that she and her husband were on 
very good terms and that he told her he 
intended to make provision for her. In 
para 5 of the plaint Kerwick states that 
ho purchased the properties with the 
object of making provision for his child- 
ren. In cross-examination he said that 
be wished the property to benefit his 
children not after their death but to help 
in their education and that he intended 
to give them to them when they reached 
a reasonable age. Ho took out 3 insur- 
ance policies one of which was intonded 
for Terence, and in 1912 he bought 
Ken mare which he admits was intendod 
for Digmar. Apart, therefore, from 
Kildare and Kerry, he did make provision 
for his children which makes it tho 
less unlikely that be mado some provi. 
sion for bis wife and tho more probable 
that the property in hor name was in- 
tonded for that purpose. 

It is argued that if Kerwick's inten- 
tion was to beneGt his wife he would not 
have enturod I into so wild a speculation 
as house building on borrowed capital. 
But the samo argument would apply with 
reference to his intention to benefit his 
children, and it isclcar from hisown state- 
ments that ho did not make the purchases 
as a speculation but as provision for his 
family. It is also urged that it is impro- 
bable that he would borrow money from 
his’sister to benefit his wife. 

There is. however, no more improba- 
bility in his borrowing from a wealthy 
sister to benefit his wife than to benefit 
his children who were very young at the 
time. On any view of the case Kerwick’s 
financial proceedings are somewhat re- 
markable. The learnei Judge, after re- 
viewing the financial resources of Ker- 
wick. 9ays that it is very unlikely that 
a man possessed of Rs. 8,000 would 
borrow Rs. 50,000 to make a present to 
his wife. He remarks that it is significant 
that between 1907 and 1912 Kerwick 
could or at any rate did only repay Bal- 
thazar and Son Rs. 4,500, and that at the 
timeof separation his wife did not contend 
that he had any other sources of income 
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except his salary. I do not think that 
this passage correctly represents the 
financial position anddealings of Kerwick. 
Kerwick admits that he had a banking 
account with Messrs. Thos. Cook and 
Son only. In his letter to his wife, Ex. 6, 
dealing with his financial position and 
the burden of debts, he says that his 
salary (inclusiveof profits from the houses) 
is Us. 515 and that after making certain 
payments, he will only have Rs. 185 on 
which to live. lie continues: 

“Tho other source from which I sometime* 
derived a little isal au end. after your and L'nd- 
say a bloodthirsty plana and threats at Father 
Colombo’s houM." 

Such is his own account of his financial 
position, but his passbook exhibits a most 
extraordinary situation. Credits to tho 
amount of Rs. 1,87.000 odd wore placed 
to his account from 1907—15 and vary 
from Rs. 5.C00 in 1909 to Rs. 42.000 odd 
in 1914. Tho loans from Balthazar will 
not account for much of this mouev. In 
U 0 », tho credits aroonly about 1 U. 1,800- 
the next yoar they ore Rs. 3,200 but 
when building begins in 1907. they leap 
up to Rs. 18 . 000 . His banking account 
oouoUhowthathe had Rs. K.000 in 
u , Th « money may have boon else, 
here but if so. tbero was no necessity 

r i^ m ,n°J ,0rr ° W lU - WO <rom a sister, 
or Rs. 12,000 from Balthazar. It is not 
necessary to enter into Kerwick’* finan. 
oial doahngs generally, « 8 they are not 
really relevant to the case, nor arc there 
tho materials on the reoord lor such an 
ox.minat'on; but I think it may ho said 

,ihl„?r" “".V h ‘ v * ll '°"Rl.t it po,. 

to raise considerable sums of money, 
holore ho commenced buildins. or he 

irsAft.-aa 3W 

1,03-9 that sho should send him a power. 

to f or !? ,,,Q him t0 deposit the 
title deeds of Kerry to help her father 
In March 1 JIB, he ‘borrowed Rs 12 000 
or h 18 father., and appears to ha^ 
taUo no secunty from him for the loin. 
r .L , , ' Ck admi ** ths! her husband 

ather inTa^ D ' r0U8,y ' ? nd tl,e lo ™ '<> ->>e 
tuner. m. law was certainly a very eeuer 

lrM * g "" the part o( a man „ ith 

and tho t 8t0nS ' bUmoans - This l°an 
and the character of his financial pro- 

1918 L. B./3 A 4 


ceedings generally are, I think, a suffici- 
ent answer to the contention that a man 
of his means would uot buy two houses 
for his wife. The parties were on very 

good terms at tho time, and there was r.o 
l lea that they were likeiv to separate. 
So long as they lived together, the rents 
from the property were thoir mutual 
benofit. In these circum&tsncae, it is no 
more unlikely that Kerwick intended on 
advancement for his wife when lie pur. 
chased Kildare and Kerry, than that lie 
would lend her father Rs. 19,000. 

It 13 common ground that Kerwick 
roamged the properties, collected tho 
rent9 and peid them into his own bank, 
ing account. This, however, may have 
reen merely an arrangement to suit the 
convenience of the parties. Mrs. Ker- 
wick was in England much ion.’er periods 
than her husband, who remitted her £20 
a month for tho expenses of hoi self, tho 
two children and a niece. In Grey v. 
•'rey (4) the fact that a father rooeived 
the profits of an estate for hit adult son 
for 20 yoars, built much and provided 
materials for buildings, and treated for 
the sale of an ostate, was not hold sufli. 
eient to rebut the prosumptiou of an ad- 
vancoment arising from the purchase of 
the property in the son’s name. 

In thereof English peoplo resident 
L i i ’ l,,Rarran « e '«»ont made would pro. 
nably bo determined to somo extont by 
considerations of convenience, and I do not 
think the managomout of tho estate bv 
Kerwick is conclusive evidence that tho 
reg, stratum of it io his wife’s name was 
n -rust only. The liousos wore in iho 
name of Kerwick in the Municipal Oilice 
at the time of the filing 0 f tho suit, but 
how long they had stood in his name is 
not clear Kerwick says that so far as 
he knew of recent years tho tax bills 
Da vo been made out in his name, and 
explains, that he means for the last two 
or three yoirs. It would havo been easy 
for hun to produce evidence to show 
that they had always slcod in his narno. 
me same considerations as to convenience 
would apply, if the arrangement was that 

should manage them on behalf of his 
wile. Kerwick explains that the reason 
why tne land was registered in the Regis- 
tra-ion Olhce in his wife’s name was his 
, I. tha t ho was not allowed to speou- 
late in land, bnt that in 1912 he found out . 
that th ere w a9 no rule forbidding officers 
4. 11077) 2 Swans 504. 
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to buy a house for themselves to live in 
hut they were only prohibited from buy- 
ing from natives India. Cl. 9. of the 
Government SarvaDte Conduct Rules, 1904 
(as correcte 1 up to 1912), allows anv Gov- 
ernment servaut to buy immovable pro- 
} ,,? rty fer residential purposes, and allows 
luerabors of the Provincial or Subordinate 
Civil Services to acquire immovable pro- 
perty by purchase with the sanction of 
the fjocal Government or the Head of a 
Dfipartmout specially empowered to grant 
such sanction. Kerwick is a member of 
the Provincial Service, There is ro :*.h- 
soluto prohibition in the i ulus \ 

purchase of house property l-cm a native 
of India; report ot the inteu'ion of the 
officer making the purchase must be nude 
to the Commissioner for his orders. Mad 
Kerwick really consulted the rules (1912), 
ho would have found that ho could nut 
purchase Kt-rmure without permission. 
Moroover, ii his intention was to conceal 
his operations from his superior officials, 
why wore not the houses also put in his 
wif3*s name in the Municipal Office? Until 
became into Court. Kerwick never sug. 
geated that the houses had been registered 
bonami in order to ovado the rules. On 
I3r.li November 1912 lie wrote to his wife 
as follows: 

"Now, dear, Ho to cet on with bin busings 
wants <oino security in the b»ok and 1 let biin 

vn ill- hoi'c mp.r of K»tn»y bou««.*bich a»e 
now free from deb*., to dvpotil lo' the Chartered 
Dank . .Well »» me hen** is in )our nau>« tbo 
bank bavo rtfiircS Pa I wade I to draw up a 
stamped paper lot a po*or-of-atiorney Rivio»: mo 
full power to sail, borrow money ou or to register 
Any transfer of your property. . ." 

Further on in the same letter he tell 8 
her that he is buying Kenmare and says : 

1 cannot put this bouse in >our name 
as you are Dot here, so see what you have 
lost." lie explains that he was merely 
joking. The p easantry is very weak and 
does not explain the use of the expression 
"your property." In reply to this letter 
she Sint him a power-cf-attornsy. Now 
at the time this letter was written, Ker- 
wick had found out that he wa9 not pro- 
hibited from holding property, if bi9 atory 
ie to bn believed. It is d flicult to under- 
stand why instead of asking for a power- 
of-attorney to sell her or borrow on pro- 
perty, he did not ask her for once to re- 
transfer the bou369 to his Dame which 
would have saved much trouble. He did 
not make any attempt to have the houses 
transferred back to his name, but suggest- 


purchase would have been put in her 
name also. If the old transactions were 
benatni, the expression "see what you 
have lost" is meaningless. On receiving 
the power. of-attorney, he seems first of 
oil to have borrowed Rs. 12 000 on the 
security of life insurances and then to 
hive repaid the sum by a loan from 
Balthazar (see Exs C a D d Z). The pro- 
missory n»te Ex. C, was signed by bim, 
Mrs. K. M. Kerwick by her attorney." 
II s says that he borrowed the moDOy from 
Balthazar on the security of Kerry. The 
wv.y in which the promissory note, Ex C, 
ua9 sigoel appears to indicate an inten- 
tion of holding his wife responsible, which 
is not a very intelligible proceeding if she 
had no property to meet the debt. In 
my opinion, Kerwick’s contention that ho 
put Kidare and Kerry into his wife's name 
ben&mi is not even plausible. 

In January 1915 the parties quarrelled 
but decline to disclose the reasons for the 
estrangement. Mrs. Berwick’s parents 
hid been stay ing with them at Kerry in 

191 1 an 1 left the house owing to a quarrel 
with Kerwick. It is urged that Mrs. 
Kerwick would not have permitted her 
husband to send them a* ay if the house 
had heen her own This however depends 
on whethtr she decided to side w itb her 
husband or not — either they or her bus- 
band had to leave Kerry, an 1 unless sho 
intended to break wi»h him the natural 
courseof events was for the parents to quit. 

I am unable to see in what way this inci- 
dent tends to show that she was not the 
owner of Kerry. Mrs. Kerwick says that 
when she Quarrelled with her husband sho 
threatened to go home and asked him how 
the house stood. Ho f hen gave her Ex. 7, 
which is a statement of the debt on Kil- 
dare and Kerry, the taxes due, inturances, 
the names cf the tenants and the rents. 
Apparently he is also alleged to havo given 
her Ex. 8, a statement of her father’s 
debt. Berwick states that he does not 
reraomher giving these two papers to her 
and with reference to the former, he is 
unable to suggest any reason why ho drew 
it up if it was not for his wife. He thinks 
he drew up Ex. 8 to as9i9t his memory. 

If Ex. 7 was intended as a mere aid to 
hi9 memory, it is difficult to understand 
why it commences with the information 
that the papers are with Balthazar (a 
fact he could not have forgotteo) or why 
there is no mention of Kenmare. Ex. 8 
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begins, "Pa s loan from Gasper Rupees 
6,000.” Gasper was the insurance agent. 
On 1st April Kerwick repaid Balthazar 
Rs. 12,000 which w hs made up of Hu pees 

6.000 repaid by "Pa’’ and another Rupees 

6.000 borrowed f root Gasper. It is argued 
that the words at the end of Ex. 8 **Pa 
paid Kathleen £ 20” indicate that the 
noto was one for his private information, 
as, if it was intended for her, the expres- 
sion would have been ' Pa paid you." 
There is some force in this contention, 
but it is not conclusive, cs he may have 
made out the account in the more formal 
manner of inserting the name of the re- 
cipient. On the whole, I think the 
balance of probability is in favour of Mis. 
Kerwick s version. 

Tho parties wero enable to come to on 
understanding and on 1st March 1911, 
a deed of separation was drawn up by a 
priest. It provides that Kerwick shall 
pay his wife £ 8 monthly out of his in- 
come. and also more if possiblo. that tho 
fa' her is to ksep Terence at school end 
have men with him during tho vacations, 
u similar arrangement, mutatis mutandi- 
boing made for Dagniar. Mrs. Kerwick 
was to Icavo for England at once and her 
husband was to pay her passng,. Tho 
dofomlant contends that she accepted so 
email a sum of £ rt because it was „ndor- 
etoo- that sho was tho owner of Kiidaro 
and Kerry. She is supporto! in her con- 
tention by ta bor Cdcmho. whose evi. 

iZZj'rVV' '-' 3 Ue " by .ho 

learner! Inal Judge on tho ground that it 

‘ “ , F “ h " < ? olorabu '» roemnry 

is at fault. Tills conclusion is roach-d 
by the Earned Jodge after consideration 
of the subsequent conduct of the parties 

v 0 ;y op:;:!; 1 : zi h z . 

Rangoon houses. but that Father Coin 

did say that £ 8 was too small* ?SE£° 

sion is noteworthy Th* arnn . tm , 9 ' 
.by conveyancer instead of by a young 
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Italian priest. There is no evidence to 
show whether theexpression "and more if 
possible" had any allusion to tho houses 
w hich Kerwick said wero heavily mort- 
gaged; Father Colombo says he thinks 
Kerwick said the property belonged to 
his wife and that this was the idea ho 
gave him. in answer to interrogatory 
No 10. which was as follows: 


“Ih •! not a Uct that at 
pUioiitl proposed to m« 


f 


ilhvanrs • 
an«t < ( £ 1 
tb-l ibe . 
which bron 
Ifc.i 
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auiw’cr < 
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tf.0 *aid interview tbe 
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* p oper 


n albw- 
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!{ 'ligoon 

income; 
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* ho rot 
rcpeitics 
» for thu 
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l*cu^cd 


ion it* 
boon* 
i'r.t meeting 
in D»iuu wac 
r< .'erred to in 


a i 


<!i*t v, 
the def 
ill} had proi 
X ** • ito | Ijlllll.l nl 
•laintifl ihuo », 

<** i.n<i iuier* el on :n »• 

4 mouih only out of 
wa* keeping tho.o pr< 
hik cbudrin *r. d I ii u t i 

proiriiio« *i« io n 0 ; Uf 
'.ill v.-ull break of! the <h» 
jr Colombo replied, 
particular meeting of wbi 

• o «a* no (I'lcumi >U i»b 
It waaoolv at u 8iiba<<| 
toed lb at a 
»l!d it U 

11, < x«minatioQ*io'Chiof." 

* r to tho 12th an! 13th iuterro- 
gntories by plaintiff the witness would not 
sw.ar that there was any claim by de. 
fendnut to tho property or admission by 
tho p.ainmron tho subject, but in answor 
to tho 14th question ho again said Mrs. 
£f w,ck 1 property. 

S*? ?! ' it fen by plaint, 

iff cm 15th Novomber, ] find the following 
pas. ago: h 

tbc "«n, Of 

•ud I mb nmluii ; 

wLd°r 0 In R * ,0 ' S, ,°' lU «•«# «*• money* 

o ton , i°° n ’ Wjl,ch ordlli '' Ml ) ’bruld j-o 

mMns'i| C \ °r X J lai u n9 1 ll,Rt tbi8 ^atement 
moans that if he had not had to send the 

money to tho inont-v. lender ho would havo 

bmll 1 l °iu er ’ r ,f ? h ° had not cla >n>od the 
house and her father had paid the debt: 

and ,n cross examination he says that he 
had promised to give her more than £ 8 if 
poss.olo and intended to carry this out. 

I do net think on this evidence that tho . 
pas sape m Lx. II read with the 10th in- 
terrogatory can bo construod into an ad- 
mission cn tbe part of Kerwick that ho 
was bound to pay her Its. 50 out of the 
income from tho houses. Father Colom- 
bo s memory as to the details of tbe con- 
versation seems defective. It eeem9 tome 
most probable that Mrs. Kerwick was dis- 
aatis' ed witbtbe allowance, and pointed 
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he stated that he considered the olaim an 
impudent one. He discussed the debts 
due on the houses and said thatRs. 12,000 
had been raised on the mortgage of Kerry 
for her father. He did not mention the 
fact that Balthazar had been repaid. 
Kerry is apparently free from debt to 
Balthazar. It is clear that whether 
Kerwick denied his wife's claim subse- 
quently to the separation or not she did 
not abandon it. It is suggested that she 
used it merely as a means for bringing 
pressure to bear on him to lot her have 
Terence. She admits that the real con- 
test was over the boy, and even after the 
suit had been filed she wrote to her 
husband and said that ‘ the houses never 
troubled her." But the argument is a 
two edged weapon. It is equally open to 
the defendant to argue that the plaintiff 
used his right of custody of the boy, to 
induce her to abandon her claim to tho 
houses. They had beon represented to 
her as being heavily mortgaged and as 
bringing in a very small income. Her 
father owed Kerwick money. In those 
circumstances she was probably willing 
to waive her rights in the Rangoon pro- 
perty, if an arrangement satisfactory to 
her was reached about Tenance. I do rot 
think tho argument from pressure gives 
real assistance to either party in this 
caso. No arrangement was reached and 
in December Mrs. Kerwick’s Advocates 
wroto to Kerwick. The subsequent- corres- 
pondence between tho parties’ Advocates 
throws no light on Kerwick 's intention 
when he bought the proporty in 1907 
and 1908. 

The evidonce relating to Kerwick’s 
intention is somewhat meagre, but the 
onus of proof lay upon him and in my 
judgment he failed to discharge it. I 
think that the probability is that be 
intended to make provision for Mrs. Ker- 
wick, just as he was making provision 
for his ohildren. The letter, Ex. 1, from 
which the most reasonable inference 
would be that it was written to theowner 
of the property, cannot be explained 
away as a mere jeu d ’esprit. It is not 
until the deed of separation has been 
signed that Kerwick suggested that the 
property was not Mrs. Kerwick’s and 
then so far as admissible evidonce on the 
record goes, not until the suit is about to 
be filed. I have already stated my reasons 
for believing that Kerwick’s explanation 
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some claim to it, wberupon Kerwick said 
they were very heavily mortgaged and 
tho payments on them absorbed nearly 
the whole of the income, but that if pos- 
sible he would pay her more than the £8. 
Father Colombo's evidence does not 
amount to much raoro than that he carried 
away the impression that Kerwick had 
settled the property on his wife, an impres- 
sion that might arise from Kerwick 
undertaking to allow her more if the in- 
terest on her father’s loan was pail him, 
and tho houses were let, but Colombo will 
not swear positively that there was any 
definite admission or claim as to the 
ownership. Objection has been taken to 
the admission of oral evidence at the trial 
as to the contents of certain lotters sont 
by Kerwick, but not asked for by him, to 
lie produced at the trial. 

The Judge ruled that Mrs. Kerwick 
could ho asked her recollection as to the 
contents of the lettora. Wo are of opinion 
that tho evidence on p. 49 of the record 
about tho contents of these lettors is in- 
admissible. Ss. 22, GO and GG. Evidence 
Act, and ruled accordingly at the hearing. 
In onacting S. 22, Indin logislaturo fol- 
lowed tho rule laid down in Lawless v. 
Qucalc (5) in proferonco to that in Slat, 
terio v. Pooley (6). This portion of the 
ovidenco wa9 used by the trial Judge to 
discredit Father Colombo, the trust, 
worthiness of whose ovidonce I have al- 
ready discussed. When thedeed of separa- 
tion was drawn up. Dagmar was in England 
and Terence was sont to school at Mus- 
soorio where ho foil ill. Mrs. Kerwick 
promptly cancolled her power-of-attorney 
and informed Balthazar of her action. In 
August Kerwick agreod to Terence being 
taken to England but refused to allow him 
to see his mother’s parents. Negotiations 
broke down owing to this restriction, 
which Mrs. Kerwick regarded as ridiculous! 
According to the deed of separation Mrs. 
Kerwick was to go home at once, but her 
husband seems to have been nnahle to 
meet the necessary expenditure (see Ex. 6). 

In September he wroto to her detailing 
his difficulties and asking her to leave him 
a free hand in respect to tho houses. 

In October (Ex. G) she replied and asked 
him to sell Kildare and transfer Kerry 
to her free of debt. In his reply (Ex. H) 
he did not repudiate her claim to the 


5. UlrLR 385. 

G. (1840) 6 M W 6G4. 
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that the property was transferred to his 
wife benami is untrue. There is practi- 
oally nothing left in plaintiff’9 favour, 
except his management of the property, 
and this 29 inconclusive evidence of 
ownership in a case such as this. I would 
allow the appeal and dismiss the plain- 
tift’s suit with costs in both Courts. 

Maung Kin, J. — I concur in holding 
that the onus is on the plaintiff of rebut- 
ting the presumption that the purchases 
were by way of advancement in favour of 
his wife, -the defendant. The Indian law 
on the subject of advancement is contain- 
ed in S. 82, Trusts Act, which has beeu 
made applicable to Rangoon. The section 
provides: 

"Where property fa tranilerrrd to ot® person 
lor a consideration paid or provided by another 
peiaon, and it appear, that meh ether ,*r«cn did 
not Intend to pay or provide «ucb ccn-idi-raiion 
for the bone tit of the traoaferve, the transferee 
mum hold the property for the benefit of the 
perron paying or providing the comidi ration.” 

It will be soon that on the subject of 
any presumption arising in iho ease of 
t le traDsforeo being the wife or the child 
of the person paying the consideration, 
nothing in stated in the section. The 
question of advancement or no advance, 
imint is left as ono of intention, which 
will have to bo proved according to the 
law of ovidonce. The same is the case in 
English law. So in this case the question 
would he: 

l 'i'PI? lho hu * blind intend that his wife should 
hold the property purchased a* tru.tre for him or 

10 h *" MM lnlcr.°l 

On whom, then does the onus lie ns to 
the intention of the husband ? In England 

n r?e°sn V th ° , i uealion . Heonuse 

* p tv! on ,avour 01 i,n • dvan «- 
rnentto the wife is allowed. In India 

wo r havo t de r8t 8i8ht ^ di,r,cult >’- for 

well ,a L. 8 'T , h0twecn H^dus as 

inveterate practice of holding land in thl 
nanm of aether. The principle 0 f ^ 
dec.gmnH in Hindu cases has been extend. 

« t ^°, se Mahomedans, because as 

m. 

exclusively from ibe RinJn r ?* ,onr • • drawn 

•WWWHffia^S 


ing lands and buying land* in tbo name of ano- 
ther exists, that practice exists in’ indin as much 
among the Mabomedana as among the Hindus." 

And as regards the Hermans we have 
the case of hleeyapp.i Chetty v Maung 
Ba Bu (8), where the nr it iciple was ex- 
tended by a Bench composed of Sir 
Charles Fox. C. J , and I’arlott. J. The 
learned Chief Judge observed in his judg- 
ment: 

Neither Court had in mind the loug line of 
decisions referr.d tn at pp. 53 1 and 6*27 of Ameer 
All and Wcodrofle's Evidence Act as to the pre- 
sumption to be in.. do in India wbtu a person 
purchases property and lake, a conveyance iu 
the nan.e of a relation. As far back as 1854 it 
was decided by tb« Privy Council that the pro- 
sumption made in English law that the purchaso 
in such a c*»e was for the bi-nef.t and advanae- 
•cent of tbo person u> whom the conveyaice is 
ma;e. does not apply in India, and that the 
presumption iu India is that the purchase is 
b,,; '* Dn u ni tb.it the burden lies ou the person to 
w..o,n the convey a oco has been nude of proving 
that Le is cntilltd to and beneficially mlereslaa 

iu the property." 

It dors not appear that the learned 
Chief .ludge grounds his decision on the 
same reason as did tbo Privy Council in 
the Mahomedan case above oi tod. It has 
now come to he stated in text books and 
judicial decisions that in India a purohaso 
by a husband in his wife* name creates 
no presumption of gift to her or of ad. 
vaneemecl for her benefit. I venturo to 
think that tho proposition stated in this 
form is far too wide and embraces cases 
of persons who wero not in view, when 
t.ie judicial decisions against tho presump, 
tioa of advancement were given. Tho 
c**° oi Porsons of British nationality was 
clearly never under consideration. The 
presumption allowed by English law is 
not a presumption juris et do jure but is 

oue of fact and I oonsidor that this pre- 
sumption is made in English law. not 
only because the wife is found to bo in- 
vested with one of tho principal incidents 
ot ownership, but also because the hus- 
band in putting the property in h9r name 
must have had some intontion regarding 
tbo transaction and tho probabilities are 
that the intention is to confer a benefit 
upon the wife. I am unable to see why 
such a presumption cannot ho drawn in 
the present case. Under S. 1 14, Evidence 
Act, Courts may presume the existence of 
any fact which it thinks likely to have 
happened, regard being had to the common 
course of natural events, human couduct 
and poblio_and private business, in their 
8. (1909J 8 Bar L T 63=8 I C 450. 
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relation to the facts of the particular 
case. There can be no doubt that in tbe 
case of persons of British nationality 
residing in India it cannot be said that 
they have the inveterate habit of holding 
property in the name of others. I would, 
therefore, hold that the English presump, 
tion of advancement should in this case 
be drawn in favour of the defendant. As 
regards the facts also I am ontirelyof the 
same opinion as my learned colleague. 


1918 


K.N./R.K. 


Aypca.1 allowed. 


A. I. R. 1918 Lower Burma 22 (1) 
Special Bench 

Ormond, Parlett and Robinson. JJ. 

Ma Waing — Applicant. 

v. 

Ebrahim— Opponents. 

Civil Rof. No. 2 of 1917. Decided on 
7th August 1917, made by Divl. Judfie, 
Meiktila, D/. 9th January 1917. 

Divorce Act (1869), S. 16-Decree nisi. 

Under S. 16 » decree nisi can be pronounced 
o Oly by a Uigh Court. [p 22 0 1] 

Judgment.— On 8 th July 1916 in the 
Divisional Coort, Meiktila, Ma Waing 
obtained a deoreo nisi for tbe dissolution 
of her marriage with Ebrahim, whioh 
decree has now come to this Court for 
confirmation. The parties were married 
as Native Christians on 11th March 1910 
at the A. B. Mission. Myingyan, by the 
Rev. E. Triboiont. Three months before 
this case the respondent, having become 
a Mahomedan. married a Mahomedao wo- 
man. There is no reason to suppose 
there was any collusion or connivance. 
The decree for the dissolution of the 
marriage is confirmed. Tbe Divisional 
Judge's procedure was incorrect and has 
resulted in great delay in affording the 
petitioner her relief. He should under 
S. 14, Act 4 of 1869 have pronounced a 
decree declaring marriage dissolved on Sth 
July 1916 and have at once submitted 
his proceedings to this Court under S. 17 
and the decree might have been confirmed 
|in January 1917. A decree nisi can be 
ipronounced only by a High Court under 
S. 16. 

K.N./r.K. Decree confirmed. 


A. I. R. 1918 Lower Burma 22 (2) 

Twomey and Parleit, JJ. 

Deya Accused- Appellant, 
v. 

Emperor — Opposite Party. 

Criminal Appeal No. 315 of 1916, 
Decided on 29th May 1916. 

(•‘ Criminal P. C. (5 of 1898). S. 309 f2) 
-Judge, after delivery of ofiniers by as- 

• rssois. cannot view scene of offence. 

L nder S. St-J (2/ a Sc.tions Judge is bound to 
6 »ve judgment after (be ssrescors have given 
tbrir opinions and be is not compe eot to take 
intj account his observations of tbe locality 
where the crime was committed ood which is 
visited by him alone after tbe assess re have 
givrn their opinions. IP 23 Cll 

(b) Oaths Act (10 of 1813), S. 13-Omis- 
sion of oath intentional— Section does not 

• pply. 

Section 13 docs not rxtend to cases wbero tbe 
omission of tbe oath or affirmation baa been 
intentional. [p 24 Q 1 ] 

P. D. Patel — for Appellant. 

Parlett, J. The appellant Deya was 
tried before tho Sessions Judge with as- 
sessors on charges of having murdered 
her motber-io.law and of having at- 
tempted to murder her sister-in-law by 
pushing them both into a well. Tho as. 
sessors considered noiiher charge proved, 
but tbe Sessions Judge disagreeing with 
them convicted her of murder and 
sentenced her to transportation for life, 
but stayed the trial of tho other charge 
under S. 240, Criminal P. C. 

One of the grounds of app?al is that the 
Sessions Judge erred in visiting tho 
scone of crime after the assessors had 
given their opinion and without notice to 
and in tho absence of accused and her 
counsel. The hearing of the case was 
concluded and tho assessors’ opinion was 
taken on 2lst March 1916. In his judg- 
ment delivered on 23rd March the 
sessions Judge states that on 22nd ho 
visited the locality alono with the record 
of the cise and the plans filed in it but 
without notice to any ono. One of the 
witnesses in the ciso happened to be 
there and pointod out one of several 
wells there as the one in which the 
deceased s body was found, and from the 
plans and the evidence the Judge was 
satisfied that it was the one. He made 
certaiu observations on the condition of 
¥>e sides of the well, its surroundings 
and the vegetation growing there, and 
drew conclusions therefrom adverse to 
some of tbe evidence for the defence, 
in the first place there are admittedly 
many wells in the neighbourhood, and 
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there is no proof that the wel! which the 
Sessions Judge inspected is in fact the 
one in which the deceased’s body was 
found. Jn the next place, the tragedy 
occurred on 1 1* h December 1915 after 
recent rain, when the condition of the 
ground and vegetation would he very 
different from that on 22nd March after 
several months’ drought. Finally it was 
not competent to the Session* Judge to 
take into account any observations of the 
locality made by him alone after the 
assessors had given their opinions. If at 
an earlier stage he thought that the as- 
sessors should view the place, he should 
have made an order under S 398, Crimi- 
nal P. C. and ho might himself have 
accompanied them. But once they gave 
their opinions it only remained 1 
Judge to give judgment under S. 303, 
suh S. (2). lie had no power to do any- 
thing further. Io my opinion, therefore, 
that part of the judgment dealing with 
the Sessions Judge’s visit to the spot arid 
his concluBioub from what lie .a* them 
must ho entiioly eliminated, and the c»s 0 
must ho considered sololy on the ad- 
m issiblo ovidonco on the record. 

Anothor ground of uppeai is that the 
Sassions Judgo refund tf i allow appol- 
lant • oouoitl to pal tadioftqa ■ in 
cro9s examination to one of tlio witnesses, 
iho rofusal to allow a question to l*o put 
in cross-examination merely because it 
was in form a leading question would be 
improper, as the Judge cannot abrogate 
S.113, Evidence Act. hut lharo i- no 
Hi legation before us that any such 
quest, on was in fact disallowod. or what 
that question was. If that ha 1 occurred 
counsel doubtless would bavo asked for 
m question and the orler disallowing it 

All L7T 1 ^ lhi# °ot done. 
AH that appears id the record is a note 

b> the Judge at the end of the deposition 
o tins witness, a little girl oi eight or 
nine years of age. in which he says. 

It b»« boon a mailer of Brea tim. 
puionci to quo.tion her in *nch « « a . B . 

^ an.,., .be might bTV.Sid 

S 

'■>' * h “ 

An answer is usually of far less ovi- 
dent'wy yaloe tf given i n r0 pl y to a leal. 

>ng question and the Jodge was dearly 


anxious to avoid any suggestive questions 
beioff put to her oven in exaroioation-in 
chief. She was cross-examined at great 
length on two days, and in the nbsonco of 
auv record of a question being disallowed 
and any specific allegation of that having 
beed done, there appears to me to be do 
ground for supposing that the cross-exa- 
mination of this witness was hnmpe-<d 
by the Court. The remaining grounds of 
appeal deal with the evidence in the cafe, 
and the chief matter for consideration is 
the statement of tho little giri Sadiya, 
the cnly e\e-w itness oi tho occurrence. 
She is a Hindu about eight or nine yeais 
of age, and at the conclusion of hor exa- 
mination the Judge noted as follows: 

"She *»• ont put on oalb, hk I .mi of opi- 
nion ih*l »bo is m l of an 'age to UUUorat.iud lUa 
nituro of an oath.’' 

Being Hindu S. 6, Oaths Act, fori ado 
hor being put upon cwth at a»l, and the 
Judge can ouly have irn*rt that shemado 
no lift relation. Thepriotei heading of 
hei stston ioI hows Iho word "sworn” 
crowed out and the word “affirmed” left. 
This was evidently don* hy a clorl; before 
sho was examined by the Judge, and in 
view of the Juige’s sulnoquent note I 

I. vu no doubt that the grl made noMl'.r. 

. >r>. The Ja Igs quotes S. 18, Oatbl 
Ac , as making hor statement a Imissihlo 
in ovi '.once. The point is mentioned in 
t no ground of ap| oal, and though it was 
not arf ucd at tho hearing, l think it must 
ba considered. In Queen v. Scwa Uhoutci 

(1) four cut of five Judges held that the 
word omissiou” in S. 13 Act 10 of 1873 
includes any omhsion and is not limited 
to accidental or negligent omissions* This 
• i followed in Quean Empress v. Shava 

(2) by one oi two Judges, the other 
deciding the case without expressing an 
opinion on that point. In Queen Em- 
press v Viraper uni'll (3) ths two Judges 
composing the Bench disagreed on tho 
point. There are two Allahabad cases to 
the contrary effect, Queen- Em press v. 
M° ru 14), the decision oi a single Judge, 
snd Queen. Em press v. Lai Sihai (5) by 
H Bench of two Judges. In Burma I can 
only Sod one decision on tho point, 
-Dra A jung v. K ing. Emperor (6), in 
w ni;h .• statement made designedly with- 

1- 11^3)14 R I, R 294. 

2. (18J2) 1G B*m 859. 

3. (1S13) 16 Mad 105. 

4. (1888) 10 All 207. 

5. (19-9) 11 All 103. 

6. (1803-04) 2 L B R 322. 
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out oath or affirmation was held to be ad- 
missible. 

I find considerable difficulty in follow, 
ing the reasoning in that judgment. In the 
first place, the head-note is misleading, 
as it shows Queen v. Sewa Bhogta (l)and 
Queen-Empress v. Shava (2) as dissented 
from, whereas they are in fact followed. 
Next, the learned Judge refers to the lat- 
ter ruling as dissenting from the former, 
whereas the odo Judge who decided the 
question expressly concurred with the 
Calcutta case and differed 'from the Alla- 
habad ca»e (see p. 3Gfi). Again the learn- 
ed Judge of this Court expresses bis con- 
currouce with a passage from the Bom- 
bay Oise which, if read alone, would im. 
ply that the deliberate omission to ad- 
minister an oath or affirmation to a wit- 
ness is not curable by S. 13, Oaths Act. 
Moreover, the point is expressly said not 
to bo very material, as there was other 
roliablo evidence of undoubted admissibi- 
lity sufficient for a docision in tho case. 
Undor these circumstances it appears to 
mo that Piva Nyun's case (6) cannot be 
regarded as a very weighty authority. In 
my opinion the roasonagivon in the Allaha- 
bad rulings and by Sir Arthur Collies. C. 
L in the Madras ruling for not oxtending 
3. 13 to cases where tho omission of the 
oath or affirmation was intentional are 
sound and that tho view of tho dissenting 
Judge in Queen v. Sewa Bhogta (1) is cor- 
rect. If the decision of the majority of 
that Bonoh were carriod to its logical 
conclusion, it would give rise to a propo- 
sition which a Full Bench of the same 
High Court has more recently described 
as "at once novel and startling,” Nundo 
Lai Bose v. Nistarini Dasi (7). 

I am of opinion that tho statement of 
Sadiya recorded at the Sessions trial is 
not admissible in evidence and it is neces- 
sary that her evidence in the case should 
be taken under S. 423, Criminal P. C., 
and I would direct the Sessions Judge to 
summon her before him end after causing 
her to make an affirmation under S. 6, 
Oaths Act, to take her evidence in the 
presence of appellant's counsel. It isde- 
sirable that she should be asked to des- 
cribe as exactly as possible the relative 
positions and the attitude .of herself, her 
mother and the accused before and at the 
time of tho acts which she alleges against 
the accused, and also to describe the pre- 
ci se manner in which t he accused d id 

7. (1900) 27 Cal 428. 
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those acts, and the order in whioh she did 
them. 

Twomey, J.— I concur. 

K.N./R.K, Order accordingly^ 
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Rigg, J. 

Emperor 

v. 

O Gyaw — Convict. 

Criminal Reven. No. 267-A of 1917, De- 
cided on 24th November 19 17- 

Burma Forest Act (4 of 1902), S. 31— Rule 
under, Rr. 22, 98 — Licensee to fell timber is 
liable, on breach of conditions, for acts of 
his servants. 

A licensee or other person permitted to fell tim- 
ber m accordance with certain conditions under 
rules framrd under the Forest Act is liablo to bo 
pum.-bed under those rules for the a^ts of bis 
servants, whether authorised by him or not, and 
even if the acts are in contravention of bis in- 
structions. provided that those servants were 
actiog within the scope of tbelr master’s autho- 
rity and unless the master osn show that he 
acted in goad faith and did all that could be rea 
ronablr expected of him to prevent tho breach of 
the conditions under which he is permitted to 
f*U the limber. [p 25 q 2 j 

Gaunt— tor tho Crown. 

Jucgment.— U Gyaw has bcon con- 
victed undor R. 98. road with R. 22 of 
the Burma Forest Act for having foiled 
undersized karoaung trees in oontravon- 
tion of a license issued in the joint names 
oft Mra Tha Tun and himself. The 
cise was tried summarily, and the facts 
are not as clearly stated as is desirable. 
They have not. however, been challenged, 
and the only point argued is whether on 
the Magistrate's finding, the accused is 
liable to be convicted of any offence. Tht* 
Magistrate found that three undersized 
kaimung logs were cut by coolies employ- 
ed by the accused; that the accused did 
not remove the logs (possibly because be- 
had already been fined for a similar 
offence) and that in any case, whether 
the outting was authorised by the accused 
or not. he was responsible and liablo to- 
the punishment prescribed by R. 98. 

Rule 22 is as follows: 

No person shall fell cut. girdle, mark, lop, 
tap or injure by fire or otherwise .... any teak 
tree or any other tree of the kinds specified in 
the Appendix 1 and within the areas therein 
specified 1 . . . . save under and in accordance with 
the condition of a spacial agreement with Govern- 
ment or a license, etc. . . .” 

This Rule is framed under the powers 
conferred on the Local Government by 
S. 31 of the Act. S.31, isinCh. 3. which i* 
headed General Protection of Forests and: 
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Forest Produce.” The objeot of the 
Forest Act is to enable the Local Govern- 
ment to control the administration of 
forest areas by declaring some areas to 
be reserved forest, by regulating the fell- 
ing of trees and the extracting of forest 
produce, and by imposing duty to he paid 
for privileges granted to individuals to 
trade and work wicbin areas under forest. 
To secure this control, rubs have been 
framed, and licenses are issued. It U 
well known that licensees seldom fell 
trees themselves and employ coolies for 
such work. The accused probably held 
a license under Form 3, the Sth condi- 
tion of which is that any breach of the 
conditions of the license will render him 
liable to lose his license and to the 
punishment prescribed in the Act or the 
rules mado therounder. In Shin Gyi v. 
Emperor (l) a Full Bench of this Court 
held that a licooseeof liquor shop whose 
»fiont or servant permits drunkenness is 
punishable under the provisions of S. 50, 
Kxcise Act. The principle on which tho 
decision in that case proceeded is that 
tho object of tho Fxciso Act would he 
dofoitod if a licensee was permitted to 
excuse himself on the ground that his 
servants had disobeyed his ordors. pro- 
vided that tho servants were acting within 
tho scope of thoir authority. This prin- 
oiplo is very clearly state 1 in the Metro. 

? Police Commissioner v. Cartman 
(2) by Lord Russell, C. J.. in tbo follow, 
lug passage: 

h,J,!r/ l0 .‘ hCy ( i h0 carrr on their 

buloeu? l rom the nature of iba c«*a it must 
U Urgoly carried on by others .! it l 

I™*" lh * ,ICOn ’* a U ®P i ln bis own 

h. ids tl, a direct over his own budoe«. 

IhJii.! i'JP * 1 ol “ i« not « 

por-Jn ^ th« T lT °' M "* d 'P Ul - d 10 0 ‘ b -' 

drunken parson; w Pro it oth-rwii. the obict of 
the rection would be . ..defeated.” ' 

A similar principle was applied in 
Siru/t v. CUff (3), which w „ a cage 

A c' 9r i8W CU,t0n " ! ,. lnla ° d Rev °nu. 

Act 1SS3, m which case the appellant 
was held hahie for the unauthorised act 

of his bailiff in bringing back his family 

1. A I RW1B L B i9G=»a I C ai=y L B R 81 

2 . (1990) 1 QBD 655=65 LJMCin 
9- (Ml 0 ) 27 TLH 14=3 L G R 939 


Lower Burma 25 


from the station in a milk cart and using 
the milk cart thus without a license. It 
9ee.m3 to me that having regard to tho 
objects of tho Forest Act n similar res- 
ponsibility must be attacho-J fo persons 
felling timber by coolies, othorwiso tho 
provisions of that Act would ho rendered 
nugatory. The correct rule seems to he 
as follows: A licensee or other person per. 
milted to fell timber in accordance with 
certain conditions under rules framed 
under the Fcrest Act is liable to he 
punished under those rulos for the acts of 
his servants, whether authorised by bin. 
or not, and oven if the acts arc in con 1 
travontion of his instructions, provided 
that these pesvants were acting within) 
scope of their master's authority, und 
unless the master cm show that he acted' 
in good faith and did all that could be 
reasonably expected of him to prevont 
the breach of the conditions undor which 1 
ho is permitted to fell the timber. 

There is no roason for interference with 
tho conviction in the prosent case, and 
the proceedings are returned. 

K.N./lt.K. Conviction upheld. 
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PARLETT. .1. 

Maumj Po //Mi/;— Dofendant— Appli- 
cant. 

v. 

Maung Sein Jin and ancther— Plain- 
tills — Respondents. 

Civil Rovn. No. 19 of 19JG, Decided 
on 31st Mirch 1910, from order of Sub. 

DUG KyaukUn * D ** 2Gth January 

Civil P. C. (5 of 1908,. S. 1 15 — Interlo- 
cutory order c.nnot be interfered with 
except for cogent reasons. 

Interlocutory ord. r< will not be interfered 
wuh in revision unless for tho most cogent 
revi.ioos sod in order to preveot otberwiso i.rc- 
mediabiQ injury . [p 2 6 C 1) 

Maung Gyi— for Applicant. 

PACTS appear I. -om the following judg- 
t * , ° Sub-Divisional Judge: 

This *uit i9 instituted by the plaintiff 
Maung Sein Bu, who bases his claim on 
a registered deed of assignment. The de- 
fendant not only opposes the claim but 
denies the validity of tho assignment. 
On 14th January 1916. the Advocates on 
both sides argued the matter. Tt is 
issueG in the case. For the defendant it 
was urged that a mere right to suo for 
damages after a broach of contract is not 
transferable or actionable. S. 6 (©), T. p 
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Act; Pragi Lai v. Fateh Chand (l) and 
Abu Mahomed v. S. C. Chunder (2). 

The plea ler for plaintiff contended that 
S. 6 T. P. Act, is not applicable to this 
District (see para. 743, Lower Burma 
Courts Manual. The question of validity 
of the assignment is between assignor and 
assignee, between whom consideration 
had passed. The Court reserved c-rdera 
for 18th January 1916. On 15ih January 
1916, plaintiff applied to amend his 
plaint by the addition of the assignor 
Miung Sein Nyuo as a co plaintiff. Coun- 
sel for defendant opposed the application 
and further arguments were heaid. The 
application to amend was mado in ac- 
cordance with 0. 1, R. 10(1). (2). Civil 
P. C., 0. 6, R. 17, and with reference to 
Ma Gyi v. Ma Yeik (3', Gonal Dost 
Agrawallah v. Budree Djss Sureka (4), 
Krishna Boi v. Collector and Govern, 
ment Agent, Tanjorc (6), Seshamma v. 
Chcnnappa (6). Two authorities wero 
quoted by defendant, viz., Miami Tuk * - 
ram Shct v. Knskinalh Pandshet (7), 
Sayad Abdul Hak v. Gulam Jilani f8). 
Also Siorie v. Redman (9) and Waicolt v. 
Lyons (Id) but these are very old and at 
any rate it is uunocessiry to fall back on 
English oasos when there are sufficient 
rulings of the In lian Courts. The autho- 
ritios cited by plaintiff are very clear 
an l tin an >!ic ition for am m Imsot is al- 
lowed. Uadar th» oircumstances. Maung 
Ssin Nyuo (the assignor) is added as a 
co plaintiff and the hearing of the suit 
will proceed." 

Judgment. — Interlocutory orders will 
not bo interfere! with in revision unless 
for the most cogent reasons, and in order 
»to prevent otherwise irremediable injury 
[P. V. M. Chctty Firm v. It. M. A R. 
Arunachallum Chetty (11)]. In this 
oaso I consider neither consideration 
existed, for it is stated that the merits 
of the case are not affected by the addi- 
tion of the party which is complained of. 

I decline to inerfere and reject the appli. 
cation. 

K.N / B.K . Application rejected. 

1. (1SS3) 5 All V07. 

2. (19091 36 Cal 345=1 I C 827. 

3. (l'JOJOJ) 2 Lb R215. 

4. (1906) 33 C»1 657 

5. (1907) 30 Mad 419. 

6. (13J7) 20 M*d 467. 

7. (1896) 20 Bitn 537. 

8. (1896) 20 Bom. 677. 

9. (1876) W N 216. 

10. (1885) 29 Ch D 584=54 L J Ch 847. 

- 11. (1916) 8 L B R 77=29 I C 876. 


1918 


A. I. R. 1918 Lower Burma 26 

Twomey. C. J. and Ormond. J. 
Hardum Singh and another — Plain- 
tiffs — Appellants, 


Mg. Po Htu and anather — Defendants 
— Respondents. 

First Appeal No. 36 of 1917, Decided 
on 30th Janmrv 1Q18 

^iden^A'tOS 72 ). 5 . 92-Outright sale 
cannot be shown as mortg.ge-Vendor ia en- 
tilled to retain possession for unpaid pur- 

(4 h *.ru«rrsl:* n,, * r of p ' op " ,y ^ 

Wbero a djcumcnt is in the form of an out- 
right sale, tho ex-cutaot is precluded from 
sho wing that it is in fact a roorlgage, but bo ia 
entliled | 0 show ibalibe consider- lion has not 
been paid, and be is entitled to retain possession 
until the consideration is paid. (P 27 C 1] 

Anhlesaria — for Appellants. 

Doctor — for Respondents. 

Judgment. — By a registered deed of 
8th December ly 15 the defendant con- 
voyed to the plaintiff the land in suit for 
Ba. 5,450. The land was let out to 
tenants. The plaintiff sued for posses- 
sion and for a delaration that he was the 
absolute owner. Tho defence was that 
the transaction of 8th December 1916 
was a benami transaction entered into in 
order to defeat creditors of the defendant 
and that tho defendant was ontitled to 
rely upon that defence inasmuch as tho 
fraud was not carried out. 

Plaintiff in his plaint states that the 
consideration for this sale consisted of an 
undertaking to redeorn a certain mortgage 
of Rs 2,000 on this land, a payment of 
Rs. 1,620 made to the defendant per- 
sonally on 14th November 1915, two 
payments of Ils. 900, Rs. 630 respecti- 
vely both made on 2nd December 1915 at 
the request of thodefendant to two judg- 
ment. creditbrs of bis, and a payment of 
Rs. 300 on 7ih December iu respect of 
interest due on the above mortgage, 
making in all Rs. 5.450. The payments 
of Ri. 900. Rs. 6)0 and Rs. 300 are ad- 
mitted but the difendant states that he 
re. paid the Rs. 900 in the following Ta- 
bodwo through his tenants, one of whom 
says he gave 600 biskets to the plaintiff’s 
son and the other 300 biskets. An issue 
was raised as to whether these items 
forming the consideration for the pur- 
chase were actually paid by the plaintiff. 
The District Judge found that Rs. 1,620 
had not been paid. He also found that 
the defendant had not re- paid the Rs. 900. 

We agree with the District Judge in 
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those findings. The evidence as to the 
re payment of the Rs. 900 is extremely 
scanty and if the transaction cf 8th 
December 1915 was in fact a mortgage, 
as the District .lodge seems to think, it 
i9 improbable that the defendant would 
re pay so soon after the mortgage was 
taken. Oa the other hand, if it was an 
outright sale there would be no debt to 
•ie re-paid. The document being in the 
form of an outright sale the defendant 
is precluded from showing that it was in 
fact a mortgage, hut he is entitled to show 
that the eonsi loration has nor. h;en paid. 
The plaintiff states that the Rs. 1 620 
was paid on 11th November at a time 
whoo the defendant appears to have been 
un ler arrest for a debt, in which oi»o the 
money could no 1 

plaintiffs house. The pi i , ys that 
on 11th November the price of the land 
was arranged; ho was to redeem the 
mortgago and to pay only the stance lo 
the defendant and ho paid this curious 
Hum of Ri. 1,620 on that date. i. e.. long 
«)i)foro ho could possibly know the 
amounts that would he due under the 
decrees that he tuhsequently paid off for 
tho defendant. The plaintiff tork no 
receipt from the defendant for this al. 
loged payment of Ri. 1.620 but ho took 
tho trouble to call three witness 
testify to tho payment. We thirl; i» 
very improbable that the p’aioliff would 
have paid so Urge a sum without t .kmc 
a receipt so long before tbedoeQDM 
oxooutod and wo agree with tho Di-trie* 

^ thl # ® on, ? #nt as to th0 “^enc® 
of tho rhngyi and other respectable avit- 

oossos at the time of tho alleged pay 

• W « B«l M . bat that that pay! 

Two oasaa have bo»n cite.! as author 
i ties to show that tho sailer is 
“ '° ; ln ~ian until the con-.ioera. 
t'°“ “ P*" 1 - T"-; ‘ra Unudmal U ”T. 
'am v. Davo bin Dhomhba (|) » n j gub 

r °‘ m ™ ,a f U,ar r*»aa«M fat 

question 1 !. “ I ' n ','' lnt dil nat «!«•«»• 

1. (1817-78) 2 Bun 6iT ~“ 

2- (1901, 27 Mai *. 


deration had been paid, and seeing that 
those facts have been fully gone into and 
determined w e think we should give ‘uch 
relief a3 is warranted by the (acts prov- 
ed. The decree of tho lower Courtis 
modified and there will he a decree for 
the plaintiff for possession upon his (lay- 
ing Rs. 1.620 to the credit nl the defend- 
ant into Court (District Court) within 
three months from this date The de- 
fendant did not laise tho j c i n t in tho 
lower Court on which his appe.il bss 
pueceeled and, therefore, he is rot m- 
titled to costs on that an cunt. On tho 
other hand the respondent hut I cen tuc- 
« »*fnl in this sj i eal . n tbi . j< nion of 
the transaction tying btnami. The reu- 
pondont if, liitrcftre, rmitltd to his 

c sU to that extent in this arjonl.i.e., 

tho difference let ween the value of tho 
api cal and Ls. J (J*.0 Ti e oidsr ns to 
the costs in the District Court will stand 

Decree modified. 


•< 


K.N./lt K, 
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Pratt, J. 

•Va Sein Phaw - Plaintiff— Appollant. 

I!a On— Defendant— Respondent. 

Sec >od Appoal No. S3 of 1918, 
Djcidvd on 9th May 1919, 

BadkUt t»w (BsraMt) Divorce - Proof of 
ocl of sraHiy-Divorce on .. me ,* rmil 

o» "n Comc.it ahould |>e granted. 

Under ISuriae-e Budbui L»«a divorce c tho 
rtf®* ?• d,vorc# b >' u,u,u -* •gr-e««e.)i may be 

imMt 1 ? .k ® un , l,ooi ol " ««*•« of 

p\. he r * rl o( 1,10 *»»»bAo J. u* li C 11 

p. -V. Chin for Appellant. 

J un Aung— to r Ret pendent. 

Judgment.— Appellant sued for a di- 
vorce on account Of hor husband’s cruelty 
aodobtam.,1 a decree in' the Township 
U> ** rt - la the District Court the decree 
was reversed, the District Judge holding 
tlui the conduct of the defen Unt-reapon- 
cent (lid uot amount to ciucltv and rely- 
[ng on Vi Pa Du v. Mnuug Skme Dank 
kha; there was cruelty is abundantly 
clear roe husband admitted kicking her 
on the back and whoo appellant made hor 
complaint to the Thugyi, her cheeks were 
el from the injuries she receivod. I fail 
to understand bow the Additional Judge 
of the District Ccurt found there was no 
crueUy. In Alaung Po Han v. Ma Ta Lok 
U, Two, rev. J.,held that under Burmese 
1- (1672-y.J L B It 007. “ ~ 

9- U313) 7 L B R 73=20 I C 674. 
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Budhiat law a divorce ontheterms of a 
divorce by mutual agreement may be al- 
lowed to a wife on proof of a single acta 
of cruelty ou the part of the husband. 
I be ruling was based on the extracts 
• rom Vol. 12 of the Manugye and other 
Ubammathats quoted in S. 303 of the Kin 
Wun Mingy's Digest. I consider appel- 
lant is entitled to a divorce a 9 by mutual 
consent. The decree of the Township 
Court will ho restored and plaintiff- appel- 
lant will be granted costs throughout. 
Court. fees duo by appellant will be reco- 
verable from res pendent -defendant. 

K.N./r.k. Decree restored. 
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Robinson, J. 

Ma Yu — Applicant. 

v. 

0. 2). F . Coloquhoun— Respondent. 

Criminal Ilevn. No. 261. B of 1916, De- 
eidod on 27th September 1916. from order 
of Second Addl. Mag. Rangoon, D /. 10th 

j 0 ™' in Criminal Mite. Trial 
No. 5(> of 1916. 

Criminal P. C. (5 of 1898). S.. 488. 489- 
Maintenance order in favour of daughter. 

c “ nce,, « d when they ore able to 
maintain themselves. 

. J Yi ero a /* lhw *• ordored to make an allowance 
lor tho mnitiunancs of his daughter*. but it is 
subsequently found that the daughters have be- 
come qualified to m lintain tbcmselve*, tho order 
to discharged notwithstanding that the 
daughters are desirous of continuing their educa- 
tion or are reluctant to work for tueir living. 

[P 2t> C 2] 

Order.— There were two applications 
before the Magistrate undor S. 489, 
Criminal P. C.. Tho present petitioner 
na<l obtained an order under S. 483 
in 100!) that respondent should pay R*. 3 r, 
pci mensem as maintenance for his wife 

t 7 n °J™ sh l te ! a - Sho ‘PPlied on 18th 
May 19 16 -hat tho amount bo raised to 
Rs. 147-3-0 per mensem. Respondent ap- 
plied on 4th -July 1916 that tho mainten- 
ance for petitioner ho reduced to Rs. 15 
per mensem and that the order for mrin- 
tenance of his two daughters bo rovoked 
on the ground that they were no longor 
unable to maintain themselves. Both ap- 
plications weredecided hv one order, revi- 
sion of which is now sought. The Magis. 
trate ordered respondent to pay Rg. 35 
per mensem for his wife. He held res- 
pondent need not pay any maintenance 
for his daughters. The sole question is 
whether they are within the meaning of 
the expression in S. 48S "unable to main- 


tain themselves." Mr. Hamlyn urges that 
there is no proof that they are able and 
he goes so far as to urge that even if they 
are able but desire instead to continue 
their education or if they are not willing 
to maintain themselves they are unable 
to do so. Further that if t’ ey are able 
hut cannot get work they are “unable." 
loose young ladies are 16 and 18 years 
old nearly now. Their mother deposes to 

their educational qualifications. Shestates 
her younger daughter wants to read np to 
tho B. A. and go on for medioal work and 
that she does not wan- to work in any 
department or shop, but that if she works 
now she could earn Rs. 30 or 40 a month. 
She stated her elder girl was “reluctant 
to work." She wants to give her a high 
education before she begins to work. 

She can no v earn Rs. 20 or 25 per men- 
sem if she now works." Evidence has 
been given that girls of these ages are 
taKen in some firms and I have no doubt 
that if they chose, these two could oarn 
money and support themselves. I cannot 
accept Mr. Harolyn’s view of tho mean- 
mg of the section and no ground of revi- 
sion has been made out. The application 
is dismissed. 

K.N./r.k. Application dismissed. 

A. I. R. 1918 Lower Burma 28 (2) 

Rigo, J. 

Maung Thin — Appellant. 

v. 

Zi Zan — Respondent. 

Special Second Appeal No. 56 of 1916, 
Decided on 7th December 1916. 

Evidence Act (1 of 1872). Si. 74 and 83.— 
Value of 'survey map.-They.re not con- 
elusive In absence of conlr.ry evidence 
1 . y m ®7 be presumed to be correct. 

Purvey maps are oflioial documents prepared 
by competent remits *nd with such oublleitv 
and notice to person* interested „« to be admis- 
sible and valuable evidence of tbe stato of tbinRs 
at the time they were prepared. They are not 
couclusive and maybe shown to bo wrong; but 
in the absence of evidence to the contrary 
they may be judicially received in evidenco as 
correct when made: 30 Cal 291 (P. f7.), Foil. 

[P 29 C 1] 

Broadbent — for Appellant. 

Maung Po Han — for Respondent. 
Judgment.— Tho appeal in this case 
has been argued with the appoals in cases 
Nos. 57 and 58. AuDg Min sold the ap- 
pellant some laDd on which the respond- 
ents iD these appeals have houses, and 
the appellant sued for ejectment. The 
question for decision in each case is whe- 
ther the land used for house sites was 
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so U3ed by permission of Aung Min who 
claims it a9 owner. The only evidence 
that Aung Min owned the land and gave 
permission to the respondents to occupy 
it is his own statement, coupled with 
the survey map, which shows the land 
as Aung Min’s property. With reference 
to survey maps, their Lordships of the 
Privy Council said iu Jagadtndra Nath 
Roy v. Secy, of State (l) that they were 

” Official documents prepared by corape cm 
persons, and with such .publicity and Dotice lo 
persons interested a* to bo admissible and valua- 
ble evidence of the state of thing* at the time 
they were prepared. They are not conclude 
and may be shown to be wrong; but tu the 
absence of evidence to the contrary, they miv 
jbe judicially received in evidence as correct 
i when made.” 

In the present case a reference to the 
map shows that the houses have been 
built at tho apex of a holding shown as 
Aung Min’s, whore a P. W. D. road be- 
gins to cross tho railway lino. There is 
evidenco to show that the respondents 
havo encroached on that road. The total 
area in dispute only amounts to a frac- 
tion of an acre in oxtont, an! it would 
bo very easy for a mistake to occur in a 
map dealing with a holding whioh term- 
inate^ in the manner Aung Min’s does. 
On tho other hand, thero is the evidence 
of agod and respoctablo oldors which goes 
to show that tho disputed sites have been 
occupied by various persons for years and 
wore originally waste land. There is not 
the slightest ovidence that Aung Min was 
paid any ront for the sites. In the cir 
ournstances.I have no doubt ihat the judg. 
mont appealed against was correct. The 
appeal is dismissed with costs. 

_Ji-N /u.k. Appeal die missed. 

(W0>) 80 Oal 99iv80l A 44 (p. ( - 
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Young, J. 

-A, .pel. 


/W.-D 3 fen,lanl-R eap . J n. 

Civil Regular N'o. 339 of 191', twsj 
ed on 29th January 1918 

Civil P. C. (1908). O. 40 R i_ a j _• 
4V°inl.d , ° IV " n,y *hould be 

'"I* in the Official A J» aeo " pr0pm * 


titIH ta have a receiver appointed of the whole 
of the property Oil tbo share of the creditor* j* 

determined. It is immaterial that tbo budie* 
for wLom the insolvent holds tbo properly as 
adminsitrttor arc content to leave their than* 
in his hands. [I’ 200 lj 

Cowasjee and A. It. Banerji — Vor Ap- 
pellant. 

Giles — for Respondent. 

Order. This is an application by tho 
Oilicial Assignee for the appointment of 
a receiver to collect the rents and pro- 

6ts and take charge of a certain property 
until further orders. Tho property in 
question is at present being held by tho 
respondent partly in his personal and 
partly in a representative capacity as 
administrator de bonis non. In his per- 
sonal capacity the respondent is nn insol- 
vent. and, therefore, his personal share 
vests in tho Oilicial Assignee, who sued 
the insolvent n a beir and as administrator 
for tho determination of his share and 
its delivery to him. The Oilicial As- 
signee obtained a decree on the 23rd 
August 1917. The insolvent has appeal- 
ed and by consent the taking of tho ho- 
counts has bean stayed ponding the hear, 
ing of the appeal without prejudice to 
this application for a Receiver. The in 
solvent states that he is keeping account; 
and this is not domed, nor is any mis 
management alleged. Tho suit was filed 
Httne end of 1916 and no decree Jag 

smtfi tW ? y,,arg - during tho 

w hole of this time tho Official Assignee 
was content to leave tho management of 
the property in tho hands of the admini. 

•trator and never applied for a receiver. 

for n« C nT D f' “** ' ,C0D in l ,088 «*8ion 
for nearly forty years, and so far as the 

papers before mo show, has managed it 

no^° U fM V,Dg CnU9 ° f ° r com P |a *ut; and 
none of the persons or bodies for whom 

Th Om^r nnK i0i ° in theapplieation. 

T ie O lh c,al As^gne,, I8 j oint tenant with 

int^l- ,8 fMOr \° th ° extCDt <>' tho 
insolvent s porsonal share. As such he 

5 am.tlel to be protected from waste, 

but none ,s alleged. The sole ground for’ 

venc\ P1, ,CRt,0n appoar3 t0 1)8 his insol- 

I' : re> SleeU v - Cobham (1). 
«hows how loth the Court is to allow an 
imouem to manage another’s estate. It 
was an administration action brought by 
a creditor against an administrator who 
subsequently became in his personal capa- 
city insolvent. A receiver was appointed 
1. (lttt) 1 Oh 325=11 L T 21*2. 
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apparently as a matter of course, on the 
ground that the Court could have no con- 
faience in the insolvent. There, however, 
tho administrator became insolvent on 
the 18th January 1SGS, and the plaintiff 
in the administration auit took out a 
summons at once. Hero tho insolvent 
was adjudicated on the 7th August 1912, 
and no appli a ‘ ion was made till the 2 1 st 
December I9l7, and though the Official 
Assignee sue I io 1915, to have the insol- 
vent's shire defined and petitioned and 
prayed for a recti ror, no application was 
evor m c . lo in theaiiit till TJoplins, 
In re, Dow 1 v. Ha-rtir • >), \* autho’ 
rity to the sa ne elite*, but there also 
action was taken as scon its tho ad mini, 
strator hecame insolvent. If similarly 
prompt notion had been taken by the 
OJieial Assignee my course would have 
been plainer, but when tho beneficiaries 
havo been content with his administration 
for nearly forty years, are content with 
it still despite his insolvency, and when 
his creditors a« represented by the Official 
Assigns* h iv.) denies the sms faot, heon 
content with his management for nearly 
sis >ev.'S, the same matter is less easy. 
Oa the whole, however, I do not seo I 
oan allow him to continue managing a 
property, p.n undefined portion of which 
belongs to his creditors except with their 
consent He manages for the Official 
Assignoo who is a trustee for the creditors 
and is, therefore, a trustee for them him. 
self and as Ip«sel. Master of the Rolls, 
said in Hopkins, In rc, Dotod v. Uawtin 
(2), it is not fit that a ra in who i9 a bank- 
rupt should continue to be a trustee with- 
out the consent of tho cestui qoetrusteot. 
These did consont up till nov, but do not 
consent any longer and there is nothing 
more to ho said. They are entitled to 
hive their share protected; what their 
sharo is it is impossible to determine at 
present. Till it is determined, they have 
rights over the whole and there must, 
therefore, be a receiver of the whole des- 
pite the fact that the charities and other 
bodies for whom the respondent holds as 
administrator aro content to leave their 
shares in his hands. The application 
must, therefore, be allowod with costs, 
two gold raohurs. 

K N / R K. Application allows J. 

2. (18:2) 19 Cj D OL=cO W K 6 01. 


S. 

lant. 


P. 


Ormond, J. 

S. Chokkappa Chetty—AppeU 


v. 

Ramon 


S. P. S. R. M. 
pondent. 

First Appeal No. 
on 9th August 1917, 

. C ,vil p - C. .19081, s,. 11 and 13-Re. 
p* ico: a — Foreign judgment is subject to 
same condition as one of Court in British 
India. 


Chetty— Res- 
124 of 1915, Decided 


A foreign judgment is subject to the samo con* 
di.DDi a* ij res jidicata a. a judgment of a 
Cou.toi3ri.ab 1 ii J 1 1 n end, tbeieiore. such a 
judgment id order lobs rci judicata In a aub'o- 
qucai suit must b« the judgrotni ol a Court which 
” pomptem to try the subseouen’. «uit: 6 Horn. 
L. It. 98 Bel. on. - [p 31 C 2) 

J. R. Das— lor Appellant. 

Lcntaiyne and Chari — for Respon- 
dent. 

Judgment— The plaintiffs sued in the 
District Court of Pegu for partition of a 
money, leoding business which their fa- 
ther, defendant 1 . carried on in that dis- 
trict as b-ing joint family property. The 
father claims it us his own business. De- 
fendant 2 is a too of defendant 1 and 
defendant 3 is a grandson. Tho parties 
are, therefore, the sous and grandsons of 
defendant 1. The District Judge gave 
the plaintiffs a decree and the father now 
appeals. The parties havo their domicile 
in Konapet io tho Pudukottai State, and 
previous to this suit the plaintiffs had 
obtained a decree in the Chief Court of 
Pudukkottai declaring that these parties 
formel a joint Hindu family, a decree foe 
partition of the properties in Pudukkottais 
and a declaration that this rooney-lend- 
iog business in Pegu was alto joint family 
property and that the plaintiffs were en- 
titled to partition of this business; but the 
Pudukkottai Court bold that it had no 
jurisdiction to make the partition of pro- 
perty in Pegu. The District Court held 
that the finding of tho Pudukkottai Court 
that the family was a joint Hindu family 
and the finding that there was joint, family 
property in Pudukkottai was res judicata, 
hut that the finding that this business was 
a family business was not res judicata. 
The District Ccurt found as a fact that 
this mooey lending business was part of 
the joint family property. The father 
was precluded from giving evidence to 
show that the family was not a joint 
family. 
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Funds for thi3 money-lending business 
were obtained from an "Oor” account, 
which means literally 'big house’and pro- 
bably moans "home” account, and lunds 
from business were also remitted to that 
account. Tho funds oi that account are 
family property. If the boding of that 
Court as to this is res judicata in the pre- 
sent case, there oan he do doubt that this 
money-lending business also forms part of 
the joint family property. The question, 
therefore, is whether the finding of the 
foreign Court is res judicata in tho 
sent suit. S. 1 1 of tho Code which deals 
with res judicata sa\s that tho first Court, 
tho decision cf which is sought to he r «3 
judicata in a subsequent suit, must be a 
Court competent lo try such subsequent 
Bun The judgment of the PuddukkctUi 
it a foreign judgment. S. 13 of 
tho Code which deals with the conclu- 
sivenens of a foreign judgment. my*- 

* " ln h ‘, ‘ UM bB l“»'ve to 

^ er " 7 • d i ad,c * ud upon 
bolweon tho >.m.< narliei. 0 r ln-i«.,n r»riira 

1 H ^ lbcy or a, ‘ y 01 lh *“ <^a, ui P x - 

ln« under the » 4 <n* lit!.:,” 
except in certain specifiol oircnmstonces. 
/,h° CM o of Pnthitimgji Dcvinnqi v . 
Umrdsxngjt Savqaji (1) shows that a 
foreign judgment is subject to the simo 
conditions as to ros judicata as a judg. 
ment of a Court of British India, nrd 
therefore, must ho tho judgment of a 
i,ourt which is compesont to try tho ail, 
sequent suit In tho c«oo cf qlul 
b atima v. Amtr Il aMn Khan (2) this 
quos ion was raised under the now Code. 

o A lahT°l l . “ of th0 U '« h Court 
Can ! 1 t,ut tho decision of a 

tmurt, to bo res judicata in a eubsooumt 

<°Z e : b r h n r- 

P' lod »»>» such proceeding; 
appeal to the Privy Council their r ^ 
»hip 8 did not see 1*7^. £^5: 

Seas* aaS 

8ha " ba “-o'-iv. » 

, .- ~~ a J™ e,Bn judgment shall be 

>• ('•><>.) ii B„ u l kTh 

2. <1916) 36 I C 710 (P C) 
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taken to be a final and conclusive judg- 
ment, i. e., the findings shall not he called 
in question in any o:her proceedings as 
cot having been properly made in the 
foreign snit. It is a final and conclusive 
judgment for ail purposes, whether for 
bringing a suit upon the foreign judgment 
or for the purposes of res judicata hut the 
word ‘ coDdmive" dots not render a 
foreign judgment of grater ollect than a 
tioal and cor vlusive judgment of a Court 
in British India. I would set aside the 
docree and remand tho case to be re. tried- 
tho evidence alro.dy taken to bo ovi lonco 


in tl 
to the 

K..N 


e c 


Hid a 
'lint 1 


tr.i. ie 
abide t 
Apt c 


gold rnohurs, 
o result. 


/ 


wed. 


A. I. R. 


J. E. Camplcll — A 
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Xf aung Kin, J. 

pellaat. 


• • 

Maunj Vo X yeir.— Respondent, 
peci.l Secoi L79ofl916 

Decided on 24th August 1917. 

Act 1,908 • S 21-Rr K i„ ra . 

t£uS&r* ,A wi,h *“' -p- 

Tb. resUlra.l a cl a doexmont wphoutlllo 
lkral " '■ '« ■'•live: ih , in 

AungVtn— f or Appellant. *' ** ° '' 

Ilia Aung -lor liespondent. 
Judgment. The first point lo eon. 
!!,*' r ,'.* "J '«?•' »■« Ao'endanls doe,] of 
f. „ ■, ll * ,ve ’ ? !,d to tl .0 land 
T , ,T e Th# d ° 0 '.«-ent dosorihoe 

* nd ' old l ° lhu defend ,.nfc as ennuin. 
ms two plots of certain holdings. Di„ en. 
sums are g.ven but no boundaries; tho 

mid and '° ll ‘° d0,;U " eDt is not 

til « T * a ' f'esenteil tor registra. 
lion. Such a document cannot bo regis- 
tered under S. 21 (1) and (,). Hegta ra 
lion Act. and although the dooument was 
?** .[“* "Sintered I would hold, follow. 

n V‘ 1 ,or J*V of the Full Bench of the 
v SAro%al gh pT rl Nall, Tewari 

trafio S , u (0 ' lh “ re S is- 

tration of it has been effected within the 

, cf lh «t Act. The dooument 

tha t. uVT ’ 1 ' 0 de,CDd O“t no title to 
;„. a * nd cl “"os uudor it. That result 
fo'lows by reason of the operation of 
\}: l [ X ct - Furthermore, even if 
It could be held that the defect is a mere 
£ rr oI IP P f ccedure which is saved bv 

S^LRee^tra.ioD.Act. all that can be 

!• UflSljWCiJW'i. 
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held is that the defendant got under it 
so much land out of the holdings con- 
cerned, but we shall be at a loss to find 
where the land begins and where it ends. 
Therefore no survey made with the docu- 
ment as the basis will serve any useful 
purpose. I am therefore of opinion that 
the evidence of Mating Po E, witness 1 
for the defendant, who merely ascer- 
tained the area of the land fenced in 
by the defendant, is cf no value. But 
the plaintiff cannot succeed on the weak- 
ness of the defendant’s case but must 
depend upon the strength of his own. I 
think that the lower appollate Court was 
right in relying on the evidence of Maung 
Shwe Zin who is a competent surveyor. 
The witness measured out the ground in 
the presence of a Land Record Inspector 
and his evidonoe shows that he had some 
tangible basis to go on in preparing the 
map he produced showing the encroach- 
ment as allegod. As pertinently remark, 
ed by the learned Judge of the lower ap- 
pellate Court, the accuracy of the map 
was a matter exceedingly easy to check. 
Moreover, there is nothing to contradict 
Maung Shwe Zin’s evidence. As I said 
before, Po E’s evidence is useless. In 
my judgment the plaintiff has succeeded 
in proving his case. The appeal is dis- 
missed with costs. 

K.N./R.K. Appeal dismissed. 

A. 1. R. 1918 Lower Burma 32 

Hartnoll, Offo. C. J. and 
TWOMEV, J. 

E. N. M. K. Chetty — Applicant, 
v. 

Chartered Bank of India. Australia 
and China and another — Respondents. 

Civil Revn No. 93 of 1913, Decided on 
5th January 1914. 

Civil P. C. (1903), O. 21, Rr. 60 .nd 61- 
Scope of enquiry stated. 

Order 21, Rr. GO and Gl. lay down tho lines on 
which tho investigation of claims preferred to 
properties under attachment should proceed. 
The Court should consldor whether at the time 
of attachment tho property was in the po‘«Js«ion 
of tho judgment-debtor as bis own property, and 
not on account of any other person or in trust 
for him. If this emails a consideration of the 
bin* tides of a sale in his favour set up by the 
objector or the legal c3eci of the deed of con- 
veyance including the ciccumstancesof its regis- 
tration, such matters should be gone into. 

IP 32 C 2] 

Mac Donnell — for Applicant. 

Ormiston — for Respondents. 

Hartnoll, Offg. C. J.— The respon- 
dents had many decrees against the 


Chetty firm of K. P., and in execution 
of such decrees attached certain immova- 
ble properties. The applicant firm ap- 
plied for removal of the attachments, 
alleging that they bad purchased the pro- 
perties by registered deed of 23rd June 
1912 and since then had been in posses- 
sion. Respondents contested the appli- 
cation and alleged that the sale was a 
bogus one. The District Judge would 
not in his judgment consider whether 
the sale was a genuine one, nor did he 
come to any definite finding as to who 
was in possession at the time of the 
attachments. He said: 

"It it quite possible that it may ultimately 
be found ibat at the timo of the attachment 
sjme of the properties wtre in the possession of 
the K. P. firm and some were not." 

He went on to say: 

..It seems to me quite possible that the K. P, 
firm may bavo had some attachable interest in 
at any rate some of the properties, if not in all 
of them." 

He refused to remove the attachments 
and considered that a regular suit should 
be brought. It seems to me that tho 
District Judge has not doalt with the, 
case according to law. 0. 21, Rr. 60 and 
61, lay down tho lines on whioh his deoiJ 
eion should have been based. Ho should 
have considered whether at the time of 
the attachments the K. P. firm was in 
possession of the properties or any of! 
them as its own property and not on 
account of any other person, or whether 
the properties, or any of them when 
attached, woro not in possession of tho 
firm, or that being in possession of tho 
K. P. firm, they were in its possession 
not on its own account or as its own 
property but on account of or in trust 
for the appellant firm. If this entailed 
a consideration of the bona fides of the 
sale, or the legal effect of the deed of con- 1 
veyance including the circumstances of 
the registration of it, such matters should! 
have been gone into. I would set aside! 
the order of the District Court and re- 
mand the case back to it to deal with it 
according to law, namely, on the linos 
set out by me. I allow applicants the 
cost of this application — three gold 
mohurs. I set aside the order passed by 
the Court as to costs. Costs in that 
Court will abide the result of the further 
investigation now ordered. 

Twomey, J. — I concur. 

K.N./R.K, Order set aside. 
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Parlett, J. 

Maung Htat and others— Appellants. 


v. 

Maung San Dun and others— Respon- 
dents. 

Special Second Appeal No. 47 of 191G, 
Decided on 19th January 1917. 

(a) Stamp Act (1899), Art. 35. Exerap. (a) 
— Agricultural leases are exempt. 

An agricultural lea.c is exempt iron stamp 
duty under exemption (a). Art. 85. Sch. 1. Stamp 
Act. iP S3 C 2] 

(b) Stamp Act (1899),' Art. 13-Agreemant 
in writing by tenant not to alienate crops 
till rent is paid is hypothecation of moveables 
and is liable to stamp duty. 

A document which gives toe Unulord the sole 
right over the whole crop until the rent is piid 
and in which the tenants agree not to ali»rateor 
otherwise do *w.,y with the crjps without bis 
codmdI until such payment. Is an iuiirument 
evidencing no agreement relating to the hvpotho- 
cution of uiovoaule properly by wav of security 
for the repayment of a future debt and as such 
Is liable to stamp duty cbargeabla on a bill of 
exchange under Art. U (b), Sch. 1, Stamp Act. 

(1* 3l Cl) 

c (C | ) nI r# o fer ° f Pr °P cr ‘y Act (“* of 1882). 
~ charge on crops-Remover's 

liability extends to crop actually removed 
and not whole crop, 

Whcro tho landlord has a ebargo for rent on the 
ciop., a person removing the crop, with notice of 
the Charge is liable for the difforeuco between the 
amount of the rent due and the quantity of the 
crops not removed, and not for the whole of the 
crop* removed. * 11*31 C 1 ) 

Maung Ggi — for Appellants. 

A*. N. Ilurjorji for Respondents. 

Judgment.— Tho appellants sued to 
recover 700 baskets of paddy or its value. 

° 75 ’ duo a * ^Qt from their tenants 
Maung Lu Gale and Me Haiu Zi. and 
obtained a decree against them against 
'vluch there was no appeal. They joined 
the present respondents as defendants, 
because they alleged that they had re- 
moved respectively 100. 500. 50 aod 50 
baskets of paddy from the tenants Und 
knowing that appellants had a charge 

; v uVi op untii th6ir of 

‘00 baskets had been paid. The Court of 
hrs- instance found on the evidence that 
the respondents had removed those <iua D 

UntsM Pa,d u W ' th notio6 lb* appel. 
>nts claim a charge upon if, an i granted 

decicos agamst them for these nuactities 

Rs n' lh . e,r va,ues R *- Ks. 62-5 

Those an ' 1 Ri ‘ 02 8 -°' res P«ctively' 

These decrees were reversed upon appeal 

;;r'ri Unta 

tS thev h a r 9P0ndeUt8haV9C0Dte3ded 
they had no notice of appellants' 

1918 L. B./5 Sc 6 


charge on the paddy, and further that 
as far a3 respondent 2 I’o Lun is con- 
cerned, the proceeds of tlio paddy he took 
have been paid to appellants 1 and 3 in 
satisfaction of a decree of theirs against 
their tenants, defendants 1 and 2 in this 
suit. As regards the first point there is 
no room for doubt that appellant 3 took 
his lease to the land and warned the 
respondents against removing thu crop 
as he had a charge thereon for rent. 

As regards tho second, it appears 
that appellants 1 and 3 got a decree 
against Lu Gala and Mi iluin Zi in 
another suit, ia which they had attached 
certain of their property before judgment 
and respondent 2 Po Lun gave a security 
bond for the due payment of the decree 
and costs iu order io obtain releue of the 
property from attachment, and ho subso- 
<iusntlv paid up the amount of the decree 
and costs. This no doubt gives him a 
right to sue Mg. Lu G vie and Ma Hniu 
y.i for the money lie paid, hut it is no 
defence to the present action. We come 
now to tin m tin points in the case. The 
District Judge held that inasmuch as 
plaintiffs admitted that after tho respon- 
lonU had removed the paddy some 100 
to 500 baskets still remained on tho land 
thore could lie no claim against rospon- 
uonts for a greater quantity of paddy 
"J® difference between tho rent due, 
700 Mskots, and tin quantity remaining 
vu.. 400 to 500 baskets, lu my opinion 
tin* view is corroct and tho respondents 
cannot in the nggrogato ho held liable 
for mere than 200 baskets of paddy, the 
dUTerence between 700 and 500 baskets. 
Apportioned between them according to 
the gross amounts they took the quanti. 
ties lor which each is liable are the 
following: 1st respondent 29 haskots- 
2nd respondent 113 baskets; 3rd respond 
dent 14 baskets; 4th respondent 14 bas- 
kets. 

The Divisional Judge however held that 
under the document sued upon plaintiffs 
could iu no case recover more than Rs. 320 
and as tho paddy remaining after respon- 
dents had remove! what they took was 
admittedly worth this sum or more, plain- 
tiffs could recover nothing from tho res- 
pondents. The document sued upon is 
! , for oine months at a rental of 

<UU baskets of paJdv for that period. 

■c >ar as it is a lease it is exempt from 
stamp duty under exemption (a), Art. 35 

Sch. 1, Stamp Act 1899, the tenants being! 
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Icuilivators. Tli- document, however, 
,S*ve the appellants the sole right over 
jthe who’.o crop uctil the rent was paid, 
an«l the tenants agreed not to alienate or 
otherwise do a. vay with the crops with- 
jont appellants' consent until the rent was 
paid. It was therefore, aD instrument- 
evidencing an agreement relating to the 
hypothecation ci moveable property by 
way oi security for the rypnyment of a 
‘future debt, and as such was liable to the 
duty chargeable on a bill oi exch.irgn 
under Art. 13 (b),Sch. 1. Stamp Act, 1899: 

see Entry No. JO in Government of 
India Finance Department Notification 
No. 3GIG, Ex. C. da tod JGth duly 1909, 
(Burma 3:amp Manual, Part 14. p. 9). 
Now the document actually hears an 
eight annas stamp and under the article 
• el erred to above this would have been 
*unicient to cover a sum of Rs. COO, and 
:-.nd under S. 20, Stamp Act. no more than 
tint sun* is claimable under it. The value 
of the -200 baskets of paddy for which the 
respondents are liable is. however, only 
ills. 2-30, and that amount is recoverable 
jur.dtr t.ho document-. I, therefore, reverse 
hho decree of (he Divisional Court and 
insltaJ grant appellants decree as follows, 
with costa in all Courts, against Sin Dun 
for 29 batkuts of paddy or Rs. 36- 4 0; 
against Po Dun for 143 ha«ke»t of paddy 
or 11 s. 176-1/-0: (gainst Y'ung Z«nng ior 
14 baskets of pad y or ,7.8.0: and 
again'! Maung Pa U for 14 baskets of 
paddy or Rs. 17. E0. The respondents 
wisl got 2 gold mohurs advocate's fee in 
tli is Court. 

K.N./r.K. Appeal allowed. 

$ A. I. R. 1918 Lower Burma 34 

RlGG, J. 

Ma Mi/a— Appellant. 

v. 

Mg. Shwe Ban — Resncndent. 

Second Appeal No. 20 of 1918, Decided 
on 28th -Tune 1918, from decision of Diet. 
Judge, Heuzadn, in Appeal No. 140 of 
1917. 

S BoddKut Law (Burire*e) — Divorce — 
No judicial separation — But order under 

S. 488, Criminal P. C. operates a* such 

Child born after maintenance order— Burden 
of proof of access is on wife-Pre.umption 
under 5. 1 12 is in applicable — Evidence Act 
(1 of 1872). S. 112-Criminal P.C.,5 of 1698). 
S. 488— Effect. 

In Baddhi?t Law there is no such thing as a 
judicial separation but an order under S 488 
Criminal I*. C.. until it is iescindtd, is for ali 
practical purposes the same thing as an order 
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for judicial separation and if. while the order h 
,n forre, a ch,ld i* born to the wife the onus is 
sh'iu d on «o ber nf proving access. The rule laid 
down io b. 112. Eviamce Act. is inapplicable to 
suco a c »«e. inasmuch as the order under S. 488, 
Criminal P. C , practically puts an end to tho 
continuance of a valid marriage. IP 35 C 1, 2J 

Ilalkar — for Appellant. 

Sm Ilia Aung— ter Respondent. 

Judgment. Mg. Shwe Ban sued his 
wife Ma Mya for divorce cn the ground 
oi adultery. Both the lower Courts found 
adultery proved. Ma Mya was’enciente 
at the tune of the .institution of the suit. 
T.,o -Judge of tho trial Court held that 
as Ma Mya was liviog separately from 
her husband at the time tho child was 
conceived, tho onus lay upon her to prove 
that the child was legitimate. The Dis- 
trict .'uofie did not deni directly with the 
question of onus of proof, but found it • 
was not proved that Mg Shwe Ban had 
had access to his w ife since their separa- 
turn and thought that the circumstances 
of the case were such na to remove 
the legal pr.-sumption of access during 
marmge. Both Courts have coocurred 
»" disbelieving almost all tbo evidence 
produced by tho parties to show on tho 
one tide that aduitory had takon place, 
BLd on tho other that Shwe Bau had had 
access to bis wife under circumstances 
that lei to a strong presumption that they 
had resun cd cohabitation. The history 
of the case previous to tho present pro- 
ceedings is brit fly as fellows. The par- 
ties were marri?d in 1912, and in Octo- 
hor a child was born. There were dis- 
agreements between then, in 1913, but 
they wore patched up and it was nob 
until January 1914 that she finally left 
him. In May 6he applied for maintenance 
for herself and child and wan successful. 
She alleged cruelty ami neglect and tho 
case was fought out with considerable 
ill feeling orders were passed by this 
Court in August 1914. Shwe Ban next 
prosecuted her for bigamy, a D d was again 
unsuccessful. In the meantime he had 
taken another wife. Mya left Henzada 
acd lived at Ingabn, which I am in- 
loimed is about 5 hours by launoh from 
Ilenzada. Her case is that she came to 
Heozada each month to get the main- 
tenance ordered and that on some of these 
visits, Shwe Ban had sexual intercourse 
wi:h her. It is argued that whether the 
evidence aboot her meeting him on these 
occasions it> believed or not, the presump- 
tion arising out of the continuance of the 
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marriage must prevail, unlesF Sbwe Ban 
can show that tha parties nad do access 
to each other at any time when the ch:lu 
could have bean begottou. S. 112, Evi- 
dence Act, is as follow?: 

" The lact that aoy porsoa w.t* boro during 
tho cooiiouanae of a valid marriage bjt w««n i •-> 
mother and any man. . . shall I* conclusive 
proof that h- is the legitimate boo of that m .in. 
unless it q*d be .ho*n tnat the psrlte* to tbd 
marriage Lad noa.-eess toe.cb Olh r a*, any Ituio 
when be could have been begotten. " 

In English Law the presumption in 
favour of legitimacy prevails even if the 
parties are living apart, unless they have 
been divorced or a judicial separation has 
taken place. In Uetktri n qton v. Betherin. 
(/ton ( J ) the facta were that tho husband 
had boon convicted of an aggravated as- 
jault on his wile who obtained an order 
from the Justices of the Chester Ward 
Division of tho County of Durham that 
sho should no longer be hound to cohabit 
hi should pay h , t 
shillings a week and that she should have 
the custody of the children. Sir James 

Unnnen, in delivering judgment on an ap. 
poal against the Older on the Juliets re- 
■ using to vary the order ou the ground of 
tho wifo s subsequent adultory 

;; There i ,,o d° u Lt tb.t from lb. lim* ib.t 

° ,der 14 '» *<!•-'* Mob .. rqu.val.oi t! , 
Judicial irpaiaiion abd ihr *„ djv 
Mannati 
“ ’ ■■ ■ 

» »Meh«l . 

c‘ 3 . 488 , Criminal 

order since 19 1 4 >r hfl • * . *"•* 

Ur 1° T* l ' U,|K '' l, “ 11,0 thins* L In 

r 

oumstancos. I tilX h 1 the c,r * 
!do continuance of a a j 
.Parties were at „mV if* "I 88, the 
*‘ving separately with gt * “? d were 

Prder of the Court TW ““S' 00 ° f aD 
— ^^___£n®onns the,, shifts 
1 ‘ ^ 7 )12 1*Dll 2=56Ljp 
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on Ma Mya to prove access arid both 
Courts have held that she has failei 
to prove it. Too appeal is dismissed with 
costs. 

K..V/K.K. Appeal dismissed. 
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Twomey. C. J. and Maun,; k,n. .f. 

U Awhiiiu-i Appellaut. 

4 m Lj 

Second Appeal No. 2 > of 19]G, Dccid- 

ed or, Id th March !!)i8. 

Buddhist Law iBurmeaeh— Eccleaia»lic*f — 
yurauon l,ow (O be determined, sutrri 

QjC‘Uouof Undo ht«t Bed.. 1, me.; I L»vv wl.icb 
corue tx lore the Civil Court mu,t b., determined 
not mere*, by Ibe tun oir«| luiuf tho Viuaya, 

' M . Ihe IMim*. , ,1 ,|,a Attagaibs and other 
c nii n,un ,|«o bs oumderad mid ibo 

provuliu. of l be J>h4»nm«:hai< -botald <i)»o ho 

«« M : ri‘ V ' ‘ ,ra " 1 "* 11 light 

or * in* tiUMiihid east in. country. 

. . , [P39C2; P8CC1] 

” utshirt — for Apj>ollaot. 

OunQ—lot Hespoodonts- 
Judgment —It is agreed in this case 
;-t the decrees of tho lower Court must 
beset aside and that thcc.se must bo 
reman ted to the D,.i-ict Court \o view 

r “ V ' ■" ;: ^noh m Civil 
Reference N j. 1 of I9lti. According to 
nat decision it is clear tint question of 
Laid,. nt iicclesiatfict, Law w.„ohcooie 
h.dore the Civ, I Court must he detor. 
:nmv - out merely by tho canonical text 
of the \.n.ya.. e.. tho Palidaw. but that 

mnMr S | aD ' J ° lhor ctm,n *ontarie0 

• u : the provi. 
eiofiS c ; f the Dharnma* hats should alto be 
taken into account as throwing a valuable 
0,1 ll ' 0 e-tablished custcm of the 

r U A r> - T n%u NCr Uunn * ruling AW 

‘\f‘TZ' “ la W. ““ " hid. the 

judgments of the lower Courts are based 

“ CD - ,re,y .°f the canon, csl texts! 
and the decs, on of the learned Addition- 
al Judicial Commissioner as to a gift |, v 
a monk of a monastery and site requires 
re. consideration in the light of Civil Re- 

r?“ "V 1910 The ol 

luiti C ° U r t8 ar08et as,< lo and the 
KUitisreuancel to the Disir.ct Court 

remlll? I” a ^ cor ianc o w »th the above 
tri«, I , U,J,le l r 1 °- 4| . Ji - Tho Die 
1 ct J . u, ’ se w,n re-detormine tho prelimi- 

Rndk , T e . an . d any ’ ° ,her fl u ®®tions of 
^ B cclcsiastical Law that arise 

*- Tbr * i £ 1 K mi 0 BK » ‘“OWS* 
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in fchis case, paying regard to the commen- 
taries aud Dhammathats as well as the 
canonical text of the Vinava. A certi- 
ficate will be granted for tho refund of 
the court- fee on the memorandum of 
appeal under S. 13. Court-fees Act. Costs 
of this appeal will follow the final result. 

K.N./h.K. Case remanded . 

A. I. R. 1918 Lower Burma 36 (1) 

Twomey, C. J. 

Ramanath Pandaram— Applicant, 
v. 

V. Karupana Tevar— Respondent. 

Criminal Revn. No. 204 of 1917, Docid- 
ed on 28th October 1917. against order of 
1st Add. Magistrate. Rangoon, D/- 6th 
July 1917. 

(a) Workman’s Breach of Contract Act 
113 of 1859), S. 1 — Workman cannot be 
compelled to make thumb-impression in 
Court for identification of impression on 
agreement. 

Cases under the Workman's Breach ol Contract 
Act ace judicial proceedings and tho workman is 
in the position of an accused. Ho cannot there* 
lore bo compelled to make a thumb-impression in 
Court, for the purpose of identifying bis thumb- 
impression on tho agreoment. [P 36 C lj 

(b) Workmen's Breach of Contract Act 
'13 of 1859), S. 1 — Person undertaking to 
supply coolies and work with them is work- 
man. 

A person who undertakes to supply coolies and 
to work along with thorn is a "workman" whe- 
ther the meaning of S. 1, Workmen’s Breach of 
Contract Act, and the fact that he is under 
similar contracts with othor people during the 
same poriod does not tako him cut of the defini- 
tion of "workman." 

Order.— The Magistrate erred io re- 
quiring the accused to make his thumb- 
impressions in Court when bis advocate 
objected. Cases under the Workmen's 
Breach of Contract Act are judicial pro- 
ceedings and the workman is in the posi- 
tion of an accused. The remarks of 
Parlett, J., in Maunq Po Nyun v. Mutu 
Kurpcn Chetty (l) apply mutatis mutan- 
dis to this case also. The finger export’9 
evidence must therefore be disregarded as 
inadmissible. But, apart from the finger 
print evidence, I think Ex. A was proved 
by the complainant'? sworn statement 
taken together with the admissions of the 
accused that he did borrow money from 
the complainant and did sign such a docu- 
ment, though he contends that it wa3 at 
an earlier date than the dale of Ex. A. The 
document, Ex. A, bears date 5th May 
1916. The accused say9 he borrowed 
R8. 750 in 1914 and that the balance 

1. (1916) 35 I C 49a. 


1918 

Which remained due out of this sum was 
paid off for him in 1915 by Subramonian 
and his clerk. Bat the receipt, Eit. 1, does 
not show what money was paid off by Sub. 
ramonian and the signature on it is denied 
by the complainant. The genuineness of tho 
receipt has not been established beyond 
doubt. Subramonian and his clerk say the 
original documents signed by the accused 
and the other persons mentioned in Ex. 

1 were not given up at the time, as the 
complainant professed to have lost them. 
The Magistrate was justified in rejecting 
this explanation, not only because it is 
primafacio improbable hut also because 
^ubramonian's cross-exmination showed 
him to be anything but an impartial wit- 
ness and the document Ex. 2 which ho 
produced showed that the accused is 
heavily indebted to him. I canont find 
that the Magistrate was wrong in deciding 
that the accused really took R*. 700 as an 
sdvance in May 1916 and that he then 
executed Ex. A. 

Nor can I accept the view that acousod 
does not fall within the oategory of work- 
man in tho Act. The terms of tho two 
contracts. Exs A and 1. indicate that ho 
was to work himself with the coolies that 
he undertook to supply. Tho fact that he 
was under two similar contracts during 
the same period is not sufficient to tako 
him out of tho category of workman. Tho 
application is dismissed. 

K.N./r.K. Application dismissed. 

A. I. R. 1918 Lower Burma 36 (2) 

Maung Kin, J. 

C. S. Appa— Accused— Appellant, 
v. 

If. P. M aricar and anothei — Com- 
plainants— Respondents. 

Criminal Appeals Nos. 88 and 89 of 
1917, Decided on 30th March 1917, from 
orders of Western Sub Divl. Magistrate, 
Rangoon. D /- 30th Januarv 1917. 

(•) Penal Codr (1860), S. 500 — Person 
mokes gifts to charities to incite public con- 
tempt are defamatory. 

To say of a person that he makes gifts to cer- 
tain funds not out of charity but from self-ad- 
vantage is defamatory if the words used incite 
public contempt and ridicule. (P 37 C 1,2) 

(b) Penal Code (1860), S. 500-Fair com- 
ment must be based on facts and not opi- 
nions expressed on invented facts. 

A fair comment must be based upon facts and 
a writer is not entitled to invent facts, and express 
bis opinions upon such invented facts. Nor can 
the conduct of a public man or of a person in 
bis public character be assailed as dishonest 
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simply because the writer fancies such conduct 
is open to suspicion. [P 40 C 2J 

(c) Penal Code (1860), S. 500 — Libel- 
Justification and denial of, is not per- 
missible. 

An accused jnttifying bis libel cannot bsth 
dony as well as justify it. (P 41 C 1] 

Ginwalla—ior Appellant. 

Lentnigne — for Respondent. 


Judgment.— Criminal Appeal Xo. 88 
of 1917. — The defamatory matter com- 
plained of is contained in a leading 
article which appeared in it? issue of 
'JOth October 1916 in the Rangoon Yar- 
th&man, a Tamil bi.weeklv newspaper 
published in Ringoon, of which the ac. 
cusod, C. S. Appa, is the Proprietor, 
l.ditor, Printer and Publisher. The arti- 
cle purports to bean essay on “ Donations." 
It is in reference to the the war gifts made, 
by Indians, Hindus, Mahomedan* and 
other races. It states that the donors have 
many objects in view but that loyalty ie 
gonorally the object. Then conies a short 
dissertation as to how gifts should he made. 
I ho writer splashes about with such a 
platitude as that relating to the right 
hand not knowing what the left does. 
I hen the writer proceeds to say: 

,r. N l ow UH tba tllta made by our people are 
“ conncx, t oa wilh ^0 ««r. lei u. con- 
r “7 * ro “»*• "“b the full coo*clou*nr,. 

t..» they are, ".do ° n, y with » consideration 
lor charity and without hoping thereby for any 
p"ie ;imI profit thereafter. It will be «<*•, that 
.1. a 10 ' lh,vc ,ourlh * With a doire for iom r 
Holf- advantage 2 . \ V# haw *l.o heard that 
- no havmg collected m nej from many people 
lor tho fovernmont inako the gift* in the .ba f e 

i.r„TI , S 0 ,h f r - ,BBln lbc "°* a name, with- 
out publMbtuft the names ol Uiom who raid too 

U m°t y K „ 'r* . W ° a lbu otlbM la 

thok h t n r a f° * ° a WlUl lh *>' Caa of 

nr t - ". * n ) C,ind name ,roM ‘be Govern- 

:£ -r ri°nr zi&t 

lion for charity mantioued ab,ve.” 

rue numbering of the paragraphs in the 
ahovo m'aci i, by me. The question „ 
V • nether itcontams any defamatory matter 
egardmg para. 1 the question may b e 

' if , U !i ,f J OU “ y of A that ho m»kes 

M ts to the War Fur, Is not out or charity 

«<>*' advantage, can your 

War'll a*" 1 t0 , 1,3 <W *»«ory ? The an. 

Island^ i 11 “ P ° a what »■ “odor, 
stand to be the opinion of the people re- 


garding a i»eraon who does such a thing.) 
1 venture to think that the people would! 
look upon him with contempt and would 
hold him up to redicule. If that is a 
right conclusion, the words aro defama- 
tory. In my opinion, therefore, para. 1 
contains defamatory words and if they 
can be takon as referring to the com- 
plainants. the accused would be liable to 
be punished. As to para. 2, we shall 
have to fotfelo first what it means. Mr. 
Ginwalla contends that it moans that some 
persons collect subscriptions and send 
the whole amount collected without giv- 
ing the individual subscribers. If he is 
right, then there is no imputation which 
might be taken exception to. Hut Mr 
Lentaigno argue* that in the words : 

make thr gift* in tbo shape of money or olbci- 
wi«e in ibrir own names without publishing 
the names of thoso who paid the money to 
them." 

the words 'make the gift” aro important 
and servo as a guide as to what tho whole 
passage means. Moreover, tho words he 
says are preceded by tho other words, 

some having collected, etc.," so that the 
passage means that some, having collect, 
el moneys from others, make gifts of 
them in their own names without din. 
closing tho fact that they have been col. 
Iccto l from others and thus making it ap. 
pear that they aro the donors. I think 
counsel for the prosecution is right. [ 
can sco nothing equivocal in tho meaning 
of the passago. 

If this view is correct there is no dis- 
pute that the passage contains defama. 
tory words for. there can he none more 
despicable than a person who collects 
money from other people and then makes 
a gift of it in his name in order to lend 
people to believe that tho money given is 
bis. Such person is guilty of a false pro* 
fence of a most contemptible character. 
Para. .3 also bears, in my opinion, a do* 
(amatory meaning. Mr. Ginwalla con. 
tends to the contrary. lie says all that 
the passage can bo takon to convev is that 
those who exhibit their photographs on 

the cinema acreen are vain people, who 

thereby make a boast of their charitable 
acts whereas gifts should be made in 
such a way that tho left does not know 
wait the right hand does. If the passage 
conveys only this, there may bo nothing 
to complain of. Hut in my judgment it 
means more. It means that these vain 
people (if that is the innuendo intended) 
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make the gifts in order to gaiu Dame and 
fame but ‘not cut of any loyalty.” The 
■emphasis is on ‘‘cot out of any loyalty.” 
I think the exhibitors are thus neld up 
to ridicule. I do not 9ay that the read- 
ers will take it that the loyalty of these 
people is doubted, but I do say this that 
the meaning is that, whereas at the pre- 
sent time it is considered right and pro- 
per to make contributions to the War 
Funds and thereby express'loyalty to the 
Government, these men (the exhibitors) 
are attempting to get naue and fame 
under the cloak of loyalty. The exhibi- 
tors aro thus brought into contempt and 
reuderod ridiculous. I think it right to 
say in passing that the writer of the 
article will not bo justified in saying that 
they are vain people, unless tbev were 
responsible for the exhibition. The next 
question to consider is, whst do all these 
passages taken together mean ? it is cod. 

bended by Mr. GiawalU that those who 
make gifts in connexion with the war for 
self. advantage referred to in para. 1 are 
not tho same a3 those who exhibit their 
Pictures on the cinema screen and who 
aro roferrod to in para, 
make gifts towards tho 
loyalty but in order 
famo. 

Nor is the secoud . 

doals with those who colioct money from 
others and send it in as theirown. in anv 
way connected with the 3rd p*ss»ge. On 
tho other hand, Mr. Lentaigne contends 
that the whole of the parograph means 
that tho exhibitors had m*de gifts to- 
wards the war for self-advantage, such as 
name and fame and not out of loyalty and 
that they for that end had given other 
poople'6 money as if it were their own. 
what Mr. Ginwalla means by this con- 
tention is that there are some who make 
gifts for self advantage, others who give 
other people's money as their own and 
again others who aro vain enough to 
boast of their gifts by showing their pic- 
tures on the cinema screen, the motive of 
these being Dot loyalty but the getting of 
name and fame. The controversy centres 
round the words: "Thisbeiog so" at the 
beginning of para. 3. Mr. Gin wall* says 
.that they refer to the immediately 

ipreoeding sentences in para. 2 and Dot 
Ito the other preceding sentence s, while, 
on tho other hand, Mr. Lentaigne contends' 
that the w ords refer to the two preceediog 
sentences in para. 2. I think there again 
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3 as these who 
war not out of 
to get name and 

passage, which 


counsel for the prosecution is right. Be- 
fore w 0 come to the words, “this being 
so. we find the writer has been directing 
his attention against those who strut in 
borrowed feathers and after saying that 
there are such people in para. 2 gives his 
own opinion of how gifts should bemado 
by askmg a question (which is the first 
of the two sentences referred to by Mr. 
Lentaigne): 

"1* H not better to give what they can instead 
of tl eir getting famo aod name from tho Gov- 
ernment with other people's property ?" 

Ho then gives his reason for the idea 
involved in the question, by saying that 
the Government does not ask people to 
give what they cannot. After that he 
goes on. this being so, etc." If the para- 
graph beginning with the words, "this 
being so," is read as referring only to tho 
precoal ng sentence, the reader will bo at 
a loss to find any logioil connection bet- 
ween the sentence and the paragraph. 
But if tho reader takes tho words as re- 
ferring to tho two preceding sentences, 
the logical connection between them and 
the paragraph becomes absolutely clear. 
Tho meaning of tho writer in that caso is 
this: 

"II it not right for people to givo other's pro- 
perty at if it wji their own for the Government 
dort not want the pecpli to give raoro than tbev 
can. jot there are some people who will do this 
*ort of thing in order to got nsrao and fauio. 
This being to, that il, what f bavj *nid as to the 
existence of such people being correct, 1 find 
rorae of them exhibiting their pictures on luo 
cinema scroen." 

I have thus shown tho connection 
between the paragraphs in the above 
oxtraot. I think an additional reason is 
afforded by the words near the end of the 
article, whioh are contained in the state- 
ment that if these gifts were made out of 
charity, they would he made without 
vain and pomp and without getting fame 
aDd name out of others' charities. This 
statement shows the cloveu foot. It 
makes it clear and beyond all doubt that 
the writer direots his attention against 
the men who exhibited their pictures on 
the screen posing themselves as men who 
had made war gifts, while the truth was 
their gifts wore of other people’s money. 

The next question is, who are the indivi- 
duals referred to? The prosecution save 
that M. P. Maricar and Syed Ibrahim 
were the persons referred to. In decid- 
ing this question all the circumstances 
of the case, the occasion of the writing, 
the relationship between the parties, the 
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people for whom the article was written 
and tbe like must he taken into considera- 
tion. As stated before, the article ap- 
peared in the issue of the Ringcou 
Varthaman dated 20th October 1916. In 
July it was announce! that His Excel- 
lency the V.ceroy of India would visit 
Burma in the following December and a 
committee was formed at Rmgoon to col- 
lect money to provide funds for welcom- 
ing His Excellency; M. P. Maricir and 
Syed Ibrahim who are Chulins were 
authorized to collect money from their 
community and lhe> did so. M. l\ Mari, 
oar had by 20ch October collected Rupees 
1.071 including Rs. 501. h>« own contri- 
bution, and he had sent to the hank that 
sum to the ere lit of the Viceroy's Rccep. 
tion Fund with a list of tho subscribers 
attached and had written to say: 


’Homo cf nv aob*eiib?rs who hav» nrorni<rd 
•' 11 1 •hsll Mod the . 

collect on an *oon -»<. I h et true then wiio an- 
other lUt for >aoie." 

Tho list ho sent to tho Bank w is not 
published in any of tho loc.l newspaper*. 
On 2Ut September 1916, M. V. M.ricar 
and \>. K. Syed Ibrahim formally h«ad>] 
over to Ilia Honour tho Lieutenant. 
Governor a motor imbalance omh. 
Major K irk wo’ | | 

gifts wore mad©, suggest- ! »o the do or- 
that they ahould have their photographs 
taken and put in as au inset to the p!i to- 
graphs of the ambulances aril that the 
whole should ho made into a I intern slide 
or the purpojo of exhibiting the pictures 
At a coming cinoma show in a. I of tho 
«•-<! Gross. Major Kirkwood sav* tint 
noma, e thesuggeation beoause bethought 
.might encourage other philanthropist* 
TJL ! V V '*u Ph°tographs were 

Horcencj Rt a ^ Cr0SH 

ho Empire on 4th October and also at 
tueldph.nstoneon 18th October, where 
t urn* was a performance in «ii fi f t v*e 
Burma War Fund. On 4th October 19 ir, 
Syed Ebrab.m sent Rs 1.151 to tho Bank 

Fund I 0 ?* k l - f Vicor °y'* Reception 
1 und toge.hor with a list of tho subscri. 

hors Syed Ehrahim si vs that thoro w* 3 

a balance of the subscriptions to the 

Viceroys Reception Fund, hut at the 

request of the subscribers he kept it with 

him for the purpose of contributing it to 

War Foods and that on the 

n bhtof IHth October in frontof the Elphin- 
8 onehospoke to Major Kirkwood about it 
Ho is corroborated in this by tho Major and 


on 20 h. tho day tho article complained 
o* ap;i9»red. bo tent Ks. 2.999 to tho 
Major for the purpos- d the Rod Cross. 
Too evidence establishes lievoo l all doubt 
this tho only pictures of Ion ;rs to the 
W tr Funis exhibited itviyof thocinomis 
iu Ring oon up to the Oo.obar wore 
thnso of Msricir an) Syed F.hrihim. 

Now the article refers at t:»-j hogiotiiti;’ 
to the gifts made “by Indians, Hindus, 
Mahomedaus and other 110 - ,” ar. 1 after 
a little homily about tho righ h m laud 
the left hand in the mi*tor of chiritm 
deeeends from tho goueral to the pirti- 
cuiar in t lie passage beginning with .ho 
words: “Now as the 'ills mi so bv our 
pa>ple." The learned M:gJ§trato held 
tint ‘our people" meant t ho 1 *» nil Chulia 
community. I do c *fc th.nk it is r i -ih t to 
go so far at that. Bat I t.iink that, as 
mo piper ; I isgj arid is 

i*. to biicai by th » Tamil speaking 
communities, the Is uis fairly be 
r-» l te resr to the Tamil speaking races 
and wo miy take tho gifts dealt with is 
tho-i mil* by the me-nbjri of the riuiil 
«it gc mimuuities. I have iol ithat e 
l»M«a.*o which are oomplaiood of ns con. 
t lining d 1 Jiitorv matters urn all cou. 
none I and nr- directed agiintt tho^o con- 
trihutori who Ini their photographs 
screened at the cinema. Maricir uni 
Svc«'. Ehrahim are memhers of a Tamil 
si-oikia* community, and as it i« curtain 
ti.-.i -io contrihutcr^’ pictures other than 
t i o-o of Marictr and Syed K iraliim had 
* ir,:r serened a* any ot i!ie ciuemas ut 
Rangoon, tho vain wad pompous persons 
ro ^ orr ' tr > >u tho iriiole *.ro M-.ric.r nod 
.S-el Ivrihiui. The moused 's defence is 
that the article is true and was written 
in goo I faith for tho public good without 
any malice whatsoever; it was not di- 
rectly or indirectly aims 1 at either Mari- 
cir orSyel Ehrahim io any wise or at 
all. It was only a warning conveyed to 
the public and to thoo who collect 
moneys and do not account for tho anno. 

Now at first sight this dolcnce cleirly 
shows a confusion of ideas but on a care- 
ful consideration it appears to ho as ex- 
plained by Mr. Ginwalla bofero me. Mr. 
Ginwalla explains his defenco as being 

based upon the following matters: (1). The 

subscription lists for tho Vicoroy's Re- 
ception Fund wore to bo returned on tho 
15th August. (2). Up to tho date of the 
article no list of snbscribers hid bean 
published in any newspaper, though it 
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was the usual practice in Rangoon to pub- 
lish lists of subscribers with the amounts 
they subscribe,!. (3). The accuse! did not 
believe that the collectors he had id bis 
mind when he wrote the article, could 
have misappropriated the suras they had 
collected; and upon these matters, he 
camo to certain opiuionsand he expressed 
them bona fide believing them to bo 
correct. The accused inferre 1 from these 
facts that the moneys which must have 
been collected by the time the article was 
written had been given without publish- 
ing the names of the subscribers in any 
newspaper. He stated what he honestly 
thought must have happened. Whether 
his opinion is correct or not is immate- 
rial. 'i'he defence is in fact a fair com- 
ment upon matters of public interest. 
Tho limits ot fair comment on matters of 
public interest may bo gathered from the 
observations of two of the learned Judgos 
who took pirt in the decision of tho caso 
of Merivale v. Carson (l). Lord Esher, 
M. R., observed: 

"Every latitude muit be given tx opinion and 
to prejudice, and then an ordinary set of men 
with ordinary- judgment mu.«t >ay whether aov 
fair man would have nude such a comment .... 
mere exaggeration or even grea* exagseration 
would not mako the com moot unfair. However 
wrong the opinion cxpre**ed may be in point of 
truth, or however prejudiced the writer, It mar 
anil be within the priscrihcJ limit. The ques- 
tion with the Jury mutt coo-idor if lbf>: would 
any fair man. bowev.r prejudiced he mav be how- 
ever exaggerated or oUtmatc bi* view*, have caid 
that which this criticism has said?” 

Bowon L. J„ observed a9 follows: 

"It must be assumed that a man is entitled to 
entc-tj.io boy opinion ho pi. a*,, however wron- 
•xtwrated . cr vie lent it rrav he. .ud it must be 
left to the jury to say whether the mode of ex- 
presnon ex .-eeds the resona’oie limits of fair criti- 

c J* m Tbe would be travelling out of 

the region of fair criticism if he im- 

putes to the author that be has written some- 
thing which in fact he has not written." 

Wo mav quote other Judges also. It 
is not because a public writer 
“fancies ihat the conduct of a public man is 
open to the suspicion of dishonc«iy, he is, ibrr. - 
fore, justified in artailiug his character as dis- 
honest : Par Ccckburn, C. J., CanntbtU v 
Spotlisicoodc (2)." 

"A comment cannot be fair which is 
built upon • facts which are not truly- 
stated." Per Kennedy, J., in Joynt v. 
Cycle Trade Publishing Co. (3). 
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A personal attack may form part of a fair 
comment upon given facts truly stated, if it be 
warranted by those facts, in other words, in 
my view, if it be a reasonable inference from 
those facts : Per Lord Atkinson in Dakhyle v. 
Lab'uichere (4). quotefi with approval by Cozens- 
Hardv, M. R . and Fletcher Mnlton. L. J., in 
Hunt v. 6/ar Ncicspaper Co. Ltd. (5)." 

"It fa fair comment) does not mean that a 
man may invent facts, and comment ou the 
tacts so invented in what would be a fair and 
bona tide manner on the supposition that the 
facts were true If the facts as a com- 

ment upon which the publication is sought to 
be excused do not exist, the foundation of tbe 
plea fails: Per Cur. in Le/ro i, v. Burnside (6) 
quoted in Frascr'a Torts. 7th Edo. p. 12SV 

I th'ink I have shown sufficiently that 
a fair comment must be based upoDi 
facts and that the writer cannot invent; 
facts and express his opinions upon such 
invented facts. Nor can the conduct of 
a public man or of a person in his public 
character be astailedas dishonest, simply 
because tbe writer fancies such conduct 
i9 open to suspicion. 

What have we in this caso ? 

The accused sa^s that the subscription 
lists ha! not been published at tho time 
of tho article although they should have 
been before 15th August, but bo believed 
that the collectors could not have mis- 
appropriated tho moneys which he 
thought must have been collected by tbe 
date of tbe article. So he thonght that 
tho moneys collected must have beeD 
sent in but from the fact that be had 
not scon any lists published in tho news- 
papers. ho came to tho conclusion that 
tho collectors must have sent in tho 
moneys .in tbeir cw u names without 
letting the public know who the sub- 
scribers were. On the slender feunda. 
tion that tho subscription lists had not 
been published up to loth August when 
it wes notiCed the moneys must bo sent 
in, he built up all his fancies and it is 
plain to me that none of these fancies 
are warranted by the facts he went on. 
IdoDOtthick that any rearocable man 
would have said what the accused said 
in tho article, simply becauso ho Cnds 
that tho subscription lists whioh wore 
due on loth August bad not been publi- 
shed by that date. Moreover, we find 
it proved that Maricar and Syed Ibrahim 
bad seot in subscription lists for part of 

4. (190?) 2KB 325o. 

5. (190s; 2KB 309. 

6. (1879J 4 L R Ir C L 556. 

*Ste 9lh Edo. y. 163— Ed. 


1. (1SSS) 20 Q B D 275. 

2. (1363) 3 B & S 769. 

3. (1904) 2 KB 292. 
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their collectiooe long before the date of 
the article. It is, therefore, highly pro- 
bable that the accused went on rumours 
circulated by irresponsible persons 
without ascertaining whether they were 
true. If he had made any attempt to 
verify the rumours by going to the Trea- 
surer of the Viceroy's Reception Fund, 
ho would have received information 
showing that the rumours were not 
wholly, if at all, true. I am unable to 
11,1,1 any evidence on the record to show 
that he had from any one at all any in- 
formation about the doings of Marioar and 
byed Ibrahim, upon which he acted. In 
my opinion ho had. from a slender founda- 
tion drawn on inference from which his 
wild fancies led him to other inference* 
wholly unjustifiable, of sordid motives 
attributed to the two generous donors. 
I' or those seasons I think tho defence 
put forward by Mr. Ginwalla fails. 

Mr. Ginwalla aihrma that his client's 
defence was not justification and that 
the learned Magistrate has grievously 
|errod in thinking that to ho the defonce. 
Inero is abundant authority for saying 
, justifying his libel 

oannot both deny as well as justify it : 
no could not he heard to »ay : "I 
charged with calling B a knave; I sav I 
novor said it, but if I did I was right." 
Notwithstanding this and notw ithstind. 

lh# accuso ' , « case as 

r« vie out by him in his examination by the 

herti'dnn! T wr *^ ten statement that 
o r °s’i n ?‘ ' , ! reot ! y """ either M„i c .r 
.. ,bra, »"nm any wiso or at all 

the cross examination was directed to 
iowMcV'eV" U reipon *' 0 * ,l ®°^ 8 ^ wav 
«ith a ,i°v ? he th0UBht DecM ’»fy 

his oliont tUT’° " a 'or 

te^he 8 »ible°*for 


was not intended to aim atMaricar. what 
was the object of bringing forward such 
witnesses? Again whore w as tho necessity 
for, or the relevancy of, tho cross-ex- 
amination to show that tho complainants 
were not men deserving of public esteem? 
hacts upon which such a cross examine- 
tion was based must have been supplied 
by the accused. Agaiu, what was the 
reason for calling for the records of the 
case in which Maricar figured in other 
Courts? Was it to annoy and harass him 
or was it to shame him before the can- 
aille who thronged the precincts of the 
Magistrate's Court, whenever the case 
came up for hearing, as remarked by the 
Magistrate? I will say nothing about, 
the form of the apology, for it is only 
fair to say in regard to it that it must he 
held to be the work of his legal advisers. 

I think the accused's conduot in regard 
to his defence aggravates his original 
offence. As regards Syed Ebrahim the 
fact that tho sum of Rs. 2.999 was sent 
alter tho article appearod was made much 
of and when a witners gave evidence 
about tho subscription list Ebrahim sent 
in on tho 4l h Ootober, a question was 
asked as to whether the list horo anv 
date as much as to say that if it bore no 
date, there was no guarantee that it was 
sent in before 20th October, tho date of 
the article. This question was put in 
spite of tho fact that tho receipt was 
granted for tho amount of tho list before 
tho date, 4th Cctoher. I am satisfied 
that Syed Ebrahim did not send the 
balance, namely, Rs. 2.999 to Major Kir- 
kwood for the benefit of the Red Cross, 
becauso the charge made in the article 
being truo, ho wfrhod to pot out of it. 
He had intonded, as requested by some 
of the subscribers, to send it to some 
Mar Fund aod on 18th October, two days 
before the article, he had consulted Major 
Kirkwood as to the best way of dispos- 
ing of it. I shall now deal with the 
article which appeared in tho same paper 
on 23rd September, about a month before 
the article herein complained of. On that 
article tho writer praised the complain- 
ant9 to the skies for making the gifts of 
motor ambulances. The learned Magic- 
trate rightly desciibes the expressions 
U3ed at being amusingly fulsome. Now 
any reasonable person would naturally 
ask the question, what is the reason of 
the Editor for changing his views abcut 
the complainants and attacking them 
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what had happened between the Editor 
an ! his victims during the interval? 
iho learned Magistrate thinks that the 
accused i3 open to the gravest suspicions 
as .0 his motives. Wbat does Maricar 
say? He says that the accused had, dur- 
ing the said interval, been trying to get 
money from him hut did not succeed, hence 
the attack. To meet this accused says: 

" Ob. ho is sa; ing all this to give colour to bis 

SZX'rr- 1 f w “ Doi 01 R^gcon on one 
OI too dates he says I taw him”. 

The accused produced a witness to show 
that he was away. I think the witness 
need not be taken 8etiou9 noticed. There 

is on the record a loiter '(Ex. I) w.itteo 
by accused to Maricar. It reads like that 
ol a man who by means of it makes an 
appointment with the addressee in order 
to knock something out of him. There 
appears to me a studied attempt about it 
to hide the roil object of tba writer. Until 
some satisfactory explanation is forth- 
coming as to the change cf attitude on 
too part of the accused towards the 
complainants, and ihtvo is none, I must 
hold under the circumstances that the 
accused was actuated by unworthy moti- 
ves in writing the article complained of. 
An Editor found guilty of such unworthy 
motives ought not to be trotted with 
leniency, especially when he show? on his 
being brought to account a savage and 
cruel desire to bring more shamo on the 
heads of his viotims. For theso reasons 
I decliooto interfere with tho conviction. 
The sentence piesod by the learned Magis. 
tralo was six months simple imprison- 
ment and a fine of Rs. 500. Considering 
that in respect of the same article the 
accused was al«o awarded in tho case 
brought hy SyedEbrahim a similar punish- 
ment of which the imprisonment must 
take effect alter tho expiration of the 

term of imprisonment in thi9 case, f am 

of opinion that the sentence of imprison-' 
ment is excessive. I shall, thereforo, 
reduce the sentence of imprisonment to 
three months simple imprisonment and 
let the fine stand with all the directions 
made by the Magistrate in regard thereto. 
The appeal is dismissed with the varia- 
tion in the sentocce of imprisonment as 
stated above. I should not have passed 
a sentence oi imprisonment, if it was 
not for the sordid motives with which 
the article was written. 

In Criminal Appeal No. 89 of 1917. 

Tuis appjil was hair! along with 
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Criminal Appeal No. S3 of 1 917. For 
the reasons stated in my judgment in 
the latter appeal I find that the article 
complained of was defamatory of Syed 
Ebrahim and that the accused was rightly 
convicted of defamation. I reduce the 
sentence to three months’ simple im- 
prisonment and let the fine stand with 
all the directions of the Magistrate 
thereto. 

K.N./R.K. Sentences reduced. 
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Ormond, Offg. C. J. and Parlbtt, J. 

Abdul Bari Chowdrij — Appellant, 
v. 

M. Joakin— Respondent. 

First Appeal No. G3 of 1915, Decided 
on 8th March 1917. 

Contribution - Joint liability - Surety i. 
not liable to contribute. 

Where tbo Chairman of a C>mptny under an 
axre-inent very beneficial to bimrelf financed 
me Csmpmr with money borrowed from a third 
r*r«on and at the request of the latter mine of 
•he Directors executed a pro- note as sureties, 
whereby, along with ibe Chairman, they roado 
tbeimcives jointly lUblv Itr the pajment of the 
loan: 

Hfll: that the sureties were not liable to con- 
tribute to tbo sum realised by the creditor from 
the principal. [p 43 c 2] 

A ..V. Cowasjee & Balkar — tor Applts. 
X. M. Burjorjce and Banurji— for 
Respondent. 

Judgment— The plaintiff is the Re- 
ceiver of the Estate of Ashan Ali who 
died in December 1908. Ashan Ali was 
the promoter and Chairman of the Bengal 
Steam Navigation Company. The defen- 
dants were three of the Directors of the 
Company. On 1st July 1903 Ashan Ali 
and the 3 defendants executed Ex. N, a 
pro- note for Rs. 75,000 in favour of a 
Chetty. The Chetty obtained a decree 
for the balance due on that pro-note, 
which was Rs. 50,000 (Rs. 40,000 principal 
and Rs. 10 000 interest), against Ashan Ali 
and ether 3 defendants. He realised from 
the estate of Ashan Ali Rs. 32,0^0-10 3 and 
the plaintiff now sues the 3 defendants for 
\ ths of that sum by way of contribution. 
His ctse is that tbopro-note waaexecuted 
on behalf of the Company which has no 
assets. The defendants’ case is that they 
executed Ex. N as sureties for Ashan Ali. 
The plaintiff obtained a decree on the 
Original Side of this Court, and the de- 
fendants now appeal. 

Ashan Ali wa9 a banker aod finaoced 
the Company under an agreement with 
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Company, whioh was very bereticial to 
himself. On 3rd April 1906 he borrow, 
ed from the Chetty under a pre-note 
Ex. 1 R9. 10,000 and on 12th April 1906 
he borrowed from the Chetty upon a 
pro- note Ex. 2 Rs. 70.000; and that 
Rs. 80.000 was U3ed for the purposes of 
the Company. On 1st January 1207 
Ashan Ali by bis pro-note Ex. 3 in favour 
of the Chetty renewed toe two pro- not os 
Ex. I and 2. In the Company's looks 
there aro entries of 7lh January 1107 
which would show thit the Company re- 
ceived on that date Rs. 80.000 from the 
Chettv and that the Company hud paid 
Hs. 80,000 to Ashan Ali. On 4th March 
1907 a Director wrote lo Ashan Ali on 
hehalf of the Company asking him to pay 
this Rs. 80.000 debt owing by the Com- 
pany to the Chetty as he had sufficient 
funds of the Company in his hands to do 
ao, and on 18th May 1007 the request 
was i ©pea ted. On 2Ut April 1008 the 
Company paid oil Rs. 6 000 of this debt 
to the Chetty. On 1st Inly 1908 Ex. N 
was execute 1 because the Chetty required 
payment from Ashan Ali; aod in tho 
Company'll hooks ontries in an nccouut 
with the Chotty on that date would show 
that the amaunt borrowel on tlio pro- 
note i 0 1st January 1907 was paid in full 
an I that Rs. 75,000 was borrowed by the 
Company on a pro note from the Chettv. 
A ter the death of Ash in Ali between 
-Jr 1 March ! 903 and 7th July 1909 the 
Company paul to the Chetty Rg. 35.000 
on aeoouat of principal owing under 


It ih clear that before Ex. N. Asha 
Ah was alone personally liable to th 
Chotty for tho money borrowed by bin 
A no 0hett y was nevor a cro litor of th 
<mi i pan y and ho novor agreed to acoop 
the Company as his debtor. The eotrie 
. , e ^ 0Q *P»ny , 8 books are to thatexten 
mislead log. The defendants. ro dcubi 

hn'T ° f ,. t l he 1 0ntrie9 >n tho Comp m y* 
books of ah January 1907. but there i 
nothing to show that they did not realiz 
the actual position, viz, that the Con, 
P*ny was not in f*ct liable to tho Cheti 
’ th ® Company had agreed will 
nan All to pay, on bis behalf to th 
o ty direct, tho amount owning on hi 
Pro note. It would ho doubtful, after th. 
ME* l0 “ er L e ,lh March and 18tl 

nli^. °nu' h3ther A * hanAl >- if he ha 
pam the Chetty, could have claimed to b< 

opaid by the Company. But assuminj 


that ho could havo done so, tho fact that 
the Company had promised Ai-han Ali to 
pay this debt of Iris to the Chetty, and 
the feet I • lefemlants with Ashan 
Ali jointly execute i Ex. N in favour of 
the Chotty, would not show, in the 
absence of an express agreement to that 
elTect, that tho defend .ots undertook to 
share with Ashan Ali his ultimate loss in 
the event of his f aying his debt to the 
Chetty and not being able to recover it 
from tbe Company. When tho defendant 
execute! Ex. X they j romi ed the Chettv 
to pay Ashan Ali's debt. The Company's 
debt to Ashan Ali was a separate and 
distinct matter; and there is nothing to 
show that tho defendants, by agreement! 
with Ashan Ali si {nod Ex. N as if H 
we,e tho renewal of a debt duo by the 
Company to tho Chatty when Ex. N was 




• * 


• oil 
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whereas the Company was in n mori 
condition. 

Ihe defend «nt«, although they wore 
sorne of tbe Directors of the Con i 
hid a poison , I liability for tho debt for 
the io newel of which tbe pro-note was 
executed. There was little ri„k in stand- 
lD * ‘ ,,ro V Ashen Ali. bat analmo.t 

,,a ,,hl ; °“ ol tbe < n psoy. The 

renewal of tbe old debt was it tbe in. 

ttance °* 1,1 to wb m A ihsn Ali 

was alone liablo. I'rima facie tho defen. 
dauts would merely be sureties to the 
Chettv far Ash u, Ali s debt; and theon- 
tr,e ®. ,n i,,,J Company's books are uot 
•ulficieot to show that the defendants 
execute this pro no: o on behalf of tho 
Compiny The entries in the Company's 
hooks of 1st July 1908 Jo uot carry the 
case any further for the plaintiff, ft is 
clear that the Company's method of book- 
keeping was that when a pro- note was 
renewed it was entered as if the old debt 
was paid on and a fresh sum borrowed, 
lho effect of those entries would merely 
bo tins: that tho Company, having under- 
taken to pay the debt ou behalf of Ashan 
Ail to the Chotty direct under the old 
pro note, undertook to do the simo under 
the renewed pro note. Aod the payment 
of Rs. 35.000 by tho Company to the 
Cbetty in 1909 would bo iu pursuance of 
that agreement. We allow the appeal and 
dismiss the plaintiff’s claim with costs 
in both Courts. 

K.N./h.K. Appeal allotted. 
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Twomey, C. J. and Maung Kin, J. 

Hunk of Bengal, Akyab— l\i\oliO— Ap- 
pellant. 

v. 

.Iwuy Tho Ilia and others— Defendants 
— Respondents. 

First Appeal No. Ill of 1917, Decided 
on 6th May 1918. against decree of Dist. 
Judse, Akyab. in C. S. No. 276 of 1916. 

Transfer of Property Act (4 of 1882). 

, Bnd 79 — Failure of 1st mortgagee to re- 
tam title deedt doei not give priority to sub- 
sequent mortgagee— Registration is notice. 

A sobu'queiu mortgagee wbo ba« wilfullv ab- 
stilned from tbe obviuu* ciur*e of searching In 
the registration office cannot obtain priority over 
an earlier registered mortgagee raerelv oil the 
ground that the latter did not call' for tbe 
title-deeds and retain them in hiscjntrol. 

[Pl6C2j 

Giles— lor Appellant. 

-N . M. Cowasjee and Lambert— for Res- 
pondents. 

Judgment -In July 1910 the Jefend. 
ant respondent Mg Tha Baw deposited the 
title-deeds of certain agricultural lands 
with the Bank of Bengal, Akyab, a9 secu- 
rity for advances made to him by the 
Bank from time to time. His indebted, 
ness to the Bank fluctuated from month 
to month. On 29th April 1914. ho cleared 
his account with the Bank by two pay. 
rooms of lit. 5,000 oach hut he allow©! 
his title-deeds to romain in the possession 
of the Bank and on 23rd Mav 1911, he 
took a fresh advnncoof Its. 10.000. prom 
that time onward his indebtedness to the 
Bank continued up to the dato of the suit, 
the amount lluctuating between Its. 10 000 
and Its. 62,500. Tho Bank admittedly 
dunos the whole period of their dealings 
with Mg. Tha Baw up to May 19lf» made 
do enquiries as to the freedom of iho pro- 
portv from encumbrances either at the 
Akvab Registration Ollice or at the Sub. 
Registration Ollice of tho suh.district in 
which tho lands were situatod. It there- 
fore ontirelv escaped the notice of the 
Bank that on 21st May 1914. i. e.. during 
the period when ho was temi*orarilv free 
from debt to tho Bank, Mg. Tha Btw exe- 
cuted jointly with his wife a mortgage of 
certain of his lands to Rai Gyaw Thu sod 
Co . a firm of money lenders at Akyab. and 
that this mortgage was duly registered at 
the Sub- Registration Ollice at Myohoung 
where Tha Btw lives. This registered 
mortgage included some of t he lands of 
which the title-deeds wore with rhe Bank. 
The principal money secured by this re- 
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gistered mortgage was Rs. 30,000 but of 
this amount only Rs. 4,000 or Rs. 5,000 
consisted of new money, the remainder 
representing sums due on a previous mort- 
gage of 1911 to Rai Gyaw Thu A Co and 
on certain promissory notes. When tak- 
ing this mortgage the company did not call 
for the title deods of the lands but were 
satisfied with the production of some tax 
receipts and with the mortgagor’s assur- 
ance that the property mortgaged by him 
was .'ree from encumbrances, as in truth 
it was. 

Tue Bink sued Tba Baw in this suit, 
276 of 1916. for Rs. 20.557 due on two 
promissory notea ; and in the four con 
nected suits Nos. 277.278. 279 and 281 
they sued him for various sum9 duo on 
other promissory notes; and in each of 
these five esses the bank pravel for a 
mortgage docreo against the property of 
which they hold tho title deeds. Rai 
Gyaw Thu A Co. as 9uhsequont mortgagees 
were joined as co-dofondants in all those 
suits. Mortgage decrees havo been granted 
in favour of the bank but tho District 
Court has ordered in each case that as 
regards tho property mortgaged to the 
hank on 21st May 1914 the mortgage of 
the bank shall rank after tho registered 
mortgage. Tho bank appeals on thoques- 
tion of priority. The District Court aftor 
referring to the authorities has held on 
tho one hand that the registration of tho 
company's mortgage was not tantamount 
to notice to tho Bank of the Company’s 
mortgage, but tho Court decided on the 
other liacd that tho companv 1ml failed 
to do all that a reasonable and prudent 
man would have done in omitting to call 
for the title-deeds. But tho Court also 
decide 1 that tho hank had been wanting 
in prudence in abstaining from, ouquiry as 
to encumbrances before starting tho fresh 
S9'ie* rf advances to Tha Baw. i. e„ on 
23rd May 1914. Aod the learned Judge’s 
conclusion is that: 

"•** n-itber of the two croditirs c»n be said to 
have dr.neall tbvr a r<M«ou«btc and prudent min 
w«ulu have done to t ecu re bis p-s‘lion tbmes 
lie .-»* they fall and as reg«rds the items ol 
land* in disupti- between tbe bjuk and tho com- 
pany tnr company bas priority.” 

Tiie letrned counsel for tho appellant 
supfiorts the District Court s decision 
that registration is rot tantamount to 
notice, but argues that the latter part of 
the judgment is in the naturo of nen 
sequitur for it imi utes Ida mo to the bank 
for omitting to do what the earlier part 
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of the judgment shows to he unnecessary. 
We are asked to hold also that Rai Gyaw 
Thu and Co. were guilty of gross neglect 
within the meaning of S. 78, T. P. Act, in 
not demanding and looking after the title- 
deeds, as their omission to do so left the 
mortgagor in a position to hoi 1 himself 
out as unencumbered owner of tne pro- 
perty. Mr. Cowasjco for the respondent 
Company contends that S. 7^, T. P. Act. 
does not apply and that the Court should he 
guided only by the provisions of Sa. 79 aud 
«0. S. 80 prevents the hank from acquir- 
ing priority in respeit of advances except 
iu tho case provide! for in S. 79. and that 
tho section is clearly inapplicable because 
no maximum was expressed to he secure 1 
by Tha Baw’s mortgage hv deposit of tho 
titio deeds with the hank. But S. SO 
does not override S. 78. S. 80 merely 
prevents tho haok from getting priority 
by tacking its subsequent advances o any 
prior advance. It docs net prevent tho 
bank from getting priority for its sub- 
se'iuont advances by showing that it was 
induced to make such subsequent advan- 
oos through tho fraud, misrepresentation 
or «ro3H nogleot of tho prior rogiitorod 
mortgagee. No question of fraud or mis. 
roproHoncation has boon raised in this case. 
Tho question to bo decided is whether in 
the circumstances described above tho 
Court should impute gross no/.lect to Rai 
<»yaw Thu A Co. and whether such nog- 
loot on their part was a pro<innto cause 
of tho bank's action in advancing rnonov 
to Tha Baw from 23rd May 1914, on- 
wards 

In Ragland in former times a mortgagee 
who loft the titio deeds with the mort- 
gagor was liable to forfeit his priority 
ovon if there was no imputation of nogli. 

gence. But this is not the present state 

of the Uw In .V or them Counties of 
JsHuland Fire Insurance Co. v. Whip,, 
U. a much less rigorous rulo is laid 
down. According to that case the Court 
will not postpone the prior legal osta»e 
to the subsequent equitable estate on tho 
ground of any mere carelessness or want 
ol prudence on the part of the local 
owner. Fry. L. J., remarked that the 
omission to use ordinary care in enquir. 
>ng after or keeping title deeds may be 

anrt m some oasos has been, hold to bo 

Hulhcieut evidence that the owner of the 
ega estate has assisted in or connived at 

, l nao \ Wh,ch ha * ,ed t0 i,IQ creation of 

1- (1881) 2G Oh I) 482=53 L J Ch G29. 


a subsequent equitable estate without 
notice of the prior legal estate. But it 
appears that the English Law now im- 
poses no duty to bo careful as between an 
earlier and a later mortgagee and that 
the priority of the former can he dis- 
placed only where he has assisted in or 
connived a; the fraud committed on the 
l itter. It is obvious that in a country 
where compulsory registration of assur- 
ances is universal, the jossession of title 
deeds is of less importance as a badge of 
title than in England where registration 

enforce! only ic certain limited areas. 
U would ho unreasonable, therefore, to 
construe S. 78. T. V. Act, as involving u 
more stringent rulo than Mint now en. 
forced :n England. Moreover, what may 
in England amount to gross neglect sufii- 
cient to render the lirst mortgagee res. 
ponsible for the fraud committed on the 
second mortgagee, should not necessarily 
l»o regarded in the same light where tho 
tirst mortgage is registered under a ays. 
tem of cornpultory public registration. 
.Mortgages are fro |U»ntly olfccte<l in this 
country without production of title deeds, 
tho mortgagees depending on the words 
of their mortgagors as to freedom from 
previous encurr.hrtncos and trusting to 
registration of tiioir mortgages to protect 
them as regards future oocurnbrancos. 

Tho bank in this case acted as if there 
was no Registration Act in force in this 
country mid as if tho mere possession of 
the titio deeds conferred an impregnable 
title on tho hank Tho hank continued 
to advance largo sums of money month 

after month to Tha Baw without ever at- 
tempting to ascertain w bother an y oncum. 
hnneo on tho property was registered. 

Un tho question whether registration of 

a mortgage is notice thereof to tho whole 
world the Indian High Courts are not 
unanimous. The Bombay High Court has 
held that registration is notice: see Hal. 
maLundas v. Mott (‘2). The Allahabad 
High Court in Churaman v. Ralh (:j) 
held that where a deed cf sale had been 
registered, a subsequent mortgagee who 
tailed to search tho register was guilty of 
gross negligence in not so doing and could 
not bo treatol as a bona fide mortgagee 
without notice. The Madras High Court 
until recently held that registration was 
not notice: vide Damodara v. Soma. 

2. (1801) 1> Com 444. 

3. (1887)9 All 591. 
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Build mg (7». (.») an/J Madras Building 
Co. v. JiOwia inhon (6), bnUha latorjadg. 
mens in Rangasun.i v. .4n naraalai (7) 
shows a marked change of o« inion on the 
subject- Is was held in that ca?e that the 
failure of a prior inert gagee to obtain the 
title deeds horn nis mortgagor dil net 
in the circumstances of the ca9e amount 
to gro«s nogligcrce within the meaning of 
S. 78, T. l\ Act, and that in considering 
what amounts to grrss negligence on the 
part of the prior mortgsg-e one of tho 
circumstance* to ho taken into account in 
this country is that a universal system of 
registration is established by law. The 
decision o' Jenkins, J., in the Calcutta 
case of Manindra Chandra Xnndu v. 
Troyluckho Nath Burnt (8) contains an 
expression of opinion showing that the 
learned Judge was in favour of the Bom. 
hay practice, by which registration is re- 
garded nr. notice, lie said : 

"The exi»t< nee of grwa n.-rligenco mint be de- 
termined '.cording to the tircum<l.ioc'« cf each 
case, ami ono of luo cucuinstme** to he liken 
into evtifidwtioii ho-e U th*- feet that in this 
count y a tiulv. r*a! of resMrat'.-n exists. 

Hefch-tritiou i« rrr* crtti-d fc\ Slatut*. Mini b*. who 
rrgt<te*> bi" deed I'ro nplljr. rvspt therovtrd ol 
Ms c.ue and dWg' uct in tbe sccu-ity ar.d pci- 
orit« hr thor-h* gains." 

lie also cited tho remarks of Lord 
Caivrii in Agra Bank Lid v. Burry ( 9 ) 
beginning with the word* 

"lli« it ever bf«o dcc'd-d wirb regard to -i Re- 
rUtrutiob Act such a« that prevailing in Ireland 
that negligence in not "‘king for ibe ti I e deed* 
or not tskirg up tbo title dctdaebtll poitpoue. .. 
security?" 

Jonltins. J.. said that though tho cir. 
cumstances of that case differed from 
those with which he had to deal, the 
Lord Chancellor wasenunciating agoneral 
principle which furnished a useful guide 
on the point which called for his decision. 
It was a case in which, as in tho present 
ca=e. the subsequent mortgagee had neg. 
lected to search for prior encumbrances in 
tho Registration Ollico. This case ha* 
not been followed by the Calcutta High 
Court ire tho l iter ciso of Xanda Lai Roy 
v. Abdul Aziz ( 10), in which thatCou'tre 
alliriiicd the rule « hich hod hitherto been 
followed in tho Calcutta High Court that 
registration is not per se notice It is 

4. 12 'f*d 4TJ. 

6. f 1*92) 15 M.d 2G8.' 

G. (18)0) 18 Mjd 383. 

7. (190-) 31 M*d 7. 

8. (ISOS) 2 C W N 750. 

9. (1874 J 7 H L 131. 

10. (1916) 43 Cal 1052=34 I C 115. 
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clear, however, that there is now- a pre- 
ponderance of authority in the Indian 
High Courts in favour of the view that a 
subsequent mortgagee who has wilfully 
abstained from the obvious course cl 
searching in the Registration Office can- 
not obtain priority to an earlier registered 
mi rigs gee merely on the ground that the 
latter did not call for tho title deeds and 
retain them in his control. The appeal 
is, therefor/', dismissed with costs. Tho 
decision in Civil First Appeal No. 1 J 1 of 
1917 Governs also Civil First Appeals 
Nos. 112. 113. 114 an j 110. These four 
appeal* are. therefore, also dismissed with 
costs. 

X N.. K.K. Appeal dismissed. 
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Robinson, J. 

J. G. Buchanan — Plaint ill. 

v. 

-S. C. Mall— Defendant. 

Civil Regular No 190 of 1916, Decided 
on 2<rd Match 1917. 

* Contract — C. I F —Contract of sal* of 
good will* Gorman Firm before war— Deli- 
very of bill of lading and insurance note 
af'or outbreak of war — Trading prohibited 
— Ship seized — Contract is renarred void 
and dissolve— Documents arc n tt valid arid 
effective and buyer ia not bound to pay— 
Contract Act (9 of 1872) S (5. 

Sjrr.et.n o before lh* outbreak of war A entered 
Into a cntit>act with ft, at Rangoon Under .ho 
contract A was fi) to buy certain goods in 
Germany ; (ii) to obtain a contract of a.'frrt'kbt- 
Kirntto Rangoon: (Hi) to tab* out-, pollen of 
iosorsnoe; arid fiv) to ship th? goods in July 
19H. ft. on bis part agreed to buy th>se goads 
from .1 for a price which was fixed c. i. f. Kin- 
tt<-oo. .1 performed his part of the contract 
aod on 12. b August 1914 caused to be presented 
to ft for see* ptarce a bill of sxc* ange covering 
tho price. etc., of tho gaods and payable 90 days 
after sight. Aloof with tbo bill cf exchange 
were tendered Ibc bill of liiiing, invoice and 
inruranee ojte. ft refused to accept tbo bill of 
exchange as well a« tbe documents cf title, 
inasmuch as tbe war having broken out on 4tb 
Augu-t tbo ship containing tbo goods was seized 
l.v the Belgian C.ovcrDmiol ami trndo with 
Germany was prohibited by tbo Royal Procla- 
mation. dafcd 5th August 1P14: 

Hrl that tbe Royal Proclamation rendered 
tho contract iboctifs SDd illegal and so void: 
t2l that the eGect of the outbreak of tbe war 
was that tho contract of affreightment was 
dissolved; (•*) that A was bound io tender and 
ft wasortitlcd to ret valid and ertecti to docu- 
ment* by which Ii could recover v. bat miphl bo 
lawfullv recovered under such documents, but 
*« .! did not and could not tendrr such docu- 
ments in respect cf the contract cf Hflrcight- 
meot ft was entitled to refuse to pav against 
them. IP 43 C 1] 
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Clifton— for Plaintiff. 

Miht> i — for Defendant. 

Judgment.— Plaintiff and defendant 
entered into a contract where! y plain. tin 
bought 18 tCDS of German tcol or faggot 
steel. The price was 6xed per fen c. i. i. 
Rangoon , shipment to be in July 1914. 
Plaintiff obtained a contract rf affreight- 
ment by the S3. “Schildturn," whereby 
the goods were to be shipped ard carried 
from lire man to Rangoon and the grods 
were so shipped. Plaintiff aho arrarred 
a contract of insurance. In acct idanee 
with fhe contract plaintiff drew n hill of 
exchange on defendant payable 90 days 
nfti-r sight with interest added. On 12th 
August 1914 plaintiff causid the bill of 
exchange lo be duly presented to the 
defendant for ncceptarco through the 

Mercantile U»nk of India, Limited niu ] 
wiih It were tendt red the bill of I 
invoice end it »ni c e re fe. I • 
rrf, ‘-'- 1 to aecei I tho hill of exch.n, 

and plmulifT now *ues him for the prieo 

ct tho goods, etc. War having I rolen 
out on 4th August 191 I, the f*S. **? c hild. 
* urn ' w *« '"'••"i by the l If iei I • . • 
" ,e "t Antwerp. Defendant i !e,J,> tho 
Hoyai Proclamation on dth Am mt 191 I 
urgee that ae the hill of | if, , g 
a rmao lull to plaintiffs order tho 
con tract hag htcine void. It j, rot 
den.ed that the bill of lading is a German 
bill of lad 1 1 g. The contract of a In eight. 
'• onfc was w it h .. Or rn an li. . j , 
till urg..» that ho hae (lone all that bo 

had 1 lo ' lo uo< l° r tho coRtraci, that the 

out brook ol War would only , licet nn 
executory contract ntd that the g„ C( }« 
thougl, in a Gorman ship, worn to he 

nnrt II ° * fulitct uL rt British 

t ort lie sa\ a that the r.sk thus became 

uued e ::t^ n#k acd 

i ' hM ? l ’ ici ' h ° '"»• •• » Preliminary 
issue. 1 have been referred to certain 
recent author, lies. Duncan, Fox A Co y 
VW 7 ./< A Bank* ( 1 ). The decision 
wan all, nr ed cr, appeal, Duncan, Fox A 

n ' Iht rCmP/l A Ii0nke (2) The ^ds 

>n this case were to be delivered in 
Germany and further performance of the 
would have involved a trading 
n Seeds dost, ned for the German e„,p,re 
•• v olahon of the Royal Proclamation 

not beir 8t , J14 r- Thi « ““tboritv need 
1 ha ,efer,e “ further. The next fa . e 

1. ll'.Mi, | K b .lb5=M LjKH 7 jo 

2- (11*16) 8KB 365=34 L J K B 3206. 
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is that of Am ho! 
B>ythc, Green i Jon 
involved two coni 
beans foie sh 


nj.| e<i 

to Naples ard Rot 
to be net cash in Lc 
the goods at port oi 
change for bills of ladir 
insurance, but ret. ! 


" Kat/cro A Co. v. 
•lian & Co. (:s). This 

"<l;i f< r ti e tale of 
C liiriCH* ports 

Payment w as 

n on :n rival of 
cba;t<* in ex- 
j ol ICC s of 


rom 

Mill 


.1 


■K 


t 


i leliigt 
c i tl< 
to t he 
• n o;.o 


tl reo 
J GO 
1 on 

:'C Of 

u t 1 10 


cns. 

.rn;' 


months from date of bill* 
beaus v ere t>h;jpc»l in 
Gtriran vessel# which on 
the war entered ports 
cast. At tho ex id, at ic 
months the sellers iindoic 
tho *hipjing dccuinenta, 

German bill of lidim; and 
folic v ,f insurance, in tho other both 
I i'l of lading sod ll,o policy of in. 
vt.rarce were German. The buyers re. 
fused tho tender and were hold entitled 
to do sc. This decision was appealed, 
but the dec sion w is a.Oirmod, Arnold 
Kail.ro X Co. v. Blythe Qreen.Jounlian 
A Co. (I/. 

Tbia derision was followed bv Mr 
‘ m » n •> . i" V rshall & Co. v. Naain ’ 
clnul I'hHlchon.ty,) Lutly in C ama 
ACo v . J, . A. hh oh (C) of this Court 
, • 1 " 0 A., ta ■ 

, ,! , ' " • 1 to dil* mate of 

r,, y 1 1 ! 1 ' flj cord my 

• h m he 

found in t ho t • *« a r. to above and 

I? tho fU, 'ngf : : i«» -n them. Bv 

th« contract entered into rbinliff under. 
C ok lo buy tlm s.'cods, to enter info a 
contract t affreight me U t to Rangoon 

.Inc , wi.ll^ evidenced by a hillof lSS 

?, U , ,i 0 , TL 1 ' er " olic V insu. 

I') 0 dpiM.-Uni "'"lerlcck to pay 
« Bellied by bo contr.ot ag»i n ,» th ' 09e 
oocumoni, I,„n tin. h«„ boon done 
bo pU.ntll# as Boilers will drop out, but 
the> must supply defendant with a bill 
of lading and a ,>olicy which are still 
fuhs, Pl ing and can i;e enforced. Now 
he.e the contract of allreigbtment was 
mane with a German subject with refer- 
ence to a German ship and the ellect of 
the outbreak of tho war was that the 
contract of allreightment w as dissolved. 
? 10 r 7 u,t «»8 that the shipper was no 
longer bound to continue the vo\age and 
there was no forco le:t in the hill of 

J jjyjl 2 * » #9=84 L J K B lo^3. 

4. (,9;6) hi L J K 15 CC5. 

6. ( *9>7) 37 I Ci:41. 

G. ( 1910 ) 33 1 C 96 . 
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lading by which defendant could compel 
him to do so or to recompense him. It 
i9 uot sufficient to say that the policy 
of insurance wa9 with an English sub- 
ject, for defendants are entitled to have 
the contract carried out by plaintiff 
before they pay, and that plaintiff could 
not do. 

The Royal Proclamation of 5th August 
1914 forbids the obtaining from the 
German empire or from any person resi- 
dent therein any goods, wares or mer- 
chandise: it also forbids the trading in 
any goods, wares or merchandise coming 
from the said empire or from any person 
resident, carrying on business or being 
therein. If the contract had remained 
good, the offoct would only have been 
that to pursuo it defendant might have 
had to enter into contractual relations 
[with a German subject or subjects. The 
proclamation, by forbidding trading in 
goods coming from the German empiro as 
jthese did, rendered the contract abortive 
; ind illegal and so void. Plaintiff was 
[bound to tender and defendant was entitled 
Ito get documents that were valid and 
effective, documents by which he could 
rocover what might he lawfully recovered 
under such documents. Plaintiff did not 
and could not tender such document in 
respect of the contract of affreightment 
and this being so. defendants are entitled 
to refuse to pay against them. The suit, 
therefore, tails and is dismissed with 

C09tS. 

K.N./R.K. Suit dismissed. 
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Maung Kin, J. ' 

A. S. Shaik Dawood— Applicant, 
v. 

A. Mahomed Ebrahim — Respondent. 

Criminal Revn. No. 133-B of 1917. 
Decided on 8th August 1917, from order 
of Dist. Magistrate, Rangoon, D/- 21st 
May 1917. 

(a) Criminal P. C. (1898), S. 250-Accu- 
sation found to be false— Case comes within 

S. 250. 

There is do reason why a case in which the 
accusation is found to ke false should b<* con- 
sidered as being outside the scope of S. 250, 
Criminal P. C : 5 Bom. L. B. 126. Foil. 

[P50C 11 

(b) Criminal Trial— Duty of complainant — 
Facts showing innocence of accused known 
by complainant during trial— Complainant 
must verify and if true must inform Court. 

Where during the course of a trial facts come 
to the notice of the complainant which if trne 
would prove the innocence of the accused, it 


is bis duty to investigate these facts, and if 
he finds them to be true to inform the Magistrate 
accordingly. [p 49 c 2 J 

Order. — The applicant has under 
S. 250, Criminal P. C., been ordered to 
pay Rs. 50 compensation to the respon- 
dent for bringing a frivolous and vexa- 
tious accusation against the latter. This 
application is made for a revision of that 
order. The grounds are as follows: 
(l) that in view of the fact that before 
issuing process the learned Magistrate 
examined three witnesses of the prosecu- 
tion and fully informed himself of the 
nature of the charge and inspected the 
account book through which your peti- 
tioner hoped to establish his case and 
then issued process against him, it was 
not consistent to afterwards olassify the 
complaint as frivolous and vexatious" 
and to award compensation, (2) for that 
the logical effect of the Magistrate's find- 
ings that there is a possibility of the 
respondent's innocence and h9nce his 
discharge, is inconsistent with the com- 
plaint being either frivolous or vexa- 
tious, (3) for that the words "frivolous 
and vexatious" have definite moanings 
an«* the learned Magistrate overlooked 
them, (4) for that however desirable it 
may be to economise the timo of tho 
Courts of Justice and because timo was 
wasted in this case in tho learned Magis- 
trate’s opinion, your petitioner submits 
that it was not a reason for awarding 
compensation, (5) that the learned Magis- 
trate not having finished writing his 
order when your petitioner's advocate 
appeared, ho should have given him an 
opportunity of being heard against mak- 
ing the order. 

The charges against tho respondent 
were: (l) that on 21st August 1916 he 
bought Rs. 65-4-0 worth of certain drugs 
from Galliara fc Co. of Rangoon on 
behalf of his master, tho applicant, and 
failed to enter them in the hooks of the 
shop or account for the same to tho 
applicant, and that the goods never 
arrived at the applicant’s shop, (2) that 
on 2lst October 1916 the respondent 
bought on behalf of the applicant two 
hags of coirenda from M. C. Bham for 
Rs. 24-9 9 and also a bag of betel nuts 
from Hajee Kader Fakir Rowther, both 
of Rangoon, but the Slid goeds were not 
entered in the applicant’s books nor 
were tb6y brought to his shop. All that 
the applicant proved was that the res- 



the prosecution to cal! him and they had 
amplooppcrtunity of calling him. Though 
the applicant believed his case to 
ho true at first he should subsequently 
have made proper inquiries from his 
coolies and the durwan of Cialliara. and 
if he found that his belief ha I baeo proved 
to he untrue, it would ha his business 
frankly to tell tho Court that he had 
made a mist ike. Suppose hj paid no 
attention to tho information given hy 


that 
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pondent did buy the aforesaid goods from 
the aforesaid persons and that such goods 
are not shown in his books, further that 
it was part of the respondent's duty to 
•enter them, or have them entered in the 
bocks and that at the end of every day 
accounts were looked into when tho res- 
pondent would he present according to 
the practice in vogue in the shop. The 
applicant’s point was that an inference 
should be drawn from these facts that 
the goods though bought in his name 
had been misappropriated by the res. 
pondent. The learned Diftrict Magis- 
trate held that the hooks did not appear 
to bo properly and regularly kept and 
the circurustancos of the caso are net 
such that the hooks are infallible proof 
ol the goods not having been brought to 
tn° shop. Flo also held that tho fact 
that according to the practice of tho 
«hop the respondent would ho present at 
tho end of tho day. when tho accounts 
wore gone over again, was not in any 
v.ay against tho respondent and that 
thoro is no proof that he would notice 
the omission in the accounts regarding 
tho goods. I think tho learned Magi*, 
truto ,s right in holding those views. 

Tho result ol theso viows is that it is 
impossible to got a conviction against the 
respondent on tho evidence afforded by 
tho applicant a hooks. 

Of courso thesn viows do not neco;- 
■nrily bad one to tho conclusion that tho 

loU h 7,°S t : “ ! ‘ lin!t th0 ""liondcnt i, 

„ 11 th ® r ® “■»> nothin)! more in the 

case bfouiiht against tho .ospondont it 

taken , ’*1 '"o lh * 1 aclion could "at ho 
taken under R. 2oO, Criminal P. 0.. but 

'haftha r« Dd 11,0 Ma " i9lrol ° ■», noticed, 
a » a da. P Tl Dl / liv ° of G *»«™ * Co 
“o Vooit ^r' 1 dur " a " 18 ‘nk® 

-writes ;, h v, p ***•«*'«»»> 

coolie, took awVVh, l l.T 11 ;" 

torVcd 9 S’”tV h 0m ni3 8ll0P - Tho 
n-k„d .hatr e t :id h ,: 9 ca p :rz ntl r'a„: <! - 
"dte!« that G ‘t'',e" A '| C ° ,nl lihl ™ 

natural oours. „ h ,00 ’ 3 , " onl ' ! in the 


... .w. •a. »«|V/U S 

Galliara's durwp. and Bham’s man. 
would argue recklessness on his pirt, 
no; caring to see whether the in for cm*, ion 
cou' 1 he true. That would argue malice 
on his part against the respondent. 

Suppose ho did inquiro info the truth, 
or falsity of this information and it 
turood out to he true, the fact that he' 
did not bring that to tho notion of the' 

00 irt would show unwjrrantablc malice 
oa his put. If tho information turned 1 
gu*, to he untrue ho could havo brought 
chat forward in evidence and tnerobyj 
strengthens I his case very muoli indeed.' 

1 think his omission tocall either of those 
two men must he taken logo hard against 
him. Thus the conclusion that tho prose- 
cution was frivolous and vexatious be- 
come*, ustifio 1 . I do not think thoro is 
anything in tho first ground mentioned 
above, because M»o materials which wore 
placed beforo the Magistrate bsfore pro. 
co*3 wis issued wore such as to justify 
the usuo of process hut not necessarily 
a conviction. I think that in saying that 
the time of the Court was wasted in the 
trial of such casos as this, the learned 
Magistrate only meant to point out the 

results of such folly on the part of com- 
plainants, hut it is not put forward as 

S r o',0°V° r th ? T>°n° n h6 t00k UQder 
S. -oO. Criminal P. C. As regards the 

hfth ground. I do not think the case has 

boon prejudiced at all by his Advocate 

not naving been heard. 

The learned Magistrate classes the case 

as false . and I was reforred to tho case 

of l.m V tror v. A*h* (l). which rules that 

tac provisionsofS.250 under consideration 

applv only in the case where the charge 
is frivolous or vexatious hut not whero 
the charge is fal«s 0 . A similar ruling was 
come to in Parsl llajra v. liandhi Dha. 
uul. 12), but both these cases were dis- 
sented from in Qmnrmr v. Tini dska (3), 

1. UJOif 4 u,. n . L. d. Gl5 
2- (1991)2$ Oil. 251. 

3. (19 Jl) 5 !!)n. L. It. 123, 
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where the Full Bench ruling of the Cal- 
cutta . 1 I igh Court in Beni Aladhab Kurvti 
v. humad Kutxrr Biswas (4) w os fol- 
lower. lu the hitter c?.so it was held 
psr curiam, Prinsep, C. J., dissenting, 
'that there is no reason xv by a ease in 
which tho accusation is false should ho 
considered being outside the scope of 
the section. For ihe above reason* I am 
oi opinion that tho order of the Court 
helow ;s justified. au d this application 
is dismissed. 

. K.N./R.K. * npli/Uilion ihsmixre 1 . 

4. (1903) 30 Cal. 12SIFU). 
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Twomj.y. C. J. and Ormond, J. 

Arntcan Cc. Liu. — Defendants — Appel- 
lants. 

v. 

II. llamadanee k Co— Plaintiffs— Res- 
pondents. 

Fir.^t Appeal No. 1.07 of 1017. Decided 
on 14 th Pehruirv 1018. 

Df-rri-- Construction— Contract of talrof 
duli»ered from roiro iprcifird 
mills— Condition lo nbsoiie defrnoanU in 
case «f accident to mill-Condition was for 
benefit of defendant and ho was not bound 
to Goto other miH in case of accident to his 
mill from which rice was supplied and ac- 
ceptcd-Defendant was not liabie for non- 
delivery. 

Dsfctdaut contracted to «ell a certain quan- 
tity of rico to the plaintiff, and the contract gave 
tho seller tho right cf delivering the milling of 
seven specified firms. One of tho clauses of tho 
contract abiolved the defendant from liability in 
case o( accidents to machinery etc. It appeared 
that the plaintiff agreed to accept the milling of 


tho delivery 


the defendant'* mill, but before 
was completed the mill was burnt down. Plain- 
tiff sued tho defendant for damages for non-deli- 
vary of tho balance: 

Held: (l) that the clause giving tbo option to 
tho defendant to deliver the milling of any of the 
specified firms was inserted for the teuefit of the 
defendant and that tho latter could cot be com- 
pelled to doliver from all tbo mills; 

(2) that the clau«e relating to accidents to 
machinery referred lo the mill from which deli- 
very was to be liken or was being taken and that 
that mill having beeu burnt down, the defendant 
was absolved from giving or completing d« livery 
of so much of the rice as remained undelivered 
under the contract. (p 51 c 1] 

Lentaiync — for Appellants. 
jV. M. Cowasji—ior Respondents. 
Judgment.— Tho defendants in Ran- 
goon agreed to sell to the plaintiff 10.000 
bags of rice, delivery to be taken “ex hop- 
per in April 191G at'Moulmein” date at 
sellers' option. The contract was in 
writing, upon one of the defendants’ Ran- 
goon printed forms of ' rice sale notes.” 
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The plaintiff took delivery of 6,442 bags 

lr0m lh £ *•*«*■*»' mil1 a t Moulmein 
up to 26th April, when the mill was 
burnt down and tho deliveries under the 
contract ceased. The plaintiff sued for 
damages for breach cf contract in not 
delivering the balance. Tho defendants 
re.y upon Cl. 16 of thecoutrcct: . . . "Ac- 
cidents to machinery, strikes or sickness 
of mill hands cr coolies alv.nj s excepted." 
U. lb gives tho sellers the right of doli- 
%tf y D,ia€r the contract tho milling of 
seven si»eci6ed firms, some o; which have 
no miH at Moulmein, aud tho defendants* 
n.i!. le net included. No evidence was 
. <n at iho bearing and there is nothing 
id the contract ro show that the dt-fon- 
i.'inu had a mill or were entitled to five 

delivery of their own milling. Rut tho 
plaintiff in his plaint says that *’in forms 
ol too said contract the defendants deli- 
vered to tho plaintiff 6,44 2 bags," and tho 
icamed Judge on the original side l as as- 
sumed that the contract .vos for the defen- 
dants milling. Ilo gave the plaintiff a 

decree cn tho ground that Cl. IS applied 
cot only to the defendant s’ mill, but to 

the other mills mentioned therein as well; 
and that tho defendants were hound to 
deliver from theso other mills if they 
could not doliver from their own mill. 
Cl. 16 is in tho interest of the sollor and 
absolves him from giving dolivery, if pro- 
vonted from doing so by a broakdown iu 
the mill Mr. Lentaigoe for thodefendant- 
appellant ccntends'that Cl. 16 rofers to 
the defendants’ mill. Mr. Cowasji for 
the plaintiff -respondent contends that 
Cl. 16 would not operate to absolve tho 
seller from giving delivery, until all tho 

mills mentioned in tho contract had broken 

down which in effect meaDS that Cl. 16 
applies only to the last surviving mill. 

If the contract had stated that tho de- 
fendants were selling their own milling 
the defendants would not have been under 
any obligation to deliver their own mill- 
ing- They could have selected any one 
or more of the mills mentioned in Cl. 18; 
and having communicated to the buyer 
their election to deliver tho w hole or a 
portion of the rice from one of those 
mills, the contract would have to bo read 
as if the buyer bad expressly agreed to 
buy that quantity of rice of that milling; 
and the buyer could not require the seller 
to give him any othor milling. If A 
agrees to by rice from B of X milling "ex 
hopper” and gives B the right of deliver. 
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ing, under the contract, Y milling, and if 
B elects to give Y milling. A cannot com- 
pel B to give delivery of Y milling. And 
the fact that delivery of Y milling has, 
after Bs eloction ha9 been communicated 
to A, beceruo impossible, dees not alter tho 
case. Under the contract, the seller is 
eutitled to say that ha will give deliver'- 
•from one mil! only. The learned Judge 
!wa? in error in construing Cl. 18, which 
'is clearly inserted for the I.er.eCt oi ‘bo 
jaeller, as if it impose! an obligation upon 
:the seller to deliver, in certa n circuin- 
I’stancos, from all tho mills. Cl. ldcleariv 
refers to tho mill from which delivery i’s 
to bo feken or is being taken; ai d mevne 
that if that m«ll breaks down, tho roller 
is absolved from giving or completing 
lolivorv of so much rice as the brver 
would havo ha I to take from tint mill if 
it had not brrkon down. The chu.-c ah. 
solves tho seller from •nticinVun'? and 
providing arii»i*t a breakdown i- eh* mill 
from which delivery is to be given. In 
Lho present ca«e the plaintiff acceptor! 
a nulling notion on the defon-’ants 1 mill. 
It must bo tak**n, thoreforc. that the par- 
ties bail MN«d that thodef-mdanS should 
1)6 at liberty to give delivery undor the 
contract from their own mill and tho 
milling notice has been taken tohavobcon 
in respect of tho whole ijii-otitv of rice, 
td. 10, therefore, applies to o breakdown 
of machinery in thedofendantV mill which 
actually occurred, and the defendant# are 
absolved from any further delivery. The 
appeal is allowed and the plaintiff's claim 
)B dismissed with costs in both Courts 

K.N./h.k. ^ Appeal allowed. 
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Maung Kin, J. 

■ Vailn 0 Appellant. 

*» na »"* «»o!W-n,spon. 

Second Appeal No. 102 of 19IG .Wiio-i 
on 15th March 1917. OI J ^«led 

sligssss 

iliPfsss 

sought to L cxdudfd th^r p;trt °‘ lhe F««u 

* u <* m constitute* tentinn ^ conduct 

de«tr.>v t; lc natural tie Lu-een kL° Q P'* *° 
ceased. 'xiAeca him ?nd the de- 

[I* 52 C 1] 


Uti Dun — for Appellant. 

Pa Han — for Respondents. 

Judgment. — Tho respondents are bro- 
ther and sister and the appellant is their 
brother. They had another sister, Ma 
Thi, who is dead. Tho msuon-icr*' •• .to 
nlder and the anpotl tot younger than .Ma 
Thi. On her ah, he rtsnoiid l 

the appellant for n-eir ro i .?c*i . o shn-.ea 
in also properly : > i, v ■ . r. fho - . ■ \. 
lant set up hi. dauchtor, M i g w M a, -is 


•* * 


an adopted <*vj;;ht *r cf ft 
Ma Saw Mya was a ',<'<< | as 
dant. Tho parties than 
tho following issuer— (l) Whether ‘!a 


t P’.r ty rlc'. u. 

»•* to iri v »’i 
'1 


( * 


Saw Mya wnsan vl.?pted dur-'Mcr 
Thi or no' ; { >) To whit <\v>Z is o..c> of 
th> ra tios entit ed? The nntCBf w.-.s 
concentrated on tho first lYmc, i.ufc in ;hu 

ovi-le,,c<. it sp;>piirs that the sppell-.nt 
an .1 Ma Ini, v.ci-o not on epcikiog tormo 
erso- .e considerable tin o ovir.g to a 
Uw.oaso f.bc> htUKHv.-oen them. I; dsn 
ani-eir. .liar Ma Thi, who had bee,, ailing 
or lour or five years past, apparently not 

u7«n-" V ° r " ,tno **** MV that she was 
ill oil and on, look ill ntriously one day and 

T ' ,9tri ’ 1 Court held 
f *1 M* Saw M>» not adopted :ud 
*’ '!« ' »P"ella,it had iroglectel !o 
’' !t ,hl during l'«r illnoes, he ,v ES 
not entitle I to inherit. lint it protce lad 
»o»»> th»t »!>|*|(»„t > , dani*htor and a 
n [ «"« ol tho respondents ao 
‘‘‘ stoJ I"' 1 11,0 funeral obsequies were 
|«. or.„e„ „ u t „f Thi’, money n„d it 

f!.,. h ,i"",'T, a ' 0 '' t,y ’ Cc " 1,or ' H'«w latter 
W.' i a|,| ’ clUnt «nd tho respen. 
doo-9 Should share tho eat do ol Ma Thi 

T ' 0 ,. l0 "? r ''I'pelb.to Court held 
S l T ’" 1 * clni '» wasextinfiuish- 
ed S ; V a . ,taD ' 1 on th0 -'““as- 

, e , rla6t ,lln0s9 bu ‘ allowed 
the decree of tho trial Court to stand, as 

hetd th« D \i* n a ha ‘ " 0t aih’calod. It also 

by Ma Thi Mya *“ not a, >OI'ted 

D .n a f* w M >‘ haa net appealed. The ap. 
pell..nt nov.- ur”es that he being tho 

nendf • £? th °u of MlT ’' and the res. 
pendents being her elder brother end sister 

. XC U eS ,hem and t,,2t t,!0 lo.vcr 

whole 8 JT Wron * in not Rivi,1 « him the 
vnofc cf tho property. It has been ur*,d 

fceforo me by tho learned Counsel for the 

respondents that tho appellant was not 

^ *> peaking terms with tho deceased for 
tome considerable time before her death 
o^ing to a law-suit between thorn, »hat 
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lie -lid not attend on the deceased 
iaiinu ho; illness and that he did not 
contribute towards the expenses of the 
funeral and that these facts clearly show 
-hat the fraternal relationship between 
-hem had beon intentionally and deliber- 
ately severed by the appellant. We are 
not in a position to kuow who was in 
tault with regard to the litigation, to 
whom was solely due the fact that the 
sistsr and brother were not or. speaking 
terms. lithe sister was in fmlt and to 
uor was solely duo the estrangement bet. 
weeu them, the appellant cannot be blam. 
id. It must he remembered that Ma Thi 
had not the right to exclude her brother 
by any conduct on l\or part towards him. 
ft must ho shown that the appellant was 
guilty of conduct which in law is suftj. 
oient to exclude him. In other words, he 
must ho provod to have forfeited his 
ordinary right by his own misconduct. 

If Ma Thi was to blame for the estran- 
gement we cmnot expect the appollant to 
no at hor bodside during her illness, espe- 
cially as sho took ill suddenly and diel. 
ft is not denied that ho wont totho house 
after her death. As regards tho funeral 
exponses, it seoms no one contributed 
towards them und they wore paid, as has 
boon rightly held by the trial Court, out 
of Ma Thi’s property. I am unable to 
hold that mere non-attondenoo on a de- 
ceased during his or her illoess oxoludes 
those who would ordinarily inherit from 
him or hor. Tho law requires that on the 
part of tho person sought to be excludod 
there was conduct such as oonstitutos an 
intentiou on his part to destroy the 
natural tie between him and the doceas- 
ed: See tho oasos of Maung Chit Kywe v. 
Mating Pyo (l) and Mating Sein v. 
Mating Kywe (2). For the reasons given 
*bove I am unable to hold that the ap- 
pellant could be excluded at all. The re- 
sult is that ho is entitled to tho whole of 
tho estate. A9 the younger brother of the 
deceased he excludes the respondents, her 
ilder brother and sister. The appeal is 
illowed with coste. 

K N./R K. Appeal allowed. 

• l) (IP92-89), U B R I'M. 

1‘2) 0907-09) 4 L B R 291. 
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Ormond and Pratt, JJ. 

D. Badri Dass— Defendant — Appel- 
lant. 

v. 

Chetty Firm of 0. A. M. K. and an. 
other. — Respondents. 

First Appeal No. 156 of 1916. Decided 
on 19th March 1918, against the decree 
of Di«t. Judge. Toungoo, in Civil Regular 
No. 14 of 1915. 

<*) Registration Act (16 of 1908), S. 17- 
Memorandum of securities handed over to 
equ. table mortgagee need not be registered. 

A document merely rocitiug wbatsccuritio* are 
han 'ed over to an equitable mortgagee Is a memo- 
randum and not a mortgages and does no| require 
rtg.st ration [P 52 C 2) 

*I e,, “ ene y Town Insolvency Act (3 of 
1909). S. 17— Suit by secured creditor— No 
permission is necessary. 

A * ecu red creditor of an insolvent can bring a 
suit to realise his securities without tho leave of 
the Court uuder S. 17. (I* 52 C 2) 

Ttilimoria for Appellant. 

Connell — for Respondents. 

Judgment.— Tho plaiDtilT Chetty Finn 

O. A. M. K. of Rangoon suoi Ba-Jri Dass 
of Toungoo and tho Official Assiguee as 
representing the firm mark S. V. A. R. 
on an equitablosub-mortgagoof 24th Sep- 
tember 1911. The plaintiff obtainod a 
decreo in the District Court and Badri 
Dass now appeals. 

Tho District Judge has carefully con- 
sidered all the facts. Tho dofonco raised 
one or two legal points which we will 
now deal with: First, the equitablo sub- 
mortgage was by tho deposit of a mort- 
gage-deed mado by Badri Dass in favour 
of the S. V. A. R. Firm and the deposit 
was made by tho mortgagee with the 
plaintiff in Rangoon. It was accompanied 
by a document Ex. B and tho qnostion is 
whether that document is merely a memo- 
randum or whether it should be construed 
as a mortgage. That document moroly 
recites what securities were handed over 
at that time to tho plaintiff. We are, 
satisfied that it is a memorandum and 
not a mortgage and, therefore, it does not 
require registration; secondly, it is con- 
tended that the suit is not maintainable 
because no leave has been obtainod undor 
S. 17. Presidency Insolvency Act. The 
oaso of B. N. Lang v. Hcplullabhai Is- 
mail jee (1) is an authority to show that a> 
secured creditor can briDg a suit torealisej 
his securities without the leave of the 
Officii A --aignAo The of Badri I 
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Dass on the fact9 is that he had paid up 
the balance due on this mortgage to S. V. 
A. R. and that he bad not received notice 
of the equitable sub-mortgage. Rs. 10,000 
was due on the mortgage by Badri Dass 
when this equitable sub-mortgage was 
made, i. e., on 24th September 1914- He 
alleges that on 4th April 1915 he paid to 
Oodayappa, the agent of the S. Y. A. R. 
Firm in Rangoon, Rs. 4,500 in cash and 
handed him over a promissory note on 
which Rs, 5,500 was due which had been 
executed by S. V. A. R. in favour of I.al- 
chan! Rupmull, who in turn had sold the 
note to Badri Dass’ uncle Hardyal and 
liability undor *it was taken over by 
Badri Dass. Beyond the entries in the 
book of Badri Dass and Hardyal there- is 
no documentary evidence to support this 
settlement or payment to S. V. A. R. On 
previous occasions whon Badri Dass had 
made pay moots in respect of this mort- 
gage such payments wore ondorsed on the 
mortgage. On this occasion l.e took no 
receipt and ho did not got back the mort- 

gage- bond. 

Min explanation of that is that when 
the mortgage was mode in favour of 
N. V. A. R. the title-deeds of tho pro- 
perty wero also handed to that firm 
and when this settlement was made 
in Rangoon the title deeds were handed 
back but the mortgage deed was in Toun- 
g°°: that Oodayappa gavo him (Badri 
Dass) a letter to \ollas:uni, the agent of 
tho S. V. A. R. Firm in Toungoo, direct- 
ing him to hand over tho uiortgage-decd 
to Badri Dass. Badri Dass says ho went 
to loungooand showed the letter to Yulia- 
"atm that \ellasami said he would civ© 
him the mortgage deed and Badri D iss 
thoroupon handed him tho letter and 

VeMaHa.n, subsequently said he had lost 
the mortgage-deed. Badri Dass. there- 
fore, par odw.th the letter without re- 

aod s'V \° S° r A A '* 0 , ' e * ] - Ve,la «™ 

and b. \ A. R.. deny the whole of this 
story and ,t is almost impossible to be- 
lievo that Badri Dass would have parted 

with tnat letter without receiving the 
mortgage-deed. No written demand was 
rrm.le for tho mortgage deed until 10th 
. n,oro a month later. The 

Pbirt'il a"e e -, that he s „ve notice to 
liadn Dass a day or two alter 24th Sep- 
ember and that Badri Du, paid three 

hroulr 1 ' DtereSt to “>• plaintiff 
thioush one Per.anan, the scent at Toun- 

goo of the firm of C. R. V. V. C. T. The 


plaintiff had no branch at TouDgco aud 
Perianan most have been known to Badri 
Dass as having no business connexion 
with the S. Y. A. R. Firm, Badri Daso 
alleges that he mado these payments to 
YelUsami. I’erianan alleges that they 
were made direct to him hv Badri Hast* 
on behalf of the plaintiff. 

Perianan has entered two of these pay- 
ments in a temporary lean account hook 
atd two letters aro put in Lxs. J and K, 
written by Perianan to the plainiill ex- 
plaining what arrangement a Perianan hat. 
made with Badri Dass ior the repayment 
of this mortgage. The District Judge 
has disbelieved the case set up by Bad r' 
Dass and has believed tho plaintiff’s cast 
as to notice having heon given to Badr. 
Dass. We agree with tho view tho Pi*, 
trict Judge has taken of the case. The 
appeal is dismissed and the plaintiff w ill 
have his costs against tho appellant o: 
this appeal. 

K>N> ,: -K. Appeal di missed. 
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Young, J. 

J\ >*. Mamsa Bros.— Plaintiffs, 
v. 

.1. K. Sallai/jh: and another— Defen- 
dants. 

Civil Regular No. 144 of 1917, Decided 
on 3rd duly 1918. 

UJ Evidence Act (1872). S. 115-Ac» er 
cord mutt not be nmbiguout— Act when 
ambiguous explained. 

*un at ao cmopptl cannot bo created by an 
aznbiiiooua document. to tco it cannoi bo created 
by an ainbiauou* act. [1* 67 O I I 

A more derail of title-deed* with a Itanker o 
* t-hojtv is ainbiguoun and may bo either fo: 
cu.Udv or by way of mort S age. and lb.* ambi- 
guity n uot eliiDiualed by ehowii.R that the 
depositor l« aUo a debtor ot tbo depomco. 

(b) Contract Act (1872), S. 172-Promi^ 

•ory note. 

A promissory note may be tbo subject of n 
pi;<Jgc. 

/Jasand Gniwala— for Plaintiffs. 

Connell, Campaynac aod A. B. Bancrji 
—for Defendants. 

Judgment.— Messrs. E. Y. Mamsa 

Bros., the plaintiffs in this suit, claim 
that on or about 2nd January 1917 they 
mnt the now insolvent Chetty firm oi 
T. A. R. A. R. M. the sum of Rs. 25,000 
and assert that to secure the debt Kade- 
rasen, the agent of the firm, deposited 
with them by way of pledge and equit- 
able sub-mortgage (a) two pro-notes elated 
30th August 1915, undor which defer,- 
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danfc i A. E. Sallayjee promised to pav 
tho Cootty firm Ks. 9,000 and Rs. 20.000; 
and which they allege the Chetty firm 
endorsed in blank, (b) tho title deeds of 
House No. 81, 29th Street, which thov 
allege that Kaderasen had stated had 
been deposited with his firm to secure 
the repayment of the Rs. 29,000. The 

house iu question at the time of the lean 
was vested in Sallayjee as executor of 
| ,!s >at»er, and he was originally sued in 
both capacities and the other heirs were 
also joined. At tho hcariug however the 
claims agaiust the other heirs and against 
him ns oxecutor were waived and he wa 3 
sued in his porsonal capacity only, for a 
declaration that plaintiff was entitled to 
the rights of a sub. mortgagee in respect 
of .ns share in the houso in question. Tho 
Ofhoial Assignee was also sued as repre- 
senting the iusolvent estate of T. A. R. 
A. R. M. At first this officer coutondod 
t.i «t tho suit as against him roust be dis- 
missed, on tho ground that tho leave of 
the Insolvency Court had uot been oh- 
tamed, but abandoned the pica having 
regard to Cl. 2, S. 17, Presidency Towns 
Insolvency Act. 

Originally also tbo plaintiff had claim- 
ou that he wag entitled only to tho rights 
of an equitable sub. mortgagee in respect 
of tho houso or rather defendant l'g 
Jharo in it, but at the hearing ho prayed 
loivo to amend by claiming a pledgee's 
rights in respect also of tho two pro- 
notes, a request which was consented to 
by the defondants, provided it was 
understood tint tho suit was not con- 
verted into (a) a suit on the pro-notes, 

(b) a suit for a declaration with regard 
to tho house, hut remained only a suit 
for a mortgage decree with however an 
added olaim as regards the pledged pro- 
notes. The 1st question therefore to fce 
considered is whether the plaintiffs lent 
tha Chetty firm the sum of Rs. 25 000 as 
alleged. (Issue No. 2, Pt. No. l). Kade- 
rason, to whom they say that thev lent 
it, has absconded and cannot be found: 
but they produce (a) tho pro-notes which 
thoy allege that he gave them, (h) their 
Pocks, and (c) show corresponding entries 
in the insolvent's books. Mr. Connell, 
who appeared for Sallayjee, objeoted that 
those last were unproved and were in 

any event not evidence against him. At 

this stage it is inconvenient and unneces- 
sary to discuss this objection, as the 
plaintiffs’ evidence without them is suffi- 
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cier.t. It consists of plaintiff’s own books 
which are in order and the statement of 
ballayajees own witness, Lutchman 
Chetty, who admits that the pro-note 
wss executed by Kaderasen, and as ho is 
his brother, he should know. This first 
point must therefore fce found in plain- 
ti.is favour. (Issue No. 2, Pt. No. l). 
a he next question (Issue No. 2, Pt. No 2) 
is whether Kaderasen deposited, (a) 
ballayice s two pro-notes, Exs. C and D, 
U! tho title-deeds. with intent to secure 
tho repawnent of this debt of Rs. 25,000. 

I will take tho two pro-notes first.’ In 
support we have, (a) tho plaintiffs* oath, 
(b) fheir possession of the title-deeds and 
and pro-notes (c) an entry iu Kaderaseu’s 
alleged books. 

Plaintiff’s own books do not support ■ bis 
story that there was a deposit at the actual 
date of loan;. their cash book entry under 
the beading "details" says simply "Paid 
on a pro-note made.” and says nothing of 
any deposit by way cf security. 

Tiio principal of the firm oxplains tho 
omission by stating that ho is ahardwaro 
moi chant aud bed not lent money in this 
fashion before and did not think it neces- 
sary to enter tho additional dotails. The 
insolvent’s books. Exs. J-l and K-l, how. 
ovor, set cut tbo wholo transaction in 
full detailing the deposit both of the pro- 
nctos and tho title-deeds but they are 
alleged to bo unsatisfactory. It appears 
that when tho T. A. R. A. R. M. firm 
began to get shaky, some of his creditors 
went and seized some or all his books and 
on 14th March 1917, Kaderasen with one 
Mahomed Ismail Arifl made over for safo 
custody certain books, whether restored 
or never taken does not appear, to 
Mr. Bilimoria. Barrister. at law, oue of 
the partners of Messrs. B. Cowasji & Co. 

Ho in due course when Kaderasen was 
adjudicated handed them over to the 
Official Assignee and it is in one of these 
books that these entries are found given 
up by Kaderasen to Mr. Bilimoria, kept 
by the latter in a locked drawer till made 
over to tho Official Assignee, and writ- 
ten in part by Kaderasen himself as ad- 
mitted by his brother Lachman. The 
suggestion apparently is that Kaderasen 
was preferring the plaintiff. Another ob- 
jection taken to the books is in relation 

to the Rs. 29,000 owed by Sallavjee to 
the Cbetty, no entry of which is to bo 
found at any rate on the date on which 
it would be expected to appear. It is 
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admitted that there had been a running 
account between him and the Chetty 
lirm that this was closed and a sum cl 
Rs. 29,000 found to be due from ballav. 
jee for which he gave the 2 pro-notes. 
Exa. C and D. 

At this time Lachman was agent and 
ho swears that when he gave ever charge 
in October 1915 Kaderasen took ever the 
debt. Curiously enough, however, it is 
not entered ia the new agent's hooks at 
a °y rate under the date cf 20th August 
1915. which is tko dato on which the 
2 pro notes were taken. The only books 
produced, however, r.re dav hooks and a 
b-ok called tno bs lance bock, fl-.e ledgers 
seem to be missing: possibly it was the 
ledgers tnat were taken by the angry 
ere liters. Anj'now they .are net hero to 
eu|>|>lv a duo to the cash books, ana it is 
r Bible that she entry rela lug to tho 
i pro- not oh was made on some other 
datu; this ought not, I prcjumo. to have 
occurred but tho notes v ere taken at .a 
Whou one agem was making over to 
another and there may hive been some 
confusion and if tho ledgers were found, 
or tka oisii books koarchcd moro fullv 
tl.o entries might ho found cn a different 
de'e. Another point alleged agaiost 
K.iiloraioa s books is that Sallavjec pro. 
•hues n pro. ante Jix. 10 for Rs. 12.U00, 
dated 1st February 1917. which purports 
to h„ signed by Rader. sen and which he 
shears was signed by hi.., and which 
Ucknmn identities us being in l„s hand. 
v/!-ich also is net eutored in the books 
produced, and on theso grounds Mr. 
Com, el urges that tho books and Ex. J-l 
and K.l aronct to be relied on. But 
dopposo tlioy are not to bo reltodou. does 

rllv ° •,? d l ifrerenco? W « dealing 
only with what Kaderasen did. and 
I must, bold that the entries in J.l and 

tu ,1 surrendered by Kaderasen him- 
self and containing entries in his own 
hand constitute admissions that at ro-ne 
period or another he deposited with 
Mamsa both the promotes and the title- 

<10*19. 

Theso admissions corroborate and are 
corroborated by the fact that the docu. 
merits themselves are in the possession 
ol the plaintiff. 

H may bo that Kaderasen deposited 
them after tho loan, but that makes nodif. 
lerenco, provided that he deposited them 
to s >cu re the debt, and for this we have 
. lvaderaseu a own admission corroborated 


by plaintiff’s jiossession. I think it quite 
possible that they woro deposited after 
the loan and quite possible that they 
were deposited within le-sthan 3 months 
of his insolvency, but if *o, though the 
deposit might bo void r.s against tho 
Official Assignee ho has never moved. It 
could not lie void under S'. 53, T. I*. Act. as 
I have found that Kaderasen actually owed 
Rs. 25,000 to plaintiff' an i Mi only per- 
son who could object to his ru> n .got secur- 
ingtho repayment of his debt wr.ul \ bo not 
other creditors but tho Official Assignee. 
The 4th isfuo n>u«»., iberefoie. be litcidod 
in tho negative. Mr. Connell also urged 
that that the hecks am n<.t evidence 
against him. hut they would li.ae been 
evidence against Kaderasen if he m<l not 
become insolvent and as he has, urn evi. 
donee against the Official A soignee, rod 
it i» bo and r.it Sallayjco who is really 
ease so for. Sal lay jee 
certainly owed Kaderasen at one time 
IN. 29,000 and repaid certainly Rupees 
4,<X)0 and posH 1 y K«. iG.OOO, but can. 
net get cut oi the tact that lie- owes 
Kadernscn at least Rs. 13.000 ai d pos- 
tiblv Us. kO.OuO. 

Ho must pay cither the Official As. 
sicoeoor Mam**, and il rnaitcis little to 
him which of t!o*c two has recourse to 
fho securities if he fails lo do so. The 
only question is whether Kaderaseo had 
Tower to piedge tho pro nctvn and sub. 
ruortgago the title-deeds. Now it dees 
not seem disputable that the pro. notes 
may bo 'lio subject of pledge: of. in 
England Bills of Exchange Act, S. 27 (3), 
Halsburv s Laws of England. Vol. 2, 
para. b45. Peacock v. Putcell (1), end 
in India Osmond Pet by v. Khitish 
Chandra Acltarya (2) and BhashyauVs 
Negotiable Instruments Act,, p. 05, and 
as between the plaintiff an n the Official 
Assignee I must hold that Kaderasen did 
as a fact pledge the notes with the plain- 
tiff to secure his own debt. The next 
question ia whether he also validly sub- 
mortgaged the house property. This 
transaction stands on a different footing 
from that of the pro-notos, inasmuch a9 
tho house was not Kadorasen’s own pro- 
perty as the pro-notes were and unless 
Kaderasen acquired an interest in the 
house, which he could in turn mortgage, 
the sob-mortgage can only be valid by 
calling in aid the principle of estoppel. 

1. fieosT 148 F. R c»: 

2. A i R 1915 Oil 13=26 I C 281=11 Cal 771. 
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The plaintiff 6r9t of all endeavours to 
pro\e that tho property was equitably 
mortgaged by Sallayjee to Kaderasen ard 
'iso. of course Kaderasen could eouit- 
aolv sub mortgage it. 

Tue evidence, however, shows that tho 
title-deeds were originally deposited with 
the Bank of Bengal in 1903 to secure an 
overdraft of Rs. 25,000 by T. A. R. A. 
U. M. and withdrawn about HOG, vide 
Ms. (. and 8. The latter of these exbi- 
* h, « h were written by Lachman 
ended as follows: Weagrceto take back 
and deliver the said grant to you when- 
ever you want it." There is nothing in 
this from which a deposit by way of 
mortgage can he spelt: on the contrary 
tho language is lucousistcnt with such an 
idea, and Lachmau (ells us that the 
transactions between his firm and Sal. 
ayj<e were then small. Later on we 
kuow that there was a mutual account 
hot u ecu the parties and there is no evi- 
dence that Sal lav jee’s side was secured. 

ijftchman in fact dooios it. We knew 
that this account was closed in 1915 and 
that a balance was struck and Rs. 29.000 
was found due from Sallayjce for which 
’ e R,,vo »» ro *nd though it might 
' e rea sonable to supiose that at this time 

it was arrauged between T. A. R. A. R. 
M. that tho nature of the bailment 
should bo ohaDged, Lacbman tells us that 
this was not done, lie also adds that if 
it bud been done it would have boon 
notoJ in the hooka if the usual practice 
Of Chottios had been followed. He savs 
that he would also have noted the fact 
on the pro- notes. He is defendants wit- 
ness, but noneoftheso statements were 
cross examined to and if plaintiff relies 
on .1 and kl as he does, he cannot tay 
that though Kadorasen borrowed on a 
mortgago ho did not enter the details of 
the security given, and if so. it seems 
probablo that when he lent upon a secu- 
rity ho would also have made a note of 
the securitio taken. 

Admittedly the plaintiff has not made 
a thorough inspection of the books, and 
it may be that if he had douo so and 
found the entry of the Rs. 29.000, he 
would have found also an entry of the 
deposit: but he ha9 not done so and 
I must take things as I find them de 
non apparentibus et non existentibns 
eadem est ratio. Clearly the title deeds 
wore not originally deposited to secure 
a loan, and when thov were taken back 
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from the Bank there was no idea of 
anyth, ng but a deposit for safe 

custody, vide Lx. 8. Lacbman also tells 
us that the nature of the bailment was 
not changed m his time and there is no 
written evidence of any subsequent, 
change. It is. however, very easv to 
change the nature of a deposit and Sal- 
ayjee s conduct is more than suspicious: 
ho never sent a written demand for their 
returi), even when he changed bis Cbettv 
or when the Cbettv closed his business 
and wae m hiding from bis creditors. Sal- 
la>jee knew where he was and savs be 
went to Kaderasen and asked for his deeds 
every two or three days, thereby showing 
that ho appreciated tho importance of 
getting them hack into his own hands. 

JnV.V 9 . f ‘° C,Utt , y kept P uttin * >''m off 
and that he trusted him and so rnudo no 

written demand. 

I cannot accept this story and can only 
understand Sallayjees inaction on the 
8u position that at some time or another 
•t was agreed that tho deeds should bo 
retained as security, either when the 
notes were taken or that later when the 
. et fc y began to be pressed for monev, he 
m turn pressed frallayjce and in default 
of payment made SalJayjee agree to give 
the title-deeds as security. There was no 
absoluto necessity for Kaderasen to have 
noted in his books that on such and such, 
a day bdlla> jee consented that the title- 
deeds should no longer bo held in sal© 
custody but as security for the repayment 
of the two pro-notes, in my mind tho 
omission to note or rather tho failure to 
produce such note in the books is out- 
woighod by Salla> jee’sown conduct which 
is I think inconsistent with the idea that 
ho still had power to demand thoir re- 
turn. I must, therefore, answer the first- 
issuo by saving that the title-deeds were 
not originally deposited with T. A. R. A. 

K. M. for the purpose of creating an- 
equitable mortgage, but that later on the 
bailmont was changed, and f must also 
bold that both notes and title-deeds were 
mortgaged to plaintiffs by Kaderaseo. It- 
13 not contended that the mortgage was 
valid to anything beyond Salla>jee'9 in- 
terest. or that the sub- mortgage is valid 
to aDy larger extent, and to this extent I 
must hold it valid. Under these circum- 
stances, it becomes unnecessary to con- 
sider the question whether Sallayjee’s 
conduct in depositing the title deeds with, 
the Chettv estopped him from denying 
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that they were deposited by way of equit- 
able mortgage, but if I had to decide it 
my answer would be in the nagative. 

Just as an estoppel cannot be created 
from an ambiguous document, cf. per Lord 
Watson in Colonial Bank v. Cady (3), *o 
too can it not be created from an ambi- 
guous act. A deposit of title-deeds espe- 
cially with a Backer or Chettv is ambi- 
guous and may be cither for custody or 
by way of mortgage, and the ambiguity 
,R ’ ,0 t eliminated by showing that the 
depositor is also a dobtor. My answer ro 
iasuo o, is therefore, in the negative. It 
remains to consider the r< *o 

which plaintiff is entitled. This as re- 
gards the mortgaged documents depends 
on the sta'.o of the account between the 
original mortgagor Sallayjco and his mort- 
gagee Kadoraten. Tho plaintiff toffs a 
curious story of his having given the pro- 
notHs back to the Chettyon 10th January 
i 1 ' . ftn, i 17t, i January 1917 after tho 
doposit to enable Kadcrasen to receive 
an.l endorse payments 0 f two sums of 
L000 by Sal lay joe. 

Ho further says that ho himself nover 
got thoHo payments and tliat ho did not 
oaro as Hie notes woro still good for tho 
amount that ho had advanced upon them. 
H may bo so, but mortgagee are not 
usual I v so honovolont as to consent to tho 
diminution of their security and it seems 
to mo at anv ra?o more probable that tho 
notes an.l, tneuforo. the titlo.decds also 
wo o not deposit od by Kedoraasn with 
the plaintiffs at tho time of tho loan on 
2nd January 1917, but at some date sub. 

TCot th° ft , 17 f h * hi * 5h ° 

[ " °‘ V 8 ';»* '■"'lorromont of payment. 

WI.1V S h f V WM ^U.lica.ea in- 

solvent m Madras on Kith April tho 

OlSw , haV ° ] T U VOid M •S ainsJ - ‘be 

thought lit to raise (he question the point 
‘ immaterial, except that tho plaintiff 
ms to admit that the notes repress in 
ins hands only a debt of Rs. 25,000 with 
interest at 0 por cent., there being no 
mention of interest in tho promote given 
by kader.' sen to himself. Salhyjee. how. 
ever, goes further and claims that ho made 

l'!? «“•“* ° f Ks - H'OOOoo 1st 

F ebruary 1J17 to kadorasen in respect of 
the loan and that it should also be taken 
into account, though tho payment is not 
endorsed on the note. Sallavjee. how- 
3. (lew; 16 A Cx07. — 
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ever, admits that he took a pro- note with 
interest at 3 per cent, per mensem for 
the amount which is obviously incon- 
sistent with the idea that it was a repay- 
ment of the loan, and r.s wo arc dealing 
w:th the statement of account between 
Kader lsen and Sallavjee. I do uot think 
he can be heard under S. 92. Evidence 
Act, to plead that it was uot a loan but a 

part repayment. 

His story, moreover, is very weak, and 
! should corue to the same conclusion on 
it and apart from S. 92. He admits that 
w henever ho ma le tho prior reptvmonts, 
Kaderasen brought him tho notes to show 
that they were still in Ins possession and 
unoegoiiifed and that the payments veto 
endorsed thereon, hut says that 
o.-casion ho did not do so savin;: 


on thl# 
ho v. 
and had 
Tho two 
1 think 
had not 


in a grtat hurry lor the mouev 
forgotten to bring the notes, 
lived quite clc<«* together and 
tint .Sallayjco, who admittedly 
the money with him, would have said 
that while he was gotting tho money, 
kadorasen must go hack got tho notes : 
or alternatively have taken, if ns ho flays 
he trusted hi* word, a rocoipt and not a 
pro. note. He tries to explain his omis. 
■ton by toying t .• e did not know how 
to make out a rccoipt. but even if this 
■athor improbable oxcuso bo accepted, ho 
had hia manager with him who admit* 
t'ut no know how to write such a docu- 
ment. Both admit that their suspicions 
were aroused and tho most lean find in 

their favour is that thev neither accepted 
,,0 r routed tho Chatty*. story that ho 
ll, l " a '.' l . ,,e notei »“ bis possession and 
*oro willing to cancel tho note and treat 
u a repayment if he showod his storv 
were true by bringing back tho notes. 

U safeguarded themselves in case it was 
false by talcing a pro-note at 3 per cent, 
interest. This is roally Sallayjoo* own 
story for ho says that finally tho Cliotty 
said |,o would givo him a pro.noto for the 
amount and take it back when he brought 
the Pro. notes. In other words it was at 
Hist a conditional re- payment, and if the 
condition was unfulfilled it was a loau at 
1 cont - The condition never was 
tut hi led. and it romains a loan at 3 per 
cent, for whioh Sallayjee can prove against 
Kalora-ens insolvent estate, but uot 
against Mamsa.’ Lastly, if the notes woio 
duly endorsed in Mamsa's favour, I do 
not see how he could in any event plead 
this payment to Kaderasen as an answer 
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to Mr rasa's claim, for Mamsa though only 
a Pledgee, would by the endorsement be. 
come a holder in due course of a negoti. 
a ’*o instrument. ‘The note for Rs. 20,000 
was admittedly endorsed bv Kaderasen. 

^ endorsement of the note for 
xv3. J.000 which by reason of the repay, 
moots had become a note for Rs. 0,000 is 
not satisfactorily proved. 

Apparently it bad been pledged at some 
earlier date to one A. M. 13. Khorasanes 
at a time whon Kaderasen was away and 
it only purports to be endorsed by one 
bunderam Pi Hay, attorney of Kaderasen. 
It is admitted that this man did hold a 
power of attorney from Kaderasen, but 
there is no proof o .his signature. I do 
noc know that this would make any 
difference with regard to the aJIoc-ed pay. 
ment of Rs. 12.000 and in the view I 
take of tho case, it is unnecessary tc ea. 
quire. Lastly as regards plaintiff's rights 
on those promotes. He has sued in terms 
as p.edqee and not upon the notes as 
holder or holder in duo course. As 
pledgee ho would, if tho notes Swing notes 

to order wero endorsed, be a holder for 

value, or if not oodors*l bo a Sioldor an 1 
entitled to tho logil remedies of persons 
holding these positions. Originally tho 
plaintiff did not claim upon the notes in 
this suit at all, but at thohoaring (-.raved 
and obtained leavo to amend by including 
thorn in this mortgage suit on the clear 
understanding that he claimed only mort- 
gage docree in respect of them. What- 
ever, therefore, plaintiff's rights may ho 
as holders or holders in duo course, thev 
deliberately elected to forego theso and 
askod for a sale if necessary of the pro- 
porty described in para. 9 of the plaint, 
which by their amendment included tbo 
promotes. There must, therefore, be a 
decree as against tho Official Assignee for 
Rs. 25,000 with interost at 6 per coot, 
(as tho note specified no rate of interest) 
aod costs, and thoro must be the ordinary 
mortgage aocount taken ol what is due by 
Sttllavjee to T. A. R. A. R. M. on the 
two notes for Rs. 20,000. and Rs. 9.000, 
or rather on the two notes for Rupees 
20,000, and Rs. 5,000, as they have 
come to be and in default of payment of 
this amount or so much as may be neces- 
sary by Sallayjee to the plaintiffs, the 
pro notes and tho interest of Sallayjee 
in House No. 84, 29th Street, must be 
sold and the amount due by Sallayjee to 
Kaderasen or so much as may be neces- 
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sary to discharge T. A. R. A. B. M.’s 

deDt t0 t,ie Plaintiffs must be paid to 
them and tho surplus handed over to 
the O-hcial Assignee. Sallayjee is also 
liable for costs. 

K N /R K- Suit decreed. 

A. I. R. 1918 Lower Burma 58 

Towmey, C. J. and Ormond, J. 

Chit Tha — Appellant, 

Kmperor — Opposite Party. 

Criminal Appeal No. 947 of 1917, De- 
cide, on 1 0* h Januarv 1918. 

Penal Code (1S601. S. 302- Puni.hment 

Youth it extenuating circumstance except 
» n ca.e. of extreme depravity. 

t ruinartly ;ou h :s in itfclf vi extenuating cir- 
cummne in murder ca?e« Ir. other Criminal 
*i ■ ' «** f emo depravity do occur in 

which tb# \outU of the aecu*cd muv net be a 
r "?! 0 “ ,0 . r in, ro»«u* the Itner sentence. 

circurnstauco 

Which .houlJ always be taken into account 
b> aMsioos Caurtv in exer-iaiog the dlicrotlon 
vesyd in t.,cm by S. 302. J. P. C. (p 59 C 1 J 

Judgment. — The appellant Nga Chit 
Tlia ha< been sou fenced to death formur- 
*.or. Tho case is clear and tho appeal 
admitted only for tho purpose of consider- 
ing tho propriety of tho soutenco. Tho 
appellant who is ».u agricultural labourer 
hxri beoo working with n wood-cutting 
dhama in his hand and returned to his 
employer's houso to got a light for his 
cheroot. There ho suddonly oncounterod 
tho deceased Maung San Mya with' whom 
ho had a quarrel somo months before, lie 
foil upon the deceased with tho da and 
inflicted fatal wounds on his head. Tho 
appellant at first stated that he had been 
threjteued with death in an anonymous 
letter which he attiibuled to San Mya 
and whon he suddenly mot San Mya, ho 
was terrorstruok aod attacked him so as 
to prevent Sau Mya from attacking him. 

The Sessions Judge was inclined to be- 
lievo this story, though the appellant 
modified it considerably when hewasexa- 
mined in Court. He then alleged that 
the deceased abused him aod assaulted him 
when he entered the cooking place of tho 
house. There can he no doubt that tho 
appellant was rightly convicted of mur- 
der. His age according to the medical 
subordinate who gave evidence at the 
trial is between 17 and 19. The Superin- 
tendent and Medical Officer of the Jail 
where Chit Thi is now confined was asked 
to give his opinion on this point, and he 
reports that in his opinion Chit Tha is 
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16 years of age. The Sessions Judge 
thought that he would not be justified in 
remitting the extreme penalty on the 
ground of youth only. The leirned Judge 
wag perhaps influenced by the ruling in 
Ngti Pyan v. Crown (l). The following 
is an extract from Fox, J.’s judgment in 
that case: 

’Tne present case is ona in which » youth 
mu*', have r-ilcntly broodol for a consider* t>lj 
lime over cbidia« and sbuss addrewi tohirn bv 
tb>f man he •ab<«quaatlr murdered. but iu :*k 
end bis act .?ai deliberate, previously loeiitaUm. 
done iu coid bhod, and wjs acotnrtnlcd by 
priest ferocity. To rofraia Irani on*' ruling a 
sentence of death in such » ct«e o> «cco-im of 
the criminal's youth would, in mr opinion, bj 
an act of pore me-cy. The ercr:ls« 




oinrev « 


■ — - ^ i ’ •••• W4 aai • a 

tho prcogativa of the Crown to b> exerdvd i.i 
rf l * °' ,ulr F ty ihe very holiest authority «. and. 
if mercy U oxerciaed towards a criminal, he .od 
tbo public should underfund that ihe mitigalitn 
o' the acnto.ico p.i»*el upon birr, by the Court of 
Justice is due in tbs excreta of the onwer of cle- 
mency, which isao attribute of the ill:.; I’.mperor 
alone," 

!n tho murder c.vo now under consi. 
deration thero appears to have been no 
dolihoration; it is pr 0 l,ahio that the a,., 
pollaob actod on a aJddnn impulse. Tho 
therefore, distinguishable from 
. °* Pyaa. A* to lliegouoral prin. 

jciltlo. we are of opinion that ordinarily 
V'.iiili 18 in ,tsolf an extenuating ciicum. 
(ttanoe in murder cases as in oilier orimi. 

mil cases. We refrain from living down 
,tlut tho lessor penalty should be award, 
od in every murder emo where the aecu- 
«od is below a certain ago. C no? of ext rorno 
jJepravity do occur in which the youth of 
jthoacoussl may not he a sufficient rea. 
\T for lesser sentence. But 

m youth °f the criminal is * circum- 
.stance which should always bo taken in. 
ouccount h y Sessions Courts in exorcis. 

S |fwV r r p t, 0 u , ve,to1 in ‘hem by 

fr ^ tu ’ 1 ' G- NVo r «*P«ctfully distant 
from i the view suggested in Ngi p V an’s 

cho tint a Sessions Court, which on the 

ZT ' I’, 'i CnminaU youth imposes 
on I n, the losser sentence provided in 

o. »()-, m thereby encroachiug on the nr» 
to^'vo of the Crown. 11,1,^^ 
to tho youth of tho prosent appellant an I 
tho circumstance! of tho case, «e oonsi 

urnnn'f V" " nt * BM P 13 ’ 8 ' °° '»"> may 
I’ r .T of transpor. 
Ution lot life and it is reduced according- 


k. n./r.k. 

l. (1900-02) 
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liOMKSQ.V, J. 

yialli urabar. — Plaintiff. 

v. 

D. Ternary— Defendant. 

Civil Regular No. 75 of 1916, Deoiled 
on 21st March 1917. 

Guardian •ndV/iidiA:l(8 o[ iS00..,S. 12. 
and 25 — No remedy under Act— Father can 
• ue lor custody of child. 

A suit by a father f^r she custody of his child 
i? maintainable »b uo in remedy under urn 
r.uardiaus and Wards Acl exists I Ini he cm 

•MV tor. [1* CO C 1J 

Dhar—tor Plaintiff. 

— for Defendant. 

Order.— Tois is a suit by the plaintiff 
^3kmg lor tho custody of hi.- illegitimate 
ciiiM. The mother of the chili! was tho 
illegitimate daughter of the defendant. 
In August 1913 iho mother left •.»! ain tiff’s 
protection taking the child with bar. Tho 
nother whs the natural guardian oi tho 

illegitimate child. Shu lied in December 
1915 and the plaintiff than became tho 
natural guardian. Plainti.f lias bsen main, 
taming the child tinea the mother loft 
hnn. Tho first .(iisstion is whether the 
B0, J lies. Tho (in ir liana and Wards Act 
“**•'■•* prov i.-ioi.p ior obtaining 

custoly, uu.ier S. 13 when an application 
for the appointment of u guardian is pend, 
mg. and under S. 25 when tho ward 
leave* or it removed from tho custody of 
tho guardian. Neither of those provisions 
applies here as tho plaintiff never has had 
custody of the child. It is utged that 
tneir Lordships of tho Privy Council held 
m Mrs. Annie Bezant v. Sarayamah (1) 
that a suit will not lie, but that action 
must ho taken under tho Act. This was 
the view ukeo in Arunae.hallam Pillay 
v. hjama (2). In both these cases tho 
suit had boon launched in the District 
Gourt though tho former was transferred 
to the High Court, and it was held that 
its powers were limited to those that the 
District Court possessed. The contrary 
view of the Privy Council decision has 
been taken in Achratlal Jektsendas v. 
Chimanlal Parbhudas (3). Tho Bombay 
l f' Co "' L io Sharif a v.MuneKhan( 4) 
and this Court in Ma Skive Ge v. Maung 
?niv* Pan (j)) \, %v0 he ld th at su ch a suit 
*• A I R 1914 P Cll =is Mad 807=2 1 I C 290 
=U I A 314 (PC). 

2* (1915) 8 L IS R 211=29 I C 70S. 

3 (1917) 40 Bom 6CO=37 I C 215. 

4* (1901) 25 Bora 574. 

5* (1903 01) 2 L B R 110. 
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would lie. and in AchratlaTs case (3) the 
Bombay High Court said: 

"W e aro noi prepared to bold that the dictum 
of the L*nvv Cjuocil in Mrs. Annie Hesant v. 
Naraijamh (l). to the elect theta suit inter 
partes is not the proper proceeding. w*s intended 
to b^ of such veueral applicaiion as virtually to 
overrule the decision of ibis Court in Shiril* v. 
Mune Khan ( 4 ).” 

In my opinion this view is correct and 
the decision of this Court in .1/a Shire 
s case (5) cannot be taken to be over- 
ruled. No remedy undor the Guardians 
and Wards Act exists that the plaintiff 
can apply for. I must, therefore, follow 
the decision of the Full Bench \nMa Shwe 
Ges case (5) and hold that the suit lies. 

K.N./r.k. Oroer accordingly. 

A. I. R. 1918 Lower Burma 60(1) 

Twomey, C. J. and Ormond. J. 

Maung Ha Flan— Plaintiff— Appellant, 
v. 

.1/ a Tin — Defendant — Respondent. 

First Apnoal No. 127 of 1917. Docided 
on 26th April 1918. against decree of 

District Judge, Hanthawaddy, in Civil 
Regular No. AG of 1915. 

Buddhist Lnw (Burmese! — Marriage — 
Minor — Minor eirl'* marriage without 
fat bar's Content it invalid. 

There cinnot boa valid marrugo of a minor 
Bunnc«o Buddhiit girl without her father'* ex- 
press coosont. (PG 0 C 21 

Broadbcnt— for Appellant. 

Conncl and Mating Thin — for Respon- 
dent. 

Judgment.— The plaintiff and defen- 
dant aro Burmese Buddhists. The plaint- 
iff is a young man of 23 years of age and 
sues for restitution of conjugal rights. 
Tho defendant Ma Tin is 16 or 17 years 
of age and is admittedly a minor. She 
eloped with the plaiutiff and lived with 
him for four diys in Mg. Gyi’s house in 
the same village in which sho lived with 
her father. Lugyis intervened on behalf 
of the plaintiff to porsuade ! he defendant’s 
father to allow them to marry. When 
the Lugyis first intervened, they were 
under the impression that the father would 
consent to a marriage. On the fourth day 
the Lugyis and the young couple returned 
to tho defendant’s father's house and 
there was au interview which lasted some 
hours. The father asked his daughter if 
she bad gone willingly with tho plaintiff 
and she said that she had done so because 
she loved him. Tho father told the two 
young people to go up into the house and 
the Lugyis also went into the house. 


Shortly afterwards the girl sajd she did 
not want to remain in her father’s house 
because she thought her father wished to 
separate her from the plaintiff. Some of 
the witnesses say that the father said: 

as yon love him. I will not interfere,” 
but others who were present do not give 
evidence to this effect. The Lugyis were 
present in order to be witnesses of a con- 
sent to the marriage, but noexpross con- 
sent was given. We are askod to find 
that there was an implied consent in viow 
of tho fact that the father told tho plain- 
tiff and dofendant to go into the house, 
and in view of the evidence of certain 
witnesses that tho fathor said he would 
not interfere, but as against that there 
was the conduct of tho girl and the fact 
that the plaintiff did not stay in the house 
that night; there is the further fact that 
when he came next morning he wns re- 
fused admission and that he has not bcon 
allowed to see tho girl since. 

The only quostion in this appeal is: 
Did the father give his consent? The 
facta aro fully dealt with by tho learned 
Judge and we agree with him in tho viow 
he has taken, namely, that no real con- 
sent was given. Mr.Connel, for the res- 
pondent. coDtonds, that evon if tho fathor 
did give bis cou'ont, that, would not con- 
vort the elopement into a marriago with 
retrospective effect, but that furthor co- 
habitation would be necessary aftor such 
consent in ordor to constitute a marriago 
and he quotos tho Upper Burma case of 
King. Emperor v. Noga Ni Ta (1). But 
it is unnecessary to go into that question 
in this appeal, because we find that the’ 
father did not in fact give his consont to' 
a marriage between tho parties, and Mr.' 
Broadbent for the appellant admits that 1 
without such consent there could bo no : 
valid marriage and that the plaintiff’s, 
suit would have to be dismissed. The 
appeal, therefore, is dismissed w ith costs. 

!L N ,R K - Appeal dismissed . 

1. L’BR (1902*01) 1 PtBalCoi* 15. 
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Rigg, J. 

Po Nyein and another— Accused, 
v. 

Em peror Opposite Party. 

Criminal Appeals Nos. 173 and 874 of 
1917, Decided on 7th D»cnmhor 1917. 

(•) Penal Code (45 of I860). St. 75 and 379 
— Punubment— Higbett need not alway* be 
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Po Nyein v. Ewpkeoi: (Riyg, J.) 


awarded — Extenuating circumstances and 
subject-matter of theft should be considered . 

There is no bard and fast mis that a sentence 
of t*o years’ rigorous imprisonment must bi 
passed in all cattle and boat theft case., without 
regard to the value and utility of the stolen oro- 
perty, the youth of the accused, his previous 
character, or any other circumstance that mi/ 
josily be taken iuto consideration in passing sen- 
tence. Each case should be oootideitd m III 
merits, and if extenuating circum-tanc s appi'ir 
to exist, the sentence should he. modified accord - 
ioply. A sentence should uever be heavier than 
is necemrv tod:t;r the criminal from co-mot- 
ting the offenco again. rp ci t* •?] 

lb) Penal Code (45 of 1880>.S 75-Pre*inu. 
con victivn is not the only factor to be con 
iidered for higher sentence — Scope and 
object of S < 22 1 Criminal P C. .tat-J-Cr. 
mmal P. C. (5 of 1898). S. 221. 

In the leass of man with pr**loos i 
regard should bo had to their career and ti the 
Urn.; that has elap«d between the conviction- 
passed upon them. S.. ?i, |. [». C . auJ *21. Cri- 
minal I C.. were not Intended f , r purpose ' 
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L iihaiicim; hy a kind of ceountri 


automatically 

cal progresshn the sentence to he pn..-d after a 
prcv.otH conviction. The reason for |»as„o K .. 

mo orovero ^ntence in tho c» M of a criminal 

so i t* c> " v l ,n , ion u ^ 

. , ’ from the predaltona and offeno • • mmil 

ted by iiabllual rogue, who has show,, no 

“ , o1 repentance. A Magistrate Judge 

Mlmdllft K° m * "T' fy ‘ nl ° lhc wm»le ai>d 

Hnt.ndont behaviour of a man whom bo «.ro,H,s-a 
to Mntanee eevarsiy. [PciCi; P( 

. • udgmenl.-Tho appellants have been 
nuhtly oonvicte.l of tho theft of * hauktu 
lout worth Ks S 0 ,, 2nd August. and 
anotlior similar boat, worth It* 1', on 
tho 1‘dth August. Nga PoOyein V.o’had 
a prov,0 . UH ®°J*viction prove 1 agsinst him 
was sentenced to two consecutive torn,” 
of three and a half years' rigorous i m . 

PotTw^T to 9ven yo;tra io all. whilst 
Ll lontl, V . M0 previou ? conviction, 

aatiSwSSs 

Lhe Magistrate probably |, a> . : 

Vrm S /.V- s 0f Q«“» nmp re ; v 

A '/ fl r .‘ SaM W in which Aston, .1 C LZ' 

I he rc.t«on why hiat th«o • . > ****<*• 

£> ”*""** for a seZnca of ;J 0 C ;“ , l! b r ,,> 

P ri oninent is two-foil. Thev f., r m 

*ro committed bv WO f».inV,? .}• m °* 1 P arl 

persons ready to iiln . »hiov t *. or bv 

thioves, and the injury imilicM « , P S 0ie>,io °* 1 
not measured bv ih . il.,: ,cd , on lh °°«ner i* 
Hole, ^ ?«■ 

vv '"’U the owners Hr( . a ‘ , \ y f * r ,b »' value 

livelihood hx tho j 0Sn f P ! C . d 01 lhe,r ***taus of 
. >c ios* of *hoir catil , or boats •• 

1 PJLB pjs. 


cavoH. 

mind 


unsuitable. 
, fortunate, 
i as laying 
' *catence 
ment must 
1 Oa t- l!.. ft 
t it I no and 
, till* \Olull 


1 he proper sentence to he passed in 
cattle theft cases was again considered in 
Queen- P,m press v Npn .V; and Nga 
Sinrc Pi (2) iu which Birk*, J. c.. said 
tl.at whoro there are no ex ten ualing cir- 
cumstances, a sentence of two veins' ri- 
gorous imprisonment is not 
These pronouncements hive ■: 

!y been ^omotimes inter* rot* 
dow u a hard and fas* rule tl.i 
of two years rigorous impriso 
he passed in all cUllo and 
casos. without regard to tho 
utility of the stolen property 
of tho iceusel. his previous character, or 
any ether oircumstnr.oea that may justly 
he t ikon inloco'iaideraticn in i agsing sen- 
t.uice. When Mr Aston 9 poke of cattle 
thofts I >oing committed lor tho most part 
I thieve*, lu, was probably 
thinking of the typo prevalent in India, 
whereas in Burma many of the t hefts aro 
oonmuttcl l»v young men uln are lempt. 
ed to steal either by the careless way in 
which cattle iro tended, or by motives of 
hiava lo. It is und-sirahle to send young 
men to jul if I hoy can ho suitably puni. 
shod otherwise, and in many cases I think 
that a whipping would ho a more appro- 

priatc sentonce than impriiontnocl. Dach 
case should l*o coosidorod on its merits, 

an if extenuating circumstances appear 
to exist, the sentcnco should bo modified 
accordingly. A sontonco should nevor he 
hauler than is necessary to dofor the 
criminal from committing tho oirenct 
a8#,D .- . In tho caso of men with previous 
convictions regard should ho had to their 
career and to the time that haa olapaed 
net weon too oonv.cfions passed u,,on thorn. 
Ss. t->. I P. C.. and 221. Criminal 1\ C.. 
were not intended for tho purpose of 
automatically enhancing by -a kind of 
ceome.ncal progression tho sentence tc 

>o passed after a previous conviction. 

me reason for ,,assing a more severe 
sentence in the case of a criminal with n 
provmus c eviction is primarily to 
protect society from tho predations and 
o.Iences committed by an habitual rogue. 

Rut - h ° Wn no Bi '- DS of repentance. 

rim u ere J S a ,ar " a number of men whc| 
m.mt ottences more than once, but do 
not seek to live by crime. These seen, to 
me wo stand on a different footing from 
*ne professional criminal. On the other 
»»nd, a man may have f“w if any pre- 
yiou« convictions and nuv vet he a dan. 

2- P J I* ll 8Q. ° 
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Rerous criminal whose towers of mischief 
need curtailment by a long sectenco. I 
think that a Magistrate or Judge should 
mako some inquiry into the repute and 
antecedent behaviour of a man whom he 
proposes 10 sentence severely. This could 
he done alter the evidence his bean beard 
and the Court has come to a decision about 
bis guilt. The Police Officer in charge of 
the station within the jurisdiction of 
which the prisoner resides, or the head- 
man of the village would bo able to supply 
tho necossury information. Po Nyoin 

must nave had previous convict ions before 

the one now set out against him, as ho 
was sen touted to four years under 8. 370. 
lie was rented from jaii iu 1010 . and has 
again committed two thefts in August 
1017. His appeal is dismissed. The 
boats stolen by I o Tin were net of much 
value, but r.s it is in evidence at the coun- 
tryside near tho landing place from which 
they were removed, is one vast shoot of 
water, tho thefts probably caused groat 
inconvonieuco, if not less to the owners. 

1 1 is sentence is reduced to coo of six 
months rigorous imprisonment cn each 
charge to run consecutively. 

K.N./K K. Sentence reduced. 
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TWOMEY, C. J. AND PARLETT, J. 

C. M. Ji. M . A. R. Perianan Chetty — 
Plaintiff — Appel lent. 

v. 

Maung Ba Thaw and anothei — Defen- 
dants— Respondents. 

First Appoal No. 78 of 1917, Decsided 
on 14th August 1S17. 

(•) Evidence Act (1 of 1872). S. 68- Mere 
acknowledgement of signature by executant 
before attesting witness is not suffic ient 
and document is inadmissible and ineffective. 
-Where a raertgacn deed imports to bare been 
signed by two witnesses as required by S. 89. 

T. P. Act. but it is clear from tbe evidence 
that one of tbcm was not present at tbe time 
of execution but that tbe document was brought 
to him for signature aud be was told by the 
executant that he bad cxecuUd it. the docu- 
ment is not ouly inadmissible in evidence uoder 
S. 6S, Evidence Act, but decs not effee! a mort- 
gage at all. (P62 02 J 

(b) Transfer of Property Act (1882). S. 59, 

— Witness must sign after seeing actual exe- 
cution of deed. 

Under 5. 59. T. P. Act, the mere acknowledg- 
ment cl bis signature by the executant is not 
sufficient, tbe v.itoesses must siguonly after see- 
ing tbe actual execution of tbe deed. [P 62 C 2j 

(c) Transfer of Property Act (1882). S.59 
— S. 59 is imperative and High Court can 


even 
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if Lower 


to 
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lake cognizance of defect 
Court failed to notice it. 

The provision of S. 59. T. P. Act, are impo- 
rative. and where thov havo not been complied 
with tbe High Court will take cnguizancc of the 
defect even whore the lower Court* (ailed 
notice it. [PC2 

Anklesaria—tor Appellant. 
Judgment. — The learned Judge of tho 
District Court has dismissed the suit of 
the plain tiir-appelUnt firm, holding that 
the execution oi the mortgage instrument 
•a not proved. Tho circumstances attend- 
:ag tho alleged execution, as sot out in 
tho judgment, give rise to strong suspi- 
cion of fraud and it is remarkable that 
t.iough tho mortgagor Azim is said to 
have died iu 1909, a few months after 
the document was oxecuted, and tho 
mortgaged property passed into other 
hands, tho mortgagees took no stops to 
enfoico their mortgage rights in rcspoct 
of either principal or intorestfor a period 
of seven years. But though wo aro in- 
clined to agree with the remarks of tho 
District Court as to tho suspicious charao- 
ter of the whole transaction, wo find 
that it is unnecessary to deoido the ques- 
tion whether tho mortgage should be 
hold unproved on that ground alono. For 
there is a fatal defect on the faco of tho 
mortgage instrument and evidence cnllod 
by the P. A. Firm to provo it. Under 
S. 59, T. P. Act, the mortgage intru- 
ment required for its validity the 
attestation of two wilnosset. It pur- 
ports to have boon signed by two wit- 
r.ossos, PaUniappa Chetty and Virappa 
Chetty. Virappa was not called as a 
witness, and it is clour from tho evidence 
that Palaniappa did not in fact witness the 
alleged oxccution by A/.iio at all. Palani- 
appa says that tbo document was brought 
to him at Pegu for signature and before 
signing it he was told by Azim that he 
had executed it. It must now be regarded, 
as a well-established rule of law that! 
mere acknowledgement of his signature! 
by the executant is not sufficient; the! 
witness must sign only after seeing tho; 
actual execution of thedoed. Palaniapp&i 
was. therefore, not an attestation witness, 
as contemplated by law. The document 
is Dot only inadmissible in evidence under 
S. 6S. Evidence Act. but owing to tho 
want of two attestation witnesses under 
S. 59, Transfer of Proporty Act. did not; 
effect a mortgage at all. The provisions, 
of S. 59 are imperative. and although thej 
effect was not noticed in tbe lower Court;: 
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«e are bound to take cognizance of it. 
iOn these grounds the appeal is dismissed. 
K.N./R.K. Appeal dismissed. 

A. I. R. 1918 Lower Burma 63 (1) 

Robinson, J. 

Unin Yin— Applicant. 

v. 

Than Pe Respondent. 

Criminal IW No. 290-Bof 1916, Do. 
cided cn 3rd November 1916, 

(•) Criminal P. C. (13931. S 350-Scope 

°! r Cl4imin * * lriaI ■•*<» <”• ‘ha 
jjjter o. a MagUtrate 1 * given to an rccui .t 

h nTt f, M ,r i hiU M m ‘ v biV « ‘be V. rv great 

bonelit of the • ryi„K Maximal* bavin'* tbe 
w,,0WW ‘^rom-d a ,„i crowcumiuid in Sw 
S2“ e# * * lb -‘ ^ any w inJ ^ iMr «le- 
tbo ibht* U ™‘ n,,e '°U;vi 0 x evident. When 

(b; Criminal P C. (1398), S. 350-T,ia| dr 
novo claimed- Prosecution witnr.ir. only 

wS«SH5SF 

a trul do novo bofor* tb« auec .ding M \ lf l t , 
Ih-rcupou t ho witnaa<ra * -• is' irate. 

«1'hw ‘wuh'^nut ■ r„?.- rv- ■* 

.V < i u ny Km —lo r Applicant, 
ll.rf. “?* Oji for Respondent. 
ro i i,v 8m tu , n‘ T , h,,0,ifl ha# ,,con rof °f- 

the case. The J nt ,, * * • : ,ook U P 
ri*l«t to have allTe i,,„ eX ' rC,68d hia 
-a ra.heard ’ Th '*»«“- 

,;*? 1,18 “«“»J ox,,n,nJ b y r 

law. The “2*“?. COmp,ianco wi ‘hthQ 
person in 0 rdeJ to an acca *** 

(very great hnn«Kr r h °, may have the 

having the witnapn ^ ° M “« i8tr ate 

examined^ a ° d cro "- 

;8oe and note their demeanour and manner 
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of giving evidence. When the right is so 
claimed, the Magistrate must re-com. 

r<T ) th# ,„‘ r c A ‘v" fPT »• 

/e J. In SoMi Atfiii iiwj/A v . Em. 

r*r*r (2) ,he fccts xvtre the same as in 

he present ca.*e and it was held that 

the provinces rf S. 350. Criminal I*. C 

were not July compile : with and further 

th,t It «, imro.--i.jio to ?ay that the 

ace .sr?d had not been materially ,:rei U - 

d*°el. A re-trial , ordered. Will, this 

I entirely agree. It is urged that the 

accused has hc-en vary lightly senforced 

to fine only and that if a re-trial in 

ordered he may to convicted again end 

sentenced to imprMoumgat and that if so , 

he would be materially prejudiced. I 

emr - 1 a«nmo that ho won 1.1 bocnnvictod 

Int. V tl,h# ’/ h * wooM 1,3 •tn|irisonod, 

'"7‘l ,e mi ™ ^ th-it ho may bo, 'hoi 

1 " tc )o with tbo matter boforo m# 

oootravcnlioa of on raprow pro- 

■ '• nmitted i od is 
an i legality , Ihis beiv S so, S. 037 can. 
net corn the <W«t: Gnnur , W « v . 

«■ *>» convictions 

“ ai "° * 

". K n-3 oii 

-• (! •<»*) 12 1 : W N 138. 

3. (Ifcisj 25 C»S 80 J, 
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* ox. c. J. AND OllMOND, J. 

Mu Shan Ma Ii V u— Appellant, 

v. 

.Vn Chit Saw— Respondent. 

-ftSSKfiS- 1 *- ■«- 

ipSiil&i 

188 I -O *",*" d A d n.ini.„. , io „ Act (S ' 

Wit io P "^c h M ,h* JUd,cM ! in aDy Sequent 
decision m;o| h , h - |a , fty d toaMelW with the 
n-f a° m ?! 11 ra,fe ‘be same question. It j s 
shn, 1 H B ; Uab,C - . ,hcre,or<? - ‘bat euch questions 
.h«*l d b*gooe into in administration^ prcceed- 

U* C l c 2] 
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KONDU V. 

(c> Probate and Administration Act (5 of 
18^1). S. 13 — Minor is incompetent for grant 
of letters. 

Section 13, l’robite and Administration Act. 
forhidi Letters being granted to minor. 

w [l» 64 C 2) 

(d) Probate and Administration Act (5 of 
1881), Ss. 23 and 4 1 — Consent between sister 
and minor alleged to be adopted — Sister 
is the person entitled both under Ss. 23 
nnd 41. 

W here a sister applied for Letters of Ad m init- 
iation to the estate of her deceased brother who 
had no children of bis body, and the father of 
the iniuor respondent actios; as her guardian set 
uplba.shc had been adopted by the deceased and 
his wifo, and the District Judge finding that 
adoption had taken place rejected the applica- 
tion : 

Held : that prima facie the sister was a person 
unuor S. 23 to whom Letters might be granted 
but that even ifsbe might, a« the result of liti- 
gation. turn oat to have no right to any part of 
the estato in consequence of the minor having 
been adopted with right of inheritance, she was 
a person to whom Letters of Administration 
might be grauted uuder S. 41 of the Act. 

IP 04 C 2) 

Ko Ko Gin — for Appollant. 

Isral Khan — for Respondent. 

Judgment.—' This case illustrates the 
inconvenience which may be caused by a 
District Judge not bearing in mind the 
object of proceedings under the Probate 
and Administration Act. A sister ap- 
plied for Letters of Administration to 
the ostate of hor deceased brother. Ho 
had no childron of his body, but the 
father of the minor respondent acting as 
hor guardian set up that she had been 
adoptod by tho appellant's brothor and 
his wife. The District Judge framed one 
issue. " was Ma Chit Saw tho adopted 
daughter of U Nge and Ma Saung? " He 
found in the affirmative and rejected the 
application. There were debts due to 
the deceased, tho documents relating to 
which were apparently in the appellant's 
possession. As matters stand, no onocan 
sue to recover those debts and some of 
them may have become barred by limita- 
tion. As statod in Jagannath Prasad 
Gupta v. Run jit Singh (1), the object of 
proceedings under the Probate and Ad- 
ministration Act is to determine only the 
question of representation of tho deceased 
for tbo purposeof administering theestate. 
and not for the purposeof determining any 
questiou of inheritance. In A/a Tak v. 
Ma Thi (2) a Bench of this Court warned 
District Courts against entering intoques, 
lions of adoption in proceeding under the 

J. (1698) 25 Cal 354. 

2. (1909-10) 5 L B R 78=3 I C 719. 
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Act, pointing out that the rulings up to that! 
time were to the effect that any decision! 
on such a question under the Act was 
not final and would not operate as resj 
judioata in any subsequent suit in which, 
the party dissatisfied with the decision 
might raise the same question. The! 
later case of La lit Mohan Das v. Radha' 
Raman Saha (3) is to the same effect. 
A decision in such proceedings being 
practically ineffective, it is waste of time 
and labour to take evidenco about the 
adoption. The present case was a simple! 
one. Tho applicant was admittedly a! 
sister of tho deceased, and nothing against 
her character was alleged. S. 13 of the, 
Act forbids Letters of Administration he-i 
ing granted to a minor, and there being) 
no will and consequently no residuary) 
legatoe. Letters could not havo been' 
granted to tbo guardian of the minor 
even if he had applied for them. 

Prima facie, tho sister was a person! 
under S. 23 of Act to whom Letters* 
might be granted, but even if she, might! 
as the result of litigation, turn out to 
havo no right to any part of the estato 
in consequence of the minor having been, 
adopted with right of inheritance, she was 
a person to whom Letters of Administra. 1 
tion might have been granted under S. 41 
of tho Act. Tho order of tho District 
Judge is set aside. IIo will issuo Letters 
to the applicant in the casoon her filing 
the proper court*feo and furnishing secu- 
rity. The respondent’s guardian must 
pay the costs of the appellant on this 
appeal, two gold mohurs allowed as ad- 
vocate's fee. 

k.N. /R.K. Appeal accepted. 

3.(1911) 10 1 0 481. 
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Twostbt. C. J. and Parlktt, J. 

Firm of .4. C. Kundu— Plaintiff — Ap- 
pellant. 

v. 

H. Rookonanand — Defendant — Res- 
pondent. 

First Apppal No. 105 of 1917, Decided 
on 14th August 1917. 

(o)Transfer of Properly Act (4 of 1882). S 69 
— Mortgage with power of rale— Default in 
payment of interest— Right of redemption is 
dependent on punctual payment of monthly 
i nterest. 

Where a mortgage instrument give? the mort- 
gagee power of sale at any lime in default of 
payment of principal or interest and the sale- 
proceeds are to be applied towards the payment 
of the principal and interest, the document 
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plates the exercise of the power of sale 
when ioterost amounting to Rg. 500 at 
least is iu arrear and unpaid for three 
months after becoming duo. "Default 
of payn il of I i i ■ . i ney” in 
; ‘ !0 l *• » of the section would 
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should ho considered as a whole subject to S. G9, 
T. P. Act, aod the right of redemption should be 
taken as dependant on punctual payment of the 
monthly interest a? it falls due in the meantime. 

. % _ lP«Cli 

(b) Transfer of Property Act (4 of 18821, 

S. 69— Power of sale can be exercised al- 
though no default in payment of ptincipal. 

Stetion C9, T. i*. Act, eouten tdaUs the exer- 
cise o' the power 0 » sale cv.n if there has at yet 
been no default in respect of pi.iaer.; of the 
principal money. ' t p C5 C 2J 

c < co Tr ,“i n,fer of Property Act (4 of 1 382\ 
b. 58-Mortgage money includes interest. 

I ho terms "mor:*. ;; o money" • 8. 

T. t, Aot, Includes interest along <Ub»! priori* 
pal. C“ .e-la c ref, n, . 

./. 11. Dai— for Appellant. 

Death- for Respondent. 

Twomey.C J.— The parties carried 
on business in Moulmain, one of the tow us 
So which S. 60, T. 1\ Act, exprostly ex- 
tends, and oo 19th December 1913, the 
plaintiff iirrn mortgaged certain iiiimov- 
;‘? ,e Property to ti.o defendant for Rupees 
-u.O'JO advanced .tod such further sums 
>ts might bo advanced up to Its. 75.000 in 
••ill. The mortgage instrument allows re- 
demption on payment of principal 


include dof.tuli <.j | 

for the term "mo. i 
fined in S. ;»s > 3 f j, c 
interest of v.hich p-v 
thus it appear- fc.s**i 




Igc l 
srinci 


intorest, 

is do- 
onoy and, 
ired, and; 


-»cc money 
The t !‘0 oi 
•:ot imply 
money" is 
ami in»e:e.« 


•t 


«r 


1C* l 

tii ’ CtJijuiioTon "a* 
that the term "n 
applicable only to • 
iu cunbin.fi jji. In 
nion it c.noot be hel l that there 
Jihin.! in tho sec.! on i i icon si tout w 
exercise of id a power of -ale pr 


that intornst shall ho p«id monthly. 
u,8 ° nivos tho mortgagee a power of 


and 

It 

to he exercised "at any time" "and pro- 
vidoi that if tho power is exorcise I, the 
win. proceeds after meeting tho incidental 
expenses shall he applje I to pay and 
satisfy tho moneys which shall then be 
oA'ing upon tho security cf tho inorigv'c 
any surplus being paid to the mortgagor* 

Lo tho power of sale is annexed a proviso 
that 

" of »ilo ’hall not te excelled un!c« 

a default Khali bo nude In payment of the s.jd 
yrincipil sum or tho Intcro.t th-rcof.” 

As tho interest was not paid monthly 
and was hoavdy in arrear, the defendant 
tmortgai.ee) throatonol in February 1917 

^rx 8 ori;7o^,«t,°u J 1 ;?-" 1 ""- tho mjrisv: - ,j «»«* •*•««- » * 

foru, injunction to restrain the de endlnf HtV**™ r ??£ or ! n « the Ml amount 
• 8ira 'n the defendant of principal and the inferos* duo up to 


I” doc 
’‘‘Sage 
' ineipal 
..\ ••pi- 
is tti\ . 

vich tho 

. . .... .-r lo the 

expiration of tho period allowed fer io- 
dci.iption. Wo have boon referreJ to the 
Ming of the Privy Council io Vencata. 

,„.r v . V,n uU« Liehmamal 
**'• The no rig ge instrument in that 

P0‘V( *■ of 'll.) 

w hich was exercisable if any "obstrue- 
l ion was c ;u w.d bv • ho mortgagor iu ras. 

1 ' ' ' 1 ns io the i • ■ 

and it was p ■ i ... I th iu tl . it 0 ( 

:■ ‘ , I'.: mort';', ; could 

M *"• -piry 0 f 

r- >oir<, tho l oriod of re lomptioa, and 
coul ’ pa v him . H i orn the sale- proceeds 
■ ■ *11 ’ - in < f principal an 1 interest, 
not morel v tho interest than due but in- 
* •-'( o - 1 for t i o unexpirod portion of 

tho term of 12 years. 

It was held that this chum was in the 
na.urc of a penalty and could not ho on- 
lorced; but that is a different thing from 
‘ v ,ara ‘ ' » i gives t power of 
sihon default of payment of intorest, 

fha. .no mortgagee cannot oxo.cise it to 


from exercising the power of via 
District Court In. dismissed the suit and 

'•nurl'^TI ' lir ' n nOW 'o this 

..ourt, Tuoir main contention is that j n 
ind ' a ;l <“««■ un lor tho mort-Mo 

most with the provisions*?! 

. ' [• 1 1 : *«*. »nd tint the power con- 

template.! m that section h not or.jreis 

ffi; sts,“sr‘ir 

f*. 15./9 Sc 10 


t ie time of tho smt unless the period al. 

T- n r rd J t 6 ®l ,lion hl * oxpirod. In the 
• my i, until case the c ause was hold to 
m the nature Ot a pjmltyoolv bociuso# 
it proviaed for tho recovery of interest 
•or the period which had still to run. If 
the .'nvy Council ruling gave rise io any 
doubt on the .abject, it has bean set at 
rest by b. 69, T. R. Act, which/as noted 
a':ovo, clearly contemplates the exercise 
of the power cf sr«Ic even if there has as 
ye; been no default in respect of payment 
of the principal money. We have, how 
1. (1875) S3 W K 01, 
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ever, tc consider whether the mortgage 
irstiumcnt in this suit docs in fact pro- 
vide Ic r the power of sale on default cf 
payment of interest alone and for the re- 
cox ery of the full amount cf principal and 
interest up to date in the event of such 
defendant. The power of sale is to be 
exercised according to the instrument 
( at any time” on default of payment of 
"principal or interest." The provisicu in 
the deed as to the disposal of the sale- 
proceeds shows th:»t when the power of 
sale is exercised, not only the interest 
which is in arrears hut also the princi- 
pal amount secured is to he recoveiahle 
from the sale. proceeds. The mortgagee 
is to take the moneys which shall then he 
"owing on the security of the mortgage." 
Although the principal money cculd not 
in ordinary ciicurnstances he demanded 
till 31st December 1919, still it i9 a debt 
and is owing to the mortgagee from tho 
time when the money was actually ad- 
vanced to the mortgagor. 

It is true that the cxerciseof tho |*ower 
of sale ho 'ore 3 1st December 1919 has the 
eflect of defeating the express provision 
for re conveyance cn payment of princi- 
I ai and interest on that date. But the 
locumcnt must be t. ken as a whole audit 
ippears to mo that tho parties clearly in- 
tense I the right ol redemption on 31st 
December 1919 to he dt pendent on pun- 
ctual payment of the monthly interest a9 
it fell due in the meantime. I can see no 
reason win the Courts should not give 
eflect to this ir.tenlien. I would, there- 
fore, dismiss the appeal with costs. 

Parlett, J. — 1 coucur. 

K.N./r.K. Appeal dismissed. 
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RlGG, J. 

San Hla Baw— Plaintiff— Appellant. 

• v. 

Mi Khorow Nissa and others — Defend- 
ants— Respondents. 

Special Second Appeal No. 19Cof 1916, 
Decided on 3rd December 1917. 

-^Practice— Judge— Duly of— Judge's know 
ledge con be used in valuing credibility of 
witness— Refusal to believe on ground that 
many cases of party were found to be false 
held justifiable. 

A Judio is justified in using bis knowledge 
about tLe character of ibe partita to %»uit to 
couie to a decision upon thecridit to be attached 
to their exidtoce on the ca-e set up bv them. 

[P 67 C 1] 

Where a District Judge drclined lo b*li*vc In 
tLe biua fiats of a suit br^u^hl by the plainlifi. 


Mi Khorow Nissa (Rigg, J.) 1918 

cults* it "as sur ported by evidenco that left no 
ooubt in tbe tnied of the Judge ab ut ils credi- 
bility, on ibe ground that inanv of tbe suits 
Douched by tbo plaintiff in bis Cjurt bad been 
found to be f«)ie: 

Held : ibat the Judge was justified in alluding 
to hn experience of tho plaiutiO’s litigation m 
bis Court. [P67C1J 

S. M. Dose - for Appellant. 

J. E. Lambert — for Respondents. 

Judgment.— San Hla Baw Mi sued 
Khorow Nissa, wife of Kalathan deceas- 
ed, Mi Shora Bi, Kalathan's daughter, 
and three minor children of defendant 1 
for recovery of Rs. 120 said to he the 
balance rent due on a lease executod by 
Kalathan on 9th May 1913. The suit 
was filed in theTownship Courtof Rathe- 
dauog on 25th November 1915. Neither 
party was assisted in the Township Court 
by an Advocate in the trial in which, as 
the District Judge has remaiked, the 
evidenco was recorded in a somewhat 
perfunctory way without any attempt 
being made to test the credit ility of tho 
witnesses. The Township Judge decreed 
the claim. The decision was reversed 
on appeal to the Distriot Court, Akyab. 
On second appeal to this Court excep- 
tion has been taken to the nature of tho 
judgment written by tho learned Distriot 
Judge. Ho commences his judgment by 
saying: 

"Thu i* a typical "San If!a Baw " caso. IIo 
waul* rcallv lo get a dccicp for cumin laud 
standing in somo one else’* name; so bo brings 
a suit, something like two jeam all. r it is due, 
for rent acalust ibe heirs of Ibe kite ownor 
.... His wa\s of b-J«lu<s< ar-, I knoxv, 
very slipshid, and usually sail my chso to 
tbe wind. . . . SaulllaBaxx. of ci urso, is 
a convicnd perjurer and a man »\bo bx h>e oxvn 
admission i« prepared to *tvi*r lo anjlbing to 
gain time when be is pr*s«ed." 

Tiie Judge also refers to the evidenco 
of Tha KaiDg w ho ho states is a man 
who to hi* own knowledge is accustom- 
ed to give evidence on behalf of San Hla 
Baw. He describes Tha Kaing as San Hla 
Biw' 8 creature. It i9 urged in the appeal 
to this Court that the Judge was not 
justified in making remarks about tho 
characters of the witnesses, when such 
characters were not established by any 
evidence on tho record but were matters 
of personal knowledge of the Judge. In 
Bamurtdoss Mookerjea v. Mt. Tanne (l) 
their Lordships of the Privy Council 
observe as follows: 

"An observation, however, is made by tbe 
Sudder Dewannj Court, ibat ibe Zillah Judge, 
w jib respect lo t»o of Ibe aiUfting t»HucsttS has 
1, (1857- J9J 7 M I A 109=19 E R 27 J (P C) 



1918 


Eo San U v. Ma 


spoken of them from bis own knowledge, as being 
»bnt he calls 'profrrsicnal'wilDesifS,' periODs of 
no character, god, ibexefoie, eniitled lo no 
credit whatever. He does not say that a? we 
understand him, from bis own personal know* 
ledge of the parties, as being in the babit of 
coming before his Court. Now, the Judges in 
theSudder Dewaony Court have passed a severe 
ceosure up 3D the ZilUh Judge, for making that 
observation. Tbeir Lordships think it right to 
«»y that in that censure they do not at all concur. 
Ji U of great importance that the Judge should 
know the character of the parties, and it is of 
gnat ad vintage to the dtosicn cf tU .a*e. 
that it i» heard bv a Judge acquainted with the 
character of the partiea predated as a witnesses, 
who i« capable, therefore, of forming aD opinion 
upon the credit due to them." 

Again in Mahomed Iiuksh Khan v. 
^osseini Iiibi (2) their Lordvbips say 
that they thought the Subordinate Jude o 
ys n ; ;ht m roiying^ the evidence of 
the cub Kegistrar and of the Mukbtar 
? ,h whow charactor the Subo.dinatc 
Ju'l^o Kernel to have been acquainted: 

TooSulK.rdina, Jud«e ».vjs he L.,lda a dip- 
loma andU a vniocubl- pnsrn in hi. . in- 
ujuiiny, andtbaC utibai o fir -»• „ M . ac . 

of hix by which it can su pcci b.ai ." * 

Th08i» Cason are aufRoient authority for 
juattf ym« a Judge in using hit knowledge 
about the chariotor of the parties to como 
to a decs, on upon till oiodit to ho at- 
to their ovidonce or the cut ,n 
up hy them. On the other ham], it ha* 
boon laid down by their Uidahips in 
UurvunM,. Shea V,„l .hat ,J U „ >0 
O»noo., Without giving o-.idonco as a 

Zt"7\ in ": 0re in! " “ his own 
Know livli!,) of particular facts. Ihcir 

lion »ppo, r t0 d , BW the dietinction 
hetweeu thn o,n elusion drawn Iron, the 
knowledge of a Judge about the general 

r 19 : P ' ,,ilio " ol 1,19 and 

ho„ wito..,., and hi, knowlidger, K . rd 

‘•■o u"a,""i'nT, U sue i'n“,h.°“" C,e i l "‘"i 
opinion, therefore that the District ln"| 0f 

was lustilio.l i„ alluding lo hjs,'n.' 

of San Hi, 1W . liti*:, ZaTA'r?™ 

and 


litigation in his Court 
declining to hplu.»« , ri 
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TwoiihY, c. J. and Ouaiond. 4. 

, ,.' au U and another - i iaimiffa— 

Aj peliants. 

d e ^ rt ThaUUg ^-^efendant-Respon. 

Fust Appeal No. 103 of 1917, Decided 
)u'e >rd II , l> rl 19lb 'n 8 ‘ ir8fc<1 c,ec of i)ist - 

Al'mo Ktidy - iu Civ " 

Influence c«n no. be pre.umed Ue 

U uerea liuddbi«t I idy n.,d- a gift 0 , w . ni( , 

hud^oher luphc.v Who was ale ecUog^Tr 

&ru:-z * — 

\! n ^ A u *0 - ^r A ppal |«n : s . 

/ . A . Chart — for Krspond. nt 
Judgment --Toe |.l«ii>i,||, appellants 

I and his W,le Ma Jj„, fueJ 

or a lioclar.iiion cl title i„ respect ol two 
t’Chn ' y aDl lir n of 

the land* an in* sue profile. T ,ose two 
piccca ol lap i together with two heusos 

* Mas 11,12 hy a regia. 

,r,d document lo the plaintiff* hy Ma 

SIiv ID tTu', 'out 

Jl Mwaut M;» Thauui* 

0, ' t Z l >au ^0S MaDo.k 
undhpr l,cs , a , K,U , 'c, who predeceased 

i ,n ,? p v ! 191 *■ *• » 

> ear In lore the d* to of tho riit Wkn. 

Uttorr'of 1 ' Ad* - Mo ""I’ 1 '*' 'or 
and r„ . A '>u, mis. ration to l„* ealato 
»od tae widow Ms I..ik. M, Thaung 

“"i* •* ,|,I J V0 mother, cpposcnl tl.n appli? 

Ci' on nml alum.., I .1. . 1 II** 


„ , , . I -l-IWII III-) a ) , I. 

,ho - (, °P t *on. Tho 


r 'W 

A<iyocaf- H*e*> C'U'I 

Jammu £ k . *. ...i- 


nirt' .n? I h,,vol ' or "''option reoog 
In ^ SUCCCBtlul 'o that suit. 

In caocutmn oilier decree lor co-taagsi. rat 

tie h • Ml ?T D * Me oue o 

the homes which had heen given , 0 M g. 

kU U M ?. B , y,w M *'- San U and 

a J$ >aw applied for removal of the at- 

f.^ aXcf 36 ' ODe0SHn,,8u, ^9'*eolly PU ed 

the Subdiv.sional Court of Twan'e Thov 
^uccu^«-d iu that suit and M* T.aung 
her lo^A 1 ,0lbe Court and 

miswej a,, " eil t0 thi8 Courl were dia- 

Tmn u,o present plaintiffs breu-ht 
thi9 present suit for po 90t5t iou of tho 
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‘-'.vo pieces of land against Ma Thaung 
Me, who had obtained* possession from the 
administrator pendente lito of Ma.Lieb’s 
estate. Tho learned District Judge, after 
examining various rulings of the Indian 
High Courts on the subject of ur.uuc in- 
fluence, has come to the conclusion that 
Mg. Son i being in a position of active 
confidence towards Ma Leik the burden 
of proving that no undue intluonco was 
exercised by him lay on him and that ho 
has not satisfactorily discharged the bur- 
den, as she ha9 not shown that at any 
time either before or after the making oi 
the gift on 2$th May 1912 Ma Leik had 
any independent advice from auybodv 
conversant with tho full facts of the case. 
Ho docided therefore that the gift was 
avoidable by Ma Leik and after her death 
by her legal representative Ma Thaung 
Me. the defendant. 

Tho execution of tho deed of gift is 
clearly established and it is also clear 
that tho donor v. as at that time in full 
possession of her faculties, though sho 
was then a vorv old woman. San l had 
ii power o'. attorney fre-n Ma T-eik end 
was acting as hor agent from tho time of 
nor husband’s death in 1911 until she 
died in 1911. lie had to transact ell Ma 
(joik’s business in Court. IIo and his 
wife lived with Ma Hoik up to time of 
the gift hut whon the gift was male, Ma 
Leik wont to live in another hou'e with 
her sisior Ma HU. San l however con- 
tinued to look after the 'property of her. 
During the two years which elapsed bet- 
ween tho time of the gift and Ma Leik’s 
death in 191-1 she took no steps to revoke 
the gift and in January 1914 she gave 
evidence that she had made a gift. It is 
clear that Ma I .oik fell out with her 
adopted daughtor Ma Thaung Me. though 
it docs rot appear whether thoir first 
disagreement was prior to the gift of 1912 
or not. Tho learned Judge remark? that 
Ma Leilc’s dislike of Ma Thaung Me may 
have been due to tho fact that Ma Thaung 
Me had neglected hor adoptive parents 
for some years. Ma Thaung Me admits 
that she loft l» Po’s house about two 
years before his death in 1911, that she 
saw him afterwards only once and she 
was not present at his funerai. As tho 
learned Judge remarks, there is no need 
in the circumstances to presume any un- 
due influence as accounting for the favour 
shown to Mg. San U and Ma Byaw. The 
donor’s estrangement from her adopted 


daughtor Ma Thaung Me and the desire 
to prevent her from getting tho lands af- 
ter Ma Loik’s death would be sufficient 
to account for Ma Hoik’s actioq in making 
the gift to Mg. San U and Ma Byaw, 
whom she probably regarded with as 
much affliction as if they were hor own 
children. In setting aside the gift the 
Darned Judge was influenced by tho fact 
that tho relationship of principal and 
agent existed between Ma Leik and San 
1 . He considered that they stood to one 
another in such a fiduciary relationship 
that San U was bound to prove tho good 
faith of the transaction under S. Ill, 
Evidence Act, by showing that Ma Leik 
had iudependont advico. It ha9 been 
pointod out in the case of Mating Pu v. 
Lucy Moss (1) that undor tho English! 
law there is r.o presumption of undue in- 
fluence in tho case of a gift to a son, 
grandson or son-in-law oven if made du. 
ring the donor's illness and a few days 
before his doath and that tho Indiau law 
in this resnoct would he tho same. In 
Coomlcr, In rc, Coombcr v. Cooml*r (2) 
there wit a gift by a mother to her son 
who had managed her business for hor 
and collected her rents The learuodJudgos 
decided that although thero was what 
might bo called a fiduciary relationship 
between the mother and tho son, it was 
not such relationship os would load tho 
Court to infor unduo influonce and that 
the burden of proof did not lie upon the 
donee. Wo do not consider 1 hat the pre- 
sent cas9 is one in which tho plaintiffs 
wore bound to show that Ma Leik had 
independent advice. It is 9Uflioient that 
she know porfectly well what sho was 
doing, that she had a clear motive for it 
and that 9ho abided by her act for tho 
remaining two years of her lifo. 

It was pleaded in para. 2 of the written 
statement of Ma Thaung Mo that Ma 
Leik at the time of the gift was tho 
owner of the projortv subject to tho 
rishts of Ma Thaung Mo 39 Aurasa child 
ami that in any case therefore the gift 
should be hold vaiid only to tho extent of 
Ma Leik’s interest in the property. But 
it would follow from the ruling in the 
Full Bench case of Ma Sc in Ton v. Ma 
Son (3) that on tho death of a father the 
eldest daughtor can possibly claim a quar- 
ter share of the joint property oi her 

1. (1915) SLBR 251=20 1 C S3. 

•2. (1911) 1 Ch 7-2*=SO LJC r 899. 

3. (1915) SLBR 501=30 I Q 5SS. 
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parents. At the hearing of this appeal 
Mr. Cnari for the respondent expressly 
waived Ma Tbaung Me's claim to a share 
as Aurasa child set up in the defendant's 
written statement. 

We find that the gift to the plaintiffs- 
appellants was valid; the decree of the 
District Court will be set aside, and there 
will be a declaration in favour of the 
plaintiffs that they are the absolute 
owners of the two pieces of land reforred 
to in the plaint and for possession of the 
said lands. The question of raesno profits 
from 1913-1911 onwards has not been 
decidod and the defendant, respondent's 
Advocate in the District Court expressly 
stated that the claim for me9ne profits as 
sot forth in the plaint was not admitted. 
1 he case must thorofore be remanded to 
the District Court for inquiry as to the 


amount of the mesne profits and when 
the amount is determined the District 
.hnljie will thorcupon grant a decree on 
the amount so determined with costs. 
U>o defendant respondent will pay tho 
plaintiffs.appollants costa in all Courts. 
K.N./u.k. Case remanded. 
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Mahno Kin, .1. 

Rnhay Sukul— Appellant. 

v. 

Man Sukul — Respondent, 
hecond Appeal No. 40 of 1910, Decidod 
0r t I?. 11 ' 1917. 

P ' a,ico 7 Appellate Court diipo.ing of 

«“or on.r nl by ,l - lf 

llLo n JU Kv B °K | Wh0 w di,P " ea ot * ,uil point 

tho rmrlio, ' " U ' ° U uppf: ' 1 wUho " 1 affording 
necJEI,v ln"« °, PP ,? ,lDuUy °‘ Proving what * 

MU! n",, C m ' »" «■- 

, ( ^7 N tr A . Ink!;. 

■ ,itm 

ms. * 

1 J. It. Das for Appellant. ,0Cli 

Dorinr— for licspondent. 

Judgment —The suit was hv 

>P|*ll«ut for the recovery „f 1;, j 1 J. 
on'u'nrn “ 0a iDl0rC ’ t 

2G,h'ir‘ m r 4 n ? l *' 0r “ 8 - !- 000 -' lateJ 

^ U,„r.r!i 

rs °ry a ' Ml l h«t on that dato ho borrow. 


ed. net Rs. 1,000, hut only Rs. 100 for 
which the executed a promissory note 
and that he had pc id off what was due 
on the same. He produced what he 
alleged to be the promissory ncto lor 
Ks. 100. The trial Court dismissed the 
suit oo the ground that it was not satis- 
fied that tho plaintiff had proved his 
claim. The plaintiff appealed to tho 
Divisional Ccart which confirmed the 
decree of the trial Court. Thero is on 
the record much evidence on hath sides. 
But the learned Divisional Judge appa- 
rently found it unnecessary to consider 
it. as ho had seized on what, he ap- 
parently considered to he a matter which 
helped to disuse cl the suit without 
calling for further evidence or explana- 
tion. ft was a matter which ho himself 
oisoovered and from it ho drew his own 
inferences without giving tho party 
against whom he drew the inferences an 
opportunity of explaining tho matter. 1 
will now quote the learned Judge’s words 
to show how ho made tho discovery: 
while the iew w» fc t*iug argued Id tlm Court, 

! J ,£“} lbo lMl fl 8 ur <* tbo uu tabor 
1.00° and tho d*'b at tbo end of tho number 
f h *' I, 1 ’ 7. a P»7 r *» c « tf boing in 0 different ink 
rom tbo other figure* of tb.it number, fo I gent 
lor a glat* and examined it carefully. On 

!2?.a E D 1 , lbro . u * h '”>• fhli, it is seen bo- 
yond’doubt that the last 0 and fbo dash bnvo 
been added, and that tho note tit originally 
written was one for It-. 100 aud not Rs. 1.000. " 
I.'io learned Judge thon proceeded to 
ho,d t,,at P»rt of the defendant’s 
n° r ! r ,n Wh0r0 5,8 8aiJ bo borrowed only 
1U - 1(0 1:1 tru o but the note ho produced 
was a forgery and that tlm noto ho exe- 
cuted was tho noto suod ou, which how. 
«vor the fd.'. in tiff had forged by altering 
the figure *00 into thu figure "l ,000". 

Ie further hold that it followed that 
ho defence that tiio defendant rouaid 
the loan must also ho false. Beth sidos 
were therefore guilty of perjury and 
lorgory hut the plaintiff could not get a 
decree even for the amount held to have 
K*n borrowed by tho defendant, as he 
materially altered his pro-note. 
.Now the learned Judgo has workod out 
*11 this upon the basis of the plaintiff 
5? v,n * ma ' ,e tho alteration in question. 

. at he held may bo put in a few words: 

‘ ne ; P'wntuf altered hia note, therefore 
ne is guilty of forgery ; tho alteration is 
material, therefore the note becomes 
void by reason of that, it is apparent 
that his views arc based upon assump- 
tions which havo not boon put down in 
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black aud white. But I may say io 
passing that it is satisfactory to Dote that 
ho has Dot doue so, for I am going to 
remand the case for further evidence. 
In m\ judgment it is absolutly wrong to 
say that because a roaD alters a figure in 
a document, he thereby forges the docu- 
meet, or because there is something in a 
ditloront ink to the rest of thedocument, 
there must be a material alteration. It 
is obi vie us that it is not fair to resort 
to this train of reasoning without giving 
the party affected thereby a reasonable 
opportunity of meeting it What appears 
at first sighs to bo suspicious may be 
capable of a satisfactory explanation and 
to U90 a homely saying, circumstances 
often alter ca*es. 

For the a box e reasons, I will order that 
tho case be remanded to the trial Court 
“Poo l be following issue: IIow did it 
happeu that the last figure " 0 " in the 
number 1,000 and the dash at the end of 
tho Dumber have the appearance of being 
m a different ink from tho other figures 
of that number ? Tho trial Court will 
record such evidence as is offered by tho 
parties un the issue and return the 
proceedings together with its findings 
through the Divisional Court, which 
will make any remarks it may think 
proper upon tho findings of tho trial 
Court. This order it justified by the 
cases of Krislamma Naidu v. Chapa 
Naulu (1). where it was expressly held 
by Collioe, C. J , that a Judge who dis. 
posed of a suit on a point taken by him. 
self on appeal, without atiordiug tho 
parties an opportunity cf proving what 
was necessary to meet the point, was 
■wrong in law. Tne questioo immediately 
before the Full Beoch in that case was 
whether such au error was a ground for 
revision under S. 022. Civil I*. C., which 
i* S. 115 in the presont Code. The other 
Judges went upon the assumption that 
tho error was one of law without ex. 
prossly saying so and discussed the ap. 
plioahility of S. G22 to the case. 

__ K N./r K. Care rtmnmleA . 

1. (1991) 17 Mad 410. 
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TWOMKY, C J. AND ParLETT. J. 

Maung Since Min — Appellant, 
v. 

ChcUy Firm of A M— Respondents. 

First Appeal No. 110 of 1916, Decided 
on 23rd August 1917. 
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Evidence Act (1 of 1872), S. 92 (4)-Mort- 

W2 ral a * reemen ‘ “> forego i. inodmi*- 
nale— No payment of princip.|-No appli- 
cation of Contract Act (9 of 1872), S. 63. 

A mortgagee, desirous of gelling in bis out- 
standing debts, made an oral offer to tbe mort- 
gagors i that be would accept the principal money 
in full satisfaction cf tbe morigape debt fore- 
going tho interest that bad accrued for some 
three jears. Tbe moitgagors accepted the tffer 
ana tried to raise the money but tbov could not 
raise it and no tend, r of tLo principal money 
was made to tbe moitgagee : 

Hell : (l) that the oral agreement was inad- 
mi.sibla i u evidence in view of tho prov. 4, 
S. 92. Evidence Act ; (2) that as thero «as no 
payment ol the principal monev, the provislona 
of S. 63. Contract Am, did not apply, (p 71 0 1) 

Orminon — tor Appellants. 

J. B. Das — for Respondents. 

Judgment.— This was a suit for the 
principal and interest due cn a mortgage 
instrument. The appellants owed tho 
defendant. respondent firm Rs. 10,000 on 
a re&isteied instrument of mortgage exe- 
cuted in 1905, the stipulated rate of in- 
terest being 1/12 per cent. per mensem. 
The agent cf the respondent firm at that 
time was Allagapia Cbetty. It appears 
that a new agent Muthia being appointed 
in 190b and Allagappa, being desirous of 
getting in tho outstanding debts of tho 
firm before going back to Madras, made 
an oral offer to tho mortgagors that 
he would accept the principal money 
Rs. 10.000 in full satisfaction of tho 
mortgage debt foregoing tho interest I hat 
hod accrued for some 3 years. Tho 
mortgagors accepted this offer and took 
somo steps to taise t he money. But they 
did not actually raiso it and no tondor 
of Rs. 10,000 was made. Thoy explain 
that as there was a dispute between 
Allagappa and Muthia as to whether tho 
defendant’s outgoing or incoming agent 
should receive the money they, the mort- 
gagors. told them to settle between them- 
selves who was to receive it and as they 
did not settle this poiot, tho money was 
never actually p\id. Seme years later, 
before the institution of the suit the 
agent Muthia demanded the money from 
the plaintiffs appellants but they declinod 
to pay him unless the former agent 
Allagappa camo along tco. In the mort- 
gage instrument the mortgagee is iuod- 
tioced as A- M. Allagappa Chetty, hut 
it was not disputed in tho written state- 
ment or apparently at the hearing of the 
suit that it was a mortgage to the A. M. 
Firm of which Allagappa was tbe agent 
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at the time aod of which Muthia is the 
present agent. 

The learned Judge on the Original Side 
has granted a decree for the full amount 
of principal and interest as claimed in 
the plaint, holding that the mortgagors 
failed to carry out their part of the oral 
arrangement of 190S and cannot now 
rely upon that arrangement as absolving 
them from payment cf interest. In my 
opinion this view is clearly correct. The 
arrangement was that the principal money 
should be paid in cash at once or at any 
rate while the two ageots were making 
over and taking over charge. The defen. 
dants. appellants cannot now avail them- 
selves of the excuse that tho twoChotties 
were unable to agree among themselves 
which of them wae to receive the money, 
ft was open to the mortgagors to deposit 
tho monev in Court under S S3, T. 1‘. 
Act, or at least to tender the mooev to 
one or other of the two agents. They 
did not tender the money at all and di I 
not even r* ; so the amount required. By 
their own want of diligenco they lost the 
opportunity which had been given to 
them of obtaining a di-charge in full by 
prompt payment of tho principal mooev. 

1 agree also in the leirnod Judge's 
remark that evidence as to tho oial 
agreement of 1908 was reilly inadmitsl. 
?*lo in view of tho provisions c.f S. 92, 
Trov. 4, Evidence Act. The appellants’ 
learned counsel refers to S. 03, Contract 
Act, as -bowing that an oral agreement 
to forego interest can he enforced. If 
the mortgagors had actuilly paid up the 
prino : pal money at the time and had 
thereupon obtained a discharge in full 
of the mortgage dahr. they could doubt- 
loss under S 03, Contract Act. rely on 
such discharge as a good defonce if the 
'mortgagees wero afterwards to sue them 
;for tho interest. But in the present ca-e 
.'.boro wae no such payment and no such 
jdieohsrgo and the provisions of S. 03, 
•Contract Act. cannot, in my opinion', 
allect tho application of S 92, Evidence 
Act. to tho oral agreement, which was 
not camel out. The application ie dis- 
missed with costs. 

K.N./r.k. Application dismissed. 
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Ormond, Opfc;. C. J. 

Ma Pan U — PlaiatiiT — Applicant, 
v. 

Ma Shwe Tint — Djs'en lint — Opposite 
Party. 

Civil Revn. Xo. 93 of 1910, Decided on 
Sth March 1917. 

=£ R.gidralion Act M6 of 190S), St. 17 and 
49 — Unregittered documrnl ollVaing im- 
movable property Iwsc S-ccntlary evidence 
is nd ni.iiolc only lo prove oral agreement 
not affecting land. 

S.con'itr\ evid* uce of a let unregistered •« -ce- 
ment atV .-ting mi lulctot iu lu nn vul Ic pio- 
pert)’ and tliorcf.ic i.quiroJ to be r qii-lvivd is 
not dduif«iMe 4s evidence Cl 4*i v t tu>;iciiuD 
afl^ctiuq such proper :> but su h ovid nev u nd* 
UiU'ible to prove ilii document la' s< U ovl* 
deuce* an oi*l agreement not alleciin. ibo land 
or « 1 1 lace .'i m Ian i (l* 72 0 1] 

Lambert — for Applicant. 

M aumi Thtn — lor Opposite 1 arty. 

Judgment. -In 1910 the pl intitT-ap- 
pelUni advanced Ri. 430 to the parents 
ol Die m.poudent in consideration of he 
ing put into p s-cssion of lorttin hind, and 
it was agreed that tho plaintiff should 
tske the profits in lieu of interest. The 
tr-uisaction was reduced to writing hut 
not registered. In 1913 the plaintiff had 
to give up po-s* ssiot* to tho respondent 
hecauMt the document not having boon 
register'd, the plaiutsil had no right or 
interest in the Ian*, and therefore hud no 
legal right lo possession. Tho plaintiff 
then instituted this suit in September 
1913 a-kmg for a inoney-dccreo for tho 
R*. 430. In the Township C »urt the 
plaiutifT obtained idocr.-e: in tlio District 
Court plaintiff's suit w is dismissed on tho 
ground that tho plaintiff was prevented 
from proving the ip.OSmeut under which 
he obtained posses. ion by Ss. 49 and 17, 
Registration Act. The plaintilf applies 
in revision on the ground that the Dis- 
trict Court w rongly rej-cted thatovidonco. 
S. 17 require? this document to be rogis- 
ter-1. S. 49 says: , 

' No document requiring under S. 17 to be re- 
ft* Ured »b**ll aflrct auy i m mo vm bio property 
compri*»d therein. «t bo received a- evidence ol 
any tr*R.«ction aflectiug such propertj." 

The document in tho present suit has 
been lost hut if the plaintiff could not 
prove that document if available, he would 
he debarred from proving it by secondary 
evi icnce. But the pi tint iff does not rely 
upon that document to prove any transac- 
tion affecting the land. He does not 
claim that he evor had any legal right to 
the po3se-sion of the laud under that docu- 
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,ment. That he is entitled to use that 
.document as evidence of an oral agreement 
winch docs not affect the land or anv in- 
[terest in the land has been held by all the 
High Courts of India: vide. Ol/aiunnissa 
V; Uoxam Khan ( 1 ) and in this Court 
kyat Thin V. p. c. V. E.Kasu Vtsvana - 
than Chctty (2). The District Judge, 
therefore, wrongly held that that evidence 
was iu admissible. From this judgment it 
appears that be concurs with the Town- 
ship Judge in the findings of fact, if this 
evidence was admissible, i. e., that the 
plaintiff advanced Rs. 450 to the defend, 
ant’s parents in 1910 and obtained posses, 
sion and received the profits in lieu of in- 
terest and was dispossessed in 1915. That 
being so. plaintiff is entitled to a decree 
jfor Rs. 450 against the respondent in her 
.representative capacity with costs in both 
Courts, and three gold mohurs for the 
costs of this application. 

. K-N-'H K. Awhftnlion accepted 

1. 0883) 9 Cal 520 (P |». 

2. (1907-08) UBR 52. 
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TWOMF.Y, C. J. AND MaCNG KlN. J. 

David M. Bruce and ano/Aer— Plaintifls 
— Appellants. 

v. 

Mo. Kyaw Kin Defendant — Respon. 
dent. 

First Appeal No. 54 ol 1917, Decided 
oo 29th April 1918, against decree of 
Or'B.oal S.do of tho High Court, io Suit, 
Nos. 219 and 220 of 1915. 

(«) To r* r Vi C .no u . Liability— Matt*,- i. |j.. 
•' 

A master is answerable for everr such wronc 
of his servant or agent a* is committed io tl,. 
cou.se of the service and for the m.ster s benefit 
though no express command or privity of the 
master bo rroved. IP 70 Cl] 

(b) Tort— Vicarious Liability-Liability „ 
not ol owner at such but as employer of 

The owner of a vessel is not liable qua owner 
for damage caused by the negligence of the err ». 
ilo is liable only as employer of tbe wrong doer. 

(c) Evidence Act (1 of 1872). S. P I 02 
Master s liability for wrong of servanl-Bur- 
den of proof of limit of authority is on 
master— Tort— Vicariout liability. 

In a ca?e wbero tbe question is whether a 
particular act was or was not within tbe «c»pe 
of tbe asent's employment, the burden of proving 
tbe l:nnt of toe agent’s authority is on the enu- 
ciral, inasmuch a* tho character of t-.e authority 
is a maitsr specially within the knowledge of the 
latter, [p 74 c , , 


Lcntaigne — ior Appellant 6 . 

Vahliaria — for Respondent. 

1 vyomey, C. J.— These appeals which 
were heard together arise out of twe suits 
>n which the plaintiffs-respondents (l) 
Messre. Walker and Whyte. Ltd., and 
UIAIr. and Mrs. Bruc* claimed damages 
from the defendand. respondent Mg. Kyaw 
y} n on a cccunt of a collision between 
Rvaw /in „ motor Launch "Handy” and 
Walker and Whyte’s "Triad" on the 
evening 7th Jannary 1915 inthe Kanoungto 
Creok. 1 he Triad’s bows were smashed 
and she sunk and Mr. and Mrs. Brut© 
who were crossing in the Triad to the 
Rangoon side had to swim for tbeir lives. 
The collision was admittedly caused by 
the negligenaco of Hnidayut All, the 
berang of the Handy. His certificate was 
afterwards suspended and he was also 
prosecuted and punished under tho Penal 
Lode. Kyaw Zin, the owner of the 
Handy lives at Kya In. a village in the 
deltaahout / hour's journey from Pyapon. 
lho launch was used by him to ply with 
goods and passengers in the delta. He 
sent it in July 1914 to Messrs. G. Nichole 
and Co.. Marine Contractors, Rangoon, 
to bay* a new engine put in. In Novem- 
ber Nichols wrote that the now engino 
and a ‘kod Kyaw Zin to Bend 
Rs. 4.000. the amount agreed upon. Kyaw 
/id sent his young cousin Klai Po to 
Rangoon to pay the money and bring the 
launch to P>a D pon. She was not brought 
hick at once. She was hired out with a 

crew of a Strang and engine driver, first 
to the Arracan Co. for 18 davs at Rs. 500 
a month and subsequently to Messrs, 
bteol Bros., Ltd., at Rs. 15 a day. She 

had been only for 2i days with Steel 
Lros. when the accident occurred. 

The plaintiff's case in both suns is that 
Klai lo was Kyaw Zin’s -agent, that tho 

crew were engaged by Klai Po. that the 

launch was hired out by Nichols as 
broker for Klai Po to Steel Bros, and that 
Kyaw /id j 8 responsible as owner of the 
launch and as Klai Po's principal for the 
results of the SeraDg’s negligence. The 
defendant-respondeot Kyaw Zin has not 
been consistent in his defence. In a letter. 

Lx. 5. written by his legal adviser Mr. 
Broadbenttwo months after the accident, 
it is slid that Klai Po without authority 
from Kyaw Zin hired out the launch to 
Nichols and that it was Nichols who 
eng*ged the crew and that he let 
out the launch on his own account to 
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the Arracan Co. and afterwads to Steel 
Bros. In his written statement Kyaw 
Zin takes up a different position, viz., 
that Nichols having possession of the 
launch hired it out without any authority. 
The written statement dees not refer to 
Ivlai Po at all. When examined at the 
hearing Kywa Zin at lirst said that Klai 
Po came back to Kya in in December for 
a few days and left word that he had 
hired out the launch to Nichols, hut 
when the evidence was read over loKjaw 
Zin he altered this statement and said 
via] Po loft word merely that “Nichols 
had hired out the launch. •• Klai l*o in 
his evidence laid that Nichols asked him 
to h, ro t he launch to him but that they 
"d not agree about the rato of hiring, lie 
•lomed that the Sorang a„d engine driver 
wore engaged by him and denied also 
hat ho humch was hired hy bis autho- 

o Stool Bros. The learned Judge 
foun.i that it was Klai Po who engaged 
tho crew and also that Klai Po hired out 
ho au„„| lt o Steel lire. thresh Nichol, 
as l>rolior. let the .lu,l«o held that Klai 
lo ««» 0 ","loyod hy Kyaw /.in merely aa 

a olork and that he had no authority to 

iu't°h 0 . ut t , h vr ch " d th »* in * 

ut he acted boyond tho ecope ol hi. 
pl S»““ 1 V ,TbcJud«o added: 

T d n.o.D. l, hold that he had 

(lufriitin n t lor which tbrro \v.-u no jurtMcS.- 


suits were, therofoio. 


The plain tiffs’ 
both dismissed. 

It is urged for tho defendant that thi, 
h sight j, it he a s . u ,„eJ tnat K 

irps 

jw' L:'“^ ap ,z ni ^ 

aid enri, t"* ^ MuUD * ,he ^ang 
Nic-hot 7 ,nvcr " tr0 employed by 
t m il"? U,e l-crio. , Suvein. 

to • »'*uary IU15. If these men 
I “l 1 "*" 0 '' h v N| cliols for tho period m 
fjocemlier when the launch waa hired 


to the Arracan Co. and tho period in 
January when she v.a? hired out to Steols, 
their rimes, salary an i asquifctancos 
would probably appear in this hook in 
tho ordinary course of business. It it 
true that Chi nasa winy Piilay, who was 
at that time a clerk oi Nichols, refers as 
the end of his evidence to another book, 
an engagement !>cok", ns showing for 
what period Nichols' men aoic employed. 
But in an earlier part ol In: evidence 
liiis witness says there h no other C'ta- 
bli aliment book except Kz. K and that 
this is the only bool; hy which ho could 
say who the employ oes were. This wit- 
ness says that receipts for salary wore 
sometimes taken on slips cf paper 
and not in tho book, lie *up| oris 
defendant's case that it was Nichols 
who eug'gcd i ho crew aud save that 
so far as he knows, Nichols had no 
author it v from Kisi Po to hire out tho 
launch. But Chinatawiny is uufriendly to 
Nichols. Mo is now a rival in tho steve- 
during business. 

.. Ho admits that ho loft Nichols partly 
bociruso ho could not put up with his 
way* and iimoDCra” and that ho after- 
wards wrote to a Liver|»ool firm, with 
winch Nichols bad business, a letter. 
Lx. ‘J. »n which ho tried to injure 

Nichols and got tho English firm's busi- 
ness in Kangoon away from Nichols. It 
seems to me. Ex. K must be regarded as 

strong negativo evidence against the de. 

fendant. Tha Maung (1*. W. .s) himsoll 
said that ho was ongaged by tho clerk 
, . i l ’° fcuJ worked for him »s engine 
driver on the Ilaudv for over two months 
aud was |Hud hy hi,„ altogetlior Us. 75 
or ts. bO. But Tha Mating's evidence 
must U- accepted with considerable re. 
I?!'. 0 .? 9 1,0 ,s a nophow of Mrs. Nichols. 
Klai 1 o admits that he paid Tha Maung 
i s. JO but says he took him on 
only after the collision. IIo admits, how- 
ever giving Tha Maung a certificate 
r.x. Lon 1st February, iu which ho says 
Jhat ilia Maung worked for him for 
three months. Then wo have Ex. 5 in 
ther e >8 a clear admission that 
Klai Fopaid off the crew, though it is said 
that Nichole induced him to do so "tak- 
ing full an vantago of his simplicity and 
ignoranca °f business.” I\\aw Zin gives 
Jviai Po s age as 20; but Klai Po himself 
owns to nearly 24, and he has a fair 
knowledge cf English as he n..sstd the Sth 
standard. Alter the collision he signed 
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the launch hv the Arracan Co. and Steels 
and m each of these receipts the transac- 
tion appears as a hiring out bv Nichols 
as broker on behalf of Maung kvaw Zin. 
These are both signed “E. T. Klai Po 
for Mg. Kyaw Zin." 

We are asked to believe that this is 
only another instance of Nichols' supe- 
rior cunning and l\hi Po's ignorance and 
simplicity, but it is hardly likely that 
Kiai Po signed the receipts without 
reading them an! without noticing that 
Nichola figured in them merely as a bro- 
ker. On the evidence {here can he no 
reasonable doubt that it was Klai Po who 
engaged the crew and that Nichols was 
authorized by him to hire out the launch 
to the Arncan Co. and to Steela. It te- 
meine to consider whether the Judgo was 
right in absolving the detendant cn the 
ground that Klai Po acted beyond the 
scope of hi9 employment in hiring 
out the launch through Nichols. The 
owner of a Vessel is not liable qua owner 
for damage c« used by the negligence of 
tho crow, ife is liable only aa employer 
of tho wrong. doer. The wrong-doer in 
this case, i. e. Serang was employed by 
Klai Po. The Judge considered that 
there was no justification for holding that 
Klai Po was an agent, of the defendant. 
In this Court Mr. Vukharia for the de- 
fendant dees not go so f>» r as this. He 
only urges that Klai Po in his capacity of 
clerk was an agent with strictly limited 
authority. I think it is for the owner to 
show cloirly the character of Klai Po's 
agency and to prove that Klai Po ex- 
cecded his authority hy hiring out tho 
launch at Rangoon. Tho burden of proof 
,on this point lay on the defendant ac- 
cording to the principle of S. 10G. Eri. 
jdence Act, for th9 character of Klai Po's 
authority was a matter specially within 
|the principal's knowledge. We cannot 
rely on the evidence of either Kvaw or 
Klai Po They have coutradictod them- 
selves and one another and their evidence 
conflicts in material particulars with the 
statements made on Kyaw Zin's instruc- 
tions in Ex. 5. 

It is clear on Ex. 5 that Klai Po was 
sent to Rangoon to take delivery of the 
launch and bring her to Pvaron. and 
Klai Po admits that he did bring her to 
Pyapon after the collision, having hired 
a Serang under Kyaw Zin’s express in- 
structions. Kyaw Zin has a brother Kya 


-- and KJai lives 

with the two brothers who are related to 
him as second cousins once removed, but 
he calls them both his “uncles." Kya 
/-in as well as Kyaw Zm had a launch. 
It was called the Admire. Klai Po ad- 
mittedly looked after it. It was Klai Po 
who started negotiations with Nichols 
for the purchase of the Admire. He went 
to J egu with Nichols and saw the launch 
there and liking the look of her took her 
to Kya Zin. who theo bought her. After 
the collision Klai Po had tho Handy re- 
Mired at Rangoon, meeting the costs of 
tho repairs out cf the money received 
from tho Arracan Co. and Steels. During 
this time he also applied to the Port 
Commissioners on behalf of his princi- 
pal Kyaw Zin for license to ply 
the launch for hire. The engine driver 
Tha Maung says that boforo relum- 
ing to Pyapon after the col.ision the 
launch was again hired by a broker and 
taken to a village beyond Kvauntan and 
that Klai Po directed him, Tha Maung, 
to go there with the launch, hut Klai Po 
denies thi* hiring also. Altor returning 
to P\apoo the launch was plied for about 
six months in the delta and Klai Po was 
on the launch during tho greater part of 
this time. 

According to Kyaw Zin ho was 
on her for about five months cut of 
tho G. Kvaw Zin sa\ a that Klai Po was 
on the launch to lock after the money 
and that ho wag only acting as a clerk. 
Klai Po I imself says that ho did not act 
as a clerk and he does not say in what 
capacity he «as cn the launch, except 
that he washed tho launch when it was 
dirty. He got no pay. It is a legitimate 
inference that at this time at any rate, 
i. e.. after the collision, he was looking 
after the Handy for Kyaw Zin as he had 
previously looked after the Admire for 
Kya Zin. He was evidently regarded by 
the Police as the person in charge of the 
launch, for he was arrested and kept in 
custody for a week or more when the 
Handy collided with a Sampan in the 
delta. As a matterof fact it seems likely 
that Kya Zin and Kyaw Zin were in 
partnership in the launch business, 
though Klai Po says that they were cnlv 
planoirg to work together. Klai Po wrote 
and signed several letters about the 
Punches for both the brother. Several 
lexers are produced written bv Klai Po 
and signed by him for Kyaw Zin. Ex9. L, 
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"Kyaw Zin Bros.” 
P. is signed "Mg. 


M, N, 0 are signed 
while one letter, Ex 
Kyaw Zin S«gun” Mg. Sagan being the 
father of the two brothers. 

Kyaw Zin and Khi Po would have us 
believe that Klai Po’s principal object in 
going to Rangoon was to get emp! yment 
for himself and that Kyaw Zin seize 1 the 
opportunity of his going to Rangoon to 
send the Rs 100 to Nichols. It i9 clear, 
however, t hat Klai Po remasred|it|R a ngocn 
only as long as the launch was plyir.fi 
there and then returned with her to his 
village after carrying out iho terairs 
ronuorel necessary by the collision and 
obtaining a flying licerso fioin the Port 

Y° f rnm , toners. The admissions of the 
defendant and Klai Po and the circums- 
tanci‘8 aro. in my opinion, entirely incon- 
sistent with the view UkfO by ri.' Earn- 
ed .Judge as to the nature of Klai Po’s 
O'nplounont. The facts app« t r to mo to 

show tin' Kiti Po, bei g the hi t edu- 

o»ted morn' or of the lamily, was on. 
trust-d with a wide cogrce of control a: 
iUngoonrn tho absence of Kvaw Zin. 
lbo very hot that ho -as paid u0 salary 
h significant. Kyaw deputed him to 
bring tho launch from Rangoon, whi.-h 
'vo"H i| y iovoho |,i, ln5 u crew. 

When N'oliol. propo.ej ,h.t , ho |,unoh 

Bhoul.l , ( ,° hire I out i 0 Rt.goon, it Mm,, 
probable that Klai Po readily .« «r»od to 
tho prop, fal. Tho launch hid tdmitiodly 
•«on plying 01 a loot in Pyo^oD-tido 
•Maw Zm, evi( | 00c0 -. t0ll th# op| , ortu- 

Oity Of I oorat i vo employment at Rangoon 
voul,, , lodouhl bo acceptahlo to Kyaw 
Z ' 0, K |ai I o ad mils that ho did not 
commuoicate N , choU ' proposal to Kv , w 
nt all H e pi 0 | )a bly thought that 

-o could ho no doubt as to Ins priVcl 

z srs 

to oil N.cholitoncnd the launch back 
to yapon at once. But ho admits that 
h did not write uclil two weeks afier 

riter uV r0tUrn l ° Han «°° n “"J * week 
•ilter Ins own return to Kva In. Klai Po 

on tho other hand, denies that be re 

-a shodil tler fr ° m Kya ' V Zin ’ *>“t 
8 1,0 ‘V‘1 ? ce,v ® * verbal message from 


him on the day of tho 

ollect that tho launch 
back. 


collision to the 
should bo sent 


It is clear at any rite that Kyaw Zin 
expressed ro disapproval oi the hiring 
out at Rangoon. When (he plaintiffs 
demanded compensation through their 
lawyers, Kyaw Zin visited Mr. Bruce and 
asked him to let him off. So fur from 
disclaiming responsibility for the acci- 
dent he oflervd to g ve up hi# own h unch, 
the Handy, and his hroth r's launch 
Aio.ire” by way of coi.iijn>;tl:on. The 
inciu-kn <,f the A in ire iii this oiler 
lends colour to i he iuppesticn thuf the 
t'-o blot ert were r. ally in ; it ti < rship 
though it may have been that Kyaw Zin 
only counted on obtaining the consent of 
K>a Zin to saciilice tho A liuire. 

I "ould hold that the defendant failed 
entirely to prove that Klai l‘o was a 
meio clerk with no powers of iransCe- 
meut and that on the contrary tho evi- 

dene-MS sufficient to show that Klai Po 

l»ad eo'isi.le able j-overs of control at 
Range on. JJ„ was sent there io luiog 
the I ‘Much to Pyap< n. He had to get a 
licen-o from the Port Trust, to hue a 
crew, and to buy petrol lor tho launch. 

, hi lo ut II mgouQ he saw- that it would 
l»o to his employer's I cut lit to hire out 

the launch there and that he did soup. 

parent |y without consulting (he owner 
or ih in king it necBMry to do so. But 
ho was action f or tho owners hum fit and 
ho evidently considered it so much a 
nutter id course tint he did not inform 
Kvaw Zm of what ho was doing until ho 
went hack to tho village some weeks 
luto', and even then ho only left a casual 
message that the launch had been hired 
out at Rangoon. It is unlikely that Klai 
ro would have acted in this manner if 
his authority from Kyaw Zin was not 
w -1 do enough to let out tho launch at all. 
h>aw Zin'i* inaction on lieai ing of the 
letting out. his apparent acquit-s-enci) in 
"hat KUi Po had done, suggests that 
. ,ai *'° ™ fact the neces9irv autho- 
nty. The relations betweou Klai Po and 
UDcle ? anJ the admissions of 
lv ! 0! l '° as to his connexion with the Ad- 
mire snd the Handy strongly support this 
inference. It is instructive to remember 
that an interval of about three weeks 
e.apsod between the time that Klai Po 
wont to Rangoon for tho launch and the 
time in D.-cember when be returned to 
tho village for a few days. If ho had no 
authority from Kyaw Zin except to go 
and fetch the launch, Kyaw Zin would 
probably have written or seot a message 
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enqmrmg the reason of rlolay in bringing 
the launch to Pyapon. His inaction leads 
to the inference that he had constituted 
ai io nis representative and agent for 
fch ® P “ r,,ose cf '‘iealiog with the launch 
and lint it was left io Klai P 0 either to 
‘nog tho launch back at *onco or to deal 
otherwise with it as might seem profit- 
ab o lbs case falls within the genera! 
rule laid down by Willes, L. J., in Bar. 

En 0[tsh Joint Stock Bank (1): 

?® Seaer.il rule u, ibat ihe masier it answer- 
* bI .° ,or ov * r > su *h wrang of the servant or aeent 

*? lhe r P3Ur « of lbc *rvlc and 
™ ll o matter a benefit. .bcu»b no express eom- 

Imaod or privity of the muter fcc proved. That 
prlnclploia acted upon ovary dav in running 

Il . hJSOC f" appUcd a, ’° 10 direcl 

Roods. as in the cate bolding the 
1 ih, P* hable for tbe act of m«stin 
abroad improperly .elliog tbe cargo. It bas been 
held applicable !o action; of false imprisonment. 

r wh ? r ®. o0,c#M 01 hallway Companies, e t - 
tru$te d with tho execution of bye-laws relating r 0 

lyfullue?? 01 1 * Ud ,ule,,di, *R to «« in tho cour>e 
of tboir duly, improperly imprisoned persona who 
are supposed Io come within tho term, of the 
. II bo * n *cted upon wbero persons 
employed by tbe owners of boett to navigate them 
# l *J a fftra * b;l '’ c cimmittod an infringe- 
* , ® rP 7* or * uch ,,k ® "ron*. In all there 
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i. iT "•wng. IU ill inno 

ca*o* it may be said, a* it we* said hero, that tbo 
master baa not autborl/eil tbe act. It la true 

hi* b n.!t n ih-* Ulb 7 , . M l« ,h * P arlicnUr *ct. but be 
has put the agent In bia place to do that class of 

!n Vi* 2 ? . b i #n,,Wtb# .* BiWMbl# ,or ‘he manner 
n which tbs agent baa conducted himself in do- 
Z* he buMnos. which it wee the act of bia 
master to placo him in." 

I would set aside the decree of the 
Original Side in both casos and would re- 
cord a finding in favour of tho plaintiff on 
,MU0 . 1 and remand the suits for further 
enquiry as to tho amount of damages in 
each case and for final disposal. Tho 
costs oi the appellants in this Court 
should bo borne in both ca*cs by the do- 
fendant. 

Maung’Kin, J.— -I concur. 

. K.N./i:.k. Decree set aside. 

I. (ISO") a Ex 259=^0 L J Ex 147. 


DoctO) for Appellant. 

l H~ i0r R9SpoDden t. 

Judgment .-The facts of this case are 
ully sot out in the judgment of the lower 
appellate Court. It is contended on 
sdcooa cppeal that it has been wrongly 
decided by that Court that a pugmill is 
movab.e property, and that even if this 
contention 13 unsound, the Judge should 
have applied Art. 49. Lira. Act. and passed 
a decree for the value of ’the Mill. Im- 
moviblo property is defined in tho Gene- 
ral Clauses Act 10 of 1897 as including 
things attached .to the earth. Before a 
pugmill can be worked, its posts have to 
•e imbedded in the earth in order to keep 
stationary, and unless it was fixed in 
this manner, it would he of no use. In 
Miller v. Bn:, da ban (l) it was held that 
things such as steam engines and boilers 
soized in execution of a decree wore fix. 
tures and not goods and chattels. In 
iIol>.u> n v. Gorringe (2) it was decided 
that a gas engine affixed to the freehold 
*>y bolts and sc rows to prevent it from 
rooking, was sufficiently aonoxod to tho 
earth to beoome a fixture. The learned 


A. I. R. 1918 Lower Burma 76 

Bigg, J. 

V Thfl — Appellant. 

v. 

Tola Bam — Respondent. 

Special Second Appeal No. 98 of 1910. 
Decided on 13th November 1917 

General Clauses Act (10 of 1897). S 3 (25 I 
—Pugmill created and affixed to earth is im 
movable property. 

Wh. rc » Dugu.:!l is erected and affixed to the 
earth >6 ij immovable property within tbe rrjr.- 
,D 8 01 J (*ty. General Clause Ac:. (P 7G C 2* 


I . — . — — “ Hanna, iiio icarnod 
• udge thinks that thero is no distinction 
between the affixing of a pugmill to tho 
land and that of a toot or plane table. 
In tbo case of a plane tablo. there does 
not seem to roe to bo any difficulty in 
drawing a distinction, a? any ono using it 
has no intention of attaching it to tho 
earth. Whether a tent could bo said to 

he attached to tho earth would. 1 think. I 
depend on tho circumstance of tho caeo.' 
But hero tho pugmill is erected and 
affixed to the earth for tho purpose of 
inking a quantity of bricks, and 1 have no 
doubt that it should h© regarded as im- 
movable property. It is conceded thati 
ii tne pugmill is immovable proporty, 
the suit is in time. Tho only other quos- 
tion for decision ij the amount of da- 
mages to bo award od for wrongful attach- 
ment. The plaintiff valued tho pugmill 
at ..s, 130, which is about tho oost when 
tho mili is new. The mill had been in 
use for sometime boforo its attachment, 
and the claim for its full value is exces- 
sive. Mr. Doctor agrees to my estimat- 
ing the value at any figure I think proper. 

I allow Its. 73 for the pugmill. Mr. 
Doctor 3lso waives ! he claim for attend- 
ing fees, and thero is no proof that the 
plaintiff spent Rs. 414-0 in attonding 

l (1S79J « Cal 9ie. 

2- (1«K) 1 ca 182=6: J Cb 21i. . 
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Court in connexion with the proceedings 
for the romoval of attachment. I accord- 
ingly 6et aside the decree of the lower 
appellate Court and pass a decree for 
Rs. r i 5 plus Rs. 120-2-0 cost9 ordered in 
Civil Miscellaneous Case No. 20 of 1914 
of the Sub-divisional Court, Pyu. The 
defendant-respondent will pay t.vo.thir Is 
of tho costs throughout. 

K.N./ic K. Decree set and-. . 
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Young, .7. 

Ah Poke — Plaintiff. 


v« 

P. M. A. Nagappa Chelty and anollier 
Defendants. 

Regular Civil Suit No. I'lG of 1017, 
Decided on 10th June 191 K. 

(■) Contract Act (9 ,.f 1872). S. 23 -Agree 
meat not to bid og.in.t each other i« not 
void, 

V* between two persona not to hid 

•’""V 1 h other al no auction It not n*e«* 
’ A " lv *9***1 o* uwlnst publii- polir IP 73 G 2] 

(b > Contract Act (9 of 18721. S 23-Void 
agreement not carried out-Mcney paid can 
be r '■covered— When (a .uch contract ear 
cute.l, atatrd— Authority !■» (take holder tr 
pay money con be revok» d before it » p „;. 
out. 

If two runic* ent*r Into „„ illegal control 
uid money U fiiid upon it bv on* t , the otbci 
t m*> !>• recovered t, cl: before «be execution oi 
.bo contract but not afterward*. In the cv* 
»f F™"* entering ir.t-j »«?>i :t co„.nct end 
Piyimt money to .» aUk.-hoMer, il toe eveut 
iinppu'ir. aud the moucy i< paid over without 
diapub.Oul i. o.Midored a* .» compkler c 

Zu?:V^ o rr . l ' , ' ctnnd tfc ° mou 'y *»»"«* i* 

reolaho.d, but I tlio ovent ban not happened 

tbo hi >n* y may bi rocovercd. IP 81 r. l 2' 

Authority given to a aUkeholdar to lay over 

,n r " pccl o( au unlawful t ran Auction 

actual ,0V M ,d al nDV li,no ,lufor<! R hai been 
actual!) paid, oven If it ha« b;cn Cf-dited in 

^ r-r. TSIcm 

Das— for Plaintiff. 

//. Cowaijtt and Chari -for Defendants. 
Judgment.— In this suit ono Ah Foke 
originally sought to recover from the 
Chotby hr,,, of P. M A X&gippa °Chef »v 
th ®. y u ; M ol 5,000 and Rs. t 000 
which bo allogod that he had dopoiited 
wuh him on 2nd April 1917 with interest. 
The CiiG.ty replied denying tint the 
doposit had boon made by the plaintiff 
and alleging that it had been debited 
)no 1,1 ,vut Chaung in tho plaintiff's 

<ra i n had i I r o '* t0 him 

* i • Chaung) five days later. The 

ind'^ifr tr a°j5? inod ,cave to “^end 

in turn^nnt Ch * un 8* lA Kut Chaung 
turn put in a written statement plead- 


ing, as the Cl'.etty had also pleaded, that 
it was he who deposited tho Amount and 
not the plaintiff. On or :il>oufc 18th April 
1918 plaintiff again applied and was 
allowed to amend. His amendment con- 
sisted in explaining the oireurasLances of 
the alleged deposit, namely, that the 
deposit was a bribe to I n paid to defen- 
dant 2 (a) if lit' abstained from bidding at 
tho auction of liquor iieen'es for lilnuza 
or Lieem 2 and 8 and (b) if 

plaintiff ob'.'ined these licenses for a 
certain turn not 8 peoi lied in the pleading. 
Ho st »t- 1 that these sums were deposited 
with Nagappa as stake- holder — he being 
known *o both parties, but that lioensos 
wero knocked to him rt much higher 
figures, sod that consequently he was 
entitled to the return of his money. 
Defendant 1 replied denying ail know. 

-.and maintaining 
tbit the money bad been deposited by 
dofeodant 2. 

Defendant 3 also put in another written 

'omen? in \ Inch he denied tho plain, 
till s allegations aud in his ovidcnco ex- 
plained that tho deposit bad indeed boon 
made with n view to prevent his com- 
1 •' e< -i m (do by himself 
?* IB !l ; ‘ 1 '" !i quarter share 

in n | arJnersliiji ;u tho two iioanses and 
h ® f • on t nt was that he was to 
• ’J a partner if the liconsea wont for less 
than a ! v* and le;.s than Rs. 85.000 res- 
pectively. The licenses as a mattor of 
fact were knocked down for Rs. 1,05.000 
and Rs. 75,100 m l po ho considered tho 
bargain off and went and withdrew tho 
money. It also transpired in tho ovidonco 
toat \U l oko was a partner with one Li 
Kan Situ m the purchase of No. 2 and that 
both wore partners with one Wong King 
in the purchase of No. 3, and that Won* 
King had supplied Rs. 2,000 out of the 
Kj. 4.000 alleged to havo been deposited 
;or No. 3. while Li Kao Shu and Ah 
1-oko had supplied tho Rs. 5.000 for No. 2 
an 1 the ether moiety of Rs. 2.000 for 
i'O. 3. No question of non-joinder, how. 
over, was raised and any such point must 
ho tukon as waived. Now having regard 
to tho flat contradiction of tbe plaintiff’s 
story hy that of defendant it two points 
at once leap into prominence, (a) that the 
Chetty, an impartial person, trusted by 
both, with no apparent object but to do 
the right hod paid dofondant 2 and (b) 
that whichever had paid the Rs. 9,000 
ought to lie ablo to produce accounts 
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sW.ini; that he had taken from his shop 
or borrowed from his Chett 


...ty the sum in 
question. The plaintiff tendered such an 
account, hut it was promptly objected 
that in his affidavit of documents he bad 
sworn so far back as July 1917 that he 
had no account or book of account relating 
to the matter. 

When, therefore, as soon as the case 
came on for hearing he at once tried to 
put a hook of this vital importance in 
evidence, which the other side relying 
upon his affidavit had ne.’er inspected, I 
decliued to admit it, and had it not been 
for the fact that Wong King produced his 
own ctsh ho k in which an entry dated 
2nd April 1917 occurred showing Rupees 
2,000 as paid "for backshish for peace in 
the license", matters would in my judg- 
ment hive gone hard with the plaintiff. 

No objection was taken either to the 
admissibility or to the genuineness of this 
lat or document, and it was therefore, 
admitted, though having regard to what 
had happenod with regard to plaintiff’s 
bo'^ks. it cannot he said to have the weight 
that it r.therwiso would, for Ah Foke and 
Wong King are partners. Technically 
there may have been no ground for ob- 
jecting to its admissibility, hut defen- 
dants had uo roal opportunity of con- 
sidering its genuineness and unless wo 
assumo that tne»e was inexplicable negli. 
gence on the plaintiff's part when he 
sworo ho had no rolevant entries in his 
account books, the ones that ho produced 
wore not genuino and if so. why should 
those of his partnor be. Carelessness, 
however, may be the answer Let us turn 
to defendant 2 No affidavit of documents 
was ever called for from him. and there- 
fore, if he had produced sucli accounts, 
plaintiff would only have had himself to 
thftDk if a hurried inspection in Court 
yielded no result. But defendant 2 pro- 
duced none at all; his story was that the 
Rs. 9.000 wa9 part of a much larger sum 
which he had drawn from two Chatties. 

Be called neither of those, one for the 
weak reason that he bad been subpoenaed 
by tho other side, the other hecau -0 he 
said he had left Rangoon. Ue also pro- 
duced no entry of any receipt in his own 
books though the sums alleged to have 
been taken were very large. He says he 
drew the other and larger portions of the 
sums drawn for tho purpose of bidding, 
but re-paid them a9 he did rot succeed in 
obtaining any license. A9 they constitut- 


ing 

nn °J oM ^Pectod 

R S u°x, hi ‘ Vel8,t the 

Rs 9 000 with Nigappa, hut have dimi- 
nisbe^ h. 8 overdraft. Instead of this he 

ihnnl l k e » W r h N 3 a ? ppa aDd a?ks >hat it 

r v l,eVfd that h0 Char § ed co «- 
tereit to Nagappa and was charged in 

turn no interest by the other Chetries. 

., h he and N»gappa swear that this is 

quite a common thirg, but it seems rather 

curious to roe. 

7 here is no apparent motive for any 
fraud on the part of Nagappa, hut that 
is slender proof that none exists; he had 
oeeu the Chetty of both and each trusted 

him, but every one has a good ebaraotor 

till he is found out. It is impossible to 
decide the case against the plaintiff on 
the<a grounds only. It is not without 
significance that the two defendants con. 
trad ict ooo another as to what happened 
when the money was deposited. The 
Chetty says that all that ho was told by 
Li hot Chaung was that ho was goi D g to 
an auction and that ho was to keep tho 
mooev till he came back, when he would 
Jell bun what he has to do with it. Li 
hut Chauog told the same story in exa- 
mmatiou.io chief. ox:opt that he said . 
that in the evening when he went hack 
to the Chetty ho merely fold him that ho 
might keon the mooey as ho had no use 
for it. In cross examination, however, 
he said that he told the Chetty that tho 
money was to bo used for buying the 
license at the auction and th«t. it w & 9 to 
he bought hy him and Ah Foke jointly. 

Ho immediately corrected the Inst state- 
ment, hut sny9 that he told the Chetty 
in the evening that Ah Foko bad nothing 
to do with the monev, becauso the license 
was not id his (Li Kut Chauog's) name, a 
statement which would be unnecessary 
unless he had more or less explained the 
matter in the morning. Moreover as ho 
admits that the money wa9 ilepositod 
with the Chetty, because he and Ah Foko 
distrusted each other, it is difficult to 
Suppose that Ab Foke would have been 
content to leave the mailer quite unex- 
plained and Li Kut Chauog consequently 
at liberty to send and wi-hdiaw the 
money the Dext minute. Nagappa, how- 
ever, says that no one else told him any- 
thing and that be did not ask aoy one. 

Li Kut Chauog says that Ah Foke merely 
listened and was satisfied. I do not think 
he would have been satisfied, bad the 


story been that told by the Cbtlty, viz., 
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that there wa9 a mere deposit liable to 
withdrawal the Dext iDStaot. Explana- 
tions in my opiuion must have been 
given. 

Nagappa's advocate cross-examined Li 
Rut Chaung as to these statements and 
he pertibted lhat he hed made them. It 
follows that the Chetty’a account, which, 
improbable in itself, cannot be accepted, 
and that he had no business w hichtver 
of the two nude the depcsit ro give it up 
till satisfied that the conditions had been 
fulfilled. 

Lastly, Li Kut Chaung’s story strikes 
me as very lame: Id Km Shu was the 
head partner of Ah Foke, and Li Kut 
Chaung had formerly Leen a put D «rof 
U Kan Shu, but the two had quarreled 
and were no longer even on speaking 
terms, and had become bitter rivals. 

Li Kan Shu's man and Li Kut 
Umung knew and Bays in an ungu,r led 
moment that In K«n Shu w a * Ab Foko 
and Ah I’oko was Li Kan Shu. and yet he 
would have ,t believed, though each 
sworn that ho would never he partner 
again of the other, that ho w n , willing 
to take a 4th sluro with Ah F. ko and 
his enemy partners in the other 3 I I 
cannot holiovo the tale and must held 
that pin (ltd) s story i« ,| l0 lru , h . ||f 
Chan, however, contended that if so. the 
contract was void under S 2i. Comr .ct 
Ac o„ the ground that its object « aa lo 
ohun, the licenses (|ut . h|l0n at 

undervalue that all parties were i„ n. r ; 
do heto and that the Court would not 
interfere to aid odo or the olher. relying 

Kn 10 T°r ,,at " imilar of Sit 

I ' i- v> Ann Tn,k ( •). I n , hn 

miaainner? ij*™ <*”■ 

AgitemeufR «h. r.«bv p*ni-« 

-ach other .1 u , Ebl o VurJ.Vn D01 *° bid 
where ll.o r..nie I. dir • u ‘ l ' 0 ». "r»ci«||y 

nre held veld Jor (K^r '*"• 

t h th « 

.-oni'^tVo jrra tsr; h i ”° 

“rrr" ^ 

fcli&XBJtssiS; 


consideration for an agreement giving to 
the party withdrawing h:s op| oeitiorl at 
the auction a light ol , iv ciupiiou, and 
after regretting Ins inability io consult 
the decisions on which the rules were 
based decided that such an agreement 
was either fraudulent or involved or 
implied injury to the person or property 
of another or was immoial tr opposed to 
public policy, and was void under S. 23, 
Contract Act. In m\ opinion i he learned 
•l ud<>e hud down thu rule too strictly and 
I consider i bat the irue lulo is as stated 
by L.ett and Mookcrjee, JJ , j fl Cabin do 
Lhamdra J ha v. Sh y „m LulJha {is). viz. 
tint such an agreen eut is not necessarilr 
illce.il or against , uhlic policy. Sarjent i 
C. J . hod the same .n Iialhrnhna 
v Nora Moreshiar (V, and in Mahomed 
Mua hat uihur v.Sarvast V,jo ya lianhu. 
Ua . u,,a (.j), the Judcial Com. 

n.nuf fcgeed with I he view of tho 

1 r UrI charge against 
* .';° r . ,h t 1,0 * nd ">'"0 in concert 
h!1 , '““'*• "> '“'i> > iM'.onor ns 
to loev.nt (lie host heii p ohtained 

f.TT't , ‘"' ouo ' 1,1 iMlmreeof 
l.au.l, tm) ll. at prcol „| »u,|, concert will 
not luvali nlo the sale. 11 


In mv opinion, it j* i, n . PS , 


nei-su.K lo get property !( . UlItJc ^ 

its object 

, ",V , 'T, 0 ' '■! in. on tho 

facts as found b\ me hi ro .1 

tran-aclicn was fraudulent, lor as has 
" e i'h do " n ’ the & 

- Rrc V d,8fav our on such a plea whon 
■ t conies ,r° m the m „„ th o( . 

co^ract n u 23, s 0 1 traCt Act ’ I " cvidea that 
I . n ' f elther il "«hlect or con- 

t ou Ls o P ‘ • Herethe ““^dera- 
0 u eS ' de,ha P ,0IDi *« to pay 

Vi., n "’ n ’ i ‘"’ '' id - 'nd 

a ) 1C U 85, 

*■ U*!»4» 1H B at ? 42 . 

s." (lew) fcij fn. =S7 *' A 17 * p 
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neither seems to fall within the section. 
U :s only the object that can be so stig- 
matised. What then was the object ? To 
defraud C.ovcrnment and buy the licenses 
r.t an unfair undervalue or to get the li- 
censes at a reasonable price ? In favour of 
the first alternative is the fact that tho 
plaintiff, who had had the licenses in the 
previous years m l presumably kno w what 
it would be worth his while to oner agreed 
to pay tho defendant Rs. 5.000 if licenses 
No. *3 was knocked down at Rs. 72.000. 
but eventually thought it worth his while 
to pay Rs. 1.05.000 end agreed to pav 
him Rs. 4.000 if license No. 3 was knock- 
ed for Rs. 70.000, but eventually thought 
it worth his while to pay Rs. 75,100. In 
favour of 2nd alternative are the facts, 
(a) that the Rs. 72.000 and Rs. 70.000 
vrero in each caso an advance on the price 
offered and accepted in tho former year, 
fb) that there is no evidence of my col- 
lusion except between these two and it 
seems to bo admitted that, there were 
many biddors. end (c) the plaintiff and 
defondant 2 were not merely rivals in 
business but on very unfriendly terms, 
and the plaintiff may well have thought 
that thedofoudant would run up tho nrice 
to an unfair height out of spite. Colour is 
lont to this last point by tho fact that 
tho contract was net merely that dofen- 
dant should not bid. but that tho prico 
was not to exceed the prico named. The 
plaintiff had no objection to the defen- 
dant bidding, so long as be did not bid 
abovo the price which ho (tho plaintiff) 
was willing to pay; on the contrary he 
would probably havo welcomed such 
bidding as tending to creato a belief in 
the bona fides of the bidding, and the 
object of tho stipulation was to prevent 
the defendant from having tho satisfac- 
tion of pocketing plaintiff's money and 
getting the license by bidding bonami. 

On tho whole, however, while I have no 
sympathy with tho defendant, I find it 
impossible to get over tho fact that pla- 
intiff, who best knew the profits of tho 
licenses inasmuch as he had held them 
certainly for the previous year and also 
I think for several years, tried to get for 
Rs. 72,000 a license for which he ultima- 
tely deemed it worth his while to pay 
Rs. 1,05,000. In accordance with the 
ordinary rules that govern mankind,’ I 
mu9t assume in tho absence of any evi- 
dence to the contrary that the plaintiff 
saw his way to making a profit even at 
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this price, in other words, that he hoped 
by bribing the defendant to get a pro- 
perty worth at least Rs. 1,05,000 for 
Rs. 1 1 2.000. I consider that this was an 
unfair undervalue and that the plaintiff’s 
object was Dot to buy off unfair com peti- 
tion but to obtain the property at an un- 
fair price. As Mookerjee, J., pointed out 
in Atnltka Prasad Singh v. R. H. Whit- 
well (6): 

•Tbo test, in each caso. in wbat was the object 
cl tho agreement among the bidders, it is tho 
*' ,d 10 •* accomplished which detorminos whe- 
ther a combination is lawful or otherwise. 1 1 tho 
object be to obtain the property at a sacrifice, by 
the artifice combiu.«lion is fraudulent, if ihe ob- 
ject be to make a fair burgain, tho combination 
cauoot bo raid to bo fraudulent." 

It is for this reason that Judges have 
in case after case laid down that combina- 
tions such as this are not necessarily or 
are not in themselves fraudulent and tho 
circumstances of oaoh case must theroforo 
be considered. In this caso for tho roasons 
already given. I consider that tho object 
in regard to licenso No. 2 was fraudulent. 

W hether if tho plan had succeeded the 
vendors could havo upset the sale is a 
diiToront matter. In Iialsbury’s Raws of 
England. Yol. 1, p. 512, tbo opinion is 
expressed that even if there is a combina- 
tion among bidders amounting to wlmt is 
known as a knock out, it does not give 
rise to an action at the suit of a vendor 
aud Fletcher, J., in Jyotiprokas Nandi v. 
Jhowmull Jolniry (7) criticised adversely 
the decisions in Ambika Prasad Singh v. 

11. R. XVhitwell (G) andGobindo Chandra 
Jha v. Syam Lai Jla (3), in so far a9 
they decided to the contrary. But I am Dot 
dealing with this case but with the quite 
distinct odo— whethor parties who have 
made such an agreement botween them- 
selves should be entitled to the assistance 
of tho Court to rocover tho price of thoir 
mutual and possibly corrupt bargain. 

The question whether the vendor, who 
has ample power to ascertain the value of 
his property and who can, by putting a 
reserve prico upon it, avoid having to part 
with it at less than his own prico, is en- 
titled to rescind bis contract, merely be- 
cause he has not chosen to put a roservo 
price or has put too low a one, is quite a 
different one. If he is willing tc soil at 
a certain prico and gets that price, has ho 
any right to complain because if he had 
put a higher price, he could have obtained 
it? Lex subvenit vigilantibus non dor- 


7. (1009)36 Cal 134= 1 I C 764. 
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xnientibug. The Contract Act is a Code 
though not a complete one. S. 123 pen- 
alises the correlative fraud of puffing by 
a vendor, is it intentional or uninten- 
tional that there is no provision penaiis. 
ing combinations by bidders to effect the 
opposite result? 

The great lawyers who drew up the 
Code could hardly have beon unaware of 
the judgment in Uogfer v. Martyn (8), 
in which L. D. Romilly, M. R., in 13G7 
five years before tho passing of the Act 
commented on the difference of treatment 
rooted out. Cut it is enough to any that 
the question of the rights of the vendor 
is uot (and in the present cuee where the 
combination failed could not be) U lore 
mo. Hero f am concerned only with the 
contract between Ah Poke and Li Kct 
Cnaung and not with that between Ah 
rokoand bis vendor, and tho sole quo-tion 
is whether the Court should lend its aid to 
tho plaintiff to recover his money from 
uofend.n*. 1 or 2 With rcg-.rl to 1U»DM 
•■no. .J, tho arrangement was that R*. 1.000 
was to ha paid if the biddings di l 
not exceed Us. 70.000; a matter of 
, J? knoc ’* t6d «*ov. n for Us. 75,000 

h»n »•«»«.. [ .night have 

liold that tho dillerenco of price was in 
Bufliciont proof of any impropriety of oh. 
ico.. Cut it do os not stand alone and v. 

a .on.) transaction and I thin.*: that the 

nhjoct was tho tamo in both. and on the 
principles that ex dolo main r.on oritur 
aGll ° ,in '* ,n V*ri deltclc ;w<ior est ',:ch 
di ho fiomdcnlis, 1 must dcclino to ha|» 
tho plamtdf to not hi, , oonoy |, ;lck , mr l 

hi ' t n -, ” ho ha ' J ‘“Roly porfnrino 1 
hn part o( tho oontraot: of. KtarUy v 

Vfiomjxou (J). Uut aa regards Kaeapna 

.. In T° " o , " 0runt: 113 »*» » trouoo . r 
usont or. if tho transaction ho re-arded 
as a wager in which Ah V„ko bet U K^t 
Chauni; Us. f>.()0a and lu non , . ■? 
tliat tno licenses would fetch rmportiv 7 

more than It,. 72,000 and Hs.ToTm te 
was a atako. holder, and tho rffi 
down in UaMow v. Jack, or. ( 10 ) * h *£ 

■■t it'?; * s 'o'lows: ° 

and 1*„T h-p.Te'^Av n'"“ 
thal may bo rccavcro 1 back bllrt „ olh «. 

tho contract, but not r„ t fi. CU * 1 ° n ° f 

persons enicrin* in, a * a two ot 

money to a *-tu«- holder, V " nd . ^ ia K 

10 11 h 742.’ 

1U - (loi'j 1||, vG oo, 

^ I - IV 1 I A 12 
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tract and tho mcncy cannot be reclaimed, but if 
tho event has not harpened, tbe money tcav bo 
recovered. With rfgp.-ct t, » Make holder tbr ro 
is a third ca«o. \i:„ v. her j iLeovcot tan happened, 
but befo.c the mon-v has b.-en p*:U ovr r. me 
party expresses hie ufcsmt from tho pajm-nt." 

This ease was oliowed in Ilodson v. 
TerriH (11). and Stiilir*;*, . 7 ., in Barclay 
v. Peat i (19) *i that fib • 
cases had been repe: tedly recognised as 
eorreolly laying down tho l.n\ on theenfc- 
jec. asd ColJir M R. . : , a m y. 

Ck rissiporth (lJj hi r.^pru'.-.l 

of Stirling, J.’s * ...irk?. In the pi 
cr.^e, as 1 have already seid, even if th*: 
orai evidence of the plaintiff c r. tho ’ci :S 
should bo discarded, which I mu-fi ro/’ o 
taheo as coucoding. it is oi.ar t ha*j tho 
plaintiffs by their lawyer’s letter j roliibi- 
ted the pay men: o' Hie ia-'oe\ , Lcfore it 
had !*. eu paid over ic.1 when only o pm. 
now h.vl l»o(:ii given. To pry and to - »o. 
niiao is, pay sue net tho snmu thin'.; imd 
ae U Hatad by Pollock md Vnlia'a Con- 
tract Aot. Edn. 3 , p. GiS, authority to 
pay money in rce;*ct of r.nur. lawful iran- 

sactu u may l> 4 rovokod at any ti„. 0 be- 
fore it has Ir on actually paid, * von if it 
ha* hcen ci edited in at count. 1 doubt if 
the pro-uoto could havo boor* enforced 

-- h0 ‘ ' ■ <*■« 10 |.ny it and 

. .ko . >.i consequence*, j?],,* C on- 

, . • . *V f >a. 1 I l.an ! also 

r »k ^ ' " Li KutObanog, and 

»u’.cior«, cannot help tho p’aintitf to 
recover tho money from hi,.: and the suit 
' nUV ,;0 ll -S 'nF ed -b agr.i: «t him. though 
unnrn- :. l0 C'ruUmsUncoa J make no order 
^ to cost.; but as against Nagspp*, who 
was an ;l ;ent and virtually r. atake-holder 

who pa , (1 ovor , nonoy aft , r llis authorit 

nad been countermanded. J must grant a 
docre, with interest at G por coat, from 
otn April 191/ to realization i; \ costs. 

K.N./b.K. Suit decreed. 

n. a- ;') i c .. i 7(7. 

U. lSp3,2Ch 154=02 I. J Cb 03 6. 
l«h 11006; 2 K Ji 123=74 L J K 11 G20. 
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Macng Kin, J. 

*V//a Sau Pu —Accused— Appellant, 

v. 

Emperor Opposite Party. 

. Cr, ra>na! Appeal No. 109 of 1917, De 
eded on 23rd March 1917, from the 
ordor cf Spccia 1 Power Magistrate, Pe gUl 
u/; --.th -January 1917, in Criminal Rot 

Trial No.21.Soi 1910. 


• ill . . 
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(a) p?na) Cod* (1360), S. 376-Statement 
by complrinant immediately after occurrence 
is admissible ai evidence of consistency of 
her conduct— Evidence Act(1872). Ss. 8 and 
157. 

In a case of rape tho «*atement made by the 
complainant immediately after the o:currenc<* to 
another woman i« adraisstbl i, not as evidence of 
the truth of toe charge a1l»g«d, hut 93 corrob»ra- 
t'lii; the c edibility of the complainant and as 
evidence of the consist? nev of her conduct. 

( P PS Oil 

(b) Penal Code fl8S01. S. 376-Suicide of 
oomplainant cannot be taken into considera- 
tion in passing sentence on accused. 

An inference adverse to the accused cannot ba 
dra‘711 from tbo fact that ibo complainant was 
very much ashamed and even committed suicide 
owing to the shame brought on her. 

IP 82 C 2: P 83 C 1] 

Tl.o fact of the complainaufs suicide should 
uMb- Uk«o into consideration in passing sen- 
tence in a case of rape because that is neither 
tho natural nor ordinary uor probable conse- 
quewc.* of the oc^ured'sact. ( P 83 C X] 

Judgment —I am not satisfied that 
tho conviction for rape is justified by tho 
ovidonce and I think tho offence commit- 
ted was ono of assault with intent to out- 
rage the modesty of a woman. The con- 
viotion for rape depends solely upon what 
the girl is supposed to have sai l to Mi 
jO Z i and others. Whet she said to M.i 
0 Z* is admissible, not as evideuce of the 
truth of tho charged alleged, but as cor. 
Jroborating tho credibility ot the »*irl and 
as ovidonce of the consistency of her con- 
duct. Let us now soo what happened. 
The girl went, to cut grass iu tho fielj 
and somotiiro after she went running to 
Ma O Za and told her that the accused 
had squca/ol her neck and raped her. 
and when asked whore the offender was 
she pointed out and tho accused was seou 
walking away fast. Ma O Zi does no- ap. 
pear co have asked any questions as to the 
details of tho offooce committed. Nor 
did she examine the girl's longyi or per- 
son. She saw a red mark on her throat. 
It was shown hor by the girl. To two 
othor women including her mother the 
girl stated the 3amo thing a«sho had done 
to Ma 0 Zi. According to thoirevider.ee 
the girl would seem to bo very much 
j»3hamod of having been maltreated bytbe 
accusod, for she beat her breast and cried 
saying that it would not ho worth her 
while to live in the human world any 
more. None of the women asked thegirl 
in order to get details showing that her 
words that she wag raped were correctly 
used. Nor any cf them examine her per- 
son or her clothes to see if there were 
any 9igus of rape. Only Ma Pe, the girl's 


mother, is supnosed to have asked her, if 
there was penetration and she is supposed 
to have said there was. Curiously enough 
this was deposed to not by Ma Pe but by 
Ma 0 Za who said: 

"I did not ask when Ma Pe asked Ma E Thwe 
that is. the girl said that penetration took place 
wuen rape was committed, " 

so that it is not safe to seize on this piece 
of evidence and direct one’s attention 
against the accused. The girl i3 dead; she- 
hanged herself the very day she was in- 
sulted. so we have not her evidence. Now 
it is for me to try and ascertain whether 
there is evidence on the record of rape 
having been committed. Tho girl’s longyi 
and the accused were sent to the Chemi- 
cal Examiner, who has reported that 
there was no spermatozoa on either longyi. 
The medical ovidence shows that owing 
to the decomposed state of tho girl’s body 
it was difficult to detect marks of violence- 
other than wounds such as stick and dah 
wounds. No signs of violence could be 
doteoted at the vulva orifice. Tho medi. 
cal evidence shows, if anythiog, that there 
were no signs of violence on the girl's 
person. There was not rent of any sort 
or kind in the girl's jaokot. It was, how- 
ever. stair.ed with mud on tbo right side 
cf tho hack of the jacket especially on 
the upper part and also on tho outerside 
of the right sleeve about tho fore- 
arm. This shows that, if tho girl was 
thrown before the attempt at rapo, the 
man did uot succeed in making tho neces- 
sary preparations. lie never got hor full 
on her back. 

This view is supported by the fact that 
it is nowhere stated that there wore any 
mud stains on her longyi. In faot wo 
must take it that there were no such 
stains on tho longyi because the Magis- 
trate had both the longyi and tho jacket 
bofore him and after examining them 
noted about stains on the jacket only. 
The proper inference then is that the 
girl’s neck was squeezed and that she was 
thrown down on tho ground; she resisted 
and the man gavo up aod ran away. The- 
fact that the paddy plants appeared to 
have been trodden down only shows that 
there was a struggle and nothing more. 

In my judgment it is very unsafe to rely 
on a jungle girl when 9be says "I am 
raped" without prrticulars being obtain- 
ed by questioning hor. That such people 
do not speak with clearness and preci- 
sion is proverbial. Nor can we draw any 
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inference adverse to the acoused from 
the fact that the girl was very much 
tshamed and even committed suicide ow- 
ing to the shame brought on her. She 
must be adjudged to bo a girl with an 
abnormal mind, doing and saying things 
what others in similar circumstances 
would not do or say. Her words are not 
consistent with the pest mortem appear- 
ances or the absence of stains on her long* i 
or the mud stains which were only on 
the right side of her body which shows 
that sho must have fallen sideways and 
never on her back. I thought at Grst 
that the offence committed by the accu- 
sed might be ono of an attempt to commit 
rape. But I think the above findings do 
not justify that view: tee Empress v. 
Shanker (1). 

For the reasons above stated I hold that 
the conviction and sentenco for rapo 
ought to he set aside and the accused 
convicted of an assault with intent to 
outrage the modesty of a woman. I, there. 
for«\ altor the conviction to one under 
, :,r ' *• L P. C. and sentenco the accus- 
od to ono year's rigorous imprisonment. 
In passing sentence I have not taken into 
consideration thefaot of the girl's suicide, 
because that is neither a natural nor 
.ordinary nor probablo consequence of the 
isoousod s act. 

K.N./r.k. Conviction altered. 

0-81) r» Itom ios. 
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Young, J. 

Consttrdin*— Petitioner. 

Smainc — Opposite Party. 

Civil Regular No. 271 of 191 f» Dec id 
od on fith July 1917 ’ 

(a) Divorce Act (4 of 1869) S. 4-S 4 

Suction I, Divorce A-l «kuk . ■■ 

f'MIOIon ... ,d Vii'J vr ', b * 1 

mmm 

I " 8 • P» r ‘loular marries* void n not hevino 

tlo ceremony only. eQ *jp £ 


Section 6. Christian Marriage Act, deals only 
'-ith the ceremony and the jtraon who may 
perform it. and not with the capacity of the 
persons on whom it is performed or with the 
c*p«city of the person who perforins it, save that 
ho should have received episcopal ordiuadon. 

(c) Divorce Act 11869). S. 1 9 - Fraud to'iet 
aside marriage- Fraud must be such as to 
amount to no consent. 

There is uo degree of deception which can 
avail to set aside a contract ot marriage know- 
ingly made, unless the party imposed upon has 
been deceived as to the person and thus baa 
givm no consent at all. II* 81 C 2) 

When fraud is spoken of as avoiding \ 
marriage, it means such fraud as pr. cures I ho 
appearance without the reality of consent; it 
docs not include such fraud osiucuces a consent 
Lei fraud which is practised on a third parte in 
order iq precure • license. [p g| (j gj 

Giles uud Villa — for Petitioner. 

DeGlanvtlla and Miller— lor Opposite 

Party. 

Judgment- In this suit the peti- 
tioner seeks to have it deolared that 
his marriage with the respondent is null 
and void, (a) on the ground that his 
consent was procured by fraud, (b) on 
tho ground that they were married by a 
Roman Catholic priest, who was by the 
rules and regulations of his church in. 
capablo of marrying them inasmuch as 
the recponJeot wse a divorced women, 
a fact of which ho was unawaro when 

J? BMrriafli ceremony. 

Mr. UeGUnvilleforthe respondent raised 
a preliminary objection to the jorisdic- 
t.on relying on Ss. I, 18 and 19. Divorce 
Ac*., the effect of which is clearly, if 

this Act alone is t 0 bo considered,’ to 

deprive ho Court of any jurisdiction to 
consider the petitioner’s second ground. 
Mr. IM.Ianvillo also urged that S 4 
which provides that the jurisdiction 
then exercised by the High Courts in 
all causes, suits and matters matrimonial 
shall exercised subject to the pro- 
visions of tho Divorce Act and not other- 
wise. precludes the Court from consider- 
ing the provisions of S. 4. Christian 
Marriage Act. which declares that every 
marriage solemnized otherwise than in 
accordance with the provisions of S 5 
shall be void. In support of his conten- 
tion he relied upon the case of Gasper v. 
Gonsalves (1). in which Pontifex, J., 
hold that the High Court could not 
entertain a suit of a matrimonial nature 
otherwise than as provided by the 
Divorce Act and, therefore, had do juris- 
d ic* i on to m ake a decree of nullity on 

1- U»H) 18 BL R 109. 
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the ground that the marriage was in- 
valid Tins case, however, was decided 
ex parte. Further in Lopez v. Lopez (2), 
where the question was whether* a cer- 
tain marriage was void on the ground 
that the parties wore within the pro- 
hi bl tea degrees— one of the grounds on 
which a marriage may be declared null 
and void uuder the Divorce Act. it 
was also argued that the marriago was 
void under the Christian Marriage Act 
and Wilson. J. t who delivered the opi. 
nion of the Full Bench, stated as fol- 
lows: 

01 J 5 0, 1872 •"*«••• ” the 

fn i! m , bal marriage may be solemnised 
in India (1) bv any person who has received 
episcopal ordination provided that the marriage 
be solemnised according to the rulis. rites, 
ceremonies end customs ol the church of which 
he U a minister.' It was argued that the words 
rites rules, ceremonies, and customs, here 
us-d include rules as to capacity to marrr. and 
mako these rules In each c«<o depend upon the 
law of the church whore minister performs the 
marriage. That argument would leed hv a «bort 
procoss to the same conclusion r ». which wc have 
arrived upon this reference. The construction 
of thoso words is dilhcult: we aro not prepared t> 
express a unanimous opinion upon it md it i< 
unnecessary that we should deal with it " 

The caao was, thoreforo, decided on 
tho Divorco Act. but while it is uofortu- 
nato that this Court is deprived of tho 
advantage of learning the views of the 
Calcutta High Court, on the moaning 
of these words, it is significant that 
it Dover occurred oithor to counsol 
or to Court to question the juris, 
diction to decido the rdferonce under 
the Christian Marriage Act. The 
Court rof rained from doing so only 
from lack of unanimity and because it 
was possible to decido the question raised 
in the case undor the Divorce Act. I 
am of the same opinion: the Christian 
Marriage Act in S. 4, expressly declares 
that marriages aro null which are not 
solemnised in accordance with the pro- 
visions of S. 5 and I fail to see how if, 
as here, the question is whether a parti- 
cular marriage was so solemnised, I can 
Irofrain from deciding it and declaring 
tho result in accordance with the law. 

7 cannot agree with thedecision in Gasper 
v. Gonsalves (l), if, and so far a9. it de- 
cides to the contrary, and I am not bound 
by it. aud if I were, I should require to 
be satisfied that the suit being one to 
doclarea marriage solemnised in Chander- 
nagore. a French settlement, null and 
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tTon 'to h /Jr ar ^Vu Udge had SDy iuri3dio - 
“n d ' W ! 6h tbe cass at all. for under 

onh 'be 0 '^, ; f /' eCr ° e3 of nullit 5' 

om> be granted in cases where tho 

:"*£ h S bee ? solarised in British 

nnl i nl - and the 8amo > s the case 

therefor^ C Pk ' *T ' Aarri ^ e Act - Unless, 
J f ° 01 Chandernagore is i n India. 

C.T fn, mS t0 me ^ ou htful under the 

General Clauses Act, which defines India 
as moaning British India together with 

2 err J , flS ° flay native P^noe. or 
chief under tho suzerainty of His Majiesty . 

the decision would he one without 

hvH \ At * however. I am notbounod 

^ ca .° K deo, . 81 ° Q ' 1 do not propose to dis- 
cuss the point on which I have not had 
tne a l vantage oflhearing argument. I hold 
1 J haT ® Jurisdiction to deal with both 
grounds of tho petition. 

. tho f,rst Rround - viz., that 
too petitioner s consent was obtained by 
iraud. the cross-examination of the poti- 
tioner shows that if there was fraud 

within the meaning of the Divorco Act, 

lh9 aut horities of 
Moss V .Voss (3). and Swift v. Kelly (4). 
shew that the frauds allegol do not, 
a sc or ding to tne principles and rules of 
tho English Courts which uuder S. 7, 
Divorce Act. I am bound to follow, afford 
grounds for granting the roliof sought. 
Thus in Swift v. Kelly (4). tho Judicial 
Committee stated as follows: 

. i ‘ fcra , “ d##d ,0 lh « general li« 

of all con trie*, a* it ccrtainlv it of England 

SU.uufe lbe,e . bf Bome provision of 

fn aTic^r/S ° 8C#rU,nlh,n «‘ 10 bpdono 

in a specified manner, no marrlago vhall bo held 
%oli moreiy upon proof that it had boon con- 

traded upon fal«» representation. and that but 

for such contrivance, content would never have, 
been obtained. bol*** tho parly Imposed upon! 
ha. been deceived a. to the person i»ud thus hasl 
men no cons-nt at all. there Is no degree of 
deception which can avail to tet aside a contract 
of marriage knowingly made." 

and in .Vos* v. Moss (3), Sir Francis Jeune 
expressed his agreement with this view 
of the law of England, and stated (page 
2o8J. that: 

"when in Eagli.h Law fraud is spoken of as a 
ground for avoiding a marriage, tbit does not 
include such fraud a. induces a consent, but is 
limited to suchfraud as procure, tho appearance! 
without the reality of consent." 

In this case it is not alleged that there 
was no oonsent, the petitioner expressly 
pleads that he did consent, hut that his 
consent was procured by fraud. Hs also 


2. ( 1886) 12 Cal 70. 


3 (ISO?) P SG3=GG L J T 154- 
4.(1S35) 3 Knapp 257=12 E R 61$. 


1918 CONSTERDINE v. Sw aine (Young, J.) Lower Burma 85 


plead9 that the license was fraudulently 
obtained by the respondent concealing 
from the priest that 9he had been divorced. 
The alleged fraud upon the petitioner is 
expressly dealt with by both the above 
authorities and the fraud upon the priest 
is inferentially dealt with in Moss v. Moss 
(3), and expressly in Swift v. Kelly (4), 
where their Lordships sa>: 

“If such W thi law tocbio’g censent to the 
marriage itself and the fraud wherebv that con- 
sent was obtained, it would be extraodinarv 
indeed if another rule were allowed to govern 
the care where fraud has been practiced upon a 
third parly, acting immaterially iq granting the 
Iicecso to celebrato It." • 


Moreover, S. 10 does not include fraud 
upon a third party as one of the grounds 
for invalidating a marriage. At the com- 
moncomont cf the second day’s hearing I 
atlted Mr.Giles whether in tho face of those 
authorities and tho evidence a9 to condo- 
nation it was worthwhile proceeding 
w;th tho cjso upon the ground of fraud, 
and he abandoned this portion of it. It re. 
mains to deal with tho second ground, viz , 
tli at tho marriage was celohratol by a 
Homan Catholic priest in this city of 
Rangoon and that as tho lady had been 
divorced, tho marriago was null and void 
under tho provisions , of tho Christian 
Marriago Act. S. SoftnoAot provide* that 
J Durrl 1 ho solemn i, id n, India |, y 

(amongst other#) any person who 

1 ' '' •P*wo|»l ordinal too, provide . that 
the marriage bosolemoise i « so irdiog to the 
rules ritO!.,ceromonios and customs of the 

church of which ho is a minister. Thero 
is no doubt that in this cuo tho celebrant 
nad received episcopal ordination and no 
doubt that the marriage was celebrated 
lolh ® ru, <*. rite, ceremonies 
» ud customs of his church, except as re- 
gards tho fad that the lady had been 
divorced. There is equally no doubt^on 
u. evidence that according to its rule* 
and cussoms no priest of the Church of 
Homo cun celebrate a marriago between 
persons one or hot!, of whom has !,e«n 
divorced, and no person can marry - 
«h voiced man or woman. Tho question. 
,,0 ,^7 v ; or . w not whether tho marriage i 9 

valid m the eyes of the church which is 

simple but whether it is valid in the 
of the law which is difficult. It is 
exactly tho question on which tho Cal. 
cuttu High Court were not unanimous, 
and ou which unfortunately thoy express, 
ed no opinion, and the answer depends 
upon the meaning of the words "provided 


that the marriage be solemnised accord- 
ing to the rules, rites, ceremonies and 
customs of the church.” According to 
the tenots of the Roman Church such a 
marriage is bigamous, no priost can solem- 
nise it, no person can enter into it. Ac- 
cording to the law it is otherwise and if 
the parties had had their m irriagesok'm- 
nised by a marriago Registrar or a clergy- 
man of the Church of England, no ques- 
tion, so far as I can sco. could have 
arison. and it undoubtedly would lutvohoeti 
rr.oro prudor.t il the lady, who it may bo 
assumed desired to coutract a marriage 
thaf would he binding had adopted that 
course. But she elected not to do so. and 
'*• is, thoiefore. necessary to determine, 
not whether the union is binding Recording 
to toe Church of Rome, but whether it is 
li d ag in lew. 

1 1 moled"! 

• - cbrttcd. see Queen -Em press v.l 
I'au. i), and while tho Divorce Act ei.os 
tho ext *rual reasons and causes for which, 
apart from the ceremony, a marriage may 
bo declare 1 null and void, tho Christian! 
Marriage Act in theto sections deals with 

™ « 1 ' tod tho oeremony only. 

\ Jow n,t that persons may marry* 
•Mil oilier if tho law of tho church by 
winch they are married so pormits, anil 
docs not say that priests may marry such 
i •* ' ■ :l • od only if the law of their 
cliurci si lows, hut morel v provides, as it 
seems to mo. how every Christian mar- 
• - 1 be solemnised or oolohrated. 

77, “* **»>«• "shall bo HolcmniNd 

•tcvvr j ,',cs with tli<* provisioDs of S. 5 and 
•very raaniate • shall b» noil." 

•Von 8. H docs not say that Christians 
'f , “'" a ■ n * r 7 °*»o another provided that 
t ey ire married hv a person who has re- 
ceived episcopal ordination and provided 
further t.iat they are permitted to marry 
each o' hoi r>\ ti;r rules of tho church and 
are marrio:! In accordance with its rules, 
r-tos, ceremonies and customs, hut that 
marriage? may he solomnised in India 
,y certain persons, provided that they 
aro solemnised in accordance with cer- 
tain rules. Iu other words, tho sec- 
tion, in my opinion deals only with the 
ceremony and the person who may per 
orm it and not with tho capacity of the 
persons on whom it is performed or with 
the capacity of the person who performs 
' • SAve a * 'S expressed in thesootion, viz. 

S- '1637) 20 Mad 12. 
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that ha should have received episcopal 
ord nation. It is not suggested that the 
parues are not Christians, or that the per- 
son who Performed the marriage ceremony 

tha d tr«r ,r8d 8pUoopal Or( iinat;on or 
that the ceremony was performed in any 

way differently from that in which mar 

w! 3 k rOCOl f brltea in th « R °mau Church. 
Such being the case, the nurm-e ' ' 

\ h ,° cun d‘ Cloni 'required 
oar “ M ? rr “e° Act. and the 
pa ties n the eye of the law are man and 

0^.eM,^r.* PPli0MiO ° Wi ‘ b 

K.N./n.K. _P'Utio n 
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Full Bench 

OliMOKr. Or FG, c. J , AM) TAUm, 
\ovkq and Mauno Kin. JJ. 

//owa— Applicant. 

y 

§ SK33W5S 

Eu«lcr R r , P r fCd " re,Don *® *® * nailed* *Wd 
' n Caa S law diuustfd. [v fS C i] 
Maung Ba Kya f° r Applicant. 

1 U ,t ~JS >r Oppout* P>»rty. 

Order of Reference. 

an!*i- ? lt ' Petitioner filed an 

application on 28th July 1915 for per- 

Vmrnr t 0 K B T lh ° tvV ° res P° od ^t S as a 
on i f N °, t,C0 ****** “Poo the res- 

£ " *■ wh ® on l, ‘* 7th December filed 
through an advocate a written statement 
among other things, that the 
application for leave to sue as a pauper 

DUtrTct r T d r aCC ° rding 10 ,axv - The 
District Judge found that the schedule of 

nnL T» f b0,ODg!O « t0 tho applicant 
annexed to her application was not veri- 
f-od. nor was it referred to in tho appli. 
cation itself, which was verified. He 
^ereforo rejected the application under 
7 / •«. Jv. o (a), as not being framed in 
toe manner prescribed by R. 2. On 22nd 
January 1916 the petitioner 6led another 
application for leave to sue as a pauper 
ami notice was issued to the respondents, 
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Who filed a written statement pleading 

t£7o 8 rm* th . i0S5 ’- that th9 ™fusal of 
to t ie TnZ ? PP,1CatI . 0D f C0D9 tituted a bar 

J D u 0 d K goT" e d ,0rraVi5i0n0f tho 

ordefrf ° e I*. 00 thG fir0Ulld ^at tho 
order of rejection under R. 5 (a) does not 

amouat to an order of rofusal coder It. 7 

l “ 8 a bart0 tbs farther 

applicaiioo under R. 15. If t | lia he , 

t Ciec T C T‘ in “'““ias to consider 
the second application on its merits fail. 

ed to oxercise jurisdiction vested in it 

i“ i ,'! e ™*ttar is open to revision. 

A-JJ,!, r8li8! * “I ’ 00 Kali 

tuTjjr,:- - v - **■ D ^n« a/. i n 

that esse the applicant filed a petition 
or perm'.siontosuaas a pauper, upon 
vhich notioo was issue! under 0. 33. 

was r.l» l U l'n‘ Ue ? Uv an a " ,80d ' : 1 1‘^ition 
,7e(.n. , , lnSti : 8 nl,na ' of 9 °''»ral new 

s.uel Tl. ”I’° m n0tio# also 
. T , ;° I R l>l> l 'oation was rojeoted by 

o.Vn' V 30 f ° r " aut 01 verifioa. 

lion ,n proper form, and revision of that 

decfda'l ^ i*°i* A Boil ° h °' Uli * C °art 
hQU « h tl18 verification 

rtin.i.1? ft H 8 helJ ‘° comply sub. 

WM boind'I *? • rUl °' th0 Petitioner 
w.s oound to (ail for want of a schedule 

eI„ 1 . P .°L P * rty belonging to the appli. 

iorenc •, a |, r0 ..' V '’^ n0 Cro ” n l for inter, 
forence with the District Judge's order. 

bowever further laid down that 

• □d t shn d fn7 M C ,°' rlV PaSMl1 Un,lor K - 1 

to™! J lhlV8b80 °a refusal to allow 
to sue as a pauper. The reison for this 

£ e ho lh. n t Ot t|,e t0d t v ‘ U " 0UM a " , " ,lr, 

60 DO that the petition was not rejoctod 
!° ‘ l ™‘ D * u , nJ , or R - 5 but alter the oppo. 

‘7 !' arlv had appeared in response to a 
not ae issued under R. G. But tho point 
doe, not appear to have been necessary for 
the decision of the case nor oven to have 
arisen iu it. I think the same mav be 
saiu of the remark in tho judgment that 
the absence of a schedule of the property 
rendered the applicant subject to the 
prohibition specified in O. 33. R. 5 ( a ) 

In Xarsiah v. Vithalmgam Thinyanda 
[2) where an application to sue as a 
pauper had been rejected for waot of a 
proper verification, after, as the record 
shows notice, had bean issued to the op- 

1. (1913) 7 L B R G0=*0 I Coio] 

2. (1911-12) 6LBR H7=1G I C S3. 
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posite party under R. 6 a Bench of this 
Court expressly refrained from recording 
an opinion as to whether a subsequent 
application would be barred under R. 15. 
In Ranchod Morar v. Bezonji Eduljt(3) 
an application to sue in torrna pauperis 
was rejected as the applicant did not 
wish to proceed with it, and it was held 
that this order amounted to a refusal 
under S. 409 and was a bar to a further 
application under S. 413 of the Code of 
1882, corresponding to Rr. 7 and 15, 
0. 33. It was remarked that an order of 
rejection under S 407, corresponding to 
R. 5 'a), can only be made on prelimi- 
nary grounds before notice is issued and 
before inquiry is hold into the applicant's 
pauperism, w’nere\s in the case then 

boing dealt with such an inquirv had 
commence 1. In Atul Chandra Sen v. Peary 
Mohan (4) a second application was held 
to bo barred under R. 15, where the for- 
mor application was ostensibly rej«ctel 
under U. 2 for failure to furnish the 
particulars required in rogard to the 
plaint, but in rov'.ity aftor ovbience 
been taken on both sides and it had been 
found that tho applicant had made a (also 
statement as to tho property ho owned; 
and 1 think tho dictum that there is nt» 
distinction between rejection undor R. 5 
and an order of refusal under R. 7 was 
intondol to apply to a caso liko that 
under consideration whore ovi lence had 
boon given on both sides. 

It apponrs to mo thoroforo that there 
is no strong authority for holding that 
whon an application to sue as a pauper, 
which is not framed and presented in the 
manner prescribed by Rr. 2 and 3. is re- 
jected only after the opposite party had 
appeared in answer to a notice, such ro- 
joetjoo is an order refusing to allow the 
applicant to sue as a pauper, which undor 
R. l.» bars a subsequent application. On 
gonoral principles such a view would not 
appear to l.o right. Rr. 4. 5 and G imply 
that it is tho Court’s duty to scrutinize 
tho application to 600 who' her it complies 
with tho conditions laid down as to both 
form and substance, and to reject it 
forthwith if it, on tho faco, fails to satis- 
fy any one of those conditions. The ap. 
plicunt can thon present another applica- 
tion. If the Court neglects its duty in 
this respect and issues notice upon an 
application which is not in proper form 

3. IlHUOl KO lijui f>G. 

4. (1916) 33 I C 812. 


and thereafter rejects it on that ground, 
it would he uojust that the applicant 
should he put in a worse position by rea- 
son merely cf the Court, having failed to 
do its duty. Turning to the ru cs them- 
selves, R. 5 lave down that an applica- 
tion to sue as a pauper must ho r» jcc:cd 
unless it conforms to each of five con- 
ditions. Briefly it must ho r jeetod: 
(a) where it is improperly framed and pro- 
sected, (h) where the a| plleant i» r.;.t a 
rauper, (c) whero he has wit bio two 
months fraudulently disposed of rn» pro- 
perty in order to be able to apply for 
permission to sue as a pauper, (d) where 
his allegations do not show n. cause of 
action, and (e) where he has entered inlo 
a champertc os agreement who reference 
to the suhjoct. matter of the proposed 
suit. Of these conditions it would ho 
obvious on tho face of the application 
whether (a) and usually whether (d) was 
fulfilled or not. Tho decision ns to i ho 
other* could only he arrived at cn in- 
quiry .and after taking evidence, so if (;•) 
and on tho i. co of it (d) ate complied 
with, a notice should issue under it. G. 
When tho oppo-i*o party appear p, tho 
condition* 0 ) to (*.) may he gene into, 
hut if the Con has douo its duty no 
quo'lioo rs to (a) ought to arise at. this 
ssago. and tho decision to which tho 
Court is requited to come under R. 7 
should on the face of it. h.avo no reference 
to Cl. (a). R. 5. Cl (2), R. 7 run*: 

“Tht C'url shall fl o boar any niy’mcrt 
which the parties in it 3e*ir <■ «o offer on ibo ques- 
tion whet her, on thij f.icc «.l the application ml 
rl tbf evident (if in}) taken bv t* o C uit «» 
hrrein provided, the ap|)licart i;» or 1» net r uh- 
ject to an j cf the prohibit ioi» i . icified in It. 5.” 

The language is Gonjowlici unusual, but 
tho werd prohibition appears to n.o to 
rofer to some Staton of the applicant, or to 
some conduct on his par*, which disquali- 
fies him from being allowed to sue as 
a pauper, and not to any forma! defect 
in his application. The fact that ho is 
not a paupor disqualifies him, so would 
a fraudulent disposal of his property or 
an agreement such as are referred to in 
Cls. (c) and (c) and these throe disqualifi- 
cations are clearly prohibitions. Usually 
I think failure to show a cause of action 
would not be, but however that may be, 

I a:n clearly of opinion that a merely for- 
mal defect in the framo of the applica- 
tion cannot he said to render tho appli- 
cant subject to a prohibition. It is signi- 
ficant that S. 105 of tho Cede of 1882 re- 
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q ui red the application to le rejected if 
not framed and presented in the pres- 
cnhcd manner, thus corresponding to 
y*. UJ, ... 6, while S. 407 enjoined re- 
jont'o-i for t he re^ons now appearing in 
Cl,, (b; to (e), H. 5. and S. 409. ccrres- 
pODcucg tc R. 7, provided for the aprdi- 
oi. ion be.ng allowed or refused after con. 
siaoiiog whether the applicant was or 
was not subject to any of the prohibitions 
seamed in S. 407. It is clear, therefore, 
that under the oid Co<le a formal defect 
m too application vn 8 not regarded as a 
pro :ib;t:on to which the applicant was 
SU joe*. , and I cannot sec that it beccr.es 
one merely because all the grounds cn 
wmen the application mast Le rejected 
arc now grouped together in one rule. 
r, 1 ’ 0 ™ :,n ijojote of view it appoars tc me 
•• tf.o District Court’s order of 7th 
Dflcoujoar 1915 in tho present case should 
•' n*. i een hold a bar to the npnlica- 

i.v. o. jUih -fanuary 191G. I think the 
i hoal * 1,0 considered 

' v aothsr lhe We ot.cn of an application to 
sue as a ptuper, because it is not framed 
and pr« pooled in the manner prescribed 
by 1... - und 3. 0.33. n a bar under R. 10 
to a sucarriont application of a like ra- 
turn ,u respect of tho same right to sue. 
merely because the order of rejection is 
passed after tbe oppoeifte party has ap- 
poare in icspont* to a notice issued un- 

OritiorrJ J -I ? g 10 e that the ques. 
ion suggested should ho referred to a 

r . ; ,P . Vicv ‘ 0{ ^>9 decision in 

W. Sen v. A'. iV. Uurjcrjcc (1). 

- , Opinion. 

Ormond Of%. C. J.-Thc o,. t5 ii on 
|. c .• 70 dctcrnuna is whether the ro- 
jacojc 11 of cn application to sue as i rarer 
because it is net framed and presented in 

|tuo inanoo*- prescribed by R r 2 and 3 
O. 3C, i- a bar under R. 15 to a 
qusnt a- diction of a like nature in res. 
/'j’ 0 ' 1 i0 s1lrQ e right to tuc; such err’e- 

O' having been passed after the 

-ppoiite party has appeared under notice 
, !? sao3 ur 7 c ‘* *• 6. ft it contended for 
c ; u . pp.- ^dant that under tbe rules on order 
m rejection and an or ler cf refusal are 
;n o fleet the same and amount to a final 
dismissal cf the pauper-application: and 
that tne word prohibitions" in R. G in- 
iudes C3. (a), R. 5. If this contention is 
correct., a pauper who ’through ignorance 
presents his application through a plea. 

-•.er is altogether debarred from having 
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his i application beard. R. loimplies that 
l! the application has been rejected, such 
rejection would not of itself be a bar to 
the subsequent presentation of tho appli- 
cation. Rr. 4 and 5 show that it is the 
cu.y of tho Court, when tho application 
js presonted, to see that it is in proper 
lorm and duly presented. The Court 
KcOd not at that stage examine the appli- 
c -ct and consider the merits. But it 
may do so; and if it does and i9 satisfied 
upon the admissions made by tho appli- 
c.-.n_. that he is not a pauper; according 
to j.. 0 the application must be rejected 
arid no notice can issue under R. G. But 
.. tne Court, without going into the me- 
r-ts, issues notice under R. G and then 
" n " s that tho applicant is not a pauper; 
according to R. 7 the application must 
be refused. It is clear that such order 
of rojoction under R. 5 must have the 
same offcct as the order of refusal under 
V. < and that it operates as a final dis. 
nmsal of tiio application: for both orders 
aro made upon the fiudi.ig that the appli- 
cant is not r pauper. 

It is unreasonable to suppose that the 
legislature intended that when tho Court 
has coiue tc a fmiiog that the applicant 
is not a pauper, tho application should 
not be finnlly dismissed: or to suppose 
that a finding based upon the admis- 
sions of tho applicant was intended to he 
,e8# . effect than a finding based upon 
tne evidence of the opposite party. In 
my opinion an order of rejection under 
... 5 which is based upon a finding that 
applicant is subject to onv of the prohibi- 
tions refer red to iu R. 7, must, by neces- 
sary implication, havo the effect cf a 
final refusal of the application. The ques- 
tion then is: Does the word “prohibitions" 
in R. 7 include Cl. (.i), R. 0? The 
word appears in the corresponding section 
of tho Code of 1882, S. 409, and if in Rule 
7 it i9 used in the same sense as in the 
c.:;’ c .. 409. it would not include Cl. (a), 

A. o. Again, Cl. (a), R 5, refers to 
:rregu lari ties in the framing and nrosen- 
‘ition of the application; and I do not 
think such a clause could bo said to con- 
tarn a prohibition in tho ordinary sense 
cf the word. In my opinion Cl. (a), 

R. 5, is not one of the prohibitions re- 
ferrad to in R. 7 and an order of rejection 
under R. 5. on the ground that the ap- 
plicant has not complied with the pro- 
visions of Cl. (a), does not operate as a 
bar to a subsequent representation of the 
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application in 
clause of R. 7: 

"The Court shall then either allow or refuse to 
allow the applicant to sue as 3 pauper,” 
does not mean that if the application 
should have been rejected under Cl. (a), 
P.. 5, it is too late for the Court to do so 
after notice has issued to the opposite 
party. That clause merely states what 
order is to be made when the Court has 
decided whether the applicant is or is 
not subject to any of the prohibitions ;and 
it has an applicability to the question of 
. an order of rejection under Cl. (a), R. 6. 
In my opinion an order of rejeotion unde 
U. (a; It. 6 can he made after a notice 
has been issued uudor It. 6. For the above 
roasons I would answer the question re- 
ferred in the negative. Rr. a. 7 and 15 
are no doubt ambiguous. I think tho 
ambiguity arises from the word ■'rej'’ci ,, 
appearing in S. d07 of the oi l Code, which 
must bo a mistake for the word "rofuso " 
S. <10S begins: 

, ,bo Co,,,l '*a<on *0 rt.'rt «/ the ap- 

I>!i04tibQ on «uy of tbo ground t auicd in 8. SOT, 

and that mistake has hocn overlooked 
when those rules wuro framed. 

Pnrlett, J.— I ict out my views fully 
hi tho order of rofoi-.ice and none of the 
arguments adduced at the hearing have 
M mo to > modify thorn i«. ao> respect. 
l*riofly ( they are as follows: The enact 

nun* of R. 15. 0. 33. show t , 1Rt 

°' ory "' 1 1 r leave 

to sue as a paupor is not nocossai ily a 
•ar to a aubsoquont similar application. 

undJr 1 ' C 7* t /?r ■ wl,ic 5| h ?> •*«'' ro!,K 0 .l 

tion U *7 ’ ®, UC ' a bir - Au Bbplica. 

undur Milo wl.,o tho 
applicant 13 subject to 01.0 or moro 
, tb" prohibitions a|>ecibed in R. 5 In 

order of refusal under R. 7 (3). The ar 
propriate order, whenever such failure 
tonics to tho notice of tho Ccnrt. c 
reiocuu,. the application, and an order cJ 
rojcction on such grounds is net a bar 

IWn ’i' 5 t0 “ application. 

Ihe ruestion. whether an order of rejec 

u V Un i 0r R - 5 «^er grounds 

' T h a bar h Dct re f°rred or argu- 

ipu' 1 ‘ oxpro " DO opinion upon it. 

Z ZT° n r ° f0fro<1 1 —Id answer in 
mo negative. 

oung, J.— Tho question referred to 


is, whether the rejection of an application 
to sue a3 a pauper, because it is not fra. 
med and presented in tho manner pres- 
cribed by Rs.*2 and 3. O. 33, is a bar under 
R. 15 to a subsequent application of a 
like nature in respect of the same right 
to sue, merely because tho ordor of rejec- 
tion is passed after Mm opf*>si;o party 
hi? appeared iu response to a notice issued 
under R. 6. O. 3 I . id. is quito plain 
and enacts as follows: An order refusing 
to allow the applicant to sue •.« a j a?jj or 
shall ho a bar to any subsequent applica- 
tion of the like nature by him in respect 
of the same right to sue. It goe s on to 
provide that in such a case tho applicant 
may still sue in the ordinary way. The 
word 8 ’ an order refusing to allow an up. 
plic.-.nt to sue as a pauper” threw as buck 
on to R. 7. and we ece tint ,V- 
same defects (set out in R. . 

Court is boiled either to reject an ,.j pi; 
cation for leave to sin as a paupor or 
refuse to allow a person so to duo. 
Which order is to be passed depends ou 
the time and motliod of detection (U. 0). 

If tho Court detects the defect unaided* 

\\ J* 4 ;* 0 ;* 4n . o-lor of rejection under 
K. •», if it f ills to do so and it is pointed 
out by 1 be op,-osito side, an order of 
refusal undor 
seiuenco. 

In ordinary languigo rejection and 
” fu *f : lf0 practically Kyuonymous; but 
the leci? aturo doe* not lightly use 

different words in the san.r sense in the 
wn.o Act: an order of rojeefior. and vj 

order cf refusal aro clearly ditfeiyut 
order:*, verbally at any into, and when 
we r co that under R. 15 the bar to 
making a second application 19 confine 1 
to an order o( refusal, ono inoiined 
o doubt w- nether the a.no consequence 
IoIIowb an order of rejection. The rest 
01 the Colo, I think, confirms those 
doubts. S. Ill enacts that the procedure 
proved for suits shall ho followed in 
all proceedings in a Court of civil jum. 
■l.c-on and O. 7, )(. Is. provide, that 
l l,oc . 8 P |a , ,nt '3 rejected another mav be 
Drought. An application for leave to sue 
- S . ar,y ” ot ^-n application in a suit, 

■ t 13 equally clearly a proceeding in a 
/°urt ol civil jurisdiction, and the result, 
in my opinion, is that tho word rejection 
is not only different from tho w ord refusal 
but each baa different resuits attached 
° it by the legislature. In other words 
an order of rejection uudor It. 5 doa^. not 


7 is ti e necessary eon- 



DO Lower Burma Mauno Po Adng v. Emperor (Manng Kin. J.) 


prevent, but an order of refusal under 
R. 7 does prevent, a similar application 
of the like nature by the same person in 
respect of the same right. It is a curious 
result, making ns it does the consequence 
depend uot upon the nature of the fault 
hut upon the time and method of its 
detection. It is. however, a construction 
which, so far as R. 5 is concerned, is in 
favour of the subject and in my opinion 
it is the truo construction. This, how. 
over, is a case ’under R. 7. The appli- 
cant has committed a puroly formal 
mistake, which unfortunately was not 
detected by the Court under R. 5 but 
uuder li. 7, and the question is whether 
wo can see our way to allow him to cor- 
root this formal erior in a subsequent 
application. 

Rule 7 is very clear aad gives the 
Court uo option but to pass an ordor of 
refusal. R. Id is equally clear as to 
the result that follows. The only method 
by which wo cui give relief lies, so far 
as I cau see, in Cla. 2 and 3. R. 7. 
which direct that the Court shall seo 
whethor t o applicant is subject to any 
of the prohibitions special in R. 5; if 
ho is, the Court is bound to refuse tho 
application. It caunot reject it. R. o 
doals with the circumstances and causes 
for which a Court is to reject an appli. 
cation. They aro fivo in number and aro 
briefly speaking as follows: (l) Whoro tho 
application is not properly framed and 
P’O'Ontod. ( 2 ) Where the applicant is not 
a pauper. (3) Where his application is 
fraudulent. (4) Where it does not dis- 
close right fo suo. (5) Where it ischam- 
pertous. So far as I can seo these are all 
prohibitions: the applicant is prohibited 
from applying in a wrong manner — he is 
also prohibited from applying if ho is not 
a pauper, or if he has been fraudulent or 
champertous or if his application shows 
he has no right to sue. Thev are all 
prohibitions the results of ‘which differ 
according to the method and time of 
detection of the errors committed. Under 
tho former Code tho first ground was 
trexted separately and an applicant who 
mndu these trivial formal errors only l« 2 d 
his application rejected. Thelegislature, 
however, deliberately removed these for- 
mal errors from the special section and 
iocorporaied them in R. 5. Whether it 
intended the result that in ray opinion 
follows may perhaps be doubted, but it 
is uot for a Court to speculate on what 
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the legislature intended, but to construe 
what it has enacted. In mv opinion an 
applicant is as much prohibited from 
presenting in a wrong manner as he is 
from presenting it fraudulently. I should 
have expected tho legislature to have 
provided different results, hut the legis- 
lature have chosen to enact otherwise 
in plain and unmistakeable language and 
I see no room for interference. I would, 
therefore, answer the question referred 
in the affirmative— the Courts can, how- 
ever, in future mitigate the results of 
tne commission of those formal defects 
by rejecting in such cases tho applications 
under R. 5 of their own motion and 
should, therefore, pursue tho applications 
ccrefullv. 

Maung Kin, J. — In my judgment the 
answer to the question referred should 
bo in the negative. Ido not think that 
the failuro to frame and present in appli- 
cation to suo in forma pauperis in tho 
manner prescribed by Rr. 2 and 3 is a 
prohibition within tho meaning of the 
word "prohibitions’* ns used in R. 7 

K N./H.K, Reference answered. 
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Maung Kin, J. 

-V ttr /0 Po Aung Accused — Applicant, 
v. 

Emperor Opposite Party. 

Civil Revn. No. ICG of 1916 Decided on 
2Gth March 1917. 

Criminal P. C. (1898). S. 195 (6)-High 
Court can decide whether order of lower 
Court granting or refuting tanclion to pro- 
secute it proper or not-Powen of High 
Court are not reitricted to those under Civil 
P. C. S. 115 or Criminal P. C. St. 435 or 
439. 

Under S. 195 (b) ibe High Court hat power to 
interfere with the order of lower Court upon tho 
merits of tbe cate, and its powers are not con- 
fined to ■ tbo«e under S. 115 Civil I*. C. or tboro 
uoder S. 4?5 or 439. Criminal P. C. according as 
the case in band is a civil or a criminal cate. 
The High Court has power to go into the ovl- 
donee and decide whether tbo order of tho lower 
Court granting or refuting sanction is a proper 

one or not. LP92C2J 

Gaunt — for Applicants. 

Pa lit — for Nagur Meora. 

Judgment. — In tho Subdivisioual 
Court of Tbarrawaddy Nagur Meera sued 
Mung Po Aung, the presentapplicant, and 
four others for the recovery of the princi- 
pal sum of Rs. 500 and interest alleged 
to be due on a promissory note. Po Aung 
pleaded payment of two sums of Rs. 300 
and Rs. £00 towards the promissory note 
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but failed to prove the plea and the 
suit was accordingly decreed against hi® 
and the other defendants. He then ap- 
pealed to the Divisional Court but unsuc- 
cessfully. Thereupon Xagur Meera ap- 
plied to the Subdivisional Court for sanc- 
tion to prosecute Po Aung, on tho ground 
that the entries iu a certain hoik of his. 
which ho produced and relied on in the 
suit, were forgeries. The Subdivisional 
Judge held id enquiry and examine! 
3 witnesses with the result that ho re- 
jocted the application. Nagur Meera then 
appealed to the* Divisional Judge, praying 
sanction might be grunted to pros- cute 
l '° Aung >r it : ery. The learne I 
granted sanction as prayel. »'o Aung no \ 
applies to this Court pr lying Mint tho 
order of the Dii isi >o il Ju <e tps 
aside. lie describes his application as 
miscellaneous application, thus invoking 
the c.vi! jurisdiction of the Court. The 
noun ground ol tho application is. that 
tho learned Judge has Kited to consider 
tlnit on tho ov;<Jono« a conviction is ini. 
probable, Mr. Palit for Nagur Meora 
contend* that as this matter arises out 
of tho civil c.iso, this Court can interim o 
only under 8. Uncivil l*. C end that 

section does not justify u; , interference 

cm tho ovidonce. He further contends 
tlmt Llii- Court would linvo ui.'.or power* 
unloi S. 439, Criminal I*. C., if that 
flootion applied hut it applies only in cases 
10 w "' >h 1 ho saneti » | iving 1 1 hoi i--.x i . 
a criminal Court. Jlo cites m support of 
V K Cl,n !« ,ltion# *ho following cases: 
llamijuil.i, Mon dot v. Da mod or GUo* 

'i ii S r " s " 1 3ial1 * v. Kaghulo 

n' r 11 ! f ‘ l " ! ,:cul Pcrthad v. Sarin 

whioh'^f The “ CJ ”" 8 * Dd <»»oy oil.j.3 
M nOlh0 C,M >>«•. .lo jurtifv 

Mr. I ill 1 1 s contentions. 

On tho other hand Mr. Gaunt for Po 
Aung contends that this Court I, „ power 
to interfere on tho facts, inasmuch as 
hero h authority for saying that tho R|I . 

I heint s romo ly is really bv way of In 

\? n \ C "' “» M). fn that case a Full 
« nch of tho Madras ll gli Court decided 
following tho cam of Palaniappa Cl.elti 
Annamala, Chrtli that the right 
appeal conferred bv S. 1 V, (I,). Criminal 

l. (I'jo*) io u w x low ~ 

;• 37 Cal ri— S [ c G. 

JltMII St All 512=3 i C DSO 
4. (1907) "0 Mag 383. 

5 - (U-04) -.'7 Mod *2i3. 


P. C. a9 read with sub-S. (7) to tho fame 
section, is not rest.ictel to a right cf 
appeiito the apj»o!l no Court to which 
tho Court of fi»3t ii. Since i- immediately 
suoordinato and that an appt&llit s to tho 
High Court, not ouly in css wh ro tho 
Court of first instai co rifnsis sanction 
and sanction i* grunted by t: e Court to 
wh:cli Hist Court i** immediately subordi- 
nate, but also in < ases w hero i liu Cout t of 
first instance grants s ncLn and tho 
sanction it revoke! by the ( o vhioh 
tha: ■ jv. 

The learned Judges « iff cud r m tl.e do- 
cision in the Ca c .tin care i f h'ain:,iiiu<li 
Mandat v. Danunar GkCf (j), abovQ 
referred to and agicu.l with tho two sub. 
sequent Calcutta decisions in tlahlur 
B man x Mu tnthi Skoda 3*1 |< ; 

and Girija Shankar hoy v. Binode 
Shrii i, • ?). In tho former of those two 
last oiled < woo the learned Judge (Rant, 
pini and Mockcrji. .14.) ol served: 

' Th !• • *ru* a nl' tfder far tbo oj po>lto party 

• av» that liovo .10 milt; it>: y tr> » f .u <loro In 

11,0 r«* ■ m con*. Hot think \\>* luve ]> >wer 
i . int»r(«r« under Mb & 8 . 106 . Crlmli »t i‘ 

Riii the Courts - i. h ha vo Rranlttd sa notion 
ara Mibwoinaii to Uilt Court aod tbtrtfora we 
ha\. *••• ltcrily to » ,t mMo tb* function 

bt lli m.' 

Turning to Allahabad, we find that 
High Court (Aikman and Karan, at 11 us. 
-.in, 4.1 J in tlm c 1.-04 of Kmp-ror v. Seth 
!>',i {") ml A «, ii It <ii Dal v. Chhada:nmi 
Am (ID disuniting from tho hull lloncli of 
Madras, by holdlos that under s. too (:>) 
Criu,in * 1 ! ‘- < old be only t no 

proceeding h> way of apical from an 
order giving cr refusing a Auction and 
fron* tli» order cither way of the appel. 
tele Court there e >uld * o no farther appeal. 

* Ins question whether there can heiur- 
t ’ ,er *i»P»l or.n >t was raised in Calcutta, 
/.am Piosad Malta v. Lojhuhar Malta 
U), but the > learned Judges fChitty and 
Carnduit , . 11 ..) preferred fo interfere 
under S. C2-\ Civil 1*. C. of 1882, 
though they expressed an inclimtioo in 
favour ol tho Madras view, especially as 
It was supported by eonm of the Calcutta 
cases. Thor, wo come to the Calcutta 
case of Pc°hay M:l . u v . Km peer (10), 
decided by llolmwood nod Carnduff, ,IJ. 
io ]JI3. There tbo latter Judge obser- 
ved r.s follow*: 

6. 090?) * C L J 2iy. 

7. II! 07) 5 t L J 222. 
s - (1‘JO'J ::o All 24 H 

9- (l'Oi) 31 All 4S=1 I C 5. 

10. (1913) 40 Cal 239 =16 I C 1C7. 
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5ub S. 6, S. 195, Criminal P. C. 1S98, pro- 
vide? that any sinction given or refused under 
tbat section may be revoked or granted by the 
higher authority indicated. I think that this 
language is such as to confer not a right of ap- 
peal on the person aggrieved by the grant o: 
refusal to the higher authority. . . What is 
given is not a right of appeal from below but 
power to iuterveue, if thought advisable from 
above.” 

3c far we find that the Full Bench 
c-i9e of Madras above cited and the two 
Calcutta cases with which it agrees spo»k 
cf the further remedy as an appeal while 
CarndutY, J., in the recent Calcutta case 
referred to above does not give tho name 
of an appoil but says that the higher 
authority has discretionary power to in- 
torfore. and this discretionary power 
would appear to be wider than that of re- 
vision. Carr.dutf, J's view i9 supported 
by a Full Bench of tho Madras High 
Court in Bapu v. liapu (11), where the 
iearned Judges, after saying that they 
wore not prepared to dissent from tho 
above Full Bench ruling of tho same 
High Court, proceeded to hold that tho 
power conferral on the High Court 
by S. 195 (6), Criminal P. C. is not a 
part of its appellate and revisional juris, 
diction hut it is a special powor conforred 
by S. 195 (6). This view has been held 
in a case docided by the Allahabad High 
Court (Piggott, J.,) »c 1915, namely, 
llam Haja Dat v. Sheo Dayal (12), 
where the learned Judge observed: 

"I with alio to noto (bat I look upon an ap- 
plication under S. 195. Cl. (0). as standing on a 
very different fooling from an application in 
revision. Tho right conferred by tho clause 
above mentioned may not bo exactly a right of 
appe il but it Is strongly an tlogoas to such right . 
I think tho legislature intended that a Court of 
superior jurisdiction who** jurisdiction was in- 
vokod U'idor S. 195. Cl. G, Criminal P. C.. should 
rocon3idsr tho eutire matter on tho merits and 
whilo allowing all reasonable weight to tbc 
opinion of tho Court below, should nevertheless 
reconsider tho question of the propriety of tho 
ord-T of sanc'.loa on its merits upon a complete 
review of tbo emir- facts.” 

In 1'uohn Lai v. Cliattu Gopc (13) of 
tho Calcutta High Court (Sanderson, C. J., 
and Mookerji. J..) decided in 1916, 
Mookerji, J., observes as follows: 

"In my opinion the controversy as to tho 
rival claims of S 115, Civil P. C. and S. 135 
and 433, Criminal P. C. is based upon a mis- 
apprehension and vac fallacv which underlies 
tho decision of Pugh, J., in Rarndin Bania.v. 
Seio Baksh Singh (14) is the err oneous assump- 

11. (1912)14 I C 305. 

12. A I R 1915 All 143=29 I C 329=37 All 
439. 

13. (1917) 44 Cal 3l6--=39 I C 465. 

14. (1910) 37 Cal 7l4=-6 I C 173. 


tion that ono of these sections must be appli- 
cable. The true vin- is that S. 195 creates a 
special jurisdiction as explained in Bapu v. Bapu 
(11), and provides in Cl. G the machinery for the 
correction of 'possible errors committed by the 
primary Court. Consequently upon well known 
principles the interference by ihe High Court 

must be attributed neither to S. 115, Civil P. C. 

nor to Ss. 435 and 439, Criminal P. C. As 
i^pcs, L. J.. observed in Rej v. Essex County 
Court _ u-.'je (15), in the case of au Act whioh 
creates a now jurisdiction, a new procedure, new 
forms, or new remedies, the procedure, forms and 
remedic, there prescribed and no others must be 
followed. To the same effect is tho exposition 
by Lord Halsbury in Pasmore v. Osicaldlivistle 
I than District Council (1GJ: Tbo principle that 
where a specific remedy is given by a statute It 
thereby deprives the person who insists upon a 
remedy of any other ferm of remedy than that 
given by the statute, is one which is vary fami- 
liar and which runs through the law. In the 
case bolorc us the machiuery for correction of 
possible errors is provided in Cl. G. S. 195, and 
consequently tho party who seeks relief must 
bavo recourse thereto and caDnot Invoke the 
aid cf S. 115, Civil p. 0. or 6s. 435 and 439. 
Criminal P. C. Tho remedy provided is not res- 
tricted in scope; the superior tribunal is not 
limited to an examination of question of fact or 
question* of law alcnc but may upon a reviow of all 
the circumstances either sllinn or reverse the order 
cf tbc primary Court, li is thus immaterial, whe- 
ther tbc remedy provided In Cl. G is regarded ns In 
the nature of an appeal or a revision 1 .' 1 

Tho result of the above review of tbo 
authorities is that there is a distinct pre- 
ponderance of authority in favour of tho 
view that tho High Court has tho power 
to interfere with tho ordor of tho lower 
Court upon tho merits of the caso and 
that its powers aro not conlinod to those! 
under S. 115. Civil P. C. or those 
under Ss. 435 and 439, Criminal P. C. : 
according as the case in hand is a civil: 
or criminal case. I shall therefore, hold 
tint I have power to go into the evidence 1 
and decide whether the order of the 
learned Divisional Judge granting sanction 
is a proper ono or not. 

Ncgur Meera depends upou the evi- 
dence of two witnesses, namely, Muttu 
aud Bolu. Tho former described himself 
as a bicycle ropairor and the latter as a 
money lender. I do not think the evi- 
dence of these two witnesses will do 
when we bear in mind that they were 
net called in the pro note caso and that 
tho application for sanction appears to 
have been thought of only after the 
Divisional Judge's remarks that in his 
opinion the entries in question were for- 
geries. There is some explanation but 
Done that is satisfactorv as to how thes6 

15. I1SS7) 18 O u D 704=50 L J O B 315. 

16. (1896) A C 387=62 J P 628. 
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two witnesses came forward. Nagur 
Meera says Muta did not of his own 
motion tel. him hat he happened io 

that h«°h^* ' Xbo then lold hi " 

n a. n : h i p ° Ano * s re 1 “est written 
some.hing about the receipt of money in 
Po Aung s hook. Mate .wears that 

tohimo T nthS b0f0r ° I>0 Au "« went 
omuL n ,° 0, ; oa3icDS ’ “kina on one 
no - e the receipt of R s . 300 
and on the other receipt of IU. 200 in 

with n'' re n0 ', 8 b0 ° i;: 1,0 
with t ,o request by asking » noto in 


-ua- 


B*l; 


each case in the kali lau? 
corroborates Mum Ido not think 7t"u 

SrSSi: 

Judge says (hit • ”** D,v,8io ™ ! 

w “*«» 

rho iv/othrsi. ’ U any 

-non,. 7,rt n :r n,,or 

which v.itliom ‘•elrahlo 

,0U5 a ,s unroliablo. Sud 


pan f l Xt”n, be C0U,d DOt * how lhe Com- 
1 » y eR,4lm to outsider*: 

sbmSSSmSs-- 

SSPk:5Z:-|S 

J;! 1 13 th0 " ,b * 1 hp C'uM havToliltnod 


, .WM « 

ovnlenco us •!■ ,f 


■••on 

J. 1 * 0 . 80 t vvo witnussM 


'* wily olitnio»b!a. I w„ul f 

OO’IVJct upon Skirl. . 0111 1 not nivself 

therefore avol.T h. l'J 6 '’?’- ' 

,>y Bivlsion-il Ju | ., an,j 

rovoko l. 1 11 13 , '®r«>»y 

h'Kwff.K. Applicat ion accepted. 
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C. 

donfc 


w *W 

emMojmeui. |P0»C ftPwciJ 

MacDoaa d-tcr Aypoll.nt. 

- or Bospondent. 

Maung Kin, .» — TJii, mu .«„i 

‘ hoX^rsu^^, • 

•W.nst Major Hradlev the Manat"" 0 
uaU-.l in the aRcici-,. . '' cu *mi. 


. , •••"mcrrian 

' A "'t Unl - charges. Ma,;; of the 

^-ruintifr-R^. .r & 

H0 *’■ decided ZVl 

^‘th^d^^n^ 

tho office nffkJ n 1 h was u«od 
upstairs was "Mlo ths 

Bradley ,„d 

di^‘!!^ l, f, ““ ?!*•»['* w.?h 

fens from his client as (o the ehargeg" 


on 4th Juno 1918. 

tion illuslralrd. * * nd ln «ubordi 

P^ n ^” ' *» tha da/rouao, CoiB . 

Viminalnainrinvinstiiw i^,Van BrWl °' ' 

Compmiy. The nuna-cr whul . '^f ° f ,he 

•*'» to that ^.'^*7^ W» 
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when Major Bradley went downstairs to 
(etch the permanent Establishment Regis- 
ter. ilewent up to Hla Be. the 


clerk 3 table and getting the took from 
him went through it for a little time and 
then proceeded to go upstairs carrying 
the book. Thereupon the plaintiff got up 
from his seat and went up to Major Brad- 
ley. He put his hand on Bradley's arm 
and then showing Ex. BB, which is the 
revised Articles of Association of tho 
defendant Company spoke loudly to him 
and said that under a certain rule con- 
tained therein Major Bradley was not 
entitled to show the hook to any outsider. 
Majjr Bradley, however, continued his 
journey upstairs with the bock. He then 
sent a telegram to Mr. Dawn, the Manag- 
ing Director of the defendant Company 
to this effect: 

“Sutherland here preparing explanation* re- 
fcrcnco charges wished t , o Ccmpanv'a books Mit- 
chell rofsno .tccess wire pormi<si ;n." 

Major Briullov got the following reply 
(Ex. \i from Mr. Dawn, "Have wired 
Mitchell give >cu acce«s to hooks dismiss 
him if ho refuses.” On receipt of Ex. 4 
Bradley wrotoa letter (Ex. 5) to Mitchell 
asking for tho kovs of tho office alminhs 
and say n ft that ho had uo doubt th t Mit- 
chell had rcoeivodordeis fiocn the Manag. 
ing Director that he (Bradley) was to 
hivo accosK to tho offico records. Mitchell 
note* on this lettor tho timo oi its receipt 
hv him, namely, 12 noon, and wrote 
(Ex. 0) iu reply to say th tt he had not 
receive I any orders from the Managing 
Director that Bradloy was to have access 
to tl.o office records. IIo further stated 
in that letter that he did not tee why 
•uah criers should he sent to him when 
tho hooks of the Company were open to 
Bradley's inspection at all times and he 
added that what ho objected to was only 
the inspection of tho Company's honks bv 
oufsidors without the assent of the Board 
of Directors. At tho time of tho receipt 
of Ex. 5 and tho writing of the reply 
Ex. 6 Mitchell was at lunch awav from 
tho office. It is clear that when Mitchell 
wrote Ex. fi ho had not received any 
orders, such as were alleged by Bradley, 
from tho Directors. At 1 p. m. Mitchell 
received ct the telegraph cflico a tele- 
gram (Ex. DD) from Mr. Dawn ordering 
him to allow Bardiey access to the books. 
The tone of Ex. G was certainly impolite; 
but when considered in the light of what 
had actually happened, it must be held 
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that Mitchell was only showing some 
measure of independence in maintaining 
the right as he conceived it to point out 
to Major Bradley that the books were 
not open to the inspection of any outsider. 
Had he received DD when ho wrote 
Ex 6. not only would his reply be im- 
polite sn tone but it would also be a lie. 
tnaer the circumstances I do not think 
that his conduct in writing that letter 
can he classed as being insubordinate. 

4 low-over that may be, in considering tho 
question whether tho plaintiff's dismis- 
sal was justified. I do not think that 
Ex. G can he taken into account. Major 
Bradley himself made do mention of it in 
writing to the Company af forwards about 
Mitchell’s conduct towards him. The 
Company themselves did not charge the 
plaintiff with insubordinate or gresj in- 
solence in respect of the letter. The 
charge against him of insubordination or 
gross insilonco was based on tho incidents. 
which cccurrod in the office on 4th 
December. The charge nude against 
Mitchell by the Directors was as follows: 

you have bfen directed to attend at thimnoot- 
ipr tn R ive you an opportunity of oxplni nif>R vour 
cr. Miy iiiMitnrdinate conduct to tho Manaror. 
Major Bradley, at tbo estate oUico on tho 4th 
instant.*' 

The Chairman read Major Bradley’s 
letter to him complainiug of the conduct 
of Mitchell and Mr. Sut her land's lottor in 
corroboration of it. and then hoard what 
Mitchell had to say. Mitcboll said that 
he did not stand in front of Brad lev nor 
did ho grab hold of him, and that nil he 
did was to touch him on the shouidor and 
tell him that if hea9 Manager wanted the 
hooka ho could have them. IIo then drew 
Major Bradley's attention to Art. 93 of tho 
Articles of Association. Major Bradloy 
then told birn to mind his own business 
and wont upstairs. Me admitted hav- 
iog spoken in a loud tone, hut said that it 
wao always necessary to do so to Major 
Bradley because he was deaf. He also 
stated that at tho timo there were present 
Maung Ula Po and MauDg Tun Aung, 
clerks, aod Mr. Wend, a fitter, all ser- 
vants of the defendant Company. In an- 
swer to Mr. Darwood, a Director, he said 
that he objected to Major Bradley taking 
the Permanent Register upstairs, because 
it contained matters which constituted 
evidence against Major Bradley for the 
charges ho and the other assistants had 
made and because ho thought that if they 
were altered the evidenco would thereby 
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be destroyed. In reply to Mr. Law, an- 
other Director, he said he thought Art 98 
applied to the occasion but that ho might 
have done so wrongly. Mitchell then 
withdrew from the meeting and the Direc- 
tors, after consideration, hold that Mit. 
choll's behaviour towards Major Bradley 
was grossly improper and insubordinate 
and dismissed him. Considering that 
Mr. Sutherland saw nothing hut only 
heard Mitchell's voice and afterwards 
the story of the occurrence from Major 
Bradley which must have been given in 
an excited manner, 1 think the defen- 
dant Company should have examined 'ho 
witnesses named by Mitchell before they 

took any action against him. The only 

question we have to consider is ns to 
whether tho charge of insubordination 
anl grossly improper conduct with refer, 
enco to the incidents of the 4th De- 
cember Iran boon proved. I do not think 
that it is relevant to inquire into tin 

question whethor, as m 

dofendant Company, Mitohell, for 0 ut 

2 months prior to his dismissal, tr mod 
M r)or Bradley with veil* I i. %o\< nee. f . 
that was not a part of the char o ma le 
against Mitchell. ! agree win, t I 
,!l1 Li ’ riel lu ' e in thinking th • ' 

I ; ra ;J!°V an - »; . i I ... 

0,011 eniMluot towards him : . 

5 j Mrl '"'"I l>v tho lou. . .1 ■ 
,l “ l » »»'l tho filler and also of 
Mm Bradley horaolf that, wbon people 
wi,l»;l to uttrii’l IIiq M ijor's aUrntion. 
t l .oy touohad him aa ho » u vtry deal. 
0 * ,ur,nnn °*°rks and tho fitter .11 

C .n7o .°7 l r e Mi '°' ,e "' S <>' ocoilrr. 

t,"",? 0 ; 1 1 “» hnd no rewon why il.cv 
\ V. „ “ V ° " wor " l l, “0ly in f „( 

Mi'clioll. .oemg tint tho, are s: .11 ,|,o 

•lo'on.laot 

&£&£££££ 

trict .ludgo in saving tl.at : i 

tho a! rained • Z ^ 

Bar I oT‘ ° , ‘" t on'M^r 

‘ *. t"" 'omowhat too rnn-hlv 

o^iVnT t ""'’ 1,0 »«» have C n ‘ 

Certli ° lj hurrying op 

attjyassAa 


j/>k : 

ml.. 


imolent to Major Bradley, but none for 
saving that his conduct was gross innol- 
vonce cr insubordination. Ho was the ac- 
countant in charge of tho hooka of ac- 
count and had in conjunction with other 
assistants made charges c? a criminal na- 
ture against Bradley a. -1 was prohal.lv 
under tho imi rossiou that the !> 
as he said in his evidenc'*. his 
gu.ird and wheu Major lirndlo 1 
of the bocks a.vay in order u« 
an outsider out of his s ; cht h. 
ho had a tight to object to his 
And, as the learned District Jud^ suV:', 
he being an accountant and not a 1 
must bculio'vcd some uu' i^uro of :ni . p.. 
donco. I think that when ho rai>wi the 
objection , ho honestly believed thr.t he Ii ju 
th** right lo do so uud alchough lie may 
have done so in an impertinent manner 
his conduct was not, in my opinion, such 
as warranted a dismissal. 1 would, there. 

1 I U SB | 0 t jU8 

ti'iol. It is ti question whether one net 

1 - lo°ol M " would ju *r if ' i missal 


ere, 

, Vlfo- 

ook one 
>w it to 
bought 

I'g So. 


or not: s?o 
have he hi that 
force w hich ' 
f >ro, it i< not 
•lor tho quest 


'(Ii 


t 


1 1 1 


v. 

10 V. 

! d 


T; 

tluil 


( l). hut 1 
l,s oo gro>s inso- 
i»missnl. There- 
for us to con si. 
learned District 




,l. 




W»|« 


go cell* . !»f 

bout hi law 
|ua»o cop, ii 
wrongful d-M. 
learned Jti hr,, 

Tho le t ri.' d 

%io;i aftor considering flu* law 
j*° s itatfid In Ifalshur j . 

Kngland, MacT’onoH'sMasfei and Servant 
,n .W./o, v. V.H. (21. Il.,„lau.l y.G,,,'. 


• for tin 
l do imt, 
wrong in 
came to f 


plain tifl's 
think tho 
Joins so. 

Onchi 
• » ho suh- 
Lt'v* of 


era 


Err, 


V . ... (3t Af <»«. 

\ol. 10 Ifalahury s Uw* t ,f Rn ? ; andf 

' . u ” in act t or wiongfui 

dismissal tho plaintiff may recover fl.o 

"'’.go* for the whole unexpiiel j *riod of 

sor.ico including wages due a* I he date 

?{ v !'• 1 Oof MacDonell's 

Master and Servant. Kdo. 2. it is state . 

™*.° sorvanfc who Ivi« l oo.. irnpro|>erh j 

dismissal need not wait till theexpira 

t,on of M»e term for which ho wvs oi.gag., 

to serve hoforo bringing his action itl 

- »o qualification, ns stated at p. 159 Ibid 

that though it is the .lutv of the corvrn 


who is dislhargiil to s«ek employment.,' 
the onus i. s's with tho pcrsru, who <le- 
>• fl^OJ » P ami Fflj. 

a. a«r.i) so rw visits. 

2. (16CGJ , | L T 603. 
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nies his right to recciva his wages in full 
to show that ha could have obtained 
employment. In Sowdon v. Mills (2) 
•Lord Blackburn tsavs:* 

]i .. actio ° '* brought by a servant for i 
wrongiul dismissal soou nicer ;ho dismiss*!. tbc 
fud*o tells the jury that they' oust speculate cn 
the chance of bis retting a new place aoJ onse 
their damages on that.” 

r, » iiartlandy. General Exchange Hank 
the plaintiff had been engaged for 
thres yoars and was wrongfully dismissed 
at the end of four month®, the jury were 
toM that they should rot give him the 
whole of his salary fe- the unexpired por- 
tion of the term of three years but that 
•they should take into account the proba- 
bility of his obtaining other employment 
Considering that Mitchell hud two years 
more to servo when ho was dismissed and 
considering also how hard it is to get 
work in those days and having regard 
also to the fact that Mitchell has proved 
that ho di I seek to obtain employment 
but failed, 1 think the damages allowed 
by the District Judge wore not excessive. 

I would, therefore, dismiss the appeal 
with coat®. 

Bigg, J. — I concur in thinking that 
thoro is no proof of such gross insolenco 
on *Hh December on part of Mitcholl 
as warranted his dismissal. The appeal 
is dismissed with costs. 

K.N./n.K. Appeal dismissed . 
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Maung Kin, J. 

Emperor. 


v • 

Xga Tun Kaing — Accused. 

Criminal Revn. No. G8-A of 1917, De- 
cided on 23th May 1917, against order of 
Special MngUtrato, Myaungmya, D - 19th 
December 19 Hi. 

Penal Code (I860), S. 376 — Attempt to 
commit rope — Boy of twelve can be held 
guilty of offence. 

A perrou physically incapable of committing 
tbc oflonce of rape, i. c.. a boy 13 year*, can yet 
be bcld guiltv of an attempt to commil'it. 

[P9CC2J 

Order. — Tho accused, a little boy of 
twolvo, has boon found guilty of an at- 
tempt to commit rope upon a little gi*d 
of four. The girl's parts were fouud to 
bb bruised. Tho accused was convicted of 
an attempt to commit rape. Iu England 
tho rulo at Common law is that a boy 
under fourteen is under a physical incapa- 
city to commit the offence of rape and 
that is a praosstr.r ntio juris st de jure and 
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Judges have from time to time refused to 
receive evidence to show that a particu- 
lar prisoner was in fact capable of com- 
mitting the offence. In Reg v. Williams 
U7 the prisoner being under the age of 

fourteen, it was held by Lord Coleridge, 
L. J.. Hawkins. Cave. Day and Collins. J.J., 
that ho was entitled to be acquitted of 
having had carnal knowledge of a girl of 
l i , u 1 t thafc he was guilty of an indecent 
assault But the question whether the 
I'cy would have been convicted of an at- 
tempt at rapo was expressly left an open 
question by Hawkins and Day, JJ. The 
former said: 

• I dc D0t ascent to the notion that a boy cau- 
not bo convicted of an sttenip; to do that which 
tbc law «ays be cinnot do.’* 

In India, there seems to ho no ruling 
except in tho unroported case of Go pa la 
Jlamn, which is quoted in Ratanlal’s Law 
of Crimes at p. 762 from Unroported 
Criminal Cases 86G. The volume cited is 
not available. There it is stated to have 
boon held that a person physically incap. 
able of committing tho offonco of rape 
can rot ho held guilty of an attempt to 
corn-nit it. The poiut to consider is who. 
thor that view is correct. In Queen v. 
Ramsamn Chon beg (2) Turner, J.. says: 

j ocomtituto then ll.c oflonco of attempt un- 
der tl»i« S. fill, there mint be au act done with 
the intention cf committing an oflonco, and 
for the porporo of committing that cflcnco it 
inot to done iu attempting tho comm Union of 
he oflencc. 

Having regard to the ahovo definition 
and to the fact that it is not necessary to 1 
prove omission in a chargo of rapo, but, 
only penetration, I think tho offence com- 
mitted was an attempt to commit rape. 

K.N / R.K. Conviction upheld. 

1. (I** ) 1 Q H 320. 

2. (1572) 4 N W 1*46. 
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Maung Kin, J. 

Phaung Tha Rhi — Applicant. 

V. 

Mi Me Raw — Opposite Party. 

Civil Revn. No. 117 of 1916, Decided 
on 5th Juno 1917. 

Criminal P. C. (1898), S. 488 — Mainten- 
ance — Father paying maintenance of child 
under order of Court is not bound to pay for 
medical attendance. 

A father who is paying maintenance for bis 
child under tbc orders of a Court is not bound to 
defray the charges for the medical attendance of 
the child, unless he has expressly or implicdlv 
conlracted to pay the same. [P 97 C 1] 

Ki/g: c Htoon — for Applicant 
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Judgment. — Mi Me Baw sue! her for. 
mer husband Phaung Tna Rhi lor Rupees 
17-4-0, the amount of the medical hill 
tendered by the medical attendance of 
her son by the defendant. Tiie parties 
had been divorced, their ^on being tiken 
by the mother while the father promised 
to pay her Rs. 10 per inooth for the 
maintenance of the chil 1. The child fell 
ill and a dootor attended on him an I then 
presented tho above bill. According to 
the doctor he has been pai 1 Ha l> by the 
plaintiff and there still remains Rs. 11. 1 .0 
unpaid. I do not undorstind hov she 
came to sue for 17-4.0 when she had 
paid only R§. 0 She cannot sue fur what 
she has uot paid or for what she haspti !, 
because the latter amount mm: li »v» c.»mo 
out of the monthly allowance. Ever, it 


■ho had paid tno 


whole amount out of 


defendant, being able to pay, as he is a 
well-to do broker, should h wo considered 
himself morally boon . r.o juv. 

K N i- • Apr*! union allowed. 
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Ydi:n«s, 4. 

K. K. Janoo .v t'o.— Pliiotb:*. 
v. 

Jo'tp’, Heap A: Son*. Ltd.— Dafomlants. 

Civil Regular S.ir. \o. - r > *. of I ! » I .*3 . Da. 
died on 3 1st Mav 1917. 

Contract Ac! <18721. S». .17 and 3S 

qui'fmi-nn of v.liA - 

of coniitci stated 
att-mp! to perform 

F <f »n oil :r 
be cvnpl-ie »*. 

°* IS* con' r act 
Caairiclr iuo 


u — . .... .11 OUJ JO — 

--Rcqu.remenli of valid offer of performance 
lhrrr must be actual 


' ^ 

tor own (Kick ;t, the monthlv allow vice 
mving born spent on other re.ui>em<v ; 
»f the hoy, there is no obligation on the 
!l*irr. of t ... father to p»y foes for milical 
attendance, unless hi has expressly ».r 
,' M 1 ■ " to il • pay f 1 1 * tnie In 

'Ivrlimnr* v. W right (I) it was bell that 
th " moral obligation w iloh t fal iei • 
1,1 Provide for hit chill in „ , 
luhility to pay the debts incurro! by the 
child an I that bo is not so liablo, unions 
ho lus given the child authority to incur 
tlm-i. or Ins contralto I to p,y |„ 

(2) ll «it itl . 

u father is not bound to pay for clothes 
furiiiRhed to bis son. without some con- 
tract, express or implied, o„ bis part . D 

In Crmstou v S'titKOmcH (3) the quo*, 
t o" was whether a father deserting his 
• nUn ch , M would he liable in assump-it 
H party who ftiippliol the child with 

nocossano,. no further proof of c mtrr- 

ho;n,. given It was held that no /uch 
HU on can he mtinUiool. if the fs'her 

,wl ~ - «*»£ £2 
"»•« was provided for. The above 


U 


If Cm' 


l 'I 


!1 


ul uerfiti 

mine** te !*._• \ 

4 « l) .1 

ui-'v ai* lb t i 

’.liverv; ii n>ii- 

>•» J* Ill .' 

< 1-11 vor i 
cl d 1 . 

f J -ll t IHtllC i 
f. l'i 

<1 H .<-r i p»r‘ 

'•friend, 
/'•'i J nit 

ni'- mill an 1 ■ 

fO s | . Il&tt ! h 

i mill m 

li|. 

1 (b«i if r „h - 1 q 

ItfllvPrv 

* <*» i i j l 

»'l r c\‘ I'ulni'i 
*i- m II i 1 r, - 

ii* m* 

ml 4 v ili | n 

ii in ii*** i'iih of S ^ 
• « U.. |...|l w«. 


til i. 


me ‘I 

i-.hh 
> tn.« 


•n am 


c i ul. 
ifj.ids 

c ilic 


-I'tlv 

.Vi l 

f tJ 
.1 1,. 


r ol psr- 
. <’ iQlnci 
ii’U'l tr.' l 
100 0 •_»} 


the 


authorities s em to me to bo again 

plamf ill , even if aheeuold nr ve that the 

for "the 'i :l,l ° ' V,l,, ^ e being available 
for the purposo of paying the hill. s i 1( . 

“ ">o whole of the amount of her 

own pocket. The application is alio wed 

as le | l C Z 0i lha ,0Wer <*"« is set 
to , r M h0Wever m ‘kono order as 
— — ° “^PPlio^ion. as 1 think the 
»• (1*10) G M .v .V 4S|. 

(1*1-1, 1 far .fc p 5— ,o .. p _ 

3- (1S3o) 1 Ad a K 8J9sG N \( '* 5| 
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ol n 

»fjlr 

lyiox 
wlllui 
il -.O'l 

It'll. Ih« 
form «qc« iti 
Acl. iu •••nut 
* l 0»* defon. 

v.n ( »l . h ' m “" *'* •cc'P^da. relp 
vaniani at c* pi a mint: ■ <-clio*i. 

It u u.o duly .,/ , C.url l. .,c, . r ,t. if i| llt Clu 

U duo*. illu>lr .lion* giv.-n uod-r the hocUo.i. ,,f 

j. COiHlfU.t ,f l M. .,n,| th«V Klt3.ll i il, 

W 1 , J ‘ '* '■'■ ••I Ir n : 

f.prud nc- as lo tbc law v .ih whit i:, CV or 
taal. 

It Coi<a%ji f.»r Plaintiffs. 
ro.n,rl! ia i fJanerj, - f or Djfendants. 
Judgment I. this suit Messrs. 
K.nmlv iss.m Janoo a Co. sue Messrs. 
Joseph llcip A Sjns. IAI., for hreaoh of 

2125* Ula IW4. mi lor 

wfMoh thov undercook Jo buy from tlio 
l«la:nturs oO 000 baskets of nil and boat 
pi My at the price of ID. 121 p Ur 100 

*• is »cf s of ir, lbs. enli and for Rs. 10 721 
‘la nces male up as follows. R,. J0>,00 
tha "‘ficronoe hat woe,, -he contract price 

vn ‘°i ,l nir ^ t r4,P ' 3Urvoy f,,9< R ,l » 0 ^ 

*• - sill . »s. 2.1 cert iin railway and go- 

do v n charges in respect of certain paddy 

ten leroi hut net accepted. 

The solo stipulations in the contract 

were th.t the pally was to he "froe from 

Nollows and was to ho delivorol into 

Aleisrs. II *aps' cirgo h.»ats at their Pa/.un- 

daung siding within July and August: 

vide Ex. P, the bought note. On 27tn 
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«Iuiv the plain tendered seven wagon 
loads ol paddy to the defendants which 
were not accepted. According tc the do- 
fendants they contained new unripegrain. 
which plaint ill's agreed to replace as they 
were aide to sell it at a profit: vide de- 
fendant’s letter of 5th August 1914 — 
(Ex. C). The plaintiffs, though it is ad. 
mitt a:l that they sold the paddy in ques- 
tion at a profit, took exception to the de- 
fendant s act. and wrote to them on July 
30th, saying that the paddy had beeu re- 
jected on the ground that it was new 
paddy and alleging that they had a per. 
feet right to tender new paddy provided 
it was freo from yellows and asking if 
they wore going to reject all new paddy 
as they only intended to deliver such, 
and if they intended to reject it, it was 
no use going to the oxponso of formallv 
tendering it. Thoy also asked if it was 
rejected on any other ground. On 5th 
August, having received no roply, thoy 
again wroto and asked whothor the defen- 
dants claimed that under tho contract 
they were entitled to get old paddy and 
would refuse to take new.paddv of the 
quality last tendered. On the same day 
tho defendants wrote to them tho letter 
already mentioned, in which they replied 
that thoir contrict had always hoen for 
ripo sound grain of 1913. 14 and not of 
new 1911 crop, but that the question of 
non. • ooptnneo had never arisen This 
last, scute;., ic was an allusion to their con. 
tenion that tho tendor had been with, 
drawn so to speak by consent, a* the plain, 
til.s wore able to dispose of it clsowhcre 
to better advantngo. It may howovor »><, 

renmked that this contention was givon 
up in the written statement, in which 
tho defendants adinittedthat they had re- 
jected the paddy as not being of contract 
quality. Tho defendants also stated that 
tho plaintiffs had agreed to replace tho 
paddy with good sound paddy. On 7th 
August tho plaintiffs replied denying that 
they had promised to replace the paddy 
with paddy of any o' her quality and asking 
the defendants to state definitely whether 
they would take paddy of the quality which 
had been ten lered and rejected. The defen- 
dants replied the following day reiterating 
their assertion that the question of ac- 
ceptance or non-acceptance had never 
arisen and stating that until paddy was 
tendered, they were not in a position either 
to accept or reject it. 

At this stage of the dispute there were 
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two courses open to the plaintiffs which 
''are eifchor to treat the defendants’ con- 
duct as tantamount to a wrongful putting 
an end to the contract and use them for 

the breach, or to continue the contract, 
l ie plaintiffs elected to adopt the latter 

course and tendered three more wagon 
loads which were again rejected, where- 
upon the plaintiffs again wrote on August 
", ", ''*• to tho defondants asking for 
the reasons of such rejection. Tho defen- 
dants replied on 22nd August that thoy 
had rejected it because it again consisted 
of now crop gram and was damaged, and 
on -Jib August the jilaintiffs wrote as 
follows: 

*J® ,err,n « Previous correspondence we have 
lo point oui that you h&vo twice rejected pain- 
ter dored .0 >ou on grounds which our clients 

®° W ' DSlruct " d to 

n?2Ui .? of P ,ddv "°W I.' ii)R at Moo ! a 
I‘ i»eod k DawboiiR Mill Wo have to request 

tou Sn X rlr, lh \-. Paddy Hnd ,av ^bather 
SLl ,! ‘f?. 1 ll - “ > ou will, our cliout will 
c*u*e it to bo brought to your mill at once.*’ 

Tne defendants replied the samo day 
doclingmg to accept louder oxccpt at thoir 
ov.n ni ill in tho customary manner, and 
the plaintiffs then wroto on August 31st 
to the defendants stating that it was ap- 
parent that they did not intend to take 
the paddy uudorany ciroumstances and 

adding as follows: 

" We hereby give you notice that ns you have 
refused to take delivery of paddy of tho quality 
mentioned in the contract, our client ucrobv 
cancels the ccutract." 7 

From these words it is quite clear, and 
the plaintiffs do not contend to tho con- 
trarv, that whothor tho defendant’s pre- 
vious conduct might or might not have 
justified tho plaintiffs in putting an end 
to the coutract. they had not done so, 
hut bad elected to keep it alive until the 
defendants' refusal to inspect and state 
whether they would accej>t the 14,300 
bag* of paddy living at Moot* Da wood’s 
Dawbong Mill. L'p to this stage they 
kept the contract alive and as pointed out 
in Frost v. Knight (1), kept it alive for 
tho benefit of the defendants as well as 
their own and onabled tho defendants to 
take advantage of ony supervening cir- 
cumstance which would justify them in 
declining to complete it. The defendants 
claim that this request that they should 
examine these 14,300 hags at Moola 
Da wood's Daw boDg Mill wassuch asujier- 
vening circumstance, inasmuch as it was 
no tender or off er of pe rformance w ithin 
1. (1872)7 Ex. 111=11 L J Ex. 78 ~ 
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the meaning cf the law and that there, 
fore the present suit must be dismissed. 
They rely upon Ss. 37 and 38, Contract 
Act. S. 37 provides that the parties to a 
contract must either perform or offer to 
perform their respective premises, unless 
such performance is dispensed with or 
excused under any law. Whatever rights 
the defendant’s former rejections might 
have conferred upon the plaintiffs with 
regard to cancelling the coutract, had been 
admittedly waived by the plaintiffs ann 
unless their letter of 29th August con- 
stituted a valid offer of performance, they 
cannot, iu my opinion, be said either to 
have performed or to have offered to per. 
form their promise or to he entitled to gay 
that the defendants bad wrongfully omitted 
to perform iu turn their own promise, 
whether it was a rightful offer of porfor 
miinco depends upon the construction of 
B. 38, which provides intor alia that cn 
oiler to perform must he unconditional and 
made at a propor place and time, lloro 
the contract was to deliver paddy with, 
m July or August. It was off-rod within 
this period and there is therefore, no 
objection ai to time, hut the contract also 
provided that it wa • to be delivered into 
buyers cargo boat at the Paxund*ung«id. 
ing, uni plaintiff's offer to 

deliver there, but to give inspection at 
Moolu Da wood • Daw bond Mill and then 
dolivornt defer. daota’ mill if defendants 
agreed to accept it. Can this bo ssid to 
°? e; lo I'onorm e| ,,1 , C( . 

w hat IB meant by a proper pi . C o is not 
explained m S. 38. presumably because it 
;; 111 1 *"• non* 

he place is or ,m not proper except that 

nlac„°r 0 r T t>,e when a 

Deo for performance |, aK been mention. 

Pernlaco C ? ntr . act| P'aco is the „ro. 

T| r . ° ° r th0 ° ,kr f <* porform 

1 ho Illustration, runs as follows- 

A u rilr.ici* I. d< li vi-r In it li 
ou l«l March lb? 3. ICO ba|e» oVcnUr W " wbru,# 
‘•CUlar . J„ . n ° . . *, P * r ' 

»or.n wilt 

or V '? r : ,-c 4 0 l u,d hard, y »*o more emphatic 

' t, ' a0 lhe " ord ® *'•" order lo 

oiril, , 0l ® r of Performance with the 

™ Btaled »»•« in UahemcdSndol 

C*o umd , V - i f ° &l ° ark C2) the Privy 

council laid down 

“ ** :h " *•»» «t . Court ol Ian , CMp , 

*• ,Vci‘ lm '' C aia=: " J 1 C ««*=« I a •>.* 


o( A|;|.ral ol the, Unit Sculemont 
bolo it safer to construe tho section 
illustrations on English lir.es, ami 


i. that can he done, the iMuMjallons Riven ar 
bsioR hoih of relevance and value in the c.->n 9-! 

trac tion of the text « tl :«t they *bcold uo ' 

her. xcted became lb,-yd 0 not rquarc with 
ideas posMbly derived fr another sisU-m of 
junsrruder.co^m iLc law with which thev orf 
the sections deal. ' 

This was laid dewn in an appeal not 
from India but from tho Strait Settle. 
n«er.ts, but the law laid down is clearly 
of general application and wa.;, moreover 
enunciated with regird ion section re- 
produced from tho Indian Kviduiee Act, 
ae the judgment it. uueation obe.vhero 
sratof. The illustration is, tbmeioro 
» oth of relevance and value, and w„ero, 
?.* hcrc ' lt 50 emphatically states that 
in order to make an offer cf | ei-foi-in. 
anco with tho effect stated in f his sea- 
1,0,1 certain things aro it 

wtms -o follow tl» it if these essentials are 
not complied with, the < her of perform- 
ancc cannot have the effect flute I in iho 
fecimn. 1,» the c:.se o t .V a!: vied Sirdol 
■ Inf Jin v. ) eoii Ooi Gaik ( 2 ) the Court 

had 
and 

1 ii- r***'"/" •••*«•. “no their 

Dordfbipa reprobated this; but in tho 
Prevent case if wo tu.n to English law, 
wo find that tho law of lender is exactly 
ho same ,0 this respect as that 
U»d down in tho illustration. I can seo 
1.0 dr.ronco letweco a tender and an 
oiler of preformnnee. In l.nko „n Con. 
t.nnr. Rdn.4. p.fivj, * e find t||0 twQ 
words uved in hscrimioately for tho mr.u 
act. Ilu wriler ns follows: 

V. h. „ * «- »m„c( .< di.c ii „ a, I* dbeharRod 
s...-r<ni. K 10 iho icrin*. A pro* 

} ,Cl ,° r co '."-"'*»o n Iho ,„ r , ,.f 

01 , Vi ‘ ' ’ " r,,f ' »* drpoud- 

A proniso to deliver gootls is clearly 
a promise that cannot ho com pie! eh per- 
termed without the concurrence of the 
promifco: Startup v. .Macdonald (3). 

* Jt lhe c,, er is made at the place 

s|*ccil ed in the contract, tho offer cannot 
ejanno lK, as complete as it was pos- 
M , ,or tho Promisor to mako it. Again 
ID o, J 80 " 8 Uw cf Contracts Edn. 12, 
l». *J 1J. we read that “lender is on at- 
tempt to perform frustrated by the act of 
the other party,” and again that 

a. (It 13; C M411 * G 6%= 7 Scoli K It 2C 0 
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"where in a contract for the sale of Roods the 
vendor satisfies all the requirements of the con- 
trail as to delivery and the purchaser neverthe- 
less refuses to accept the goods the veoacr is dis- 
charged and may either maintain or defend suc- 
Qissfully an action for the breach of the con- 
tract. " 

Again it follows that unless the vendor 
lias oflered to perform at the place speci- 
fied in the contract, he has not satisfied 
all the requirements cf the contract as 
to delivery. Parke. B., in the same case 
of Startup v. Macdonald (3) at p. 624, 
stated as follows: 

V Where the thing to be done is to be perform- 
ed si n entain place the tender must be to the 
other party at that place." 

This particular case turned on the 
quostion of time rather than of place, but 
the authorities aro quite sufficient to 
establish the proposition that English 
taw is fully as strict as the illustration. 
8. 47 lays down in India the law as re- 
gards time and place for performance 
end 1 have no doubt that the offer to per. 
form, to ho a valid olfor, must follow the 
jjemo rule as laid down in tho illustra. 
tion to S. 38 and that ns Parke, B.. 
efcatod at p. 623, tho law has fixed 
the rule sod it is net to fie left fo a jury 
to b* determined ns a question of prncti. 
tool convenience or reasonableness in each 
case. In my opinion therefore for an 
olfer of performance to be valid, it must 
bo complete and must satisfy all the re- 
quire. vents of tho contract as to delivery: 
it must, where tho contract requires de- 
livery at a particular place, be an attempt 
to deliver at that place. In their lotter 
of 29th August tho promisees seom to 
have waived delivery at their Par.undaung 
aiding and consented to take it at their 
own Daw bong Mill; they were, of course, 
entitled to do this, hut I think they woro 
fully within their righfs in declining to 
inspect at Moola Dawood’s Mill or to ac- 
cept tender of paddy* at any place other 
than that mentioned in the contract or 
agr<ed to by both parties. Tho two mills 
sjeera to have been at most only about 
half a mile apart: fiut this seems to mo 
immaterial. In England the rules aro so 
slnct that a tender of a large sum of 
money accompanied by a demand for 
change is invalid: the tender or offer to 
perform must be in accordance with the 
tconf r act. 

This was not such aD offer. The plain- 
tiffs themselves recognized this for they 
said that if the defendants would pass 
tho paddy at Mulla Dawocd's Mill they 
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would then deliver it at the defendants 
mill. There was. no such term in the 
contract, and they could not import it.: 
I must, therefore bold that there was no' 
valid ofier of performance and that plain- 
titis suit must be dismissed so far as the 
two first and main items are concerned. 1 
As regards the small claim of Rs. 29 it 
wa 3 practically disregarded by counsel. 
It arose out of the second tender of three 
wagon loads; the defendants had a claim 
against tho plaintiffs for certain gunny 
bags, and claimed a lien on this paddy 
for the payment, and detained it for some 
days. I do not see that they were en- 
titled to any lien and I think they are 
entitled to he reimbursed this amount. 
The result is that the suit roust he dis- 
missed with costs on Rs. 10. 721 less Rs. 29 
for Rs. 10.6'I2 and the defondauta must 
pay the plaintitWor deduct from their costs 
the sum of Rs. 29. 

K.N./R.h. 


Suit dismissed. 
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Twomky, C. J. and Ormond, J. 

Aung Ma Khaing— Appellaut. 
v. 

Mi Ah Don — Respondent. 

Civil Mi#c. Appeal No. 166 of 1916, 
Decided on 11th December 1917. 

(•) Probate and Administration Act (5 of 
1881;, S. 23— Enquiry into question of adop- 
tion where rival claimants right to letters 
depended upon such decision held proper. 

Where the full sister and an alleged adopted 
daughter of the deceased whose adoptiou wan 
disput'd applied for Letters of Administration 
to the estate of the deceased: 

Held: that Inasmuch as in tho event of tho 
adoption being o'tnblisbrd tho sister would not 
undrr tho Buddhist law bo entitled to anv share 
in the estate, the Court would bo justified In 
going into the question of adoption. [P 101 C 1] 

(h)_ Buddhist Law (Burmese) — Adoption 
by divorced woman is as good as by single 
wortun, 

Under the Buddhist law as regards tbo power 
to adopt, a »om*n who is divorced from ber 
busb.ind and ba* divid'd tbo pint property with 
him is in the sttnc position as a siDele woman. 

IP 101 C 1, 2} 

(c) Buddhist Law (Burmese)— Adoption — 
Formality — Adoption is matter of intention 
and is good without formal declaration. 

An adoption is to a great extent a matter of 
intentirn and wbero an attempted adoption by a 
married woman causes a divorce between bor 
and her husband but tb«» intention to adopt con- 
tinues aflrr the divorce and full effect is given 
to it. tbero is a good adoption without anv formal 
declaration. [P 101 C 2] 

I la Dun — for Appellant. 

J. E. Lamlcrt — for Respondent. 
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Judgment. — The present respondent 
Mi Ah Bon applied for Letters of Adminis- 
tration to the estate of Chi Ma Pru, who 
died in May 1916. The present appellant 
Aung Ma Khaing opposed the application, 
alleging that she was au adopted daughter 
of the deceased. She is also the natural 
half niece of the deceased. Mi Ah Bon is 
the full sister of the deceased. Ma Khaing 
appeals from theorderoi the District Judge 
granting Letters of Administration to Mi 
Ah Boo. Mr. Lambert for Mi Ah Bon 
contends upon the authority of Ma Tok 
v. Ma Thi (1) that Mi Ah Bon was enti. 
tied to Letters of Administration inas- 
much as she was an admitted relation 
and the adoption of Ma Khaing was in 
dispute; hut that decision refers tc the 
ea^oof an admitted heir and if the a lop. 
tion of Ma Khaing in this case is proved. 
Mi Ah Bon would not be an heir. She 
would not ho a jur-on entitled to letters 
of Administration under S. 23. Probate 
.and Administration Act. because kI.o 
would not ho entitled to any >i.a,e in 
tho onato. The District Judge has taken. 
I w .° ccnM, dor. a correct view of tho case 
cited. Ilo took tho evidence in support 
of the adoption which lasted a w liolodav 
jand thon decided that it would be wusic' 

r. Um * to l ,ako 1,10 evidence against the 

• 

Jdcceusrd Chi Ma Pru adopted M» Khaing 
against i ho wish of her husband. In Cun ' 
sequence of this adoption by Chi Ma Pru 
boro was a divorce between her and her 
husband by mutual consent and a divi. 

Z ' [ I 7 r "‘ r1 ' * M " r » hi 

irnc ' 1 ' I'iriii.n that ;l . 

-Oman «*" *> 0 M but that a married 

wo nan esnnot adopt without theorem 

Ma k hung, at i ‘ 

adopt In the case of ,l/.i /; u r nnr v ,, , 

] ' !/, \ S 1,1 "as laken for grant* iVhot 

l S| ,D *‘f r c adopt. Mr. Mi y Oung in 

Md" 0, ( OM Bnd,hist «•» remark, u.at 
«t is quite usual for widows to a lopt 
There i« no r-a-on in principle «|, v * 

woman who « divorced from her husbid 
and has divided tlm joint property with 

» l( j5I.Blt7arr 3 I t T1J 

2. I PJOS-GO) h iSur L It D 


him should be in a dilierent position a* 
regards the pew or to adopt. It seems 
probable, as held by the District Judge 
iu this case, th.it a married woman living 
with her husband emnet adopt without 
his consent. But an adoption is to 
* S rea * extent a matter of intention and 
if Chi Ma Pru's intention to adopt Ma 
Khaing continued after the divorce and 
full ellect was then given to that inten- 
tion. there would he a good adoption 
without any formal declaration, t rour 
tho evidence, so far ns it ha . been taken, 
it would appear that Chi Ma Pru'sinten- 
tion was to adopt M » Khaing; that such 
attempted adoption was the c.iu.-o of the 
divorce and that Chi Ma Pro's intonlioD 
continued after the divorce and that she 
gavo effect to it. The case is remanded 
u» order that Mi Ah Bon may bo allowed 
au opportunity ol adducing evidence to 
show that Ma Khaing wa» oot adoptod. 

at.! tiro District Court will disposoof the 
application in accordance with the above 
remarks. The costs of this appeal will 
abide tho final result. 

K K - “ K< fuse inn an Jed, 
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M AUKu Kin, .1. 

Maung /la Tu and another - Defendants 

—Appellants. 

v. 

ir^nnKJ.au and another Plaintiff-— 
and Di for.d-.nts— Betp< ndenfs. 

1 Apical N - 81 aD <l 119 
,f • J,c * ! ’' a U I on lOlli l*el utn 191 \ 
agams: deerro of -m. C. C Judge, Ren- 
p:rr* ,n Civil Beg So. 71/6(1 of 1 »!.v 
Ci.W P. C. 11908). S. IG. HI 20 ~ Pro- 
in, i. 1,1 «««•*" pl.rr-Cr.di- 

1,® "** •‘ n " ,,rd 1 | o «*»•« plncr tulcly 

«y lh«i i..,on >> "h >> p»omi,r.*for consider’ 

(18720 * ri> 25(2; , Acl 

«“• b«alrr«dy nndor 
* ° , ‘ " to r av. i. a | romifo .will cut <mv 

eo^. < ..-t , on * , 1 o .k c f nolglv,, ) .cto . au.e 
, ll,r,tt O*r. A i. v iy A diblor to 

ti • V. * • P bw > lor the rake of 

c. /i ''’r* '•‘•‘'"•"‘■""OO.* not cnlill- .bo 

•f* •• »upportH i.. , mldrra* 
“.<< no fallia* ■m.i.r v?., .2-. Contract 
So \ a * (/ ‘- c >: 1 “■ " * -'O-nd 

Ilr I- IP 102 C 2) 

/..r Jiun-U r Appellants. 

dent an< * Jdiar — for Hospon- 

ln A T o. SI oj 1916. 

Judgment — In the Small Cause 
< ourt. Bangccn. the plaintiff tued for the 
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recovery of Rs. 1.631.8-0. the balance 
loun.l due at a settlement of accounts made 
net ween him and defendants 1 and 2 at 
Twante. 

The transaction to which the settle 
nient related was an agreement en- 
tered into at Twante between them, for 
the plaintiff to manufacture kutcha bricks 
at 1 . wante at a certain rate. Defendant 

h sued as having guaranteed payment. 
Defendant 4 was added as a party defend- 
ant after tho institution of the suit in 
consequence of his claim to have a share 
in too subject nutter of the suit. All 
the defendants reside at Twante. The 
plaintiff, however, claims to be entitled 
to sue in Rangoon by reason of an alleged 
promise of the defendants made at the 
setv loment of accounts to pay the amount 
found due to tho plaintiff at his houso in 
Rangoon on a later date. Defendants 1 
and J plead among other things to the 
jurisdiction of the Court. The lower 
Court held that tho said promise to pay 
ftt Rangoon gave it jurisdiction to ootor- 
tain the suit, and after hearing tho cue 
■on tho merits passed a decreo for a cor. 
tain sum against defendants I. 2 and 3 . 
Dofon< ants 1 and 3 now ohjeot that tho 
lowor Court had no jurisdiction. After 
oarc fully considering the law on the sub. 
jeot I havocomo to the conclusion that 
the ohjeot, o„ must be upheld. It is clear 
that without tho promise to piv at Ran- 
goon, the suit must ho filed at Twante. 
being tho place wore tho original contract 
was ontorod into and was to ho perform- 
ed or whoro the balance was struck and 

tho amount became due and payable. In 

ray judgment what gave rise to the cauuo 
of notion was tho original contract which 
was male or was to be performed at 
Twante or tho settlement of accounts 
whioh was nude at the same pi ice: see 
Luokmre Ciiuml v. Zorawur Mull (l). 
Tho promise in question was do part of 
tho settlement and it is at best a pro- 
mise to pay what the defeudants were 
already undor an obligation to pay either 
under tno original c-.mtraot or ucdor the 
nett lemon t of account and as it isa promise 
without any consideration, it can give 
rise to no cause of action. If it was part 
of tho original contract as indicating tho 
place of performance, then there can he 
no doubt it will give the Rango >n Court 
jurisdiction. Rut that was not the case. I 
am unable to s se how it can fo rm part of 
J. (lS5'J 61) tUllA Ulsj W K 36 (1* C) 
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J ho S9f 'Iranent of accounts, as on the ba- 
lance being struck tho amount found due 
oecame payable without any promise on 
the part of the defendants to pay. My 
view is supported by authority. ' As to 
t.ie nature of the promise, there is the 
case of Kankani v. Maung Po Yin (2), 
where it was held that a naked pro- 
raise to pay wbat the promisor is al- 
ready under an obligation to pay gives 
rise to no cause of action. I n Scshagin 
Low v Vawab As/cur Jung Aftai Do. 
rclah Mushral Mu‘k (3) the plaintiff sued 
the defendant at Madras for services ren- 
dered at Hyderabad, whore also the con- 
tract was made, alleging a promise, after 
the work had been done, to pay at Madras. 

It wa9 held that as thero was no alle- 
gation of any consideration for the pro- 
mise and as it was not a promise falline 
under S. 25 (2). Contract Act. there was 
no contract in law to pay at Madras, 
which would give the Madras Courts 
jurisdiction. There is no difference hot. 
ween this case and the caso before rpo. 
lhe roal thing to pay attention to is that 
t no promise of the defendants was sepa- 
rate an 1 apart from the settlement of tho 
accounts, whioh, without any promiso on 
thoir part to pay their amount found duo, 
would hivo given rise to a cause of ac- 
tion Therefore any separate promise 
made to pay the amount at any particular, 
placo must be supported by a considera- 
tion. before it can give rise to legal oon- 
sequences. It was rightly conceded be- 
fore me that if. after a contract of loan 
has bean male, the debtor makos a pro-1 
mise to repay the loan at a certain place 
for tho sake of tho ere Jitor’s convenience/ 
the promise cannot ootitlo tho creditor 
to sue at that place 9ole!y by reason of it. 
unless it is supported by a consideration.! 
hor the above roasons I am bound to hold 
that the lower Court hal no jurisdiction 
to entertain the suit. I allow the appeal 
with costs and direct that the plaint be 
returned to the plaintiff for presentation 
to the proper Court. 


In .Vo. 119 of 1916. 


For tho roasons appearing in my judg- 
ment in Special Civil First Appeal No. 81 
of 1916. hear! togethor with this, I dis- 
miss this appeal with costs. The appel- 
lant will pay the court fees which would 
have he en paid hv him in this anneal as 

2. (1900-0^ 1LBR 190=5 Bar L K 101. 

3. (1907) 30 Mad 433. 
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well as in the original suit, if he was not 
permitted to sue as a pauper. 

K.N./R.K. Appeal dismissed. 
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Macng Kin, I. 

Cur pea Chetty — Defendant — Appellant, 
v. 

Ana Mahalingam — Plaintiff — Res- 
pondeot. 

Miac. Appeal No. 99 of 19 1G, Decided 
on 7th June 1917. 

Limitation Act (1908), Sch. 1. Art. 182 — 
Application for transfer of dec ret- to another 
Court without certified copy of— Decree is 
• tep-in-aid of execution. 

An application for execution of a decree bv 
transfer to another Court, tboueh net acorn- 
pan led by a collided copy of tbe decree and 
though llio decree is not tranflcried, i- a %i-p- 
in*aid of cx-cntion within tbo mranmc f 
Irt. 182,1 l larvea to mvi 

cree from b inv barred by limitation. Cow-tote 
the point conuitereJ. (p iui C 

C'linpagnac —for A p pollant . 

Sari man — for Respondent. 

Judgment.— lu Suit No. 12 of 1911 
of tho Sub Divisional Court of Kyauktan, 
Ana Mahalingam auad Parma Snomi and 
obtained an altaohmwnt before judgt-i -o*. 
Tho atlaohiuent was mbso pientlv rais'd 
hy Curpun Chany executing a bond is 
auroty for tho amount of tho decree. 
After this tho -uit was transferred to tho 
Diili lot 0 » irt foi liap » il. r.. .t C mrt 
passe 1 a ducroo ou 1th March 1911. () n 
•9th April 1911 the plaintiff appli-1 to 
t.ho District Court for execution against 
Curpon Chetty. The Court held that 
Curpon Chetty was bound under the bond 
to tho Sub Divisional Judge and referred 
him to tho Sub Divisional Court. On 30th 
September 1913 plaintiff applied to tho 
Suh-U! visional Court for tbe execution of 
the decree by tho enforcement of tho 
bond, without having previously applied 

o the District Court for the transfer of 
the decree with a caitificuto of its non- 
satisfaction and without attaching acerti. 
lieato copy of the decree. Hut as the 
bond could not ho found no further 
action wa. taken either by the plaintiff 
or by tho Court. On lltii March 19H 
the plaintiff again applied to tho District 
Court for execution by tho arrest of the 
judgment. debtor and the Chetty surety. 
This application was dis.i UsoJ on tho 
ground that it had already been held that 
tho bond could not he enforced by the 
District Court and as that decision was 
not appealed against, the application was 


barred hv res judicata. Tho plaintiff 
appealed from thisord*r of dismissal but 
was unsuccessful. On 3rd March 1919 
the plaintiff again applied to tho Sub- 
Divisional Court for execution by tbe 
enforcement of the bond. That Court 
held that tbe application van time-barred. 
On appeal to tho Division’ll Court it was 
held that tho Application was not ti mo- 
bur red and tho case w ns remandi-d for 
decision on the merits. Tho defendant 
npjunU to this Court. 

!t is c *uten ic- i that tho applioati >,» of 
5t!i April 1911 to the District Court v.rs 
not an application for execution, or a 
step-in ai 1 of oxecutioo, in accordance 
with law, as it was undo fo tuo wrong 
Court in I should lie disregarded, as nf-vj 
tho anplicitiou of 11th March 1914. The 
contention is obviously correct. By 
reason cT the ruling in tho case of Sara. 
y<xu v Timm n/a ( 1 ) tho application of 
llth March 1911, though also against the 
judgment debtor an 1 in order in regard 
to him, doos not save limit itioo in regard 
to tho surety. W’o have then 1-ft for 
our consideration only tho question who. 
tb«r : ho application to tho Sub. Divisional 
Court of 30th Septomi.er 1913 would 
sivo limitation for the application in 
•piestion hero of tho 3rd .March 1919. Mr. 
C'linpagnac for the defend mt contended 
that the application of 30th Soptoinbor 
was not in form in iccordar.co with law, 
inasmuch as it was not accompanied hy a 
certified copy of tho decree and no ap- 
plication hul been undo for tho transfer 
of tho decree to tho Sub- Divisional Court 
as required hy law and as more than 
tliroo yoars had elapse 1 from tho date of 
tho decree to tho dato of tho present 
application. If 30th September is left 
out of consideration, tho present applica- 
tion is barrel by limitation under 
Art. iNJ, Dim. Act. The Bombay case of 
Saoaskica Baghunath v. Bamchandra 
Uuntaman ( 2 ) supports tho loarned 
counsel's contention. But this care was 
dissented from by the Madras High Court 
in Packiap/m Achari v. Poojali Seenan 
(31. In the latter case as in tho Bombay 
case tho defoot relied on was tho failure 
to produce a copy of the decree sought to 
ho executed and it was held that tho 
defect had reference to an extraneous 
matter and the application, though ac. 

!• (1907181 Bom 507~ 

•i. (1901) 5 U.m I. K 331. 

3. (1305) 28 Mad 557. 
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companied hy such a defect, was in ac- 
cordance with law. 

In a later Rombay case of Ham- 
C ( l? n " ra da shiv v. Larman Sad a shiv 

fch ® case cited above was 

followed and it was said in regard to the 
Bombay case cited above that Chanda- 
varkar, J who was a party loir, would no 
oncer adhere to the decision of his col- 
league, who pronounced the judgment 
„ lh ® t ca8 ° "as net followed. The Full 
iiench case of the Calcutta High Court 
reported as Copal Chunter Manna y. 
Gosani Da • Salop (5), may he cited in 
support of the Madras and the later 
homt ay cases, as it was therein held that 
material defects only could vitiate an 
application f or execution. Another 
Rom r a v case Vino yak Vaman v. Ananda 
l.arnj, ((,), decided in 100J mav also ho 
cited a? denying t hocorrectno«s of r ho view- 
con tended for by Mr.Campapnac. There is 
alto the Allahabad case of Abdul Majid 
v. Muhammad Faizullohi 7). which may 
.also he cited against Mr. Campagnac’s 
loontontion. I. therefore, hold that by 
reason of tho application of 4th March 
1.H1 the application now in question is 
not barred by limitation, though it was 
not accompanied by a certified copy of 
|tho decreo and though the decree has not 
been transferred to tho Sub Divisional 
.ourt for execution The appeal is dis. 
missed with costs and the case will, there, 
fore, ho sent hack to tho Sub. Divisional 
Court for decision upon the merits as 
ordered hy the Divisional Court. 

K N ( R K - Areal di> m i*t r d. 

4. (l'.'O'l) xi Horn 102. 

6 (isn-) 2ft c;.»i w i. 

G. (1010) a I »>m C8B4 I C 5S2 
7. (IHJ1) IS All 89. 
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Full Bench. 

0 it mono, Offg C. J . Robinson. 

Pari mtt and Maukg Kin. JJ. 

1 hem My m Accused — Applicant, 
v. 

Krrjcror — Opposite Party. 

Criminal Revo. No 42.13 of 191 T De 
cided on 13th March 1917. 

U) Lower Burma Courli Ac* (1900). S. 12 

Cage referred lo Bench under S. 12— Con- 
viclion get aside on around of migdireclion lo 
Jury— Retrial can be ordered on original 
commitment— Criminal P. C. (18981 Sg. 4 23 
and 439. 

i" M,f ‘‘ rrod * Bcrch of (be 

Chief Court undrr S. 12. Lower Burro* Courts 
Act. t bo conviction and sentence are sc* a>ide 


IJmeh f a lK d * ra,ed,rect,on ‘o tbe Jury, tho 
I nch ba< the power to order a re-tri-l of the a C - 
cu.ed on tho ordinal c-rnimitment: 3 L. H It 75 

hi f • L P 105 C J P 107 « 1 I* 108 C 1,2) 
lb^ Lower Burma Court. Ac* (1900). S. 12 

• rn d ^ *° Bench un der S 12-On 

ground of mi.direclion lo Jury — Mi.direclinn 

Jrn^oTiealw-, , |. e8 *-i ,, ~ Trial U void -Brnch. 

- U ' P 7 . V' , ?l nC Z ,n Procedure 

S. VM .„d «9. 2 «- Cr -“i-' p c (189 8 ) 

Of Si lo a case referred to a Bench 

?/on b *« 8 r 1? ° n Rroundo< mbdirec- 

ill- n n,. ;u amoun's to an 

he Rune's hC a'* VC ' d aDd 01 n ° ffle « -™d 
ite^G h Ci * n,10ldCa ! W,,b ,be evidence in the 
thlt’eh!/" ‘ he ra '* d *rfction is not of 

that chaiacler but is a wrong admission of ovi- 
form Vh nm,D * erb,Cl ^ i0 ^ 0t lhe Hench c«n 

go into tbe evidence. Where tho guilt or in* 
s^Unenf e ,h ° a . CCUMd d *l* od * on evidence con- 
where the n , ,a , di “ t,nc * P**rta and 

hi f :\ CA b> lbc "'‘direction can 
lhe rnila d . r ° m u tbe rCRt » nd “ i« Clear that 

the misdirection has not aflcctcd in anyway 
d n n i in ^ ' ( r on the remainder of tho 

whether the fiidin b | C " n V' d " bou,d con ‘ id( ' r 
Thle evldince?. feu 8 ia . “ ^ho objection- 

If i u "?.s 1 J° f c, «t of consideration. 

!» J m w J fi d> , ,b * conviction and son ten co 

would nM lned - dotDR so the Bench 

would not be usurping tbo functions of tho Jury 
but merely , •viewing .nd checking tbeir finding 

n * r- t p 107 0 1. « 

car t WS ° H aod Syaw 11 toon — for Appli- 

lliginbotham — lor the Crown. 

Ormond Offg. C. J.-Thi. is ap- 
plication un.lorS. J 2. flower Burma Courts 
Act. UJK5H the certificate of tbo Govern, 
ment AH vocato to review fhe caseof Kina 
hwperor v. Petitioner Nga Thcin Mynu 
which uas tried at the last .Sessions of 
this Court, upon the ground of mi.direc- 
tion. ll.o petitioner was found guilty by 
a unanimous verdict of committing mis- 
chief by lire, an olfeoco under S. 43(», I. 

P C. There was evidence to show that 
the petitioner uas seen in tbo room where 
the bre originated, when the tiro was first 
discovorel I„ hi* examination before 
the Magistrate the petitioner said, 
in ml h , ! b0Ul 11 °‘ c,ock coming back 

cl the ioZ I T" 1 nl ,h \ fire in ,hp 

put it lbcqMrte r bavi °S combined and 

The statement was wrongly translated 
CoUr 1 ? ‘ran^lator as follows: 

’“ • b °ut ll P.M. I came borne and 
found *h- bouve burning and ibo local people 
trying so put out tbe fire.” pvopie 

This statement was read out to the 
•lurv as the statement of the accused and 
t-ie learned -Judge commented to tho Jury 
on the fact that the accused admitted 
that ho was present at the fire and saw 
-he people putting it out. The Judge by 
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mistake put to the Jury, as being a state- 
ment made by the accused to the Magis- 
trate, a statement which the accused did 
not make. It was clearly a case of mis- 
direction which might possibly have had 
a material effect upon the minds of the 
Jury when forming their verdict, seeing 
that the case rested upon the in leutirica- 
tion of the accused. Mr. Dawson for the 
petitioner contends that ha\ing found 
there was a misdirection, the only course 
open to this Court is to sot aside the con- 
viction and sentonce. He coutends that 
this Court cannot now go into the facts 
with .ft view cither of con 1 or ac- 
quitting the accused— because that would 
ho usurping the functions of a Jury; and 
that this Court cannot order a re-trial — 
hecuuso that power is not expresslv men 
honed in S. 12 and that it is not the 
practice of this Court to do so. S. 12, 
l<oA ir Burro* Courts tat, 1 - vei \ milar 
to Art. 2d of tho Letters i’.itont; and the 
provisions of S. 0d7 of the Colo and 
of S. 107. Evidence Act, apply to pro- 
coed ings under S 12. 

Counsel for the Crown contonds that 
both tho«o Hoctions apply to tho present 
case and that undor S. 107 this Court 
must g„ into tho facts and seo whothcr 
tho ovidonco that should havo hoer. I**, 
fore tho jury justifies tho decision. 
Strictly speaking there his boon no in,, 
proper admission or rejection of evidonco 
--d I doubt if s 167. Evidence Act 
h|>|ii i» tf . Hut over, if j| Jets. I think 
M 10 effect of both these sections, when 
•loal i„g with the verdict of a Jury, is 
the Hirno. This Court has to consider 
what Hi cot tho improper admission or 
rejection of ovidonco or tho irregularity 
or mwUiroctioo mijhl havo |,«.| upon 
tlio .lcciHlon of tho jury. It i„ , ho .| ulv 
of this Court to so sufficiently i„t„ tho 
facts to determine whether there is 1 
reasonable possibility that upon a proper 
trial a Jury might come to a tindin- 
different to tho finding that would com 
mend itself to this Court or not. [f 
there is no such reasonable possibility 

then it is tho duty of this Court to con.’ 
firm or alter tho judgment in accordance 
with the finding come to by this Court. 
But if in the opinioo of this Court there 
is a reasonable possibility that a Jury 
J"ight either acquit or convict, it would 
ho a proper caso for a re-trial, for in such 
a cu.-o this Court would not bo satisfied 
that 


»■ ivu 




independently cl the evidence 
milled a Jury would consider that t*cre was 
suiucient evidence to ju*tify the previous decision 
or that if the rejected evidence had been re- 
ceived, the Jury would uol ha\o varied llie de- 
cision." 

And tho accused being entitled to havo 
the verdict of a jury, failure of justice 
might be occasioned if tho finding of this* 
Court ou tho facts wore to pievail in a 
case where there is reitsonahlu possibility 
of a jury coming to a different finding. 
Iu this view, the provisions of S. 1 C>7, 
Evidence Act, and S. ~ts7 of tho Cede 
would he fully complied with : and the 
right of the accused to bo convicted solely 
upon the verdict of a jury would be 
preserved. S. 12 authorizes this Court 
to alter the judgment, order or sentence 
and to pass such pi Igroent, order or 
sentoneo as it thinks right. Thus the 
widest powers are given in express; 
terms. The only limitation that has been* 
placed upon these wide powers is, that 
they do not authorize tho Court to as. 
sume tho functions of a jury. It has 
never been held tlmt thoso powoisdo 
not inolude 1 w i*owor t«» order a re-trial 
■ud in 1 m> opinion we have that power. 

In II a (, 1,1 v. Emperor (I) it was hold 
that an order of commitment wag satis- 
bo I after conviction and sentence, al- 
though such conviction and .-ontencc 
were subsequently sot aside in proeeo lings 
under S. J 2. Hut tho conviction anil 
sentence, having boon >et mile. wore not 
final ; and with great res,*ct I doubt if 

ln « co ' wa« satisfied. In >u,v 

cam S 12 authorizes this Court to pass 
such orders as it thinks right. 1 think 
11,0 right order to pass in this case is l(J 
set aside the conviction and sentence 
aud to or lor t ho petitioner to ho ro- tried 
u,on lho ** n0 commitment and in the 
meiiitinio to l« detained in custody as. 
an under trial prisoner. 

Robison, J. As tho Judgo who pre- 
ssed at th0 trial, | tl)il)k it riR , lt tc 
recor.l what occurred. Tho case was 
one cf arson and it is admitted that 
arson was committed by some person, 
hut it wjs denied that tho ovi fence of 
the witnesses for the prosecution was 
reliable and that the prisoner at the Bar 
was tho man who set tiro to tho house 
or was the person whom the witnesses 
h»d seen. In summing up the evidence 
to the Jury I dealt of with the ovidonco 
the eve. wit nesses an f the <|U<*s*ion who. 

1. (l!K*-GCj 3 L 15 R f>7. 
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t VUl ^ 69n the P r * 3 ° D ©r, as they 
sUted. ! reminded the Jury of the 

statement of the prisoner to the Com- 
mitting Magistrate which was evidence, 
and I pointed out that he himself had 
stated that he was in the house while 
t.»e tire was still burning. The state- 
ment 01 the prisoner was recorded in 
Burmese and I rev] to the Jury the offi- 
cial translation of this part of it It 
now appears that that translation is in- 
correct and that the prisoner had stated 
that when he returned ho found that 
ohero had been a fi.o which had been put 
out by the neighbours. 

I therefore had inadvertently put to 
the Jury as a statement of tho prisoner 
something that he h id never stated and 

1 did so as a statement which might he 
considered together with the evidence of 
tho eye witnesses in deciding whether 
the prisoner was the man whom wit. 
nesses had seen. This was clearly a 
misdirection. I t is clearly not a mis- 
direction amounting to an illegality, us 
for instance the failure to oomplv with 
some express provisions of the law or a 
breach of some express prohibition of 
the law. such as was before tho Lordships 
of tho Privy Council in Sul rahmanta 
A'ju<ir v. Kinu-Kini>eror(2). It is thoro- 
fore necessary to c insider tho provisions 
of S. 087, Criminal P. C. I am prepared 
to agree that this may have influenced 
tho deoision of the Jury, and that on a 
fact vital to tho correct decision of the 
case. 1 would however rocord inv opi- 
nion that in order to arrive at such a 
decision it is open to this Bench to go 
into tho evidence. We must therefore 
set aside tho conviction and sentence. 
This brings us to the question whether 
having done so, this Bench can pass any 
otluir judgment, order or sentence. Can 
we go into tho whole case and decide on 
the evidence, including the prisoner’s 
statement, whether he is guilty or Dot 
guilty or can we order a re-trial ? 

This Bench take? cognizance of tiiecase 
on h certificate granted by the Govern, 
mont Advocate as required by S. 12, 
Lower Burma Courts Act. This sec-.ion 
is very similar to Cl. 26 of the Letters 
Patent of the High Courts and is practi- 
cally in identical terms with S. 434, Cri- 
minal P. C. The powers given by this 
section have been considered in two cases 
by this Court and I will deal with those 

2 I l'J02) 25 Mad Cl=2S I A 257(1* C). 
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ease*. I n Ula Gyi v. Emperor (3) the 
cnarga was one of murder and the Bench 
uei 1 that there had been misdirection in 
the charge to the Jury and illegality in 

dealing with the verdict. The final order 
was that the conviction and sentence 
he set aside and the accused released from 
custody. In considering whether any 
lurt.ier order could be pasaed. Sir Harvey 
Adamson gives four reasons for not order- 
ing a re- trial. With great respect I find 
m\ self unable to agree with any of those 
reasons The first is because ho could 
no. bn a any instance in which a High 
Court in India ha? ordered a re-trial of a 
case tried by itself an] it his never boon 
done under S. 26 of tho Letters Patent, 
i he fact .that t here is no reported caso in 
which this was done does not show it has 
never been done and further it has never 
beon held that tho Court had not the 
power to do so. The next reason is that 
the language of S. 12 is not nearly so 
wide as that of S. 423 read with S. 439 

of the Code, which is said to includo all 

the powers mentioned in S. 12 and in. 

cludo also by spocial mention the power 
of ordering a re. trial. Tho power- given 
by S. I J are (l) to review the case or 
such part of it as may bo necessary and 
[IJ to finally determine tho question, that 
is, tho question referred. Tho section 
thon proceeds: 

"and may thereupon alter the judgment, order 
or •« n ten co p»»d by the Judge, and pa" *uch 
judgment, order or sentence as it thinks right." 

Sections 4 23 and 439 specify thopowors 
Riven to tho Court in detail and thi? 
limits the Court's powers to those spooi- 
.. • 12 gives tho Court power to pass 

such judgment, order or sentence as it 
thinks right." I cannot think that this 
gives less wide powers. It appears to 
me to give the widest powers. It might 
havo given specially mentioned powers 
or it might have given the powers given 
by S 423 or S. 439 or both; the language 
used however docs nothing of the kind 
but instead is couched in the widest 
terms. When a matter comes upon the 
certificate of tho Government Advocate, 
it may often happen that the order 
must be to set aside the conviction 
and sentence and it might well be that 
there will be many cases in which an 
order for re-trial would be obviously 
the most appropriate order. The Legis- 
lature must have h»en -ware of this, ft 
3. (1905-06) 3 L B R 75. 
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was hold to b“ the mo9t appropriate or ler 
in Ilia Gyi's caso (3). Had it boaa in 
tended that such aa appropriate power 
should be withheld, it appears to me the 
the section would have bean differently 
worded. Tbe third reason is that that order 
was not passed in Subrahmunia Ayyar's 
oase (2). Irwin, J's., judgment -give* rea- 
sons why it may not have been pastel in 
that case, and beyond these it must ho 
remembered that the order to he pus l 
must lapsed on the facts and niroum 
stancosof each particular case. The f u.a 
that an order of re. trial is not passed in 
a part ieu Ur case cannot moan that -h 
Court has not that in-wer. Thu 1 re*, 
son relates to two Cdcntta ca» is in 
which the A Ivoetb ie ntere 

nolle prosoqui, r.nd 1 cannot agree that 

the course adopted in them ! ?a • t> ny 

mforsnce an to the power oi oriorin.. 
retrul. Sir Charles Fox held i .tin 
that case unuocesmrv to decide wbut • *r 
the Bench ha l power to out -r i re trial. 
Irwin, hold an order lor ro-triil might 
bomido. In the second, Itriicrr ISir'Ii 
v. RinjMi or (I). Sir hart » P >x did ... 
deal with I ho quOHtion of a rc.triil. ( 
nUrood wiiii him that in that pirtieuUr 
case wo shool I morel v sc*. a- do. ’ ho con 
viol i«m an. i uw.tsMce, I it I etpn — <id the 
opinion that in an ippropri ;te ci*»lh<i 

Bonoli lia* tlio piwor lo order a ro trial. 

Ormond, -i. hold: 

" l hors i la,; n i - r.> dent for trdori . « • • 
1,1,1 ui me'i i cw. I think iho or4.«r *li .oi l I 
tlml Hi.' cm. vi r. inn ini «‘iituc« be -«t *«iio " 

I ain of op ! nion that having regirl to 
tho wido I menu's used and lo the fact 
th it the Bench i* given power *. • pass any 
' r lor ;t thinks right, ir. ha* the power to 
or .or a retrial. A* to whether it can 
roview (ho evidanco nod lecide tho guilt 
or . »nnocenco of tho prisoner. I am ol 
.opinion that it lots that. , IO wer in ccr 
tain circumstances. If tho -misdirection 
amounts to in illegality tho trial U void 
md of no ollect and that baing so. the 
I’.onch could not leal with the uvidonct* 

I f • however, tho mislirootion is ‘no*, of 
ilhai character hut is a wrong adtni*«ion 
of ovidonco or an error such as occur rot 
in Hus isua, tho trial is not void and this 
ji.ei'cli can go into tho **vi Unco. This 
power i*. however. limited by tho phnei. 
Pie r. eognixod in Suf rahmaum Ay, jar t 
» (•_). Where, however, the guilt or 

*• 0 L 15 u il'J-t | C-JHI. 


innocence depon :s on evi leri.io consisting 
oi several separate and distinct parts an l 
where the part tainted by the inisdirec-. 
tion can be separate 1 from the restand 
it :s cleir that tue mi* liroction has not 
affected in any way tho finding of the 
Jury on the remain ler of the evidence, it 
appears to rue that tho Bauch can and. 
should cousi ier whether the finding is 
lustitiel if tho objectionable nviJoroa i? 
ieffc enti r oIy out of ouas.i’ertticn. If it 

is justified, I can ioe no rei-on why the 
matter shoal l ha loft uncertain. The 
section g i v „• s tho l lynch fiio widest; 
powers. The Bench wcu! 1 not ho usurp, 
mg tho functions ol the 'ury out merely 
reviewing . i checking tVir finding.' 
Tho prisoner vvoul 1 not be left with 

aoxiety of a iiosMhle frosli tr : ,l hanging 

over him nod tho question of his guilt 
wool I '*o ileci b> I on evi lonce given wlion 
the f.iu* re fru-'i in r.io iii!)ni‘»rv of 
the .% itu-.> •.!.*. In tho present c »»«> the 
miH.lirc tii.il at! coted tho one conbral 
point in th case ind involved u.idopce 
c-HOnlia! to a * '..lit dcai-mn. I am ol opi- 
nh n. thcrofor •. i.lm: %%c> h'uiiil l not con- 
)®r llie vid< i b cau •• the verdict 
might p i silib iii • hot i other than it 
••v ., At the a i i time there is a good 
prime f i :ie on m to i Jury O 

1 • 1 ' - ■ iu< • i loo an l. 

thm efore. I \\.;ii! I ord n rc. trial. 

Parlett. J. - Th:* case comes before 
thi.. Court oi. i oortdic.ato from tho 
<io\. i uincot Advocate th i, • te qti >ition 
lurthei considered . whether 
there was a inj.dir. ction to .1,0 .lurv ic 
- ons i rial So. 3S of I'.HT. Nga fucin 
.•Kin wt< tried for. and by a unanimous 

• ; • ' «iUy of letting lire to 

a d welling house and was xontonco l to 
live vo.irT rigorous imprisonment. There 

was ovidenco to show that ho was soon 

in the houso while tho firo was still burn- 
ing. Hia defence is that ho loft tho 
houso sivoral hours before tho two oo- 
curred an I did not return to it until 
after it had been put out. and ho made a 
Statement this effect before tho Coin- 
mating Magistrate. He offered evi lonco 
of his pioveincnts on tho night in quos- 
t::n. Owing to a mistranslation his 
staiemout is real to tho jury at tho trial 
was to the elfect that lie returned to tho 
iiouso while tho lire was still hurniug, and 
it was lous at variance with tho defence 
ho sot up. Tlie result was that his real 
defence was never fully before the jury 
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at all There was clearly a material mis. 
direction and the verdict cannot be allow- 
ed to stand. I agree that the judgment 
und sentence should be set aside. 

The next question is what further 
order, if any, should be passed. Mani- 
festly the most appropriate order is that 
the accused should bo re-tried upon the 

former commitment. S. 12. Lower Burma 

Courts Act, appears to me to be worded 
sufhoiently widely to allow of such an 
order being ma le, and had the matter been 
res Integra I think it should have been 
made without hesitation. But in the two 
earlier cases of this Court Ilia Gyi v. 
Km per or (3) and Ur, sere Bnch v. Emperor 
(41, where an order for re trial seemed 
the appropriate order, it was not passed, 
though in each of them one of the three 
.JuJgcs held that there was power to pass 
it, and none of the other Judges held that 
tliero was no such power. I entirely 
agreo with the views of Irwin, on this 
point, as expressed iu the earlier caso. I 
have referred to all the cases I can trace 
of reviews under S. 26 of the Letters 
latent, but have found none io which an 
order of re- trial seemed to be called for. 
Tho absenco of any reported case in which 
suoh an order has heon passed does not. 
therefore, show that thero is no power to 
pass it, still less that no such power is 
conferred by the wider wording of S. 12. 
Lower Burma Courts Act. It is possi- 
ble that some remarks in Ilia Gyi v Km - 
peror (1) may bo read as expressing a 
doubt (cloarly not shared by Irwin, J.,) 
as to tho High Court's power to ordor a 
re trial. But tho point was not neces. 
aary for that case. which was decided 
upon S. 439. Criminal !». C. For that rea- 
son I consider it was unnecessary in that 
case to decide whether a commitment 
order is exhau9fod by a completed trial 
following upon it. and with great respect 
I must say that I Snd tho reasons for this 
view unconvincing. It appears to me that 
it is nore consonant with tho provisions 
of tho Code and with the spirit of Indian 
Criminal Law, which aims at substantial 
just ice w ith a minimum of technicality, 
that where a judgment and sentence have 
been set asido merely for misdirection, 
the order of commitment should subsist. 

In my opinion, therefore, the views ex- 
pressed io Ilia Gyi v. Emperor (1) should 
be dissented from, and the accused should 
be re-tried upon the former orderof com- 
mitment and in the meantime should be 
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detained in custody as an un d ertria l pri . 

how a , U K ng Kin ' J ~ Th9 fac ' 9 Showing 

Bend, h* ‘£P" c “ ioD com *>s ^lora this 
Bend, have been fully stated io the judg. 

merits of my learned colleagues and it is 

not neeeisary for me to repeat them. The 

7"*/ 1 t0 t,le jury flatly contra. 

th ° aefence » ut forward by the ac- 

cu ed and deposed to by his witnesses. It 

mrv ih r h fh ° rn '. hare ^“rod to tho 
jur 5 that the evidence adduced for the 

defence was, on tho accused's own show. 

og (a iso and unworthy of any oonsidera- 

non. That statement did not represent 

tr» ****** 8aid owing to a mis- 

translation. If a correct translation of 
his statement was placed before tho jurv, 
it would appear to them that it was quite 
consistent with the evidence bo adduced 
and that it was for them to consider that 
evidence and see whether it was worthy 
of belief, f am. therefore, of opinion that 


in that what 


there was a misdirection 
was put to the jury was something which, 
was not evidence in tho case. I also 
think that so far as the accused was con- 
cerned, tho misdirootion was upon a vital 
point in his defence, a point which if de- 
cided in his favour, would he of material 

assistance to him. For this reason I think 

this Bench should sot asido tho convic- 
tion and sentence without going into tho 
evidence in order to see whether or no& 
the conviction and sentence are justified 
on tho merits Tho next quostion is whe- 
tlior we should go further and also pass 
an order wo consider right. In my judg- 
ment an order for a ro. trial on tho for. 
mor commitment is tho roost suitable 
order for all concerned and wo should 
pass that order, if wo have power to do 
so. I think wo have that power. I arr 
unable to agree with the learned counsel 
lor accused that S. 12. Lower Burma 
Courts Act, does not give this Bench that 
|»ower. In that section the words ' and 
pass such judgment, order cr sentence as 
it thinks right" follow immediately the 
words which give this Bench the power 
to set asido the conviction and sontence. 

So that after setting aside the conviction 
and seDtenco it is open to this Bench to- 
consider further whether it will pass any 
other order also and if so. what order. 
Whether we decide to pass an additional 
order or no, our action must he such as is 
mo9t agreeable to convenience, reason * 
justice and legal principles. 
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Let us now consider what will happen, 
il we pass no further order. The case is 
one which the Crown is not likely to 
drop. There will, therefore, be the ro- 
arrest of the accused and probably other 
proceedings taken against him before he 
is again place! before a Judge and jury in 
this Court. We can imagioe what all 
these will entail, the aroouut of public 
time and labour bestowed upon these pro- 
ceedings, tho inconvenience and injustice 
to the accuse I, who will have far more 
arduous work before him and incur far 
more expense in his defouce than if he is 
ordered by this Bench to be ro-tried on 
the same commitment. Again, how un- 
just it would be to allow such a serious 
criminal charge hanging over his hea I 
for longer thin is reilly necossirv. Tiio-.* 
considerations have led me toholdlhat no 
ordor for a re trial would one which 
would bo in consonance with rea on. jus. 
Uco and mercy. It is also in ac-orl ,nco 
with logil principles, for a rc-tnil in « 

proper oi^e is allowed in appeal or rovi. 

Hion under S* 1 2d and 43!) respectively, 
oltheCrirn nal r. C I. therefore. 
wit)i my learned colleagues in ordering 
tliat tho accused boro trie 1 on tho former 
commitment. 

K f * /« K. Retrial or,! 


ered. 
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PAIUjKTT, J. 

Manna Them Wm— Petitioner, 
v. 

tios.^ ,tr0t,lfn an ' 1 C ° - Opposite Par- 
ol^lInUhX >917 75 - B °' l917ll,e 


hT 11,0 *‘>rkin,»n , » Itr. , P h _« 
•aleoiulrf to 

Brr,ch of Conl,*ci Acl 


•n n» 

m»n<>y |irovi,|.><| 

C iilr.iol Acl is i 
In' ||| \(|f 

(bl Work inn <■ ’ «. 


recover Urge 

hltmrlf of the 
of recovering hi* 


• imul- 
»oney 


(i8s^S ,k 2 m *s c : pe B ;;* ch of Con,r,,c * Ac. 

fp hoc; ij 


Order. The petitioner has been order- 
ed to re-pay Rs.()98, balance of an advance 
made to him. together with costs amount- 
ing to its. bS.8 0 under S. 2. Woikman's 
breach of Contract Act, Id of 18VJ, and 
has doue so. Objection was taken to tho 
order to pay costs, being Ms. 1-8-0 Court- 
fees and process fees, and Us. 04 Advo- 
cites fees. Thoro is no provision in tho 
Act for ordering payment of costs, and it 
has neon several times hell that payment 
of Court fee con not lie ordered: Emperor 
v l > no n,iu r 1 J. Queen Empress v. Jiui/hn 
UL S. S. Criminal Ruling No. (i of 1902. 
and it appeirs to me obvious that com . 
plamant who avails himsoli of tho simple 
md summary nunuer ol recovering hi-. 
»n.,nev provide I bv this Ac* i- not ei.titl- 
e > to recover largo fee. for an Advocate 1 
‘ • ’ '- 1 the order wee certainly 

wroog. T ie Mi»gi*,tiato also erred in pass I 
* ,a * " n V r l * r ol imprisonment Hmultano , 

• h that for payment of the money J 

ftS renei’tdlv miel and us the! 

wording of S. 2 of tho Act clearly show. I 

•? ,‘Jtmonor hov evor his fro n tiio out- 

sot ? oulo,,,, ° 1,0 '• not artificer, 

work into or labourer. and therefore tho 

il. and that 
' noim to dec-id,,, 
ihe complainant firm says the | ititioner 
onterol into a written agreement to p or . 

" " ,k <<>* " their contractor 

JJjJ J tooemboi UstOotober 

• ■ *«•: Ubvir lor them *o«l lo p.-r< inallv vunpr- 

■ - * lln £ 

n * .1 

Tl.o asroom.nl, a lengthy printed ot>o, 

*"• Cl. 23 i, r.li.,1 oa by oom. 

nilTh l"', , r " n> Tl, ° contra clor almll 
not aub-let this contractor any part of it 

' T k n j' 0 " er "; i8,io " »l tho company 
8 ■*" tovoto the whole „f |,i» time 
and .ttentioi. to the work to bo dono by 
urn us lor the agreement, and shall por. 

»®O 0 h work. Complain, 
ant s manager says that on several occa- 
Z n l ,0 :V. V l ;'° neMootr "working in 
tho *? r ? rt \ lh «* naturo of tho work ho 
was doing m not specified. There is no- 
imog to indicate that it was anything 
moro than supervision. The Magistrate 
purporto! to follow Sein Y,n v. Ah Moon 
ohote ( i) and hold petitioner was a | a b- 

1. (IJOnr. it. .n Ij k 255. 

2. Bom 1IC Or Kuliag No. 2 of 1891; Rat. U„ 

Of Oai 511. 

3 AIK 1914 L li 161=23 I C 1S7=7 L U R 782 
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ourer within the meaning of Act 13 of 
1859. lie appears to mo to have mis. 
understood that ruling. The tespoudent 
there was a carpenter, i e., an artilicer 
an<l it was held that he came under the 
Act in respect of au advance for car- 
penter’s work which ho contracted to got 
done, though he did not himself work 
with his own hands upon it hut his part 
was limited to supervision. The decision 
rested upon the fact that he was himself 
a carpenter If he had not hcen, decision 
would, no doubt, have been Jillerent. As 
pointed out in AsQar Ah v. Swanti (l) 
•.ho Act does not apply to a contract which 
is made by a porson who is not himself 
an nrtificor, workman or labourer. The 
pesont petitioner is not an artilicer, nor 
do I think he is shown to ho a workman 
or labourer. He describes himself and is 
described hv the complainant s.s a con- 
tractor, and his contract was for the 
supply of men and beasts to drag the 
timber to the stream under his personal 
supervision. There is no ovidence that 
his duties under the contract extended to 
anything more than that, much less that 
ho ever in fact handled the timber or 
drove the animals or was evon competent 
to do either. It appears to mo from the 
evidence tint he was not a workman or 
labourer within the meaning of Act 13 of 
18)9, and that therefore the proceedings 
under that Act could not properly bo in- 
stituted against him. Tim order is rovers, 
ed and the fees Rs. 70-8.0 will bo re- 
funded to tho petitioner. 

K.N./R.K. Order aside. 

4. (IU02-08) C B It Vol l i. 
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TARLliTT, J. 

S. C. Paul— Accused— Applicant, 
v. 

Emperor — Opposite Party. 

Criminal Revn. No. 282. Boi 191G, De- 
cided on 1st March 1917, from the order 
of Dist. Magistrate, Rangoon, D/- 8th of 
August 1910. 

(J) Burma Municipal Ac* (1898), S. 142- 
CommiUM can frame bye laws imposing 
conditions on pawn brokers. 

Section 142. Burma Municipal Act, empowers 
Municipal Commit'ee to make oye-law* for ren- 
dering I iceuvc' necessary for p am. brokers and 
determining » be conditions su» jeet to which tbev 
shall be granted. ( P 110 C 4] 

(b) Burma Municipal Act (1898). S. 142- 
Licenses issued to pawn-brokers — Condi- 


tion binding rate of interest chargeable by 
pawn brokers is not ultra vires. 

A erudition in pawnbrokers' liceiiso issued un- 
der S. 142, Burma Municipal Act, limiting the 
rale of of interest cbargeablo by pawnbrokers 
does modify and restrict the law ' which allows 
freedom of contract, but it is not on that account 
ultra vires of the Municipal Ccmmittre inas- 
much as the p.*wer to limit tho rate of interest 
!s reasonably implied in the power to determine 
the conditions of such licenses, f P 111 C 1, 2) 

(c) Easements Act (1882), S. 52— Licensee 
cannot object to terms of license. 

It does not lie in the mouth cf » licensee to 
obiect to the terms of a license which gives him 
rights and privileges which ho would not enjoy 
without such license. [ I> 111 C 1] 

(d) Burma Municipal Act (1898). S. 142— 
Rangoon Municipality — Pawn-brokers must 
conform to conditions in license whatever 
they are. 

Any ona who wishes to carry on the business 
of a pawnbroker witbiu the Rangoon Municipa- 
lity must have h license and must carry on fais 
busincs* in conformity with the conditions of 
thatliceuse, whether or not they modify the law 
under which busincs for which no licenso is 
required are carried on. f Pill 0 2) 

Ihgmbotham — for tho Crown. 

Order. — Applicant has been couvictod 
of disobeying a bye law made by tho Ran- 
goon Municipal Coromittoe, by carrying 
on tho busiuess of a pawnbroker within 
tho Municipality without a liconso from 
the Committee. Thoro is no doubt upon 
tho ovidonco that ho was in tho habit of 
taking goods and cattle in pawn for leans 
of monoy of small araouol, and that ho 
did carry on the business of a pawnbro- 
ker 39 dofinoi in tho bye laws, though 
that may not have beon tho only descrip- 
tion of business which he carriod on. Ad- 
mittedly ho had no license. The case put 
forward for him was that the Committee 
had not power to mako the bye laws for 
breach of which he has been convicted. 

S. 142. Burma Municipal Act empowers 
the Committee to make hyo laws, among 
other purpopses. 

"for rendt'iog license* necessary for pawn- 
brokers and determining . . . the conditions 
subject to which they shall bo granted." 

It is perfectly clear, therefore, that the 
Committee has been expressly emrower- 
eJ to make a bye law that, no oce 9hall 
carry on the business of a pawnbroker 
within the Municipalit y without a license 
from the Committee. It has also deon 
expressly empowered to mako bve-lawa 
determining the conditions subject to 
which each licenses shall he granted and 
may be revoked. These conditions are 
embodied in Bye-law 6, which also pro- 
vides that the license may be revoked 
for breach of any of those conditions, It 
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was argued that the Committee had no 
power to impose certain of these condi- 
tions &9 they conflicted with the provi- 
sions of the Contract Acc. The con- 
ditions objected to are 5, 4 and 10. 
The first limits the rate of interest charge - 
able on loans; the other two areas fol- 
lows: 4. That the licensee shall not sell 
any pledge before the expiration of the 
time agreed upon for redemption thereof, 
or otherwise than in accordance with 
these conditions. 10. That the licensee, 
shall deliver all articles pledged for suras 
exceeding fts. 20, and unredeemed at the 
time agreed upon fer redemption thereof, 
to an auctioneer appointed by the Corn- 
mitteo for sale; and shall tot sell the 
same except through such auctioneer, it 
is objected that those two conditions give 
the pawnee a right of sale cf un- 
redoomod pledges which is not accorded 
to him by S 170. Contract Act. Mr. Hi. 
RinboU, am. for the Crown, contends that 
the bvo laws leave the Contract untouch. 

, • and givo no further right of sale than 
does that Act, viz., a right of sain aftor 
Riving tho pawnor reasonable notico. 

It may ho doubted if that was the in. 
tontion of tho framers of tho bye-laws, 
>ut it appoars to mo unnocosssry todecido 
whether or no tho byelaw, as they stand 
' ,0 « ,ve a Powor of sale with notice, for 
Uvo reasons; first, becauso it does not lio 
m the month of a pawnoo to object to tho 
I'nni.s of a licoo-o which givo* him rights 
,and pnv.joges which ho would not enjov 
without such I leer so. and secondly, be- 

cause, m the view i take of tho matter. 

it is mraatenal whether tho conditions 
o tho Imonso prescribed by tho bye-law. 

llri e m0,l, . ,y tho fi0neri1 Of 

ci. od. s. , l2 . 1!urma 

powors tho Committeo to make bye laws 

dor t,,o rate9 wb|ch may h# <lerni4n > d e e ‘7 

mo of any conveyance hired for a period 
not exceed,,, g 21 hours. It has notTen 
do not think it could be. contended that 

,rame '" tho 

=iH5£jr=w 
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implied in tho r^wer to dotorraiuo the 
condition^ of sur : , licenses. Moreover, 
tho Committee have clearly power to for- 
bid the carrying on the business of a 
]>awnbrober without a liconse and to de- 
termine the conditions of the license. Any 
one who wishes to carry on that husinessl 
within the Municipality must have a 
license and must carry cn his business in, 
conformity with tho conditions of that! 
license, whether cr no tho> modify the 
law under which businesses f.*r which no 
liconses are required are carried on. Tlii.l 

disposes of tho other objection to condi- 

tion 10 that it limits the rieht to ?n| 0 
through the auctioneer appointed hv the 
Committee, fn my opinion the Commit- 
tee was right and I dismiss this hi plica- 
tion. 

K.N. r.k. Application dismissed. 
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Maung Kin, J. 

Maung Tha So and another— Appel- 
lants. 

v. 

Maung Lu Pc— Respondent. 

Civil Mine Appeal No. 100 of 1010. 
Decided on 13th June 1017. 

«it^ dl CU - U 7 - Ad 0 p[i.„- Kiltima Ap.- 

• mendrd ,n » PP f.l by sllrrnolivr claim 

ba.cd on •*.•», tlh.-Civ, I p C. U908).O. 6, 

Kiuma and <r«tilll n are two distinct form* of 

,'C "£'" y diff «; r «tccn.id.ratioo. 

;. PF '- , 1 ,0 I' >' <• claim in bii-cl on kit- 

.»U ,, ».tal , j ch.,,clcr. (|. „j Zl] 

Xl H 11 ° for Appollunts. 

Mouug Thin for Respondent. 
Judgment Tho plaintiff sued for in- 
heritance ns the kittima son and solo heir 
The Trial Court hold 
th.it t ho alleged adoption was not proved. 
Jn appeal the lower appellate Judge was 
ot the same opinion and held that: 

, lhal ,he can bo bold to 

7™* ° f * vou [ of, he pUiDtifl is that ibo 
*0^* !, *J* ?* yUl u,od lo *l»»k of him as her 

Zr T’ CV ' >n ,0,,, ^P' 0 ,h “ l h® "as 

s , on (■»«« ‘he tha) and that ii was 
RencraUy uodmlood lhal be h „ adoptod S 

Rut there was another ground taken in 
jne memorandum of appeal, viz., that 
the lower Court should at bast have held 
l'; al , :iie PlaiotilT was an apatittha son. 
a ne learned Judge considered thequostion 
whether tho plaintiff should be allowed 



11*2 Lower Burma Mauhg Tqa So 

in appeal to put forward such an al- 
ternative claim and came to the con- 
elusion that he should be, and then 
proceeded to hold that he was the apatit- 
tha son of the deceased and that the fact 
that at the time of the death of the de- 
ceased he was living separately from her 
was immaterial inasmuch as the plaintiff 
was blood relation, a nephew of her. The 
case was accordingly remanded to the 
Trial Court with the direction that it he 
determined afresh. I understand this 
direction to be that the Trial Court should 
try the question as to what share the 
plaintiff would be entitled to as against 
the deceased’s next of kin, as the learned 
Judge before giving the direction had 
come to the conclusion that "it is only 
necessary for me to decide as I do that ho 
is entitled to some share.” Before mo the 
defendant urges that the lower appellate 
Court was wrong in allowing the pl.-in. 
tiff to make the alternative claim for the 
first time in appeal. So far as I can seo 
there is absolutely no authority to justify 
the permission granted by the lower ap. 
pel I a to Court. In Ala Sa Yi v. .1/* Me 
Gale (1), which was a case of alleged kit. 
tima adoption, the question arose before 
this Court as to whether an alternative 
claim as an apatittha child should he al- 
lowed in appeal, inasmuch as the apatittha 
adoption was an adoption of a different 
character to that of the kittima form. 
Birks, J.. pointed out that in Mating Aing 
v. Ma Kin (2) tho Judicial Commissioner 
of Upper Burma expressed an opinion 
that such a procod ure was questionable. 
Tho question however did not arise in 
that case. Without deciding the point 
Birks, J . said that assuming that thero 
was sufficient evidence of an apatittha 
adoption, the fact that the claimant was 
living separately from the alleged adop- 
tive mother for eleven years of her life 
before the latter’s death was sufficient to 
debar her from claiming any share. But 
Fox, J., ns the claimant made no alter- 
native claim on the basis of her being an 
apatittha daughter, did Dot think it neces- 
sary to consider what her rights to share 
in the inheritance possibly might be. if 
she had made such a cliim. 

In Ma Mya Me v. Moung Ua Dun (3) 
it was held that an alternative claim may 
be made, but tho point did not arise. The 

1. 7 Bur L R 295=2 L C 181. 

2. (IS92-9G) U B R 2 BudbSst Law 22. 

3. (1903-04) 2 L B R 224. 
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learned Judge held that the evidence 
justified the view that Ma Mya May was 
an adopted child but whether she was a 
kittima or appatittha it was unnecessary 
to determine, as the fact that she was an 
adopted child was sufficient for holding 
that it was preferable to grant her Letters 
of Administration to the estate than the 
opposite party who was adjudged to be 
unfit, though be was the natural and only 
son of the deceased. The case was not a 
regular suit but was one in which both 
the parties applied for Letters of Aminis- 
tration and the Court had to choose bet- 
ween the two to grant letters. In my 
judgment the lower appellate Court wa 9 
wrong in allowing the alternative claim 
to be made in appeal. We are certain as 
to what a kittima adoption is, hut a9 
regards the apatittha form it is really 
difficult to say what it is exactly but, it 
is certain that it is different from the 
kittima form. InS. lf> of Kinwun Mingyi’a 
Digest the term apatittha is described in 
various ways. In Tel Tun v. Ma Chein 
(4) Hartnoll, J., after noticing tho section 
came to the conclusion that the prinoiplo 
underlying the definition of tho term 
seems to be that an apatittha adoption is 
a compassionate one; which takes plaoo in 
ccn sequence of tho child being destitute 
with no one to maintain it through aban- 
donment by, or the decease of, its natural 
parents or some such similar cause. I 
have been referred to Mr. May Oung’s 
book on Buddhi9t Law in which he sub- 
mits that these views of Ilartnoll, J„ are 
not correct and gives his views at pp. 122, 

123 and 129 of the book. 

Whichever view is correct, totally 
different considerations will have to bo 
applied in tho case of an apitittha adop 
tion to those which have to he applied in 
tho case of a kittima adoption. Tho two 
forms are entirely different. Therefore 
in allowing the alternative claim to bef 
made the Court will be contravening the. 
rule that an amendment should not be 
allowed where it would have the effect of| 
converting the suit as originally laid intcl 
a suit of a different characler. Although. 

O. 6, R. 17, which relates to amendment 
of pleadings i9 very wide in its terms, it 
is clearly understood that an amendment 
would not in general bo allowed, if it 
changes the suit into one of a substan- 
tially different character which would 
more conveniently be the subject of a 
4. (1909- lOj 5LBK 216=8 I 0 978. 
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fresh action. I am therefore of opinion 
that the alternative claim should not have 
been allowed to be made. In this view it 
is unnecessary to deci le whether on the 
evidence the plaintiff is an apnittha 
child of the decea-e l or not. The appeal 
is allowed with costs throughout. 

K.N./r.k. Appeal allowed. 
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Maukg Kin. J 

Maung Da Kyaw nod another— Plain- 
tiffs — Appellants. 

v. 

II Can DofoDd «nt— Respondent. 

Second Appeal No. 45of Ull7, decided 
on 27th March 1918. 

* Civil P C. (5 of 1908), O. 21, R. 63 

v. realtor can aue for declaration of properly 
belonamg to hi. judga.ent debtor though 
• tUcbment withdrawn apart from O 21 R. 
€3— Suit u not barred by proviao to Specific 
Relief Act <1 of 18771. S 42. 

In.Irp-ndenUy of ibo , rovi-ion. of O. 21. 
K 6 . Civil P C. a decree-holder ma-. aue for .. 
declaration that certain property aliacbrj | 0 
execution cl hla decree b'loni* to the juderveot- 
debtor. allbouKh at the time of lb. >uit Iho 
UUobmont iniulit have bc.„ withdrawn and the 
property may not be In the iwi ..Ion of the 
decrM-holdcr. To Midi a ault I ha frrvbo to 
■*. W, bpccilic Koliaf Act. doca not apply. 

„ .. , |P IH 01. 2] 

11“ I -for Appollanls. 

Mounu Tin— lor Respondent. 
Judgment I t cuti >, . * 
lccix-ii.i;;ain»tone Tun I i lit. Mi • tir t • tr«. 


drawn. The wording of R. (13,0. 21 . isj 
quite clear. Nor is it disputed that 
independently of a suit under the Civil 
Procedure Code (he decree holder may 
sit** for a declaration Hut l ho property 
attached l*olonge I to flteir judgment, 
debtor fn fact this latter proposition 
was cxpreslv laid down in S ceuta 
Co.'oniafe Itaiii iw,« v. Shier !. (l) follow, 
ing U.ighuiuith Mukutid v. Sioasli j{. Jl . 
hanza i- 2 l. I have followed this ruling in 
Chan Tat Thai v. .V a L“t (3). But the 
argument of tho defendant's Advocate ie. 
that Ihe phintiff could not sue for :i Imre 
dec krai ion. as tho bullocks were in Hie 
possession ol the defendant, no I that the 
Proviso to S. 4 2. Specific Relief Act 
applies. Kxactlv the same argument 
was advance.! in Al/agappa Chctty. P. L. 
.1. -V. v Xaz.im.it Ah ChowAhry (1) and 
Irwin. J., answered it in these words. 


• anv li i> ll nci loll 

Irivvtco tbc morfc in which jl.iinlill muat e»lu- 
bli.b hi* risht if h« h«* proriouMv applied 1 or u 
unairar) order and iho mode iu «hith he imirt 

• •I*»ii«b bis right If be bit). doI applied fora 
•ummirv ordor. In either C *-0 a declaration I 
auilinent. When pUin-.fi obi a in- 4 drcla ration, 
tbr » ourt uhleh cxecui' d lb* decree must reaped. 

Iha declaration and rIvo icaiiluiion Tho 

ohjnyl of the prov,- . i. • prevent , , |*| nlll | from 

p*uln* a dcMaraUei. in . r- nil. and con- 
'qner.li I relief nflcrv.nnh in AOc thcr. Il. ro 

• b-rc Uoen cJ for any #nb. .,u. n t Mill. Tho 

rell. f m.M rv I, bl t».. I "ft which (old tho 
1 <111*1 In e\.-. 11 ; «... ' 


ipi"'i la* ■ . .ai.u h.-d two h ilb 
property ol thoir judgment. debtor. Tl 

defendant. respondent applied f-.r tho r, 

fiioval of the attachment. Therein*, 
tho pUinUlfs withdrew their Utachmer 
™ " l0 ' 1 tho Present suit for a dock 
r.U.°r, that the two bullocks wore liabl 
o boa.Uol.odand sold in execution * 
fir ,lo , cro ^ i ^**0 trial Court decree 

lubl “h ; |T '° - OWer !ippo,lato Coui 
<n V ri r su , ,t ; " ot hein « C 

-L !v b. O Civu l\ c. hut under S. 4‘ 
Spec, l,o Rehef Act. did not lie. inas muc 
as, t hero was no prayer for consequent!' 

lud rh V w tlV , the ll,orned Appollat 
U ' , "° th o»«ht that, as tho bullock 

wore m the possession of the defondan 

, p,i, ! nt ' ,T8 shou M bavo asked for thei 

Z°ZT,u U !"* ,lot '’ oen contends 
hero that the suit ,s one under the Civi 

Procedure, Code. That it cannot »>o hel 
bo such a suit there is no doubt, a 
Micro was no inve-ti C *tioi, of plaintiff 

ovine to ,f° at * IlchmeQ t proceeding 
ow.ug to tho attachment being with 

191H L. B./loA 1G 


H Piny Ire noted »\nt the «nit in that 
CV.U v. as or.0 by the claimant to the 

properly ail ich, .1 ut o< i by His deoree. 
bolder. In this tuo the suit is by tdio 

" '• “ 1 Irwin, 

•L. must apply. mulati« mutandis, to Ibis 
case. W boo the plaintiff gets t bo dec- 
laratory docree lie asks for, ho can 
proceed to attach the same property in 
execution of his previous decree and the 
execution Court will l,o bound to rocofi- 
nizo tho attachment as being just and 
proper. Tho declaratory decree will ho 
binding on the present defendant in tho 
subsequent execution proceedings and ho 
will not bo able to object that tho plain- 
tiff has no right to attach tho property. 
Tnen there is my own ruling in K. Y. K. 
'if; ChtUv Firm v. S. ,V. V li.-Chetli, 
/ r ,rm (-5) in favour of tho plaintiff. 
There I followed Sapj.ohadi Chethi v. 

1. (1907-08) 4 L ll R a &2. 

2 . (1R99) 23 Pom 2f.f,. 

3. (1916) 3.3 1 C 124. 

4- (1907*03) 4 I, II R 203. 

5. (1910) 31 I C 155. 
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Maung In (6) and Kristnam Soorcya v. 
Palhnia Bee (7). I would, therefore, hold 
that the proviso to S. 42, Specific Relief 
Act, doe 3 not apply' The appeal is 
allowed and the c»se is remanded to the 
lower appellate Court to be decided on 
the merits. Costs will abide the result. 
The appellant will be granted a certifi' 
cate for the return of the Court- fee paid 
on the memorandum of appeal under 
section 13. Court Fees Act. 

_R.N /BX Appeal allowed. 

6. I- J L B 481. 

7. (1906) 29 Mad 51. 
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On MON r>. J. 

0. 11. 31. liamaswamyChetty — Appollaot. 
v. 

31 a U Tha — Respondent. 

Second Appeal No. 101 of 1910, decid- 
ed on 3 1st August 1916. 

* Civil P C. (19081.0 21. Rr 66 and-90- 
Exrculion — Sale — Omission to give notice to 
Judgment-debtor renders sale void. 

Omission to r*vc notice to tbe judgment-debtor 
of an execution sale of bis properly is more than 
a mere irregularl'v and renders the C urt sale 
void: 6 Cal 103. Ref. (p m C 2] 

Naidu — for Appollant. 

Judgment — The respondent applied 
on 16th August 1911 to set aside a Court 
sale made on 3rd Maroh 1910. Sho has 
boen successful in tho lower Court, both 
of whioh found that tho appellant had 
kopt tho knowledge of the sale from tho 
respondent by fraud. The appellant was 
the assignee of a mortgage decree for 
Its. 3,800. plus costs, against the respon- 
dent and her husband. Appellant's i ante 
\vu9 put on the record as deoreo holder 
before 2nd September 1909, on which date 
the warrant of attachment issued. On 3rd 
November 1909 all parties wero either 
present or represented by pleaders, and 
it was agreed that the sum of Rs. 87-1-6 
was due to the appellant. On 10th Janu- 
ary 1910 Pleaders of both parties boing 
present, execution was granted a9 prayed 
for. On 21st January 1910 an order 
was made for the sale of this property on 
3rd March 1910; the respondent was 
not represented. No Dotice was even issued 
by the Court to the respondent as to tbe 
date of the sale The appellant and the 
process server both state that the pro- 
clamation of 9ale was posted on respon- 
dent's house in the presence of certain wit- 
nesses. Two of these witnesses, whom 
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both Courts have believed, have stated 
that that was not so, namely, that no 
proclamation was ever posted up in re- 
spondent’s house in their presence. Both 
Courts have found that the respondent 
did not know of the sale until she learned 
it from a Pleader subsequently. It i9 con- 
tended that though the respondent did 
not receive a notice or that no notice 
issued, it was not the fault of the ap- 
pellant; and that no fraud can be im- 
puted to the appellant whereby he pre- 
vented tho respondent from knowing of 
this sale. 

I am not disposed to interfere with tho 
concurrent findings of both tho lowor 
Courts; the fact that the property was 
bought by the appellant for Rs. 1,000 
where as according to tho price realised 
by the other half which had been pre- 
viously sold by Court, tho price should 
have been over R 9 . 3,000, and the fact 
that the appellant tries but fails to prove 
the posting of the proclamation ol sale 
would go to warrant the finding that the 
appellant was guilty of fraud and inten- 
tionally kopt the knowlodgo of this sale 
from tbe respondent. But eveu if the ap- 
pellant is not guilty of fraud, a Courtsale 
without any notice having beon issued by 
tho Court renders that Court sale void: it 
is more than an irregularity: see tho case 
of Itamessuri Dassee v. Doorga Dass 
Chatleree(l). The appoal is, therefore, 
dismi9sod. 

K.N.R.K A n pea l d ism is •ted . 

(lj(1881) GC.I103, * 
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Ormond, Offo. C. J. and Parlett, J. 

31 a Ba U— Appellant. 

v. 

3Iaung Pe Lan and another — Respon- 
dents 

Civil Misc. Appeal No. 45 of 1917, De- 
cided on 23rd July 1917. 

Civil P. C. (1908/. Sch. 2. P.ra 17-Arbi- 
tration — Death of arbitrator — Agreement to 
refer becomes void— Court cannot under 
para. 17 Cl (4) make reference to arbitrators 
who are willing to act. 

Apart from any enactment. An agreement to 
reler a matter to certain specified arbitrators bo*- - 
comes void and of no eflect if one or more of tbe 
arbitrators die or refuse to Act, and thus mnk 
tbe agreement incapable of performance. 

In eucb a case tbe Coart baa no jurisdiction 
under Cl. 4. Para. 17, Scb 2, Civil P. C. to make 
a reference to tbe arbitrators who are willing 
to Act. [P 115 Cl} 


Ma Ba U v. Maung Pf. Lan. 
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Giles and Po Ban — for Appellant. 
Lentaigne — for Respondents. 

Judgment. — The appellant and res- 
pondents agreed to refer a matter to the 
arbitration of six persons who were 
named, one of whom refused to act from 
the commencement and another died. 
Fourteen months later the respondents 
applied to the District Court to file the 
agreement in Court under para l7.Sch.2. 
Civil P. C. Under Cl. 4 of the paragraph 
the District Judge made an order of re- 
ference to the four of the six arbitrators 
who apparently were willing to act. It 
is from that order that this appeal »s 
preferred, on the ground that the Court 
had no jurisdiction to make the order of 
rofercnce. Cl 4 is as fol 

V 1 1 • • r > I! » -u'VicIcnl c.iu*oi> -h >» | tb C rt 
**tinU orJor iho ogwroint to b? Aict, »r.<* thsll 
ur.ko nn ardsr of r»f*r<*nc4 to tb« •tv.UkiN ap- 
rohiUd in acordmc. witli ih* provi.iin- of th» 
*gr<*ciu<‘nl or if there l« no «j h prov ion m i 
the piriic* cannot ,*grt.o the Court mv* apojiut* 
mi arbitrator.” 

Apart from any enactment, an agree 
merit to refer a matter tocortain spocifiod 
arbitrators becomes void and of no effect 
if one or moro of t»»o arbitrators die or 
refuse to act. and thus mako the agree, 
merit incapable of porfcnnaoco. Tho pro- 
viMOMH of this agreement wort lb it there 
should* l:o six specific I arbitrators and 
tho Court hal no jurisdiction under Cl. 4 
to mako an order of reference except to 
those six arbitrators, which was imf-o*. 
sihlo. It is contended for tho rcsiioii'U nts 
that para. I'd gives the Court power to 
act unrler para. 5. Para 11) is .v follows: 

*<* f*r as Ikr aro 
T * " ut '\‘ h f;*> filed u„ ler «„ 4 17 

nr. t b ; WtM-blo t»^l| prcc.n-l.u- :* under lb> 
‘ "T '*'* w "«a "*>‘do by »h. C urt uniir th,t 
K:^V h# •«"» «•* ^ tb. decreo full— r- 

Un.lor para. 5 Iho Court would have 
tho Puerto appoint arbitrator. in tho 
place of tho arbitrator who died and tho 

arbitrator who refused to act; but para 

I-' only cornea into operation when an 
order of reference baa been made under 
|mra 1 7 The appeal is allowed and tho 
ordor of tho District -Judge is sot aside. 
‘ 1,0 “IM’ollant will have her costs in both 


Court. 

K N./U.K. 


Appeal allowed. 
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OltMOM), J 

Shire Zan i7 - Plait, till — Appellant, 

v. 

Shwe Pru — Defendant —Respondent. 

Secou-i Appeal No. 1-3‘Jof 1916, Dfoidod 
on 14th February 1917. 

Principal and Surety — Pay me ut by surety 
by taking fresh loan — Suit against principal 
is maintainable. 

Where a surety hw in fact pji.i -»»7 :U<* debt, 
he is entitl'd to recover its amount f r« ni the 
principal and it makes no difference Mint ibo 
payment wi» unde b> tacurrug a f.-ceh obliga* 
t.oo u. tl.e same creJi* ir auu th.i tho motley 
ao*. actually handed ovar to the bi » r<*\ mrf 
pntd by him ro tho civdiior: 20 Mad N nd 
14 W. R. 459. Re/. (P 116 0 2) 

Lamhe/l — lot Appellant. 

Judgment —Tbo defend ml honored 
Be 2 500 : ro n IK » Bank of Beogtl, which 
r-no • tin? ii!' **tr. d surety for, on *18 tb 
Goto'; r !915. payable 75 days after date; 
tb* due date was 1-lth January 1010. 

o .ii.ik donum led payment and ou 
20t!> Juqo 1916 the plaintiil borrowed 
Ks 2.5O0 from the Dank on a promissory 
note which ho executed in favour of Ma 
Daw . who endorsed the same to tho Rank, 
payable after the threo mouths, and the 
pl,i::itill mi I tin di«OJUnt or intorost in 
i.u - ree o t'.at loan in oaab. The m< 
on lh»6 loan w:« s taken to repay the pro’, 
viou* loi.n, which wi»6 wifiol out. The 
ida.otill then sue 1 to recover amount. 

• • Courts diamisse I the 
.eil upon Iho authority of Patti Nara* 
'/a ii iita ut Ih A war v. M.irsmulh » Pillai 
(i, Pl.t r • r.re uo doubt, certain Boglii It 
athoiitie. which show that if tho suioty 
mer.r! u Jes j. f n ..|, obligui ion. ha 
caunut idcuv ci against the croditoi as 
ii that (r<i>h obligation hi I opoia-ed as 
ipevnuntof too oil debt. Ttoyluoko 
-Vui/. H.,y v. Kashee X<Hh Hoy (2) is an 
authority iu favour of the plaintiff. The 
oucstto.. is. was the old debt | aid oil by. 
tho sure:> ? This was a fiesh del t which! 
tho plaint Hi bod contracted and, in my 
Opinion, it motors not whether be in- 
curred the fresh obligation to tho same 
Hank cr to anothor Hank. Neither does 
:t .natter that the money wag not acfcu- 
nlly handed over lo the plaintiff and 
returned to the Hank. The Hark was in 
fact paid off by the plaintiil with the 
moneys which the 15:mk advanced to him 
by way of a new loan. The appeal is 
allowed and thero will he a decree for 

1. (1903) ic, Nad 88 1 

S. 11S7G, 11 W R 1ZS-G BLR C33. 
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tho plaintiff for the amount claimed with 
oosts in all Court3 The appeal was ex- 
pa rte. 

K.N. li. K. Appeal allowed. 
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Parlett, J. 

N . Subramouia Iyer— -Accused— Appel - 

la at. 


v. 

Thirumudi M udaliar— Complaiuant — 
Respondent. 

Criminal Appeal No 87 of 1917, Decid- 
ed on 27th April 1917, from order of 
Western Sub-Divl. Magistrate. Rangoon, 
D/- 29th .January 1917, in Cr. Trial 
No. 472 of 1916. 

P f naI Code (I860), S. 499— Defamation 

Whole criminal law of libel in India is 
contained in Penal Code. 

Tbo whole criminal law of libel in India I* con- 
tained in tbe Penal Code and defimatorv stste* 
mentj aro punishable unless tbey fall under 
one or more of tbe exceptions to S. 499 of tbo 
Code. IP 117 C 11 

»t»l Penal Code(18fi0) S 499-Exception« 
— Maintenance proceedings — Defamatory 
written stotement is not privileged. 

A written statement filed by a respondent in 
maintenance proceedings is not privileged: 3G 
Af «vi. 21G and 38 Cat 8S0. Diss from. [P 117 0 1) 

Judgment.— This is a squalid case 
from which few of thoso concerned have 
emerged with any credit. Com?»lainaot 
was a clerk in Government service at 
Pyiamiua, end had a daughter, horein- 
aft«r referred to ns Kamala, who in 
1914 was about 17 years of ngs. Accusod 
was a olerk in thooflico of tho Insn"cfor- 
General of Civil Hospitals and Manickam 
Pi i lay was a subordinate in that dopirt- 
ment, boing Sub-Assistant Surgeon at 
Pyinmana. The latter was a friend of 
accused and introduced him to the com- 
plainant's family. Both accused and 
Manickam Pillay posed as apostles of 
Ihoosophy, the former being treasurer 
of the Burma branch. It was arranged 
for Kama la to go to a Theosophical Col- 
logo in Benares ostensibly to improve her 
knowledge in some branches in which 9he 
was backward and to qualify her for admis- 
sion to the Benares College, she came to 
accused’s house in Sepember 1914 and re- 
mained there till November. After a 
short visit to Pyinmana she accompanied 
aocused to India and eventually got to 
Benares. While in his house accused 
sodnoed her, and continued to have inter- 
course with her. there and on the jour- 
ney. In the spring she returned to Pvin- 


rnana for the holidays, where 9he was 
‘ound to ho pregnant and on 13f h August 
1915 she gave birth to a child. She 
applied for maintenance in Pyinmana in 
•January 1916, hut accused succeeded in 
balking her by a plea of want of jurisdic- 
tion. In April 1916 she applied in Ran- 
goon and accused again tried the same 
tactics, hut was defeated, and finally 
on 20th July 1916 on bis own admission, 
she obUinod an order for maintenance. 
In the course of that case accused on 21st 
June 1916 filed a written statement con- 
taining certain allegations in respect of 
which complainant prosecuted him for 
defamation. Ho was convicted ond has 
appealed. The alleged defamatory state, 
moots were as follows: First, 

‘‘ber pircn'V house was neir some homos of 
ill-fame sod there were freqoont disturbances at 
night. Id order to remove ber from such en- 
viron men Is and for her health Dr. Manickam 
suggested that sbe and her mother should como 
and 11 vo iu Rangoon", 

meaning thereby that complainant was 
indifferent to his daughter’s welfare and 
morals and that he (accusod) must come 
in and save his child from her father’s: 
indiffereuos. 

Now it appears to mo that tho raoau-l 
ing complainant wishes to road into this; 
passage is oxtremely far. fotchod and not,' 
one which tho paragraph as a wholoj 
wculd convoy to a person reading itj 
At this appeal complainant’s counsel gave 1 
another sinister moaning to tho passage,! 
namclv, that it wa9 a covert Pi^gg?stiou’ 
that Kamala got her child from someone 
visiting the neighbouring brothels. This 
is even more far fotched. and omphasizoB 
the uncertainty whether any ono reading 
the passage would attach to it any and 
what definite meaning defamatory of tho 
complainant. The accused explains, and 
there is some evidence to bear him out, 
that the girl was hysterical and that she 
was disturbed at night by noif09 in tho 
quarter. I do not think this passage can 
bo held to be defamatory of complain- 
ant. 

Secondly. "she and ber parents wero keonly 
intent on destroying tbe child vet unborn, but 
we both strongly forbide that. We both (I. e.. 
accused and tbe Doctor) offered marriat-e and 
protection of a house to the petitioner in ber 
plight.” 

This pasage contains the gravemen of 
the charge and will be referred to later. 

Thirdly, "this sort of b?baviour opened my 
eyes to tbe fact that the petitioner or her im- 
mediate advisers did no*, desire education or pro- 
tection, but wanted to extort money,” 
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meaning thereby that complainant was 
practising the crime of extortion against 
accused. The accused alleges that by her 
immediate advisers he did not mean her 
parents, and he points with force to the 
fact that whenever in the written state- 
ment ho refers to her parents he does so 
expressly. In the next place the effect 
of the passage and its context as a whole 
is that Karoala was trying to get money 
out of him, though he was not sore if her 
action was spontaneous or was promoted 
by her advisers. Under the circum^ances 
it may be doubted whether the passage 
conveys an imputation against the com- 
plainant himself. Coming to the piiocu 
pal item in the charge, i he frUtei 
compluined of is obviously defamatory 
and it is for the accused to show that he 
waa protected in making it. It is con- 
tended for him thst his statement was 
absolutely privileged, on the strength of 
Potaraju Venkata Hehly v. Emperor (1), 
where tho Madria High Corn I. affirming 
a previnu • ; • siou in A/raj'd N i in 
the matter o/ (2). hold that the statement 
of a person accused of a criminal offence 
h absolaM is pm i eg l This i 
view of other High Couita. though in 
a rocent ca-o Coin,, J„n v. Hholn Noth 
Khetnj (:{; the Cilcu'.ta High Court has 
departed from its carl ior dr<i»ioi»* nnd 
field that a c mplaint i* ah -olnl'lv pri 
vifegoi. le any "vent t ho \! idr-.s «»j 
woul-i nut govern a case like r’ne pre-^nt 
vt hioh s. 1 - not that ■ { :• • ’ 


iniUui.: a uriiniuil olVence, hut a written 
1 ,,( " file I i" proceedings wh ch 
though Itofcre a Magistrate p.rtc k largely 
olao.y.l nature, by a person who vvai 
not only a competent witness, but whe 
clfmrly ou^hb to have fiono into tl.e wit. 
box. 


It appears to me. however, that t 
sounder view i» that which was adopt 
by the Court after an exhaustive oxan 
nation o' the authorities then availal 
in My. i Thi v. Henry Po Saw ( 4 ). a 
'h it the wholo criminal law of libel 
India i« contained in the Indian Per 
l- de. and that defamatory eU'emer 
are punishahle unless they fall undor o 
or more of the exceptions to S. 499. 

this oa-n, then, for**, aecroed must she 

>• jwi*»3.M.d« r.=i, . c r,vi 

•2. {. or ,} 0 NU 4 222. 
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that ho made the stafement in good faith 
for the protection of his own interest. It 
is contended that ho has succeeded in do- 
ing so. Briefly his caso i? that an allega- 
tion was made in the maintenance caso 
that the accused had omlcavoured to ob- 
tain abortion: bo was therefore, justified 
in putting before the Court his versiou of 
the facts, namely, that so f ir from desir- 
ing abortion, he had frustrated the girl’s 
father’s attempt to prccuic it. H is 
necr ssarv, therefore, to consider tho course 
of the n . .it, tenur.ee proceedings and what 
allegnth ns were made I herein nnd at what 
stage. I may rcmaik llr.t tho exhibits io 
ti e defamation case woio dealt with in a 
very slipshod manner by the Ct-urt, and 

neither r< | 'ainan: "s i or accused's Ad- 
vocate to k the ri» uhte to prt perly i rove 
•he vericiH document* C u w hioh lie relied. 
Both arc in n ri d. li. to and as tin* mailer is 
largeb a formal one I haw read the whole 
of ih. | rocoeding i in huih cases and shall 


briiflv refer. to such o' docucmuts ns ap- 
p*ai to mo fo bear upon the point now 
for decision Tho u.aintcnanco petition 
was filed on 20th April and on 21)1 h hc- 
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rious d<vs fiom lSih May to 21st .tune, 
and a large number of documents were 
put in up to 8th Juno. It was c n ‘21st 
Tune that the sreond written statement 
containing tho defamatory statement wna 
filed In her evidence Karoala stated that 
accused’s intercom so with her covered 
tho period S«i tend er to December 1914. 
In tho la'ter month they were at Madras 
and speskirgof ovents that happened 
tbpr** pho said’ 

"T’-.r rr<p,-ni|rol mmullcd a n*tivo )‘.-c'or 
hit nnn«M «tcpppd. The Dcolor R#vo 
«on>n porcalive *nH pix.nl two hours later the r*8- 
rord.-nt r 'ought m<* a phial »l'h toiro pill*. Ha 
bim*elf idmiDHtrird one pill lo me and be U Id 
me to t*lo the pills reacts rly." 

Three of accused’s (•‘tiers were filed, 
Kxa. P. Q, K, written on his return to 
Rangoon. Exa. I* and ^ are dated I7tb 
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January and aio to thegirl and her father, 
fi: f ho former ho wrote: 

■' riio medicine that w:»s given to you i« not for 
anything wonderful to come out but slowly after 
two months or so to give you more blood in the 
body and to reguUtoyour menses etc..” 
and then followed directions to take it 
for alternative fortnights. To the father 
he wrote at longth about the giri's scaufcy 
mfin~e$, that she ha 1 bean medically exa- 
mined and declared weak and anaemic 
and that “some pills ’wore prorcribed for 
increase of blood and regulating the 
menoos properly." In Ex. It written to 
the girl on 2 1st January he said: 

"Your monthly c.~nr«c r»rio«l is l?tb 'ineary. 
Flea/o sor if you do not c*t. and if not then con- 
sult the Doctor you say who visits *ou 
morning ” 


every 


These passage* form the sole founda. 
tion for accused's plea that ho bad boon 
charged with attempting to procure the 
IIWb abortion. I atn quite unable to hold 
that they amount to anything of the kind. 
They are certainly strong evidence to re 
futo accused's denial of paternity. This 
abnormal interest in tho girl’s moostrua. 
tion shows that he hoped that its stop 
page was duo to temporary causes and 
would ho remedied by a course of medi- 
cine. There is r.o suggestion that when 
ho discovered that conception had taken 
place ha was prepared to go to the length 
of procuring abortion. It is true that 
complainant in this case when cross-exa- 
mined on 9th Decomber 1916 said: 

"My complaint was that accused having put nr 
daughtor In that position was trying to -causo 
abortion. Accused said that this' wa* not lru« 
but that I and my daughter were wanting to 
abort. Tho accused himself gsvo pills to cause 
abortion. ” 

This was nearly six months aftor the 
written statement in the maintenance 
oaso was 61od. There is not a shred of 
evidence as to when complainant voiced 
his suspicions of accused’s conduct in re- 
gard to tho pills, much le93 any proof 
that he had done so before accused's writ- 
ten statement was filed. I can find noth- 
ing in the record to warrant the inference 
that when accused made tho allegation 
complained of. he was justified in making 
it in the protection of his own interests in 
reply to a charge made against him that he 
had attempted to procure abortion. Still 
less can I find anything to indicate that 
he made the allegation in good faith. It is 
true that when Kamala wrote to him on 
26th April 1915 (Ex. IS) announcing her 
pregnancy, she suggested his getting her 


seme medicine to bring about a "cure," if 
not too late to do so. Later when tho wret- 
ched girl's misery became acufer, she 
more than once in her letters expressed 
her desire that the child should not live. 
Tho one thing which throughout the case 
may bo to accused’s credit is that, whe- 
ther from fear of the consequences or not, 
no firmly dissuadod her from taking any 
measures to prevent the child being born 
i’livo. As to tho complainant, however, 
accused’s allegation against him rested 
solely upon a single episode referred to in 
Manickam’s evidence and his letter to ac- 
cused on 29th April, Ex. 19. When the 
poor man first learnt tho foul wrong done 
to him and his daughter by their traito- 
rous friend, his natural impulse was to 
try and avoid publishing abroad their 
shame, so his first prayer to Manicitam 
wa9 to "try and dissolve tho pregnancy." 
Manickam of course refused; the com- 
plainant at once acouiescod in tho rofusal 
and tho request was novor repeated. The 
lettor. Ex. 19, shows clearly that on 29th 
April accused know complainant had 
abandoned tho idea, for Manickam thoro- 
in assured him that ho had eoourod the 
safety of the unborn child. Thore is 
clearly not tho smallest justifijation in 
fact for tho allegation that tho girl’s 
father was 'keonlv intout on destroying 
the child." He cloarly was not, and 1 
nm amazed that accused's pleader, who 
had access to Ex. 19, which was in ac- 
ensed’s possession, should make such au 
allegation in the written statement he 
drafted. Still more disgraceful is it that 
that ploader should repeat tho allegation 
that the girl’s paronts werooagerto dos. 
troy" the child in a written argument 
which he presented to tho Court on 5th 
July. For in his written statement of 
21 st Tune tho accused withdrew his 
denial of liability to maintain the child, 
tho only possible course in view of the 
overwhelming proof of paternity fur- 
nished by his own letters produced against 
him, and the sole matter in issue in the 
proceedings subsequent to that date was 
the amount of maintenance to be ordered. 
There was, therefore, no justification 
whatever for repeating the libel on 5th 
July, when the only question open to 
argument was the amount of accused’s 
means. 

The libel was cruel, none could well bo 
crueller, and it wa9 deliberate, not sud- 
denly provoked by the string of cros9- 
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examination, but carefully framed in the 
calm of his pleader's office. He cannot 
shield himself behind the miserable tac- 
tics of his pleader, who not merely tole- 
rated, but admittedly advised his avoid- 
ance of the witness box; nor can heal- 
together escape the consequences of the 
repeated slander of 5th July. The re- 
cords of these two cases show accused to 
he a heartless scoundrel, a canting hypo- 
crite and a contemptible coward. I think 
his sentence was richly deserved and I 
dismiss his appeal. 11 is bail bond will 
bo cancelled and he will he remanded to 
jail to serve cut his sentence. 

k.n./k k. Appeal disrnitie l. 

A. I. R 1918 Lower Burma 119 

Maung Kin. J. 

Hla Gyaw and others —Plaintiffs — Ap- 
pellants. 

v. 

Aung Vyu and another — Defendants 
— Respondents. 

Special Second Appeal No. 02 of 191G, 
Docided on 18th June 1917. 

Limitation Act ( 1908). Sch l t Art*. 123, 
142 - Suit to irt aside invalid salr of joint 
• hare and for pot*r**ion i* governed by 
Art. 142 and not by A>t. 123. 

A mil to *< l a*nle an hiV4ill »*l* to tbo 
tent of tho piuiiitiir* jdnt «.h*re and >.»r pn- 
•fHfiOD of the name la jov-rmJ hv Art. Hi. 
I.im. Acl, and not by Art 134 %.bicli rovern* 
»uiK for a dUtiibutiio sharo of an Mttio. 

IP 119 C 91 

Campngnac for Appellants. 

Sm Ilia Aung — tor Kospondents. 

Judgment. — The land in dispute at 
onn time formed part of the estate of 
*> P-yuk Ko, wdto diod about 15 years ago 
loaving 1(1 shins of land and four children 
namely. Mg. Ilia Gyaw, Me Dok, Mg! 
Kyaw and Mg. Lon. Mg. Ula Gyaw was 
tho oldest, eon Mg. Lon the youngest 
aon. Mg. Lon mortgaged the lands in 
disputo to Aung P yu , the defendant and 
later on made thorn over in satisfaction 
of tho mortgage debt. Some time after- 
wards Mg. Lon suol Aung Pyu for the 
redemption of the land and failed to get 
a decree. This was followed by the pre- 
sont suit in which Ilia Gyaw. Me Dok 
and the heirs of Maung K>aw since de- 
ceased sue! Mg. Lon and Aung P yu for 
d/lths of the lands on the ground that 
they formed part of an undivided estate 
left by 0 Pauk Ke and that they had an 
interest jointly to the extent of 3/4ths of 
the lands. The Sub-divisional Judge in 


his judgment describes the suit as one 
for a distributive sharo of an estate and 
this lias somowhat strengthened the 
contention that Art. 123, Lino. Act, ap- 
plies and as O Pauk Ko died 15 years 
before the suit it was barred by tirno. I 
do not think the Subdivision'll Judge's 
description of th * suit is correct. Al- 
though the plaintiir asked for 3/4ths, 
which was their joint share in tho pro- 1 
petty the suit must be hold to be one in 
which they asked the salo to Aung Pyu| 
to he set aside to the extent of their 1 
joint share and for the possession of that; 
share. That being the ca«o Art. 123 does 
not apply but according to t ho ruling in 
Ma Ko l r v. Tun E (l), Art. 112 would) 
apply. The talc was in 1272 B. E., which 
would be the time when tho plaimiffs| 
were dis|>o4sos-ed. The suit is, thoreforo, 
not time barred. 

Tho next point to ha considered is whe- 
ther ns a fact there had been a division 
of the estate tho rosult of which w as that 
the land in s it fell to tho sharo of Mg. 
bou. The Subdivisional Judge hold 
that there had I con no such division. I 
think ho was right, (or tho ovidonco 
shows that the three older heirs of 
O Paul; Ke had been working portions of 
the e*t itchy arrangement withoulhaving 
had their shares distribute 1 among them 
and that when Mg Lou got married, he was 
allowol to work the lands in suit which 
hvl boon workod by Mg. Kyaw, who had 
by that time -iiol. Tho noxt point to 
considor is whether as held by tho Divi- 
sional Judge, tho sale to dofendaut Aung 
Pyu was with tho consent of tho plain- 
tiffs. It is quito clear that of the three 
parties. Mg. Hla Gyaw, Mo Dok and tho 
hoirs of Mg. Kyaw, Hla Kyaw. the eldest 
son and tho elde't son of Mg. Kyaw gave 
their consent but that was as they say, 
to the mortgage. They do not appear to 
almit giving consont to the alleged out- 
right transfer. The evidenoe is very un- 
satisfactory on this point but the burden 
is on the defendant Aung Pyu to prove 
the consent of all those who were interes- 
ted in the property. I am unable to 
hold that he has discharged it. 

However that may be neither the mort- 
gage nor the sale was valid because neither 
was by a registered instrument as re- 
quired by S. 59 and S. 54 respectively, of the 
T. P. Act. It is not clear whether there 
w*q <»* fira» i mo'*gsce and then a “ale 

1. (l*)5-UGj 3 L B R 7. 
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or whether there was only one trans- 
action which Aung Pyo called a sale and 
tho plaiatiff j a mortgage. However that 
may he the transfer to Aung Pyu whether 
it was a sale or mortgage was invalid and 
must be set aside. I allow the appeal 
by reversing the decree of the Divisional 
Court and by passing a decree that the 
transfer to Aung P\u be set aside and 
that the defendant Aung Pyu do give 
the plaintiffs possession of 3/lths of 16. 
50 acres which is equal to 12-37 acres. 
The respondent will pay costs through- 
out. 

K.N./R.K. Appeal allowed. 
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RlGO, J. 

Esoof Mahomed llaroocha — Appellant. 

v. 

Hayatoonnisa — Rsapondent. 

Special Second App-al No 21 of 1910. 
Decide • on 19th D -cumber 1916. 

(•) Mahometan Law— Gilt —Doctrine of 
mushaa —Applicability of. 

The d oirino of mu-h*« i« inapplicable to gift* 
where pr-«*eMl n is civ*.,: 2 /. R7 i/» ct and 

11 All. m.iPC) HrJ. ; 88 Cal. 61*. ltd. oh. 

(p c ll 

|b) Mnhomedan Law— Gift — Dc trine of 
Mu»han --It thould not be noplied to Mahome- 
dun residing for year* in Burma 

D.ietrino of Mush** I ouebt not t» b* a«-pli d to 
.'Inbound., u* wh have rmd dfcry>ar«ni liu'ina 
and have become imbued with Burmese M *r. 

U* 121 c 1] 

A. J. Hole Ison — for Appellant. 

./. H. Das — tor Respondent. 

Judgment.— The parries in this cafe 
were divorced after a few months of 
married life. The divorce was followed 
by arbitration over tho property, hut the 
diamond earrings and necklace in dispute 
in this ca«e were not included in the re. 
forenco. Hayatoonnisa sued for these 
things on the ground that they were 
given her at the time of the marriage by 
tho bridegroom’s father and the bridegroom 
respectively. The claim to the rxcklace 
was dismissed. The Trial Judge decreed 
her the ear-rings but on appeal the Divi- 
sional Judge allowed her onh half a pair 
of ear rings Her husband again appeals. 

In the first plaint filed, the ear-riDg9 
were alleged to be part of the dower hut 
in an amended plaint it was stated that 
they were a gift to her from her fa’hcr- 
in law. When examined in Court. Hiyat- 
oonnisa said that they were a joiDt gift at 
the time of the marriage to her husband 
and herself. Esoof pleaded that the ear- 


rings were a gift to himself and were in- 
tended to be a family heirloom. When 
lie gave evidence, he said that he had told 
his father that he did not want money, 
hut preferred ear-rings. The father ad- 
mits that he went to buv the ear-rings 
with the father of the bride. The evi. 
dence Raves no room for doubt that these 
ear-rings were mentioned in an awbasa as 
amongst the wedding gifts and were made 
over to the newly married couple. They 
were worn by the bride on the marriige 
day and on subsequent occasions. The 
parties are Mahomedans resident in Burma 
and I think that in making the gift, Esoof ’b 
father was under the influence of Burmese 
customs. I agree with tho Courts below 
that ear-rings wero a gift., and .vith the 
findings of the Divisional Court that they 
«ere a joint gift. The point however, 
chiefly argued at the Bar is w hot her thin 
gift is invalid in law on tho ground that 
tho doctrine of mushaa applies to the case. 
In Ameeroonnsa Khatoon v. Abedoonissa 
K ha toon (1) their Lordships of tho Privy 
Council say: 

That a rule of (bit kind dote rxist in Mabome- 
,1 U 'L * \ h . r,, * u,d Co *on>*> suhj-ct* of gilt 1 } 
uL i . U'* 0 * ‘bo two mmcdh on 

which it |» .cur.dcd; Firm, that complete Mlsin 
being a u.ce«-, r v condition In case* of gift, and 
Hu* Swing impracticable with rnpict io an iodo- 
fiuito | art of a divisible thine ||,„ condition c*n- 
t.ol he performed: m.d sec t.dlv, because it would 

throw -» burden on the d 0 , l0r he had n. t engaged 
t r, vi/ , io make « division. I .stances are civ. , t 
bv text writ< r* of undlv d-d things which cw.not 
neovon. such as fruit in. plucked from the tree 
and crops un«*vr,*d from the land. It ig obvious 
tuat wuh r. sard to things of this na-ure s- ( nr.,1© 
p s«e»s:on cannot ho given iu their undivided 
>Uie and coDfo.i >n might thus be crewed bet- 
ween donor and donee which tho law will not 
allow. 

In the later ca°o 0 f Mahomed Mumtar 
Ahmed v. Zubaida Jan (2> tlioir Lord- 
ships remarked: 

' The doctrine relating to the invalidity of gifts 
of musbsa is wholly unadapted to a progrosivo 
state of society ar d ought to bo conhucd within 
the strictest rules " 

The latest case I have oeeD able to find 
on the subject of gifts on mushanis Abdul 
Aziz v. Fateh Mahomed Hazi (3). where 
a Bench of tho Calcutta High Court de- 
clined to apply thedodrino on the ground 
that fossession had been given. In this 
case, a gift was madolby A to Bcf a 4-anna 
share in a kairni raiyati holding, and after 
the gift donor and donee jointly enjove d 

1 1 1.974-75. 2 I A 87=21 W R 209 (PC). 

2. (18S9J 11 All 4f0=lG I A 205 (P O). 

3. (1911) as Cal 51S=9 I C 035. 
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the land. Mr. Abdul Rahim in his M&bo- 
medan Jurisprudence, p. 29S, points out 
that even according to the strict Hanafi 
law, a gift of an undivided share in a 
thing that is not capable of division with- 
out impairing its utility is valid, provid- 
ed such possession is given as the nature 
of the property admits of. In the present 
suit it is not the donor that is challeng- 
ing the gift, but one of the joint donees. 
Possession has been givon, and in my 
opinion, it does not lie with him to say 
.that the gift is altogether invalid. Even 
jif the validity of the gift has been dis- 
puted by the donor, I should not have ap- 
plied the doctrine of mu*baa where pos- 
jseision has beon given. Such a doctrine 
is, in my opinion, unsuitable to Mahoroe- 
|dans who have resided for \e train Burma 
[and have become in bued with Burn-o-e 
ideas. The doctrine vat not even plead* 
od in the written statement. This appeal 
is dismissed with costs. 

K n Jr k. Appeal dismissed. 
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Maung Kin, J. 

Po So— Accused — Appellant, 
v. 

Emperor— Opposite, Party. 

Criminal Appeal No. 10*) of 1917 In 
cidi d on 19th Mar.-h 1917. 

Code S. 75 Pr»\ ion 

conviction »ubirq„. n i refflmi..j. n ol 
fence chaifrd— S. 75 does nut apjl,. 

An a cu-.d ». * i. r . li.f v. |i r i, | » nee 

punishment uud r S.7a, |. 1». C. . ,.|i if 
* pu vi .us ounvkii »• H^ii .^t him h* ( f * j, 
committed tin- oil. nc- wiili which be Ma . , 
cbH, fi c«l. But where ihe p..viou* c »»icti,.„ w 4 
subsequent to the commission cl «» 0 
charged, B. 76 I. P. C., has oo applinM|,. 0 , 

I J » r IP 121 C 2 

Judgment. I am satisfied that th. 
ovidence establishes the guilt of the ac 
ouacd and that the offence ho committe. 
is robbery. The learned Din.ici \Uojo 
trato has awarded him seven years’ .Van* 
portation, owing to there being thro, 
previous convictiors agair st him Th 
usoof 3 75. r.PC.. in this case iaillegaj 
beoauso the previous convietj«, nfl aro * 
such as come within the purview of thai 
seclion. The offence of which ,h a accuse, 
was convicted in this case was commit t„ 
1M7. the previous 

were in November 1 ‘jOS*. May 1910 an, 
November 19,1. «> t, at they Rre - 
Vious only in tho sense that they wer < 
had before the conviction in the presem 

caso and they ate .ubsequent to the tom 


mission of the offence of which the ac- 
cused is now convicted. The meaning 
of tbo section is very clear. It provides 
tint if any person, having been convicted 
of any offence punishable under Chas. 
12 or 17, I P C., shall be guilty of any 
offence punishable under either of these 
parts of the same Code, ho shall for every 
such sulequcnl offence ho liable to tho 
penalties therein declared. Tho words 
italicized indicate that the offence for 
which enhanced punishment isawarlable 
must ho one committed after tho convic- 
tions by reason cf which it is claimed 
that the accused is liablo to enhanced 
punishment. In other words, I ho accuse 
renders him-elf liable toenhnnccd punish 
moot by reason of there having been pro. 
vious convictions against him before hr 
committed tlu* present offence. Theother 
convict ions should not. therefore, have 
been taken into account. The point 
apeara to me to ho quite simple, but if 
authorities aro required, tho following 
may bo cued: Reg v Sakv* ( 1 ). uni Km. 
presto / India v. Alegha (2). The convic- 
ti. n under S :592, I P. C. is hereby con. 
firmed, but tho sentence under 8. .’1S2, aod 
7 V I P C. iR horeby quashed. 

In considering what mcasuroof punish- 
ft" ol s*i< uld I «• mote i out io rhn niv;u«ed, 

I dial I not allow mM.olf to bo influonoed 


b; ll.e fad ol thero hiving hp.-n other 
convicriont pr-vi( »* to this ocn vjcl.ion. 
\ •hall t r« :ii this I flenot. it tit* aeouso i 
I- entitl' d io h-ivo it troa'cd. a*i if bofore 
i- o com mi? don of it •'« Im< 1 sclo in sheet. 
Tim soittenoe is altered to one of two 
>'o«r* rigorous imprisonment. 

J5 n K. Sentenc e altered. 

1 M-.,- oji 6 ii ii o R Cr 86 

2 (1876 78) 1 All G37. 
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Ormond, J. 

The in Me— Applicant. 

v. 

Po Gyre— Opposite Partv. 

Criminal Revu No. 71 B of 1916, De- 
cided on 7th September 19-6 

<•) Buddhist Liw— Burmoe- Dissolution 
of marriage Dhsmmslhita — Wile driven 
• way from husband by his cruelty cannot 
be said to bave left house. 

A »ifo who is driwn ii«4v from lior husband 
bv hi* cruel, \ cannot bo sod to b»vo “1-fl tho 
not having affection for lh<> hu-biml'’ 
within tbe meaning jt tbo Dbamniut' a's. 

[I* 122 C 2) 

fh) Criminal P. C. (1898), S 488— Burmese 
bustard cannot evace liability to n aintain 
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wife by declaring marriage to have been dis- 
s°lvcd by reasons of wife’s absence from him 

Wife refusing without reasonable cause 
to rejoin husband is not entitled to main- 
tenance. 

A wife who refuses to rejoin her husband with- 
out sutlieient reasou or who is liring ap.rt from 
hor husband by mutual consent if. not entitled 
to maintenance; but a husband under Burmese 
'ludduist Law, who is bound to maiutaio bis 
wife, canuol evade that liability by declaring 
th it the nurriaga has been disrolvtd by reason 
of the wife’s absence from hi in. [P 122 0 2] 

Sutherland — for Applicant. 

Ginwala — for Opposite Party. 

Judgment.— Tho applicant. Ma Thein 
Mo, Applied under S. 188. Criminal P. C., 
for maintenance against her husband. 
Tho application was dismissed on the 
ground that tho wife had loft hor hus- 
band and lived separably from him for 
•noro than li years and that the husband 
by opposing this application had shown 
his election, which he had, of treating 
iho marriage as dissolved. 

Tho parties were married in Novomher 
!‘JOr>. In February 1012 tho wife loft 
her husband; in July 1912 tho husband 
tool; a lessor wife; in July 1913 tho wife 
applied for maintenance ior hcr*:e!f nnd 
her son; miintenanoo for herself was re- 
fused because she delayed tho progress 
of tho case, without prejndico to hor 
right, to bring anoshor application. In 
August 19 J 3 tlio husbau 1 m*o 1 for res;:- 
tutiou of conjugal rights and in Decemher 
1913 his buit was dismissed on the ground 
of cruelty. In July 1915 the wife mule 
this application for maintenance. There 
is no doubt that nftor a husband's suit 
for restitution of conjugal rights has been 
dismissed tho husband is liable to main- 
tain his wife: hut it is contended for the 
husband that tho wife had deserted her 
husband for more than a year since the 
decree in that suit, and that it is clear 
by tho husband’s opposition to this ap- 
plication for maintenance that he has 
elected to treat tho marriage as being 
dissolved under Burmese Buddhist Law. 
The Dhammathats (Richardson, Yol. 5. 

S. 17) says: 

"II tho wife, not having affection for tho hus- 
band, shall lcavo tho house where thev were 
Jiving together, ond if during one year he does 
not give nor one leaf of vegetables or one stick 
of fire- wood, let each have the right of tiking 
another husband and wife. They shall not claim 
each other as husband and wife. Let them bavo 
the rigbt to separate and marry agtia.'* 

In my opinion that passage refers to 
the voluntary desertion bv tho wife 
without the consent of the husband. And 
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the wife who is driven away from herl 
husband by his cruelty cannot be said to! 
have left the house not having affection 
for the husband.' A wife who refuses to 
rejoin her husband without sufficient 
reason or who is living apart from her 
husband by mutual consent is not en- 
titled to maintenance; and I doubt if a 
husband under Burmese Buddhist Law, 
who is bound to maintain his wife, can 
evade that liability by declaring that the) 
marriage ha9 been dissolved by reason ofj 
the wife’s absence from him. The order 
of the Magistrate is therefore set aside. 
Maintenance of Rs. 15 a month has been 
granted for the son and an order will be 
made for maintenance of the applicant at 
Rs. 30 a month. 

K.N./u.k. Application allowed. 
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Fox. C. J AND OltMOKD, J. 

Khoo Ko Khwet— Appellant. 

v. 

Kan i gram Jaoanath Firm— Rospdts. 

Fust Appeal No. 158 of 1915, Dccidod 
on 1 st February 1917. 

Ul Contract Act (1372), S. 102-Negotia- 
bilily of contract. 

Negotiability can he rvttvohcJ to document* by 
mercantile umge. (p j26 c 1] 

A document is negotiable if bv the custom of 
the money market it is transferable a* if it wero 
c»«b; and its bona fide tr< n«f roe obtain* * good 
title of it (because of its. cuotucy) although bis 
transferor mirht have stolen it. |P 128 0 1) 
lb) Contract Act (1872), S 102-Document 

of title, test of, stated. 

Toe test whether a document is a "document 
of till-" or a "document showing title" to goods 
is whether tho document In question is used in 
the ordinary course of business an proof of the 
possession or control of g.ods, or authorising or 
purporting to authorize, cither by endorsement 
or delivery, the possessor of the document to 
transfer or rcceivo the goods thereby represented. 

, % „ [I* 127 C 21 

(c) Contract Act (1872), S. 102-Delivery 
order may or may not be negotiable. 

A delivery order is a document of title to the 
goods to which it relates and the property of the 
transferor in the goods passes to the transferee by 
delivery of the document; but when onco delivery 
has hseo made to the person entitled, tho delivery 
order is exhausted and ceases to have any «(Toot. 

(P 128 0 2) 

A delivers order mar or may not be negotiable 
accoiding to the conditions attached to it or ac- 
cording Vo the usago of trade under which it is 
issued: Cate-fate ducutsed. [P 126 C 2) 

*d) Contract Act ‘1872), Ss. 102, 108 and 
178 — Document showing title to goods — 
Transferability of — Transfer of Property 
Act (1882) S. 137. 

A document may be negotiable although it 
contains conditions, but wben a sellor of goou6 
issues a document the real eflect of which is that 
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he will hand over certain goods to anyone pro- 
ducing the document provided he has them and 
he has been paid bis price and all charge* in 
connexion with them, no n«ago cr eastern of 
trade can compel him to hand the goods over if 
be has not tho goods or baa not been paid the 
price and stipulated charges. [P 126 C 1] 

A document shoeing title to goods zepre*«nts 
the gcods to which it relate* and the law govern- 
ing ita transferability is the same a* the law 
which governs the transferability of the good a 
themselves and it contained in Sj. 108 anu 178. 
Contract Act. [r j 38 c 1 ] 

C It. Connell — for Appellants. 
flilimoria for Respondents. 

Fox, C. J.— Khoo Beng Ok was a Chi- 
nese merchant who hid a rice mill on tho 
Dalla side of the Rangoon river and his 
oflice in Rangoon. By two contracts in 
forms usual in the trade he sold fiGO bars 
of boiled rico to S. P S.IIoosfsio Nvna, 
a dealer in nee. According to tho terms 
of tho contracts delivery of tho rico * as 
to i.o taken ox- hopper into the huver'e 
Runny bags. hut the bags could not ho re- 
rnove l from t!io mill until tba price of tho 
ncc m them and otbercWf,e« (if any) in 
rospeot of if had boon paid fur. Nyna took 
delivery of tho rico oxhoppar ai.d on 7th 
KoV.ruory he paid lor it by giving Khoo 
>k i Che'.ty’s cheque on ono of the 
European Banks, fn exchange lor this 
Khoo BooK f)k Rave Nyna his rccon-. | 
h,lu * or riot aril no order 
golown kiiodnr at tl.n mill which 
tnc following torms: 

(On Front op Siif.kt.) 

No. 55. 

ltangoon, 17//i Pehruary 1913. 

Subject to Terms of Contract No 

Dated 4th February 1913. 2lst January 

,n, • 1913. 

Itvhineso characters ) 

Khoo Brno Ok Ricp. Mill. 

No. 1. Ar.gyi Creek Dalla 

t, . .To Godown Keeper. 
Dohver to Messrs Q p c ■> 

and sixty only Boiled rice. 
hu?e U r nni69 an<1 tWin °* BU PP |io «* hy the 
Marks 

Weight 160/lhs 
Bill No. 54/55 
M/N No. 43/37 

Seal 

Kmoo Bp.ng Ok Ricf. Mill 
One anna stamp 

Sd. in Chinese character 
w „ IJm,R 0k Ric< > Mill. 

* 11 • 10,8 D0 - e >9 subject to our re- 


.4 hi 


eeipt of tho gonunies receipt which 
has beeD framed. 

(On Back of Shift) 

Special alien 1 1 on of hoi tiers of this 
delivery note is drawn to the Jollcuivg 
paras copied Jtcm li.c coi.tr act suhjed to 
which this delivery note has lent issued. 

9. Pa\n.eotto be r ado in cash before 
any rice is rerroaed bi t not in any cam 
later than immediately after milling. Pay - 
rneot on completion c i inch dn\ \ millinj; 
if required. 

12. Seilers have tho option < f disposing 
of tho rico by private or public sai l. . . . 
account should. . . .fail to lake delivery 
ex-hopper hp above or fail to pay for it 
as above vrithin two days of presentation 
of tho bill. 

13. All risk of fire, damago by rats 
au«i oth. r contingencies to bo home by 
. . . from the time the rice id milled. 

14. SjIIom h-ivo tho right of rt moving 
the rice toother than mill godov. ns at risk 
•»f. . .after 24 hours' notice ban been 
given. 

15. Codown mot at tho rate of Rs. 5 
P*»r ICO baptt per week will he charged 
to . .should. . . fail to remove tl o rico 
on .->r Moio 15 .lav* after milling. 

th. toilers to luve ■» lion on tho rice 
1,01,1 r In* Wu paid for as above and 
until a* t p« low o rent an.! other charges 
are paid. 

1. . .cannot alarm tho right of leaving 
t ; ioe i » Belle *' g idow n alter the id 
days el lowed I .r rmov.l liavo el:i|<»i*d. 

18 . Accidents to machinery, strikes or 
sicknoss of mill hands or coolies always 
exenptod. 

19. No claim w hatever to ho made by 
. . . .after delivery of rice has been taken 
oxhopper, 

ACKNOWLEDGMENT OF RECEIPT. 


2 , * 

5 5 


o 

a 


, 1 


o 

«• 

(5- 


* 

£ 


On the same day adurwan or messenger 
from Nyna wont to the mill to takeaway 
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the rice. He did Dot bring the delivery 
order but said that on his signature the 
delivery order could he obtained next day 
,n Rangoon. Khoo Beug Oks eldest sod, 
who was at the time in charge of the 
mill, referred to his father in Rangoon by 
telephone, and was authorized by him to 
allow the rice to be removed by the 
durwao on his signing for it. The bags 
were loaded into cargo bout No. 914 and 
shipped on the same day on the S. S. 
Oxfordshire for Colombo. The Bought 
Note and the Bill of Lading represent S. 
S. A. S. Sochalingam Chet tv, the man 
who had given the cheque in payment of 
the rice, as the shipper, and the consignee 
at Colombo was S. S. A. S. Pahniappa 
Clie&ty. It does not appear what rights 
this arm had over the rice, hut having 
given a die |ito for tho prico of it. and got 
the shipping documents for it made out 
in its name, the firm in all probability 
had tho rights of at least a pledgee in 
respect of it. 

There is no ovidonce as to how Khoo 
Bong Ok was induced to authorize romoval 
of the rice from his mill without produc- 
tion of the delivery order. His evidence 
was not available in the case because he 
died shortly after tho suit was filed. He 
did not get back tho delivery otder next 
day or at all. There is no evidence as to 
Ins having made any etien pt to cot it 
hick. Ou 2M February Nyna woatto 
the plaintiff linn w h .di lend* money ou 
tho neouritv of delivery orders. and told 
tho plaintiff* son that he had to |>»y for 
rice ou the following day. The terms of 
an ad vo nee were ananged, and next day 
Nyna came to the plaintiff's ofiico \\ ith a 
durwan who had the delivery order and 
receipted bills given hv Khoo Bong Ok to 
N>na on 17th February. Nyna said that 
this man was the mill owner's durwan. 
The plaintiff's son gave Nyna a cheque on 
a Bank for Rs. 4.000 which Nyna endor- 
sed and handed over to the durwan, to 
whom was also paid Rs. 1,581-10-0. and 
the durwan gave the delivery order and 
Khoo Bang Ok'9 receipted hills to the 
plaintiff’s son. The latter believed that 
the durwan was the employee of the 
miller, and understood that the incney 
and cheque were going to the miller. 

Nothing happened iu connexion with 
tho delivery order until early in tho fol- 
lowing May, when it became known that 
Nyna had absconded. The fraud com- 
mitted by him in connexion with the 


delivery order in suit was not the only 
ono he committed. He apparently used 
forged delivery orders also, and is under- 
going imprisonment on account of such 
offences. After presenting the delivery 
order in suit to Khoo Berg Ok and calling 
on him to deliver the rice mentioned in 
it. the plaintiff' firm, on this being refueed 
filed their suit for Rs. 5,584- 10-0, the 
price of the rice under the contracts with 
Nyna. and for Rs. 217-12, the cost of the 
gunny hags and twine supplied by Nyna. 
They also claimed interest. They based 
their claim on tho ground that by the 
custom of the rice trade the delivery 
order which they held was a negotiable 
instrument entitling the hena fide holder 
of it for value to the delivery ol the hags 
of rico mentioned in ic. Jn 1890 tho 
Recorder of Rangoon held in Vyravon 
Chrlty V. Ouvg Zay and Mohr Bros., 
JAd. (I) that a delivery order from the 
office of a rico milling firm in Rangoon to 
ono of its mills in tho outskirts was 
Doitbcr (1) a document of title to tho 
rico referred to in it; nor (2) a negotiable 
instrument. He also held that it had 
not born proved in the case that thnro 
was a trade custom prevalont in Rangoon 
hv which holders of delivery orders for 
rice can claim tho rice mentioned therein 
free from tho vendor’s lien for tho prico 
and the charges thereon. 

The fir-t «»l the above propositions was 
bated on LcGcyt v. Harvey ( ). From 

tho resent declaim of their Lordships 
of the Privy Council in liamdan Vuhal. 
das Durbar v. Amarchavd <V. Co (3), it 
seems to follow that what was deemed 
in LcGcyt v. Harvey (2) is no longer 
good law. The second proposition 
that delivery orders could not be negoti- 
able instruments was based on Crouch 
V. Cremt Foncier Co. (4). In that 
evse Blackburn, J., one of the mo9t 
eminent of commercial lawyers, laid down 
in effect that no instrument made in 
England could be a negotiable instrument 
udIoss it was so under the law m-rchant, 
or it had been made so by legislation. In 
Goodtom v. Roberts (5) in the Exchequer 
Chamber Cockburn. C. J., an equally 
eminent law ver, expressly dissented from 
this p~opo sttion an d held that m-cot iabi- 

1. 2 Bar L R 1 

2. (1«~4 8 Bom 60 

3. A I R 1916 P C 7=*0 Bjm 6S0=35 I C 954 

(PC) 

4. (187*1 R Q B *74 = 21 W R 9lG. 

5. U375) io Ex 337. 
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he attache! to documents hv fcraosit in favour of a Iona fide purchaser 


lity could 

the usages of a trade. The following are 
extracts from his judgment: 

“While we quite agree that the grraicr or le»? 
time during which a custom has existed may be 
material in determining how far it b»* gen* rally 
prevailed, wo cannot think that if a usage is 
once shown to be univer: 1 . it is the lets eutitlrd 
to prevail bream* it may not have formed part 
of the law merchant a* previon«|v reci?ofo»-1 
and adopted by the Courts. " We cannot con- 
cur iu thinking that if proof of general u«ica 
had been established, it would have b#en a caffi- 
cient grouud for refusing to give effect to it that 
it did not form part of what is callrd ’the an- 
cient law merchant'." 

It has been suggested by Mr. Willis in 
bis work on Negotiable Securities. (lUOl). 
W. Willin’ Law of Negotiable Securities 
37 that the above two decisions are re. 
ooncilahle, and that the decision in Crouch 
v. C relit Fonaer Co (4) was still good 
law hut Kennedy, J., in Btehuanalond 
Exploration Company v. London Trad, 
tug Bank (6) at.d Bighorn, in F.drltUi n 
v. Schuler and Co (?) hold that tho rul- 
inRof Blackburn,.!., to which I have ro. 
furred, bal been overruled. In a note 
p 27ft of Bdo. l? of Bii Willi 
Anson a English Law of Contract it is 
said : 

'Tbi« situation of the. nag* >t nrr liability 
i <■ lit Haig* may p-rh n c ; . ,f, . .. 
by Court, of npnral." 

; 

Colt man (S), Wills, .!., refuel to 
the attribute w f mgoti ihility t„ 
wy order by tho v C r. lor of roL on 
board & ahip addr«M*d to the n,a,*or por. 
tor of a ship. Whatever may he tho 
luturo ri'jcision of tho English Appeal 

n?i‘! - ‘I't, :,, 7l an<l on the introverted 
Im • t° f , V llck >UrD> J * thi * Court ha* to 
« ftuidod hy tho decisions of their Lord- 
u Privy Council, and it appears 

v Z rrT Durbar 

v Amcrchond X Co. (3). their Lordships’ 

- Gc.a.on involves tho acceptance of tho 

.proposition that negotiability can be at- 

ached to documents by mercantile usage. 

In that case tho main quostion was whe 

.er a railway receipt was a ' document 

V title Or a document *howiog title " 
hut the question of negotiability was also 

:*" r « r f-ordship, I, old that 
intond«d°'f 0 " tra , Ct Ao ‘- th '-' loitislature 
,"u £,T"P' l “ te olller dacuruents 

o dotor i .1 for ‘ h# ' ,Jr ' los « 

°' - l ™ « 

’• 1902)2 K It HI. 

3. (19021 18TLR22. 


Uch 

fdi. 


for value. As regards tho question whe. 
fcher the railway receipt ir. question was 
a document of title' or n "document 
showing title." their Lordships remark: 

"la their L- -d-bip'' opinion the onl v i cmiMo 
conclusion i* that v.hrni vvr any ffeub; nriffs as 
!o whether a rar'.icuhr Orcum.nl is * 'document 
<howiog tillo* ora ‘documeut of filin’ to goods 
fir tho porpreer of the r>n»rri-t Act, the test is 
whetbor the document in quesiicn i- nsed iu the 
ordinary course of bu<rine>* a,- proof cf the posi- 
tion or coctrol of grvdr, or uiiihr.rLim; or pur* 
Parting to author!, o cither by enilor went or 
1 .i • nn eol t • t antler 
or icceive tb* goods ther. bv represented." 

They held tint the railway receipt in 
question satisfied this t?st and that a 
pledgee wh > advanced money on the seen, 
rity of x railway reoeipt was entitled to 
the goods as cgsinst an unpaid vendor. 
The effect of S. 137. T P. Act. is that in 
the case of tho documents mentioned 
in tho explanation to it, a transfer in 
writing and nct'.ee to tho lioldor of goods 
is do*, necessary in order to constitute 
a valid transfer of goods mentioned in 
them. Among**, the documeuts men- 
tiorn - 1 in tho exf-lamtion is an order for 
the delivery of goods. In Angh. Indian 
lute Mill, Co. v. Qmademull (9), a deli. 


very 
pan v 


in 

f it 


>r from 

Cilcutti 


'•riu or <,r 


a t 


ture id 
to hoc 

and de- 
fiord in; 
ing in 
orders 


by 

ait 


to 
be a 
estab. 
io ns. 

hand 
<o -..old 


I he agents of the Com. 

to !!io Manager of 
to deliver good* to a 
dvr vii* hel l to 
•'*. ati » « u c\ iduiic- 
livery order* of |i 
in Miit pasted Ircm 

l-l'jrsi inciiL nn | we 

.n tho murket, and that ac- 
t° t lie invariaido coun.o of deal- 
the Calcutta juto Undo dolivery 
weio only issued on cash payment 
and wore do lit with in the market ns ab- 
solutely representing the goods to which 
they related free from any lien of tho 
■oiler, tho Mill Company woro held liable 
to pay the plaintiff's tho amounts they 
had advanced on tho delivery order, al- 
t lough a post dated cheque which the 
buyers had given in payment for the goods 
was dishonoured and tho Mill Company 
had never received payment. Tho com- 
pany by issuing the delivery order lost its 
seller s li^n on the goods in its possession. 

riio main ground of tho decision was 
that the company had represented that 
t'io delivery order would pass and confer 
a g3cd title to the goods, and they had put 
it in the power of the hovers to endorse 
9- (1911) 38 Cal 127=K) I C 869. 
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the delivery order with this re preset ta- 
tion to the plaintiffs who, dealing in 

f\tor h U " and f ? r valuo - we re induced to 
alter their position on the faith of the 
representation so :nade. The form of 
delivery order in the present case differs 
considerably from the form in an order 
for delivery without any condition; in the 
present case the form expressly states 
that tho order for delivery is subject to 
conditions, one of which appears on the 
front of tho 3neet of paper and the others 
on the back Although it may he said 
Chat by it the miller undertakes todeliver 
one bags of rice mentioned in it to whoever 
produces it to the golown keeper, the 
! document itself gives notice to aovone 
asked to advance money on it that he mey 
□ot ho able to obtain the rice at all by 
rne in s ol it if the rice Ins been desrroved 
•>y lire, and that ho will not ohtaio it if 
the price and all Godown rent and other 
charges m respect of it havo n«.fc beon 
paid. The conditions set cut are ruffi. 
ciont to put a prudent man on onquiry as 
to whether tho rice was still in existence 
and as to whether the priceand all charges 
payable to the miller have been paid 
when ho is asked either to buy tho rico or 
to advauco money on the ordor. 

With such conditions plainly statod iu 
tlie ordor itself it is difficult to see how 
the miller can be held to have made a 
representation to every one info whoso 
hands tho documents might come bona 
udo that ho would hand over the rico 
ovou if | )0 had not been paid its price. 
Ilio ratio decidendi in the Calcutta case 
docs not appear to me to apply in the 
present case, bocauso of the forms of the 
dolivery ordor giving overy one who roads 
thorn notice that tho rice mnv not be in 
existence, and if in cxislonoe, may not 
havo been paid lor, and that the seller 
retains his lien for everythiog due in 
rospact of it. No doubt a document may 
bo negotiable although it contains condi. 
tions: a bill of lading usually contains many 
conditions absolving the carrier from liabi- 
lity for not delivering the goods covered by 
it, but when a seller of goods issues adocu- 
ment the real effect of which is that he 
will hand over certain goods to anyone 
proceeding tho document provided be has 
them, and that he has been paid his price 
and all charges in connxtion with them, 
can auy usage or custom of trade compel 
him to hind the goods over if he has not 
the goods and has not been paid his 
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I r ca and his stipulated chargos? I 
»wik no.. The above appears to me tof 
bo toe effect of the delivery order which 
we have to deal with in tbe present case,’ 

Ji° " sht °f a °y one claiming under 
it must, in my judgment, be determined 
b> the terms of the document itself. 
Under prov. 5. to S. 92. Evidence Act, a 
usage or custom by which incidents not 
expressly mentioned in a contract are 
usually annexed to contracts of that dos- 
cription may be proved, provided that the 
annexing of such incidents would not be 
repugnant to or inconsistent with tho ex- 
press terms of the contract. Tho usage 
fought to be applied to the delivery order 
m this case is that the miller who issues 
such a delivery order is bound to handover 
the goods mentioned in it to anyone who 
pro luces tho document notwithstanding 
ho has not boon paid for them. Such a 
u -age would, in my opinion, ho repugnant 
to and inconsistent with the express 
terms of the document under which the 
boiler expressly has a lien on tho rice 
montiouod in the delivery ordor until it 
has been paid for and until all godown 
rent an! other chargos havo boon paid. 

How then can such dolivery orders bo 
said to have become negotiable instru- 
ments by virtue of a custom or usage in 
tho trado wbon tho custom or usage in 
tho trade cannot ho proved? In my judg- 
mont Khoo Bong Ok was not liable to the 
plaintiff and his representatives are not. 

So far as it goes, no doubt, tho evidence 
shows that delivery orders by mill owners 
to their mill managers aro used to obtain 
advances on in Rangoon, hut I should re- 
quire bettor and more cog&oi evidence 
than was produced in this case before be- 
ing satisfied that tbe general body of mill 
owners in Rangoon regard their obliga- 
tions m respect of dolivery orders iisued 
by them to their mill managers io tho 
same light as the witnesses for tho plain- 
tiff in this case. It would bo surprising 
if mill owners had given up tho distinctly 
advantageous position in which the deci- 
sion in Vyravon C>.ettyv. Ouug Z a ; and 
Mohr Bros Ltd. ( I ) placed them. If 
mooey. loaders choose to advance money 
without reading and having regard to tho 
terms of the documents on which they 
are asked to advance, they do so at their 
own risk. Khoo Beog Ok fulfilled the 
contract in respect of which he cave 
the delivery order. Tho order itself con- 
tains no guarantee or undertaking that he 
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wonld hold the goods and not deliver to 
anyone except someone who prodnced the 
order. The terms of this order put every 
one asked to advance money on it on in- 
quiry fls to whether the gocos exist, and 
whether the mill owner will deliver them 
without payment. I am unable to hold 
that by issuing such a document Khoo 
Beng Ok estopped himself from denying 
that he had delivered the goods to the 
person with whom he had contracted, or 
to hold that he and his representatives 
are liable to the plaintiff on the ground 
of estoppel. I would allow thn appeal, 
set aside the decree of the original Court 
and dismiss the suit, ordering the pl»in- 
titf to pay the the defendants' ccsts of the 
suit and of this appeal, allowing *.he defen- 
dants oxtra costs of 10 gold inohurs a day 
for three days in the original Court 
Ormond, J. — The respondent* are the 
legal representatives of Khoo Beng Ok 
(doce&ted), who owned a rice mill and 
sold under two contracts 0 f >0 bagsof boiled 
rice to Nyna, a dealer in rice On 17th 
February Nyna paid for the rice and tho 
miller gave him reoeipted bills and a « oli- 
v°ry order on hia godown keeper 'Ex.-A). 
The document isexpressed to ho subject to 
the forms of tho two contracts and directed 
delivory to be given to Nyna or bearer. 
Tho goods were ascertained nnd were the 
property of Ny on in tho custody of the 
miller. I.ater, on tho samo day Nvna 
obtained delivery of tho gcods without 
giving up the delivery order, saying that 
it was in Rangoon and that ho would ro- 
turn it the next day. Nyna at that time 
* HH in possession of tho delivery ordor. 
() " 22nd February Nyna fraudulently 
ohtau.ed from the jdantifl Ra. . r >,. r »84.10-6 
on tho two receipted bills and the deli, 
very order; and in May hedis appeared. 
Tho plaintiff then sued tho miller to 
recover this amount which was also 
tho vuluoof H o gcods covered by the deli, 
very order. The plaintiff obtained a decree 
and the defendant now appeals. The evi. 
dence shows that Ex. A, which is in a 
form well known in the trado, is transfer, 
ablo by delivory; that it is not issued un- 
til the goods have been paid for; that re- 
ceipted hills showing such payment are 
attached to tho delivery order and the 
documents are passed on; that Banks will 
advance money on thedelivery order when 
they are satisfied that the goods have Ken 
paid for; and that delivory is given upon 
production of the document. 
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In the case of Y graven Chetty y. Oung 
Zay and AJour Bros Ltd. (l) (which was 
decide,! by th6 Recorder of Rangoon in 
1890) the transferee of delivery orders, 
similar to Ex. A, sued tho miller, fie 
obtained a decree on the delivery order, 
the goods for which had been paid for; 
hut this claim on the delivery ornerR, the 
goods for which had not been paid for, 
was dismissed on the ground that the 
delivery orders were not negotiable in- 
struments and that the vendor had not 
lost hia lien. It was also held in that case 
that the delivery orders wore not docu- 
ments of title — following tho English 
decisions — hut a decree was given to the 
plaintiff against the miller in respect 
of the rice which Iml been paid for on 
the ground that the miliar could not have 
refused to deliver to his buyor and that, 
therefore, ho could •>©* roiu-u to deliver 
to the holder of in* delivery order. The 
test whether a document is a document 
of titlo or merely a token of authority 
to receive possesion, is laid down by the 
Privy Council in Bam das V ithaldas Dur- 
bar v. Amerchaud & Co. (8). where it is 
said: 

The t««t i« whether (he document in quoslion 
U sued In th? ordinary cour*o of busincM a* 

proof <i ike i n <r < introl of goodii. or 

authorising or porimrtii.g u> flue .either by 
•Morwneat <.r delivery, tbe po**. m cl tho 
document io iranafer or receive tbo goods therobf 
rvpr* scuted." ' 

Upon tho cvilenco this delivory order 
n-u»t lie taken to ho a document showing 
title to goods. The delivory ordor ox- 
K»re*»l y stales that it is subject to the 
terms of tho contract and that tho goods 
aro not to ha romoved before payment. 
It thus preserves tho vendor s lion for 
the price of tho goods (if not already paid 
for) and it shows thit tho person who 
acquires the property in tho goods is 
subject to any liability which attaches 
to the original buyer under the contract. 
The learned Judge has held that this 
delivery order is nut only a document 
of title to goods, but that it is also a 
negotiable instrument”, and that the 
plaintiff as the ''holder", therefore, was 
entitled to rocover as against the defen- 
dant; and he also held that the defen- 
dant was estopped from saying that the 
delivery order was exhausted by reason 
of delivery having been given to the 
buyer. The learned Judge has. I think, 
overlooked the fact that in all the cases 
w here a document has been held to be a 



tUst’om of the money market, the docu- 
ment was transferable a9 if it were cash. A 
hona tide transferee of cash ohtained a 
Sod title to the cash (because of its 
cnrronisy) although his transferor might 
have stolen it. The document in such a 
case, therefore, had the element of ‘nego- 
tiability’’ properly so called; a I ona Gde 
transferee for value of tlio document 
acquired p. good titlo oven though his 
transferor hud none. Upon this prin- 
ciple cortain securities for morov (such 
as hends and serif*) have hoen held to ho 
negotiable instruments, although thev 
would not ho covered hy the Pills of 
Exchange Act, 1882. Put a document 
showing titlo to goods is on a different 
footing: the document is taken to repre- 
sent the poods to which it relates and 
|the law governing its transferability is 
the saino ns the law which governs the 
transferability of the goods themselves, 
j Anri this law, apart from anv question 
■'J. estoppel, is to ho found in 10 -* and 
jl7N. Contrnct Act In Sarutton on 
'Charter Parties at p. l.V>, Note l.itis 
said: 

*' 'Negotiable' li a term which perhaps f«rictlv 
diould be nerved for lof-mmonts which i»a\ 
civ.* to a transferee a l etter title thin that po«- 
bv the trao*f»ror. A hill of l.dlng U net 
‘net* >tl« tie' in this «enr»: tlw satfor eo iW« »» 0 ? 
i ( et n b.”ler title th>n hi* A bill r .f 

ladine i* 'nofiotisblo' In the nav rrlun •> 
cheque i!.;.r:;od not n#goll>tl.;'. 1. r.. it t» 'not 
ir'in'fcrublc' " 

Blackburn, .1., in Cole v. .Vortfc If,.,. 
tern Rank (10) ••ays: 

"The po*-»lon of bills of lading or other doc»t* 
inenU of titlo to cood< did not at Cnmnoo Law 
confer on tho bolder of them anv Greater po\v*r 
tbnn tho pnercMion of cbo roods theniseUc«. 
The trunifer of a bill of Udine /or sood* in 
trumotu bad tlio tame effect In d»fe»tinH the 
unpaid vendor'* right to *«op in transitu that 
an actual dollvorv of the goods tbein«elve« under 
tho sumo circumstances would have had. Hat 
the transfer of tho document of titlo by means 
of which actual possession ol the goods could 
be obtained bad no greater effort atC'mmon Lin 
than the transfer of the actual possession." 

And Lord Campbell, C. J., in Gurney 
v. Behrend (li) says: 

A bill of lading is net, like u bill ol exchange 
or promirsnry note, a negotiable instrument 
which passes by mere delivery to a fcoaa fide 
transferee for vaulable consideration, without 
regard to the title of tbc parties who make the 
transfer. Although the shipper may bave endor- 
sed in blank a bill of ladiug deliverable to bis 

‘ 10. (187&) To t I 1 354. 

11. f 1S54) 3 El A B1 C22. 


assieos, bis rubtfl is not affected bv an appro- 
priation of it without bis authority. If it bo 
stolen from I im or transferred without bis 
nnibontv. a ^nb^queot bon* fido transferee for 
value cannot make tills* under it as against ibo 
shipyer of the goods. Tbe H U of LadUig only 
reprr-ont- tho coed*, and i u ibis instance the 
transfer rf the symbol doe* not ojerato more 
than a transfer of wbat is represented." 

The delivery order is a document of 
title to She goods to which it relates and 
tho property of the transferor in the goods 
passes to the transferee hy delivery of 
the document. This delivery order pur- 
ported to he a document of title to cer- 
tain specific goods belonging to Nyca in 
the custody of the defendant which were 
deliverable under cortaio contracts. But 
when the plaintiff acquired this title, tho 
goods had coased to exist and there was 
no title in Nyna; the plaintiff, there- 
fore, acquired no title to any goods. No 
doubt tho defendant, by giving delivery 
to Nyna without the production of tho 
delivery order, did so at his own risk; 
and if Nyna had plodged the delivery 
order with the plaintiff before ho receiv- 
ed dolivery, tho defendant would bo 
liable to Ilia plaintiff for having wrong- 
fully dupo-ol of tho plaintiff ’» property. 
But Nyna was thon in possession of tlio 
deliveiy order and war the porson onti- 
tled to dolivery. When onco dolivery has 
been given to tho person on titled, tlio 
delivery, order is exhausted. Channel!, J , 
in London Joint Stock Hunk v. British 
Armterdom Maritime Aycnny (12) says: 

‘ If Pilnirrs were l >»o |*<*r«on*J entitled 

at ib’t tim- to b -.vo t'.ie ycod< iMhvrrd lo tbom. 
then il tfctn* fa me that tiio kill of 1 -idiiig would 
hcexhauMcd." See al«o Scrultcn on Charter Pnr- 
tin pp. IS" and 273." 

Delivery having bpen given to the por- 
«on entitled the delivery order ceased to 
liavo any effect. 

Section 17S aud 10S, Exception 1, of 
the Contract Act do not help the plaint- 
iff because there were no goods and tho 
delivery order having becomo exhausted 
there was no delivery order. Moreover, 
Nyna was not, and never had been, in 
possession of the document by the con- 
sent of tho owner (defendant); for Nyna 
was himself the owner of the delivery 
order until he took dolivery and after 
delivery, though the defendant was en- 
titled to have the document given up to 
him, it was not by his consent that Nyna 
retained it. As to estoppel, if A issues a 
mercantile document to which, by tho 
12. (1911) 16 Com Car 102. 
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"negotiable instrument” an essential ele- 
nv-nt of the decision was that bv the 
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custom of the trade, certain incidents are 
attached, be is estopped frcm denying 
that he is bound by those incidents, un- 
less there is something in the document 
to show the contrary. Thus the maker 
of a delivery order which by the custom 
of the trade relates to goods which have 
been paid for, is estopped from saying 
that they have not been paid for and he 
loses his lien: Merchant Banking Com- 
pany of London v. Phoenix Bessemer 
Steel Company (13). In Goodwin v. 
Bo/ arts (5), followed by llumlall v. 
Metropolitan Bank (U), it was decided 
that upon the ground of estoppel a per- 
son who deposits with an agent a secur- 
ity on the face of it payable to bearer, 
cannot recover it from a bona fide holder 
for value to whom tho agent had fraudu. 
lontly transferred it, whether it bo a 
negotiable instrument, recognized by law 
us such or not, b^ciUJo ho ha 1 made a 
representation on tho fa^e of tho scrip 
that it woul I pass with a gool title to 
anyono who took it in good faith and for 
viluo. But as painted out by Lord s.|. 
borne in France v. Clark (15) and by 
L.rd Esher in Fine Art Society v. Union 
Bank (10) the fact that the document in 
that ease was treated a« a "negotiable 
instrument" by tho mercantile world was 
ossontiel to f ho decision. And Lord 
Hr am well in Colonial Bank v. Cady (17) 
says: 


' I oinoot, with all r*«p«ct to Lord Cairo. 
ThS pUiotif! tkero w,. not in. king . <-1..., 

imsui* * * hi , " d 

It clearly could uot have boon intend 
6,1 deoide that the ranker of every docu 
moot, which is transferable by delivery 
is estopped fiorn denying that it is \ 

negotiable instrument", when it is L] 

“ n0 ;°! ab, ° '“"trument either at law or 
by custom. In tho present ca ?0 there 
was no implied roprosootation by the 
defendant that he would deliver the goods 

to anyono who was a bona fide traos. 
force for value of the document: but 
merely that be would deliver the good' 
to anyono who bad a good title to the 

of h°. r Lr r er> ID<I M,a ’ ,0 ^dcr,-,mont 
of the delivery order was not nectary 

13 US. 7) 6 Ch l» 2o5, 

I I. .1S7712Q I>IUI 

15. (ISM) 20 Oh I» ,57 
!J* 18 '°> 17 •> ll I>705. 

>7. ( 8 0J 15 A C 2 .7 

U8 ,7)0 Ad. A E4C9. 

1‘JIS L. B./17 * 18 


in order to pass the title. If the bailee 
had notice that tho person presenting the 
delivery order was not entitled to the 
delivery order, and he gave him delivery 
he would >io so at his own rit-k. Lastly 
it is urge! that the defendant is estopped 
by his negligence in not taking back tho 
delivery order; and that by bis ouiis- 
sion to do so, bo enabled Nyna to per. 
potrate the fraud on the plaintiff. Thera 
is uo question as to the bona lidos of the 
defendant. No duty was cast cn the 
defendant to recover the document. Nyna 
W89 not the defendants agent, and tho 
defendant was not responsible for him. 
So far from there being any negligence 
on tho put of the defendant, ho could 
not possibly have recovered tiio document 
if Nyna did not intoud to give it up. 
Nothing on the part of the defendant hut 
actual notice to the plaintiff could have 
prevented Nyna from perpetrating this 
fr.»u I oo the plain tiff. Though tho do- 
fen hint might have foros.cn the |08 »i- 
l-jl'ty of Kyna making u fraudulent use 
• t. ho could not foreloll 
w ho the vieium might bo; and ooote- 
queutl) ho c >ui : not ■ ivo notice to :ho 
pl uutuf. The oianiie&ion by the defend. 

tho 

loss; but rather tho plaintiff's omission 
in not making inquiries from too defend- 
ant and satisfying himsoif that the docu- 
nient was a genuioe delivery order and 
that tho goods were in existence: see 
tho juUineoiaof Bramwell and Brett IJ 
in Be tend ale v. Bennett (lU). 

I would allow the appeal, sot aside the 
docreo and dismiss tho suit with costs to 
the defendant in both Courts. On tho 
orgmul side the plaintiff was given extra 
costs of 10 gold inohurs a day for three 
days -tho defendant should have the t u 
extra costs. 

K.N./K.K. Appeal allowed. 

1*J. (1878) 3QBI) 525. 
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Maung Kin, j. 
hadtr Pakiri — Applicant. 

v. 

F.mpemr Opposite Party. 

Grunin. l Rev. No. 89- B of 19i7.Decid- 

5 ,^, 1 , 9 \/ ,UD0 ,9,7> iro,u order o f 
And Addl. Magistrate Moulmein, D/- lGth 
tehruary 1917. 

(.) Criminal P C. (1898), S.. 195. 360. and 
I'O otnttion for prosecution on ground of 
perjury-Dapo.Uion. to which procedure 
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under S. 3fi0 is not applied cannot be used — 
Evidence Act (1872), Ss. 80. and 91. 

For l lie purpose or granting sanction for a pro- 
secution on ;bc "round of perjury, depositions to 
which the procedure laid down in 3. 860 Cri- 
minal 1*. C. has not been applied cannot be 
properly used, inasmuch asunder S. 90, Evidence 
Act, the docu'reut embodying the deposition is 
tbo oulv evidence of the statement charged 
having been made, and under S. 80 cf the samo 
Act it is admissible only if it was taken in 
accordance with law: l IT, ft, /;, i t jgg. 12 
C. W. .V. 815: 98 Mad. 303 and 3GC*/955. Foil; 
7 I. C. 414, Diss. from. (1> 130 C 2J 

Order. — In this case theta was an 
enquiry under S. 476. Criminal 1*. C.. 
resulting in the order for the prosecution 
of the applicant for perjury under S. 19:1, 
I. P. C , in respaot of certain statements 
made by him in Criminal Regular No. 128 
oi 1910 of the Second Additional Magis- 
trate’s Court, Moulmein. The state- 
ments were made in the course of a 
deposition which was not road over to 
the applicant in the presence of the ac- 
cused or his pleader. The learned Ses- 
sions Judge has on the authority of Nga 
San Myin v. Emperor (1), rocom mended 
that the Magistrate’s order directing the 
prosecution of the applicant he set aside. 

The case cited is supported by Mohcn- 
dra Nath Mtsser v. Emperor (2), which 
followed Kamachinathan Chettp v. Em - 
poor (3), and Jyotish Chandra Mukerji 
v. Emperor (4). In the last case Jenkins, 
C. J., in dealing with the argument that 
S. 360 was direotory and not obli- 
gatory, observed: 

"Such n departure from the termsref the Cri- 
minal Procedure Code might lead to consider- 
able embarrassment, and place a serious impedi- 
ment, in the proper Administration of justice, 
fer there are cares in which it bas been held 
that, for tho purposes of a prosecution on the 
ground of perjury, depositions to which tbo 
procedure laid down in S. 2 GO has not been 
applied, cannot bo properly used." 

There is a contrary view expressed by 
Miller, J., in In re Dogra (5), where the 
Madras case cited above was disapproved. 
The disapproval was expressed in these 
words: 

"When the deposition bas been read over to 
the witness and be has admitted it to bo correct, 
tbcio seems to be no good reason why that 
admission should not, so far as he is concerned, ba 
regarded as a preof of its correctness. I cannot 
seo why a deposition irregularly recorded Is 
necessarily to bo treated as a nullity for all pur- 
poses even as against the man who’ mado it and 

1. (1912) 1NBK 123=15 I C 985, 

2. (1908) 12 C W N 845. 

3. (1905) 23 Mad 30S. 

4. (1909) 36 Cal 955=4 I C 416. 

6. (1910) 7 I C 414. 
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who has admitted that it represents what he 

The difficulty in following Miller, J., 
lies in the facts that under S. 91, Evi- 
dence Act, the document embodying the 
deposition is the only evidence of the 
statement charged having been made, 
and that under S. 80 of the same Act it 
i9 admissible only when it was taken in 
accordance with law. As stated in the 
judgment of the Upper Burma case above 
cited, it is from this point of view that 
the illegality arises. I am of opinion 
with due deference that Miller, J.*« view 
cannct he adopted. The Upper Burma 
caso, as supported by Calcutta and Madras 
a3 shown above, should therefore be 
followed. I, therefore, accept the Ses- 
sions Judge's recommendation aud sot 
aside the Magistrate’s order directing tho 
prosecution of the applicant for perjury. 

K.N./R.K. Application accepted. 
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Rigg, J. 

-1/a Myaing— Applicant. 

v. 

Mating Shwe The— Opposite Party. 

Civil Revn. No. 112 of 191G, Dooidod 
on 7th December 1916. 

(a) Tori — Negligence — Damages — M 
making over buffaloes lo N tor tending — 
Buffaloes known lo be vicious by both— One 
buffalo goring lo death one of plaintiff's 
buffaloes— Suit for damages— Held A' alone 
was liable. 

A! made over two buffaloer to N to loud on 
pavment of a certain sum. Ono of these animal* 
was vicious and was known to bo so both by M 
and N. Whilst tbo buffaloes wore in charRo of 
A"s son. a small boy, thov gored (o death ono of 
plaintiff's buffaloes. Plaintiff sued M and N 
for damages: 

Held: that .V alone was liable, inasmuch as 
at tbo timo that the goring took place ho was ex- 
ercising an independent calling as an agistor and 
was. therefore, io the position of a bailee and 
not that of a servant. [p 131 C 1] 

(b) Tort — Negligence— Damages- True test 
is to ascertain relation between party charged 
and parly actually doing injury. 

Tho true test is to ascertain tborelstion between 
the party charged and the party actually doing 
the injury. Unless tbo relation of master and 
servant exists between them tbo act of tbo ono 
creates no liability in tbe other: Milligan v. 
Wedge. (1840) 12 Ad. Si E. 737, Eel. on. 

(P 131 Cl] 

May— for Applicant. 

Hla Daw— for Opposite Party. 

Judgment. — Tbe defence set up Ma 
Myaing's written statement has been 
abandoned, and the facts in the case are 
not now in dispute. Ma Alyaingownstwo 
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Maung Shwo The will pay Ma Mjaing’s 
ccsts throughout. 

K.N.. H.K. Decree set aside, 

A. I. R. 1S18 Lower Burma 131 
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Su '* ,rtr Pc*»c»*ion on y.rrutdoi c'J tpor- 
temon— .imitation am from dale of di w 
poM«s«ion— euil la £. verm <i by Ax. 1<\2. 

'.fc«ic a fl^ibuU VcUiaiiabi^rd iU ilio K , 0 uod 

or. di iillQUod pc aioB , i llO |*rifd from 

"bic.: llralUUo. roei ..h, j..„ . r „ llpM , Mlou 

j. , Sjl Jiu '• J ' • r h, » pw 

“ " . ,>a# tc ‘» »«> P<> will, in 

‘“‘ U 1 u,l ‘ *“' J ,h « **t«clo a i) 
p!.cab.«loit o sWikAit. 1*2 L in Aci. 1 

ii • . .. _ (** »81 C 2; P H2 C 1J 

ib, L.m.t.t.on —^Statute cl linm.fion ' 

•" ,l 

c JuSTtS ht ’ re ‘-\ Su ! u “ ^ Li.uitalion nppli- 

c.k, u. the .ui lb* objaciiun ol ] H ch 0 * 

4Mo»”j bv ' 1 , 11,0 C ** ,iralon ui .|,o i into 

y : 0 - •cquie,CM,c.l i, n 

•nlercot l ,!.,!• ; ,i met..* utc.-o (ban hCiea If 

rc'.nV ? °! J Cl b >-* ud kuoivlusiv 

pormii . .in >il. <r to incur an i„ doiu« 

^ct endec nhc!,.rU 1 , ( a would obj£S“ 

\" d "y"" 1 •>* poem.*.!,,, in 4 v b. fc3 ,i » S 

a “ Cr fcfa Jd 

Char, and Itay— lor Appellant. ' ' ° 1J 

Itmadbenl -for Respondent. 

Juupmcnl. 13° tli the , owor c , 

h * Voll * ld that lliii defendan.-rospoudent 

^nlT-T 0 " lho 

I” 1 H T ^ e CXl .°"{ ,*“«» 'or. by building 
on . i o mu. i, defence is, however, in 

ur ,44 ,f, r tij0 'lotion whether Art. 142 
or 1 14. 1. in. Act. applies. Tiio plaiotin 

’At ot k hH w « °z 

^09 .?r^?i took p,ac ° ,n Hi ° 8 c, 
iy0 ^, a . od l \ ,at h ° "as thereby dispos* 
sesse.i of the land taken up. Following 
the rul.ug of the, r Lordships of the Privy 

v' Zt'h r T ^ huitdfr Uozoomdar 
*! eoghi (l) a ,,iv '8ion 
iLnch of this Court in Moung Ya G„aw 

v Ma \g, re (2) has hold that if a plain-l 
t.:l claims on the ground that ho and his* 
predecessors have been in possession hut 1 
h *v* v. u Hn-pi esc.-scd or have discon-! 
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buffaloes and made them over to Maung 
Ne Dan to tend on payment of eight 
baskets of paddy. One of these animals 
was vicious and was known to bs vicious 
both by her and Ne Dun. Whilst too 
buffaloes were in charge of a 6msll boy 
named Maung Thin, son of Ne Dun, they 
gorod to death one of Maung Shwe The’s 
buffaloes. Maung Shwe The sued Ma 
Myaing and Maung Tnin for damages: tho 
Township Judge held that Ma Myaing 
was not liable and dismissed the suit 
against her, but tho appellate Court re- 
versed this decision. The District Judge 
base’, his judgment on the negligence of 
Ma Myaing in not seeing that her buffaloes' 
horns were out. at. I in r., • , • ; , r 
that a more hoy was not leit in charge ot 
them. The real point in issuu was who. 
thyr Ma Myaing, having made over her 
buffaloes to No Dun s obftrgo, wit any 
longer rosporndhle for any damage thev 
might cause. No Dun accepted tho eh irge 
of the animals with knowledge of choir 
nature. Tho appellate Court did not 
consider the roiil issue in tho case at all. 
and iu failing to do ««. actu i with illegal 
hty according to the ruling in Zeya v. 
Mi On Kra Zan (l). The answer to tho 
question as to whoso tho responsibility h 
in a case such as the present must, I 
think, dopond on whether Ne Dun after 

m "m 0l " ,r ! ! ’ 1,10 hu!l llo « '« i..ro „„ 

j Ma Myaing g sorvant. No Dun w M In 

k.,tO' w h° rocoivo I Ma Myaio*. I,uir,loo. 

to ton.l on biro, lie was oxoroi 8 i„g an 

bndopadentaollinK at tho time tho R nrin- 

KT* no ‘ under orilors from 

IM* Myaing. Ilo MM0 , to to h , v "' 

I'Oeo in tho position ol a halloo an.i not ni 

ao“ rV r ro t ** r rJyr(2)°tho 

. wore that the owner of a bullrrv 
Mnployed a drover todrivo it from S iu, 
field where!, e had bought it T»„. . 
oinployy.l a hoy. through^ ^ Vl'rZV 

that'th causa,!. Itwl h old 

that the owner of the bullock w as rlr 
lialde Color idge, J.. 8a i«i: 06 

sm mm 

ono orealcb QO liability i„ If o“b.,.» °' ^ 

wSSsTiK? 

=sassstt5£5 
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'tinned possession, the period for which 
'.imitation runs is the date of dispos- 
session or discontinuance and the harden 
is on the plaiutiff to show that he or 
his predecessors-io-title have hsen in 
■possession within 12 years of the date of 
suit. No other ruling of this Court con- 
trary to that ruling has been cited be- 
fore me. It must, therefore, he held 
that Art. 142 applies and that the onus 
is upon the plaintiff to show that he 
was dispossessed within 12 years of the 
date of the suit, that is to say. that the 
defendant built her house within that 
period. 

On this point the Court of first in- 
stance held that the defendant did build 
her house about six years before the suit. 
Tho District. Court on appeal disagreed 
with that finding. The plaintiff's wit- 
nesses on this point aro Mangng Po 
Thaiog, MauugTun Biw.Miuor Po Thin. 
Kannuswnrr.i and Rahiin But. The Town- 
ship Judge believe 1 tho cvidonco of the 
first three, hut did not attach much im- 
portance to the evidence of tho last two. 
Tho District Judge oxplaiuel away tho 
evidence of tho three relied on hv the 
Township Judge by holding in effect that 
they hid nothing to go on in thoir recol- 
lections of tho time when the encroach- 
ment took pi aco. In rry view Mauog Po 
Timing's ovidenco is absolutely reliable. 
The witness is a joint sub-registrar and 
a pensioned thugyi and has lived long at 
Kvauktvn iu hit official capaoity a9 a 
taik thugyi and has had much to do with 
the buildings of that place. Ho remem- 
bers that in 1892 thero was a space of 
ton feet between the two houses which 
wore respectively standing on the two 
sites in question. “ The roan on the 
north of it, " ho says, "owned five feet of 
it; the man on tho south of it owned five 
feet of it.” The next thing he remembers 
is that about six or seven years ago the 
defendant’s present house was hn.lt hv 
her husband, since deceased, the plaintiff 
having built his present hou?3 before 
t Hon . The witness gcei on to say that 
the plaintiff built his house exactly on 
the space taken up hv the old h C u«e. hut 
that the defendant's husband built his, 
taking up not only his -nvo feet of tho 
vacant space between the twahou^s but 
also one foot of plaintiff's land. Maun* 
Po Thaing also remembers that 17 ve»rs 
ago there was a dispute between the 
owners of the two bouses a3 regards the 


boundary line within the twohouses and 
he settled it. Here the witness is talking 
evidently about the predecessors-in-title 
of the parties to this suit. He therefore 
ha9 had much to do with the two sites 
and remembers a great deal about them. 
He has held a responsible position in 
which he must have had many opportuni- 
ties of looking into matters concerning 
tho small group of house known as the 
town of Ivyauktan. I do not think that 
such a person's evidence can lightly be 
disregirdod, when be says that a certain 
house was built such and 9uch a time ago. 
It cannot be said that he said so in an ir- 
responsible way. He must be credited 
with some sense of responsibility and 
must be taken to have thought over the 
matter and given the time after due con- 
sideration. That he assigns no reason for 
remembering tho date of defendant's 
building is not a matter which can bo 
used against his testimony. It was for 
the dofeudant to ask the necessary ques, 
tion. Again, it must be borne in mind 
that M lung Po Thaing savs that tho 
plaintiff's present hou-o was built before 
tho defendant's present I 10 U 90 . Tho plain- 
tiff bought that site with the old house 
thercoo in July 1902 and tho suit was 
brought on 9th Octobor 1915. a little 
over thirteen years from the date of the 
purchase. This being so, Maung PoThaing’s 
estimate of the length of tho timo that, 
has elapsed since the bulding of defen- 
dant's house must bo hold to be roliablo. 
This fact will bo presently developed into 
ono of great importance in this case. Re- 
garding the evidenco cf Maung Tun liaw 
and Po Thin the learned District Judgo 
says that if thoir evidenco stands alone, 
he would agree with tho Township Judge 
that it should he accepted but that he 
thinks Ah Waing's ovidonce is against 
their testimony. 

Now I think that Ah Waing's evidence 
when analysed carefully is not reliable 
one wav or the other. I have no doubt 
that he had a good reason fo rememher 
the date of the defendant's building of. 
the present houso beforo the reason as- 
signed by the District Judge but the 
Question is whether as a fact he remembers 
it or not. I do not think that he docs. 

Ah Waing says that the plaintiff's present 
house was bnilt five or six years before 
the defendant's present house. If that 
was all he says, there would be no doubt 
that his evidence supports Mauog Po 
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Thaing, Tun Baw and Po Thin, for the 
plaintiff’s deed of purchase is dated July 
1902 and the present house must have 
been built after the purchase. But Ah 
Waing goes on to say that the defendant's 
house was built 12 or 13 years ago. This 
cannot he true in view of the date of tho 
plaintiff’s deed of purchase; if what he 
said previously is true, if both the state- 
ments are true, the witness has driven 
himself into an absurdity, for the plain- 
tiff would then appear to have built the 
house five or six vears before the date of 
hie purchase. Ah Waing's evidence is there, 
foro unreliable, although it may be said 
that he appears to bean hooest witness. In 
tho result it is. in my opinion, the proper 
thing to place reliance upon the evidence 
of NUuog Po Thaing and the other two 
Burinao witnesses. 1 therefore hold thifc 
tho plaintiff succec led in discharging tho 
onus that was on him. Counsel for tho 
defendant argued that, even if the plain- 
tiff's cafe was established in its entirety, 
tho defondant shoul I not bo compelled to 
pull down her house which alio had oc. 
oupied for so long, hot thatsho should be 
ordored to pay suoh compensation as was 
ronsonablo un lor tho oinumsUnces. The 
reason urged for this contention is that 
tho plaintiff waited six or seven yeirs 
huforo ho filed his suit, without having 
previouslyfinndo any complaint M r. Broad - 
bont citod llrommo Moyer Iiehia Choir, 
d hr a in v. Komoodinet Kant Hanerjee (3) 
and Mil Kant Sahoy v. J ujoo Sahco 1 4 ). 
In the first oaso there were two appoals, 
m tho second of which the suit was to 
have a privy orectod upon a very small 
hit of land, about four cowries demo, 
lished. 

Both tho lowor Courts had concurrently 
hPH that the privy had been erected for 
"oven years or so with tho consent of the 
Plaintiffs, i ho consent a, .pears to have 
hee n inferred from the facts that the plain, 
tills had been aware of (he facts that tho 
privy was orectod .and that they allowed it 
to ho completed and to remain standing for 
many years. Tho learned Judges of tho 
High Court held that the consent halhten 
rightly inferred and dismissed tho appeal 

of the plaintiffs. In the secon I case the 
plaintiff claimed to enforce his right to 
sn easemer t. Upon tl.o facts it hel l 
that ho ha I not proved such us •; s. would 
L»° ,,8CMWr y f ‘> r *»•« purpose cl .sta»dmh- 


a. tiM>v) i 


« w K 4tG. 
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ing the right of eisomont claimed, but 
the learned Judge went on to say: 

" We Mill add lha». suppo-ing tbat lbc fliin- 
tiff hid ibo ri"h". which ho sll-ips in this 
he could ool be wpd in equity to bland bv and 
•e* the drldidant building a hnns . and circling 
a chuboouran be ore Ur coin; Uim d in any way 
of hi* right being infiin.'ii bj I boro ac»s. Ho 
wa« binnJ at one" in <1. hi* be-I to irevcut iho 
defendant from polling a p rniaucni t b-u< le in 
the way of ibo en jo> unni . I hi* rights. If ho 
eiltotly ftunJ* b» and rern.ii- I ini lo goto tho 
expena* cf erecting a builiiag u >n hi' own land 
befoic b • cimpl do*, aC *ir of iquitv ought lo 
be every H»»v lo Imteo lo ni« c »n|l< o( ,vi cn iho 
eoofequeocc of giving rfT.'ci 10 ib a c- in plaint 
will Lj Id uu-e a v< r> c ucij(r..tle da.vxgc aod 
lore to too Ur fondant " 

With due respect I :im unsh 1 © to accept 
the la v as laid down in either of iheso 
cases, for in my opinion it is loo general 
in expre-aion end too wide in elect. Tho 
law wm laid down in somewhat similar 
terms to that in tho abovo cues hy a 
Subordio Ju > in ( ! tin % . ihesli ir 
( 6 ): 

ff wop null - leather to »>•' i 1 upon his 
! »od ibu ii).- beildlog 

i- bring erected. -(and* bv ji>.d doc* not pr vent 
Lbei no ... qolty 
c .m .-4 in. an.l b\ ib« ru|«« ol equity which in 
•w* ' ' ' tbf Ibc nil) - of law, ho 

caunot cjr.t that other peraon,'' 

and their L » ... f the Privy Counci* 

in lic-u li im v. Knnd'il Lai (f>) remarked 
wm to bo i retted th it the loose 
an 1 insd ipiate statement of the rule of 
0 ]nity n putcd in Gopi v- fttshethar (5) 
should have boon accepted apparently 
without much consideration hy theloarned 
Judges of tho II ivh Court. I shall first 
of all de«! with tho Knglish law on the sub- 
jeH of laches and acquiesconco 

A plaintiff in (quit) is bou rid to proaccuto 
bia cl urn without un hie del-iy. This In in pur- 
ausore of Ih^ principle which undeilica tbo 
Mauue< of limit iifoi), vigilan 1 1 hu* ol non dor- 
meniihus lex aucourril. A Court of rquilv ro* 
fo*ca it*. aid lo <Uh doumods, ohero tue p’lain- 
Uff bar »lopl noon hi* right and acquiesced /or 
a great l.-iglh of time. He Is tbcu said to bo 
furred by hi* laches. Tnr» d*f>nc«<f lecbca how- 
ever L Only allowed wh. rn (hero in no atututcry 
b«r. Jl ’.he*« i* <« tlHuiorv bar, opcr.iiing either 
cxprif.lv or bv vve of analogy, tue plaintiff is 
entitled loth* full at »>ut-ry r^rijd before bia 
clo.ii b-couio. uicuforc-aole. (Ilaisbury’a Lawn 
of Knglaud. Vol. 13 , p. los, 5 i. v 0 »)." 

Bit there appear* to boa distinction 
botween laches and acquiescence. In 
Arch hold v. bculty (7) Lord Wensley- 
dahj prints out tbo dibiioction in the fol- 
io •% in -• words: 
rTiufij *, v. n iooC 

f *. (I- •• 1 Alt 4 V =2 > I A W (P C). 
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LimU t ( . tha L Wh °r e there “ * Statute of 
!« T 1 , US l !: e ob J«- l, *> n ol simplo Ucfcos does 
i,“ ot Vu ly . ,,nt ‘ the eXD ‘ fa ^on cf the time al- 
! e^m ^ 6 Sl; ' lU!e ’ BU ‘ ac< l u ><^cence is a dif- 

' . S: mor * loan laches. If a 

iSJriV.. b °.^ uldobject * lies b y and knowing 
p.rn.its anotocr fo incur an excuse in doing an 

,act under the belief that it would not be object'd 
( to and so . kind of permission mar be said\o be 
I? ’ 00 .* 0 rtnolb * r to alter bi* condition, he ranv 
be said to acquire; but the fact of simply neg- 

vf; ? f ° rCe J C,3im f3r lhc P*' iod Sarin* 

J be F^ouU him to delay without 
bio ba- h, ‘ nfebt ' 1 concei ' e - clnaot h® nne cquit.v 


With these observations must bo rca.I 
what was said by the same learned Judge 
and Lord Chancellor Cran worth in Hams. 
il f n v - Dyson (8). There both their Lord- 

"I"* d ? cl, \ reJ , “ =» stranger builds 
on tho land of another supposin'? it to he 
Ho o'.tq and tho owner does not interfere 
but loaves him to go on. equity considers 
it dishonest in the owner to remain pa, 
oivo and afterwards to interfere and uko 
the profits. Hut if a stranger builds on the 
• on i of another knowingly, there is no 
principle which prevents tho owner from 
insisting on having hack his land, with 
all the additional value which f he occupier 
or.s imprudently added to it: and Lord 
°. D8l oydale added that, if a tenant doestho 
,U8 inn oamo thing, ho cannot insist on re. 
to givo up the estato at tho end of his 
term. It was his own folly to build. This 
was dated iu tho Allahabad case of Uda 
Bcgam v. Inamuddin (9) as the effect 
of tho observations of their LorJ ships 
and was adoptod as law applicable to 
India. 

i , h u 0S 'i fj ota ’ ,ay lho l*srned Judgst of the 

ill !5? B u d n' Bb Co " ,l ' I " of lu « b **b*«t aulhorllv 
illuxtrnto tbe appllcaticn of th u general rule. 
There mu*, b* something more iban » mere 
doloyioRin instituiina proceedings to doprivo a 
man of hi* legal remedies. " 

Tnen tho learned Judges in dealing 
with the facts of the case proceed to say 
that tho appellant, knowing that the 
respondent was building on her lands, 
abstained from commencing proceedings 
for one or two years, that the respon- 
dents must have known that they had 
no claim to the land and that tbov could 
hardly have doubted that it belonged to 
the appellant, and that the delay in 
bringing tho suit was therefore ’ not 
sufficient to deprive tho appellant of her 
right to relief. In Beni Ram v. Randan 

S. (ISGG) l H L 190, 

U. (1875-5$) 1 All b2. 
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Lai (6) their Lordshipsof the PrivyCoun- 
cil adopted the principle laid down bv 
Hord Chancellor Cranwcrth and Lord 
Wensleydale in Ramsden v. Dyson (8) I n 
batehyab Khan v. Mahammad Yusuf (10) 
-he suit was for the removal of a building 
erected by tbe defendants upoD certain 
laud over which the plaintiffs alleged 
that all the residents of the mohalla 
where the parties lived had from lime 
immemorial exercised a right of way 
to and from their residences, besides 
using it for social gatherings and other 
common purposes. Ramsden v. Dyson (8) 
was followed and Edge, C. J., observed 
on the facts: 

“? mo tbat lhe acquissccnco 

that Y * r,? ° hc J£ 11 18 not 

bad Ci^n ,K W "* *" V , evid<?nce lhat ,he Plaintiffs 
R u lh .*' r l 131 ccn,eul to tbo building ; 
that JlL iV . DC ? Cf MC< l u iesconce canto 
that »hoy did not immediately protcat li 

lb * 1 l t° d0f0Qdanls ‘o creating 

o.at b th«vw5r r:L h ”* known p er ‘ tfc,| y w o ii 
that tbo> were building upon a courtyard which 

thoir neighbour" bad a right cue. " 

It is clear from the foregoing that 
besides the plaintiff’s ( 1010 % in instituting 

proceedings tho Court would have to go 
into tho cjuestiou as to whether or not 
the person building had reasonable 
grounds for supposing that the land built 
on was his ow n land. In Muhammad 
Umar Daras Khan v. Maru (ll) Kara, 
mat Hussain. J.. following Beni Ram's 
case (6;, laid down the Jaw as follows * 

In erder to constitute ncquicsconco and to 
I™ estoppel an abstinence 

.w rCDC * h ? ot « nou * h - addition 
to this there must aIfo be a mistaken belief 

in!.JS ldef tb uV th * Uod u P on v,b ‘ ch *>« wan 

building was his own properly." 

So that tho defendaut may show that 
he did not build on tbe land of another 
knowingly, but under a mistaken belief 
that it was his. Turning to the question 
of the fact whether the defeudant’s 
husband knew that ho was building on a 
portion cf the plaintiff’s land or whe- 
ther he had reasonable ground for believ- 
ing that he was doing so on his own land 
hut that he had made a mistake, I am 

unable to come to any other conclusion 
than that the defendant’s husband built 
the house taking in a portion of tho 
plaintiff 's land knowingly and that there 
was no possibility of a mistake having 
occurred as to whose property tbat por- 
tion was. Maung Po Tbaiog’s evidence 
makes it clear that originally there was 
10. 11887) y All 484. 

1!. (1909) 1 1 C ,821. 
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a well-defined boundary between the suit in the Chief Court. S. 15 of the 


two houses in the shape of a fence, and 
that there was vacant space, 5 feet wide 
on either side of the fence and that when 
the defendant’s house was re-built, not 
only was his own vacant space taken up, 
but & foot of land beyond the fence. 
This evidence is, in my opinion, reliable. 
Maunfi Po Thaiog is the only witness in 
the case who could speak with some 
knowledge of the place and ho speaks 
very clearly on all the matters he was 
examined. I hold therefore that the 
defendant’s husband built his house 
knowing that he was thereby enorotch. 
ing upon a portion of the plaintiff's land 
ami that there was no possibility of his 
having made a mistake in thinking that 
the portion was his. The appoil is al- 
lowed. The decree of the District Court 
is set aside and that of tho Court of first 
instance restored. The defendant-re*. 
pon lent will not however ho ordered to 
pay any costs in any of the Courts, as I 
think the plaintiff should have brought 
his suit earlier thau he did. 

K.N /R.K. Ap/teal allowed. 


Code says: 'Every suit shall bo in- 
stituted ir. the Court of tho lowest grade 
competent to try i'." and S. 10, Provin- 
cial Small Cause Courts Act. says: 

‘ A sail ccguiuble by Churl of Small Causes 
shall not bj lri»d **y md}* olhcr Court having 
jurisdiction within 10^ 1 >c»l limit; of ih*; juris- 
diction of the Court of Small Causes." 

The suit wan cue on a promissory note 
for Rs. 824 and was ccgni/.ahlo hv tho 
Court of Small Causes tu I that Court 
was competent to try tho suit. O. 37| 
lays down certain rules of nrocMuro 
which are applicable only to the Ohio', 1 
vyoert, end such rules of prccei’are ran 
only I* applied after the plaint ins been 
a limi ted. Tho rule'* do not in any way 1 
alter the nature of tho suit, nor the 
jurisdiction of tho Court. The Chief 
Court h«d no jurisdiction to entortuin 
the pi tint and it was rightly rejected.! 
This view was adopted in the case of 
Dou'ainim Valabdas v. Halo K any a (l). 
The appeal is dismissed with two gold • 
moiiurs costs. 

__ K.N./R.K. Appeal dismissed. 

1. (i'Jll) 4SLH 155=13 I C 214. 
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Ormond. Okfh. C. J. and Parlktt. J 
H'or Lee Lone. —Plaintiff— Appellant, 
v. 

A. llohman— Defendant— Respondent 
Civil Mice. Appeal No. 187 of 1916 
Decided on 30*h April 1917 

iii»7i p a 0, i l ;'rk- s rj" c,u ’* c °«'* Ac. 

S - , .®“ Ch, * f Cour * cannot rntrrUir 
«uit of •moll causes. 

A Chief C>urt 1. i jurisdiction to entrrUlr 

* ar • i ,,, *sdlctlon (I* ns c 2 

• 8) ' ° 37 - Ru, « 

Order 87 . Civil P. C . Ur. down certain r.,|r« 

hLmTdn °° ,y ih * h*t 

beon admitted by the Chief Court. [V 135 C 2] 

May Oung — for Appellant. 

Ijealaigne — for Respondent. 

Judgment. -The plaintiff presented 

a plaint on the ong.oal side of this 

Court wneroby he claimed R*. S24 on a 

pro note and stated that he desired to 

proceed under O. 37 of the Code. The 

Plaint was returned to he presented to 

<w rop Th? > "[‘ ; L V lh0 Sm * 11 

, Th ». P'wnuff now appeals Iron. 
ton U r .' 6r . r °Jl 0t,DR hi * He con. 

tends that because K. 2. O. 37. refers to 
all suits upon bills „f embargo. humli, or 
proin.ssory notes, and because O. 37 does 

rZ'r' I' 10 S “* U Osuse Court X 
■s. therefore, entitled to ioititc- his 
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Ormond. Opto. C. J. and Parlktt, J. 

P. T. Chrislenton— Plaintiff-- Appel- 
lant. 

v. 

11. F. Commotio and another — Defen- 
dants — Respondents. 

First Appeal No. 152 of 1915, Decid- 
ed on 1 1 Mi July 1917. 

Civil P C. (1908), S. 11 — Res judic.la- 
Uftermmation of question — Plaint in previous 
suit must be construed in same way as done by 
former Court. 

lor tho purpose of determining wbolhor a 
claim Is res judicaU. the plaint in the previous 
suit must be construed in tho same way that 
the Court that docided that suit construed it. 

[P 136 C 1,2) 

McDonnell — for Appellant. 

Shaw — for Respondents. 

Judgment — The firm of Dominic and 
Co. of Rangoon had stevodoring contracts 
with certain shipowners in London. 
Dominic and Co. was a firm ownod by 
Dominic alone. He employed the plaintiff 
to do the stevedoring for him at Moul- 
mein on such ships as should go there. 
Defendant 1, Commotto, becamo a part- 
ner with Dominic. Then Dorninic died 
and Commotto took defendant 2, Mc- 
Donald. into partnership with him. The 
defendants became the stevedores for the 
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London shipowners in the place of Domi- 
nic and Co. The plaintiff's agreement 
with Dominic and Co. was to last five 
vears. Before the termination of the 
live years the plaintiff entered into a 
stovedonog agreement with these defen- 
dants on 17th January 1913 and these 
defendants terminated that agreement on 
13tn March 1913. The plaintiff then 
instituted a suit on 11th April 1913, in 
which he sets out his agreement with 
Dominic and Co. and also his agreement 
with these defendants aud asks for an 
injunction to restrain the defendants 
from preventing him from doing steve- 
doring work under these agreements at 
Mon I me: n. One of the defences taken ip 
that suit was that the plaintiff had no 
nS'it of. suit because he was merely 
Dominic s agent and the suit was die- 
missel on that ground. The plaintiff 
thou filed the present suit for damages 
for breach of tho agreement between the 
plaintiff and these defendants. The -uit 
Ins Ivon dismissed on the ground that 
these dating is having accrued at tho 
timo that the first suit was instituted 
the present claim is barred under O. 2, 
K. 2, sub-Cl. 3; and it is also dismissed 
on the groun 1 that, as rogtrds the plain- 
tiff s claim for battens supplied, his 
claim is res judicata, i. o., that tho 
pnmtill is debarred from suing in his 
own name. We think the learned Dis- 
trict Judge has misunderstood tho plain- 
tiff s claim as to this. Plaintiffs claim 
is for damages agaiust tho defendants for 
breach of contract made betweon the 
plaintiff and the defendants The former 
suit was dismissed because it was taken 
to ho a suit on the Dominic contract ; in 
the present suit ho is suing on a.con- 
tract hatweeu pi lint iff and defendants. 

It is contended by Mr. Shaw for the 
defendants that this suit was rightlv dis- 
missed under O. 2. R. 2, sub-Cl. 3, 
because the plaint in the former suit 
shows that his cause of action thero was 
based not only on the Dominic contract 
but also on tho present contract. We 
agreo with him that that would he a 
proper construction of that plaint, but 
it clearly was not so construed bv the 
Court that dismissed that suit, and the 
view taken by the Court in that suit was 
tho view that was press© I upon it by tho 
defendants’ Advocate. For the purposes 
[of TOS judicata we clearly must construe 
lobe plaint in the same way that the 
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Court that decided that suit construed! 
it. i. e., that it was base 1 solely on the 
contract between the plaintiff and Domi- 
nic aud Co., and had nothing to do with 
the present contract. Consequently 0. 2, 

R. 2. sub. Cl. 3, has no application and 
this suit was wrongly dismissed. The 
appeal is allowed, the decree is set aside- 
aod the cise will he sent back to be re- 
tried on its merits. Thero will he a. 
refund of the appellate coi.rt.fecs under 

S. 13, Court- fe<s Act, and costs ten gold* 
mohurs allowed. 

K.K./R.K. Appeal allowed. 
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Maung Kin, J. 

Yagippa Chetty — Plaintiff — Appel- 
lant. 

v. 

K. Y. Mahomed and Olliers — Defen- 
dants — Respondents. 

Special First Appeal Nj. 17G of 1916, 
Decided on 4th Mav 1917. 

U) Limitation Act '(IMS’, S. 21 (b)-Poy 
m*nl of interest by one heir doe* not save 
limitation asamit other*. 

Payment of interest by one of hit heirs on a 
debt duo by a deceased person doe* not cavo 
bmiatiou at jRaloat tho other heirs: 14 I. C„ 
128. ltd on. (P 187 0 11 

(bl Civil P. C. (1908). S. 34 (2,— Decree 
• ilent a* to interest from to date of payment 
— Separate *uit to recover it doea not lie. 

Where a decree is silent with rostwci to lurthor 
interest from dale of decree to date of payment, 
the Court must bs deemed to bavo refused sucb 
i merest and a separata auit will not bo for it* 
recovery. I Pi 87 0 2) 

Tbe matter must bo treated a* if the Court 
bad exercised its discretion and refused to givo 
interest, unless it can bo *howu that its silence 
due to oversight or mistake : 37 Horn. 820. 

1 UI on. (P 137 c 2) 

Kaslgir — for Appellant. 

J. It. Da* — for Kespondents. 

Judgment.— This appeal arises out of 
a suit in whioh the defendauts-respon- 
dents wero sued on a pro-Dore in their • 
representative capacity. The pro-note- 
was executed by K. Y. Cassim. since 
deceased. Defendant 1 is the elder 
brother, and defendants 2 and 3 are 
daughters of the deceased. Defendant 4 
is tho deceased's nephew. Defendant 3 
is a minor and appeared by her guardian 
al litem even in this Court. She was 
11 veirsoH. when the suit was filed. 

Of the defendants the first three only are 
the heirs of the deceased, defendant 4 
M iho ned not being an heir at all. The 
plaintiffs claim that the suit is not 
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barred by limitation on the ground that 
defendant 1 made two part-payments 
which save limitation as against all the 
defendants. Defendant 1 did not appear 
to contest the suit. 1 have to take it 
that the alleged part. payments have been 
proved as the suit has been decreed as 
against defendants. 1 and 4. The finding 
has not been assailed here either. Now 
it has been held in Arjun Ham Pal v. 
liohima liana (1) that the payment of 
interest by cne of his heirs ou a debt 
iuo by a deceased person docs not save 
limitation against the other heirs. But 
it is alleged that defendant 1 made the 
part payments cn his own lehalf as well 
as ou lohalf of defendants 2 and 3 as 
their duly au'hori/.ed agent, inasmuch 
as he was then the manager and head of 
a joint f-mily cf which defendants 2 
and 3 were members. This the latter 
defendants deny. And tiieio is not a 
scrap of evidence to show that defen- 
dant 1 was such a head. Moreover al- 
t hough the case-law shows that the head 
of a joint Hindu faintly might have the 
necessary authority, it doe* not appear 
that tho sanio rule prevails among Iho 

Mahomedans. 

The learned Judge below observed in 
I" 1 * judgment that it is not alleged that 
defendant I was tho natural guardian of 
cithor of defendants 2 and 3. But it 
has boon argued before rne that defondant 

I won tho lawful guardian of defendant 3 
and as such was a person who falls with, 
in the meaning of the words "agent duly 
authorised in that hohall" in S.«. 19 and 
’20 Limitation Act, as defined by S. 21 (l) 
of th° samo Act. Ss. 107 and 109 of 

, i Ison s Digest of Anglo. Mahou.edan law 
show that failing all the female relatives 
mentioned in 8. 107. the custody of a 
minor girl under tho age of puberty bo. 
o, 1|is lo Iho lather, and failing him to 
tne nearest male paternal rclativo with- 
m tho prohibited degrees, reckoning 
proximity in the ssu.o order as for in- 
hcritanco. In Mahomedan law puberty 
•a presumed on tho completion of the 
loth year in the case of hoth males and 
females, unleis there is evidence to show 
that puberty in the particular case was 
a. turned earlier. Defendant 3 « as only 

II years old at. the dato of the institution 

ot tho suit and as the part payment* were 
mane nearly three yeirs before, she must 
1 *v " lo ' n x.-.rs old then 

1. I Id 12) 14 I C 128 


Defendant 1 was, therefore, the natural 
guardian of the person of tho minor de- 
fendant, which moans according to the 
bock* that the guardianship is for custody 
and education. 1 find also that even if 
the minor defendant had attained puberty 
defendant ! wculd bo the gu'irdian of 
her person (failing faihei), executor of 
father’s will and father's father II. 11. S. 
provided the minor is unmarried: See 
S. Ill of Wilson's bock. But this is. 
not, iu my opinion, sufficient for the 
purposes of S. 21 (1), Limitation Act. 

1 think defendant 1 should he tho guar- 
dian of the minor’s property as well, 
because the act in question of his it 
sought to ho made binding on tho minor's, 
estate 

Section 112 of Wilson's hook gives a 
list of the natural guardians cf tho pro. 
perty of a minor indicating the older of 
priority among them. Hio tber'i bro- 
ther is not included in that list mid the 
section geos on to *ay that failing all of 
these it is for the Court to appoint n 
guardian or guardians. I held, therefore, 
that defendant 1 was not "a person duly 
authorised w it bin the meaning ol S. 21 ( 1 ), 
Limitation Act. Tho result is f hat tho 
payments made by defendant 1 cannot 
hind defondants 2 and 3. Tho appeal is, 
therefore, dismissed as against defendants 

2 and 3 with costs. Dolcndants 1 and 3 
have not af pea red bofore this Court and 
as against thorn tho plaintiffs ask for 
interest at G per cent, por annum from 
tho dato of institution of the suit till 
realization. They say that they ask for 
that in t heir plaintaod the learned Judge 
below failed to deal with their prayer. 

Section 34 (2) provides that w here a 
decree is silent with respect to the pay.f 
inent of further interest from tho date of 
the decree to the date of payment, the' 
Court shall be deemed to have refused 
such interest, and a separato suit there, 
fore shall not lie. The matter must, 
therefore, he treated as if tho lower 
Court had exorcised its discretion and 
refused to give interest, unkss perhaps: 
tho plaintiff can show that the eilonco' 
of that Court upon the point was due' 
to an oversipht or mistake, hut there is' 
nothing to show this. That being tho 
case, the proper course is to follow the 
case of Hitnlal Ir.hhalal Majumdar v. 

Snrsilnl Ckatur/ihuj/lii/i (‘2) of 
•i. i . s >: u.iiT^r«r= 

Gs (I* C). 


is i o yuj=iu i a 
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which the facts were similar to those in 
this cise, and which decided that the 
tligh Court was right in declining to 
allow the prayer. The appeal is dismis- 
sed as against respondents 2 and 3 with 
costs, the costs in this Court being con- 
fined to one advocate’s costs, as at the 
hearing. Mr. Das appeared for both and 
Mr. Judge, chough set down as an advo- 
cate for respondent 3, did not appear. 
The appeal agrinsfc respondents 1 and 4 
as regards fcho interest asked for is dis. 
missed. Tbo lower Court's decree against 
them will stand. There will he no order 
as to costs in their favour, as Mr. A C. 
Dhar who, the list shows, was appearing 
for respondent l did not appear and de- 
fendant 4 was absent. 

K.N./n.K. Appeal dismissed. 


Noor MAHOX4D v. Emperor (Parlett, J.) 

“ do 
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Parlett, J. 

Noor M a homed — Petitioner, 
v. 

Emperor — Opposite Party. 

Criminal Revn. No. 49-B of 1917, docid. 
ad on 27th April 1917, from order of Sub. 
Divl. Mag. Yandoon, D/- 23rd January 
1917. 

<•) Evidence Act. (1872) S. 91- Applic.bi- 
.ity of — Contents of special diary under 
S. 172 Criminal P. C. (1898). 

S. 91. Evidence Act, has no application fo 
matters entered In a special diary under S. 172, 
Criminal P. C. ' (P138C2) 

(b) Evidence Act. (1872) S. 91— Statement 
to police — Proof of — Oral evidence — Admis- 
sibility of. 

Oral evidence Is admissible to prove statements 
mado to tbo Police by witnesses who hesrd them 
made: 19 All. 390 commented on. (P 139 C 1] 

Order. — The petitioner Ins been con- 
victed of giving false evidence in a judi- 
cial procoediug. lie appoaled, through 
an Advocate, on tbo facts and bia appeal 
was dismissed. He now applies in revision 
on the ground of inadmissibility of cer- 
tain evidence. The facts are that a bundle 
of stolon clothing was found by a police 
Officer in petitioner’s preseoco on the 
premisos which he ocoupitd, and he told 
the Police Officer that the bundle bad 
been loft there by one Abdulla Moah. At 
the trial of Abdulla Meah petitioner give 
the evidence in respect of which he has 
been convicted. That evidence consists of 
two main parts — one i9 to this effect: 

”1 know nothing in this case. I do not knew 
about Police seizing a bundlo of clothes. No 
bundlo of clothes was found either in my p 
sion or in the building vrberr I lived 

the other is: 


not state before any Police Officer that 
clothes MuUa Meah enlrusted 10 “o a bundle of 

There was evidence against the peti- 
tioner of persons whe saw the clothes 
found in his presence on his premises and 
of persons who heard him make the alleg- 
ed statement to the Police Officer. No 

question has been raised as to the admis- 
sibility of the evidence on the first point, 
an 1, therefore, the conviction was justi- 
fied, and it is really unnecessary to decide 
as to the admissibility of the ovidenco 
on fcho second point which has been ques- 
tioned. I have, however, considered the 
poiut raised and will decile it. It 
was this, tint a Police Officer inveptiga- 
ing an offence under Cb. 14, Civil P. C. is 
bound to incorporate in the diary pre- 
scribed by S. 172 (the special diary) the 
statements of tho witnesses examined by 
him; consequently by S. 91. Evidence Act, 
no evidence of such witnesses, statements 
shall be given except tho diary itself. 
This somewhat startling proposition is 
based upon some remarks of tho Judges in 
Queen Empress v. Mannu (l), where 
four Judges held that all statements ro- 
dusod to writing under S. 161, Criminal 
P. C , should ho in tho special diarv and 
not olsewhere. Two other Judges, how. 
evor, held to the contrary that such stato- 
monts if entered In the diary are not an 
integral part of it and are not privileged, 
but an accused person or his agent ie on. 
titled to see them. 

The point being especially dealt with 
in this case was the power of tho Court 
to allow an aocusod person to soe, or to 
have copies of witnosses’atateinents when 
such statements were recorded *n the spe- 
cial diary. So far from tho case being an 
authority that matters contained in thespe- 
oil diary can only bo proved by production 
of the diary, the entire Full Bench hold 
the exact opposite, namely, that ontries 
in the special diary cannot by themselves 
he taken as evidence of any date, fact or. 
statement therein contained. It appears 
to me clear that S. 91 has no application 
to matters embodied in a special diary for 
if it had, no proof at all could be given of 
such matter, inasmuch as 8. 172 forbids 
a special diary being used as evidence ex-1 
cept for certain limited purpose. This 
view has been expressed with respect to 
sueh li«ts in Solai Naick, In re{ 2), whore 
it wa s held that ere n if the narr a tive of 
' ft) (1997119 All. 390. 

(2) (1917) 3* Mad 349= 3 I C 173. 
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an extensive fact mast by law b9 reduced 
to writing, it may still be proved by oral 
evidence. At the conclusion of their judg- 
ment the learned Judges remarked: 

We need hardly p>int out that if the provision* 
of S. 91 were to applv to the case of a search list 
prepared under S. 103. Criminal P. C. tin results 
would he startling aud there would be Brave risk* 
of miscarriage of justice in many trials iu crimi- 
nal case*. 

Toe results would bo still more start- 
ling and absurd if the Legislature should 
bo interpreted as having enacted that 
most of the most vitally important mat- 
ters relating to the investigation of ori- 
mmal offences should, by being reduced 
to writing, be excluded altogether from 
proof at the dial. So far as this Province 
13 concerned, the Executive Government 
bavr forbidden the incorporation in special 
UltrlM of witnesses' statements i .oxtonso 
l3co para. 613. Burma Police Manual). 

* or ° -o. the provision in 

S : ,72 ' Criminal P. C. that the circum- 
stances ascertained in the investigation 
should be noted in the special diary, 
could not. in my opinion, be hold to re. 
quire the statements of witnesses to he 
taken down as the / are mode in that 
dury. and if the Allahabad decision really 
allirined the contrary, which 1 doubt I 
mostrespectfuUy express my dissent from 
I bore is, in-my view. „ 0 rulo whatever 
excluding oral evidonco being given of 
statements made to the Police by wit 
nesses who heard to*,,, made. According! 
I\ the ovidonue as to that part of the pr*. 

nlin, l .? aS °T a,i0 , alini «'blo. Theap. 
plioation is dismissed. 

K.n./ii.k. Application dismissal. 
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T^r. dd ™.“ i . L AT- i ch“',T'" , ( - *— *— 

•«. -Sk.V/."‘r Cfc " d '*"- —r.i- 

ol lb. a.-„.„ d° r " h X r : , * s *' eb.U,.. 

•oqulrsd sot QU , lhe P r 0 P*rty wm 

d,#u of :t°b hu - 

Ba Dun-ror Appellant. lPl4 ° C2J 
/tost -for Respondents. 

cal table" w?lV slfow [he° W | Dl1 - genoalo « i * 

tween the oarti 09 ?- the ^onship bo- 


1st busband=Ml Ilia Ma=Mra Do Aun R = 

2nd wife. 1st wife. 

I I 

Nyo Aung. 

Gkuiig Ma Mi Kvi Mi Mi Pein U. 

Mi Sau. Smith: M». Plaintiff. 


MaTha Da B»o. MtThJaDba Khi. 

HZ i 

i I I I 

Auog M v » Aung I U«. Mi Sa M* Sbwe. Mi Saw 
* u *. D-'fondant. Pon. 

It will he s-*en that both Mr* Do Aung 
and Mi Ilia Ma, now dead, were eindauog. 
yis before they married each other. Mra 
Dj Aung had by his former wile a son, 
Nvo Aung, who is said to be ulivo. Mi Hla 
Maha i hy her formor husband two d mob. 
Urs. Ma Than Da Bon and Ma Than Dha 
Rhi. of whom the former diod !»e(o--o the 
suit leaving throo children of whom Aung 
Biw was one. He married Mi So Ma 
Shwe. the defendant. He too died before 
the suit leaving Mi 80 Ma Shwe his 
widow. Mra Do Aung and Mi Shwe Ma 
got throe children of whom Gaung Ma 
and San Mo Kvi die! before the suit, also 
Mi San Uni Ma. hut the latter loft Mi 
I oin U. a daughter, who is tho plaintiff. 
According to tho defence Gaung Mo and 
Mn Mo Ivyi left children of their own 
but wo aro not concerned with thorn in 
Jus suit. The land in suit was jointly 
W'U.rod property ol Mr. I)„ A„n* and 
Mi HU Ma. The plaintiff Mi Pci.j U 
c »imel to have three-lifths share in it as 
the surviving grand-daughtor of Mra Do 
Aung a,, I Mi Hla Ma sued t o redeem 
that share for Its. 42 from Mi So Ma, 
who was in possession. Tho ground 
pi the suit appears from tho follow, 
jng allegation:. Mra Do Aung and Mi 
Hla Ma mortgaged the whole land in suit 
J? r ™ to Shwe Eik Keand Mi Ah 
^> 0 . husband and wife respectively. After 
their deaths. Mi Than Da Bon and Mi 
than Dha Rhi, daughters of Mi Hla Ma 
Dy "er former husband, redoomed the pro- 
l*erty for the mortgage amount with the 
consent of the other heirs of Mra Do 
Aung and Ml Ilia Ma. What the plain- 
tiff meant by this last allegation was that 
those two sisters took over the mortgage 
from the original mortgagees and came to 
stand in their shoes and their interests 
m the property came to be those of the 
mortgagees under that mortgage. After 
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thir so-called redemption the two sister3 
entrusted the land into the possession of 
Aung Baw, a son of Mi Tha Da Ben. 
Aung Biw died possessed of it and his 

'vi iow the defendant was now iu posses- 
sion. The plaint'll as the sola surviving 
grand- laughter of Mra Daw Aung and Ma 
HU Mi by their daughter. Mi San Rhi 
Ma, cow sued Mi So Ma Shwe for re- 
demption of what she claimed to he her 
share in the ancestral property, namely, 
three-fifth. 

Mi So Ma Shwe, tho defendant's case 
was that her husband, Aung Baw, and 
she bought the property from Shwe Eik 
Ke about thirty years before the suit and 
that tho suit was barred by limitation. 
The first point to consider is whether 
there was a mortgage of tho property by 
Mra Do Aung and Mi Ilia Ma to Shwe 
Eik Kean 1 his wife. I have no doubt in 
my mini that the evidence of Mi Than 
Dh i Rhi and of Maung I La Ryu, son of 
Shwo Eik Ke, who is himself fiJ years 
obi proves conclusively that Mra Do 
Aung and hi* wife did mortgage it and 
that it is not truo that they sold it. Tiio 
noxt point ie whether Mi Than Da Bon 
and Mi Dha Rhi took over the mortgigo 
from Shwe Eik Ke and his wife. Here 
again Mi Than Dha Rhi's evidenco makes 
it cloar that she and her sister did do so. 
Tho third point for consideration is, how 
tho land got into the possession of Aung 
Baw. Mi Than Dha Rhi says that she 
and hor sistor entrusted the land into 
tho possession of Aung Baw. There is 
no reason why this old lady should not 
hebelieved. This evidence creates at least 
a prima facie case against the defence. 
There being no evidence to tho contrary 
on the sidoof the defence, the prima facie 
case so proved must be accepted I shall, 
therefore, accept it. In those views the 
suit cannot bo barred by limitation, for 
when it is treated as a suit for redemp- 
tion of the mortgage, it is well within 
time. When it. is treated as a suit for 
redemption from the mortgagee's trustee, 
there is no question of limitation. The 
possession of the defendant does not 
count as it was of very recent origin. 

The only other question left for consi- 
deration is w bother the plaintifi can claim 
three- fifths in tiio property. The pro- 
perty is of one marriage, and the plain- 
till belongs to that marriage. There are 
those Who belongsd to tho other two mar- 
riages. The division has to be between 


the children of these three different mar. 
riages. Counsel for both9ides have ag. 
reed, and it iscorrect, that the children ol 
the marriage during which the property 
was acquired should get two out of foui 
shares aud the children of the other two 
marriages one each lot. The plaiotiff as 
representing tho offspring of tbo marriage 
duriog which the property in suit was 
acquired will he entitled to sue for re- 
demption of half of the property. The 
decree passed by the District Court is 
variol to the effect that tho plaintiff is 
allowed to redeem only half of the land 
in suit. There will be no order as to 
costs in this Cour?, as both parties bavo 
been successful parti illy. But the appel- 
lant will pay co»ts in the lower Courts. 

K.N./R.K. Appeal Partly accepted. 

A. I. R. 1918 Lower Burma HO 

Maung Kin, J. 

C. Kaliyaparama padiyachi — Defen- 
dant — Appellant. 

v. 

C. U. A. R. Chelly Firm — Plaintiff — 
Respondent. 

Civil Revo. No 2D of 1916, Djoidol on 
15th February 1917. 

(•) Civil P C. (1908). S. 11 5-“ Juri. dic- 
tion" - Meaning ol — Juritdication m*«n» 
power of administering justice according t» 
meant which law hat provided. 

The term "jurisdiction" iu 3. 115, Civil P. G.„ 
in U« broad lcg»l *rn*c. may b» taken to moan 
the power of Administering justice according lo 
the mtaot whico tbo law bus providod, and sub- 
ject to tba li nil stion* imooted by ibat In* uoon 
tbe judicial authority:? All. 345 ; 11 Cal G(P. C ), 
lief. [P 141 C 2. P 142 C 1) 

(b) Civil P. C. (1908). S. I i 5— Q jetlion of 
limitation not coneidcred by lower Court- 
High Court can interfere. 

VVbere a lowo.* Cjurl doe* not apply it* mind 
to tboqu *tiou cf limitation, tbo High C»url bas 
tho power t» interfere in revision: llC7o/6 
(P C.) »r.d 1 C. II . .V.-G7, Re/. (P 14* O lj 

(c) Limitat on Act (1904), S. 3— Provision* 
of S. 3 are mandatory. 

The provisions of S. 3. Lim. Act aro manda- 
tors-. where the bar of limitation appear* on tbo 
face of the pi. ini aod there i* no <]ue.ti >n of fact 
involved: 31 Cal. 941. RrJ. U 142 *) 

May Tia— for Appellant. 

A. H. lianerji — for Reap jo lent. 

Judgment. — The respondent was 
plaintiff in a case in the Township Court 
of Kyauktan fixed for hearing on 12th 
October 1915. He went to Kyauktan for 
the case. but a9 he heird that there was 
a criminal warrant out egiinst him in 
Rangoon, he returned to Rangoon leaving 
a clerk behiud to inform tbe Court of 
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what had happened. The clerk went to 
the Court., but the Judge held that as he 
bad no power-of-attorney from the plain- 
tiff he could not legally put in an appear- 
ance for his master. The suit was. there- 
fore, dismissed for default. There was 
no appearance on the part of the defen- 
dants either. On 12ih November lblo. 
the plaintiff applied to have the order of 
dismissal set aside saying that he had to 
go back to Rangoon suddenly, owing to a 
crimiual warrant being out against him 
there and that the clerk he had sent to 
the Court did not inform him of the dis- 
missal order until "now”. Apparently 
the Court did not notice that the appli- 
cation was out of time by one day and no 
objection was taken by the defendant on 
the ground of limitation. The Court sot 
aside the dismissal order, tin ling that tho 
plaintiff had sufficient excuse for not being 
present on the 1 2th October. The defen- 
dant invoked the revi-lonal powers of this 
Court under S 110. Civil P. C.. on two 
grounds, namely, (1) that tho Town. -hip 
Court should not havo ontortainol theap* 
plication of tho plaintiff, as it was time, 
barred on the face of it. and (2) that that 
Court orr« l in holding that the plaintiff 
had sufficient excuse for not ap|tearing on 
the dale fixed. At tho heating ground (2) 
was given up hv tho learned counsel for 
tho defondant. llt.howoter, very strongly 
pressed ground 1 . Ho contended that 
tho provisions of S. 3, Lira. Act, aro man- 
datory and in view of tho stringent 
requirements of tho section, which casts 
upon tho lu lg« the duty «.f applying the 
rules of limitation oven when they aro 
not pleaded, the Township Court failol 
to exercise a jurisdiction vested in it by- 
law. 

The learned Alvocato for tho plain. 
HIT urgo.1 that S. lid of tho Code gives 
discretionary powor to tho High Court 
to interfere or uot and that the Court is 
not hound to act in every case. When 
the plea, ho contended, is one of iiu its. 
tion raised for tho lirat lime in revision, 
the Court should uot interfere. il« read' 
out passages iu the notes to 3 I 15 of the 
Co* I d by Woodroffo in support of hi^aigu. 
moot, and I may now deni will, tho cases 
upon which. I gather he laid espial 
stress. Jo passing. 1 may say that in this 
case there is no question of the Township 
t^ourt having exercised its discretion 
under S. 5, Him. Act, for there wasuoap. 
plication under that section before hirn: 


Vasudera v. Chinnasomi (l). In this 
case tho District C.urt admitted an ap. 
peal presented cut of time on certain 
grounds. It v. is held that the High Court 
could not interfere cn revision, Tumor, 
C. J.. saying. "Wo cannot interfere on re- 
vision with an exercise of discretion”. 

Sundei Singh v. Doru Shankar (2). 
The head-note which correctly represents 
the ruling is that ths fact that a Court, 
having power to decide whether cr not a 
certain matter was barred hy limitation, 
wrongly decide 1 that it was not barred and 
proceeded to deal with it affords no ground 
for revision under, S. G22 (now S. 115) 
Civil I*. C. Tho third ca«e is lianuiopal 
Jhooujhaonicallah v. Joliarmoll Khfrr.ka 
(3). Tnere it was held that un error hy 
the Small Cause Court on a question of 
limitation does not justify the interference 
of the High Court under S. 115 of tho 
le. Tho I th and last case which may 
ho noticed is Aiiunda Loll A.l.ly v. J)c. 
Un'h* halt \ddy (l). whore it wjs hold 

thit i wrong decision on a qu.-sticn of 

limitation is not open fo revision hy tho 
: ’ url fheao cases arc dittioguish- 

‘ b fore , inasmuch 

*■ • 1 " in - tin ro h •.* b(-i*ti no 

decision on tho question of limitation at 
• II. It is a on <• in which tho learned 
I 'l I to t tho T< MPOfthip C ii rt It M failed to 
discharge his duty in that he did not look 
into tho question, u h »th< r the application 
was within timo or not. Mr. M\a Bu 
for the defendant citod liar Prasad v. 
Ja/ar Ali where it was held that a 
Court, which admits an application to set 
aside a decree ex parte after the true 
ponod of limitation, acts in the exorcise 
of its pi r i s*l let ion illegally !in 1 with ma- 
toml irregu'arity within the meaning of 
S. of tho CoJo of 1882and such action 
may. therefore, he made the subject of 
revision hy the High Court. Mahraood, J.’s 
observations in that case ate especially 
instructive. 

' jU,i ^ ,C,ion '-* s hv thnir Lard*, 

*•— «-l 

ho said, 

mAy hp UkcD «o mean 
'J * joMice according t: 

It-e m...n« which (lie law bas provided. u,.d sub 

>• 11". I - Mad 6S1. 

2- US**) 20 All '.S. 

3. (1012) 20 Cal 473=16 I C 517, 

4. (iN'J')XC \V N 331. 

6. (1*85)7 All >46. 

0. (lbS6) 11 C,1 0=1 1 I A 2S7 (P C). 
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ject to the limitations imposed by that 1«« upon 
the judicial authority. ” 

In Kn Hash Chandra Haidar v. Bisso- 
vatii Paramanic (7) it was held that 
where the lower Courts have entertained 
an application which is on the faco of it 
barred by limitation without adverting 
to the question of limitation, the High 
Court can interfere in revision. Paths, 
ram. C. J , observed: 

"Tha period °l limitation which is fixed for 
makirg this application in . v 0 d*va, so that tho 
time hsd Iona expired on tha 18th September, 

and the oaly way io which the matter could 
then be brought within the p-ri-d of lisiiiation 
wks by toe operation of S. 18. Lira. Act. S. 18. 
Lim Act. hit-* not been, dealt with by the I>i*- 
trict Judgo in hi* judgment, ard unless bo could 
come to the conclusion that be could deal with 
it in that way and at it appeared on tho face of 
this record that the mutter was barred unless it 
could be brought within that section, it appears 
to us that ho bad no jurisdiction to deal with 
tho matter and. therefore, we have jurisdiction 
to interfere under S G22, Civil P. C." 

Tho two last cases cited ahovo clearly 
-show that whore tho lower Court has not 
applied its mind, as in this ca9o. to the 
jquestion of limitation, tho High Court 
|ha» the right to ioterforo in rovision. On 
the question whether the provisions of S. 3. 
Lim. Act. are mandatory, tho last word 
has boeu said by the Special Bench of 
seven Judges of the Calcutta High Court 
in Balaram v. Mangta Dass (8), where 
six of tho Judges held that the provisions 
of a similar section of the old Limitation 
Act are mandatory, where tho bar ap- 
pears to bo on the face of the plaint and 
there are no questions of fact involved. 
There is cno more argument of Mr. 
Banurji, which I might deal with. That 
is that assuming that tho lower Court 
acted improperly and with material irre- 
gularity in admitting tho application 
which v*. cs on tho faco of it out of time, 
the High Court should not interfere, as 
the defendant did not raise tho plea of 
limitation, for the effect of the inter- 
ference by this Court would be to prevent 
the plaintiff from bringing bis suit owing 
to its beiDg now time-barred and thus 
c ause an injustice to him. 

This contention was based upon Daya- 
ramJagjivan v. Govardhandas Dayaram 
(9) and it isasouud one as a proposition of 
law. But the difficulty is that the facts 
do not fit in with it. The suit was upon 
a pro-note dated 1 st September 1 914 and 

7. (189?) 1CWN 67. 

S. (1907) 84 Cal 941. 

9. (1904) 2S Bom 453. 
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it would not be barred by limitation un- 
t’l 1st September 1917, so that the plain- 
tiff has quite a long time left in which he 
may bring a fresh suit. I hold that the 
present application should bo allowed on 
the ground that the original application 
to set aside the dismissal order was out 
of time and it is accordingly allowed with 

C09tS. 

K.N./r k. Application allowed . 
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Maung Kin, J. 

Maung Shwe Ilia — Defendant — Appel- 
lant. 

v. 

Maung Chet aud another— Plaintiffs— 
Respondents. 

Spocial Second Appeal No. 141 of 1910 
Decided on 22nd June 1917. 

Contract Ac* (1872), S. 17-Mere failure 
to fulfil promise does not amount to grant— 
Fraud alleged subsequent to execution of 
deed— It cannot be proved by parol evidence 

—Evidence Act (1872). S. 92. 

A mcro failure to fulfil a promise ia not fraud 
unless fr,.m the ouuot the promisor intcuded not 
to fulfil It. It is only in connoxlca with the 
entering into ADd execution of the document 
which is contested that fraud can be proved by 
oral evidence under S. 92. Evld. nee Aot, but 
vrboro fraud is alleged subsequent to tho execu- 
tion of a deed it cannot be proved by parol 
evidence. IP 143 c 2 ] 

Wiltshire— tor Appellant. 

Naidu — for Respondents. 

Judgment. — This appeal arises out of 
a suit tor tho cancellation of a deed of 
sale. The plaintiffs allege that in 1277 
B. E. thoy woro unable to pay a debt 
amounting with interest to Rs. 150 and 
that they, therefore, executed a deed of 
sale of laud in suit. They further allege 
that it was agreed between them and the 
defendant that if they paid the defendant 
the sum of Rs. 180 at any time within 
three years from the date of the deed of 
sale, the defendant wa9 to return the 
land by causing a mutation of names to 
be made in the Revenue Registers. As 
regards the embodying of this agreement 
in the de*.d of sale, they say that they 
asked defendant to do so several times 
but the defendant said that it would not 
matter and that trusting the defendant 
they signed th9 deed of sale. Within, 
the period they went to offer the sum of I 
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Rs. 180 bat the defendant refused to re- 
transfer the land. They then got a copy 
of the deed from the Registration Office 
and found that there was nothing about 
the arrangement in it. These are the 
allegations of the plaintiffs It will he 
seen that they do not allege that they 
were asked to sign on the false rep'esm- 
tation that the deed contained provisions 
regarding the arrangement for the return 
of the land within three years on the 
repayment of Rs. 180. The last allege, 
tion that one copy being obtiiue • the 
document was found to contain nothing 
about it. seems to pro-suppose that the 
piftloeifTs thought that it contain! I 
olause regarding it hut that is not home 
out by the evidence ho tenders. I think 
l am justified in saving that the plain- 
tiffs case is not that them was fraud in 
that the defendant fraudulently induced 
thorn to sign the deed in the belief that 
it contained n cla.no for a re purchase 
within three years. 

I will quote the trial .Tu lge's summary 
of the ovidonco on thoir side, as in mv 
opinion, it is a correot summary : 

"Tho pliiintifT* e»)l«<] live sIidh^,. T I.o cwi . 
ilciico of (Mlitlon- writers Maung l‘o <»„ i 
M.tUiu; I'D Thaw P od. to ,how Klf.t » bc „ rZ 
Cj..ne and >«|Ue.tod them to *,u, a ho J., 

the nl ? ,? " P .' l lco of , » r ‘ d fc ' K«. HO bv 
• lie pl uniiiM Maung Ch,-i „ i ■ , 

8h„.. uu h ,- “‘Ld 

Uon in tbo bond I. m|M« lh.| aB d wubin 

M " d '"Z “ 

SS?js= 

3Z 

It is unnecessary to commont upon tl.e 

oniluotol the petition. writers in tallies 
tl.e plamtnrs that the insertion si 

.“. Thar 0 " 1 ' 1 in r ,lid * ie th ° *1-5 

The .lefend.u', 8 h" 0 .' SShhTt 
condition bu*t th^ U did n n‘ot* , fl b0dylD8 , th ° 

sastSSSstAs 


thorn fo re. take (lie land on payment of 
Rs. 180. If there was this promise and, 
(be defendant broke it afterwards, there 
would he fraud in the popular sense, but- 
not necessarily as nridcrstocd in law, Un .l 
less it is proved that the defendant from' 

the outset never intended to perform tho 

promice, a state of circumstance, given in! 
S. 1*. Contract Act. cs constituting iraud. 

- here is. however, nothing t \ -how that 
the defendant did not intend to perform 
the promise from tho outset. Therefore it 
must bo taken upon the evidence us sum. 

marised above that the plain, iff.! si nod 
tho deed of sale knowing it to be what 
it was and that as miod in their 
plijot thov trusted tho defendant. Plain, 
tiff 10 Chet's evidence that he signed 
the deed, thinking it contained tho 
condition ho now gets up, cannot ho be- 
lieved for it appears to me that it 
IS tho result of desire to get over tho 
ruling in Man r g Bin v. Ua Blaino (1) i 
Apart from the question of fraud, it is 
clear from that ruling that the oral agree, 
meijt to allow repurchase cannot be pro 
vod by parol evidence. If there was fraud 
practised upon the plaintiffs by the do. 
fondant at the time of the execution of 
tho i Ueo . parol evidence would he adrni 9 . 

, ‘ l '. r P™* 1 to 8. 08. Evldone, 

l 1 " : ,l " CM, u° w al,ovc - t’ox.J., 

• r..o fr.,ud Nlied on »»« fraud subsequent to 

£“•£7X3 S 

I lie fraud, if any in this caso. is fraud 
subsequent to tho execution of the deed 

evidence 0 (ft ° r0fOr0, b ° provoJ b * f ,aro » 

tion ot M * a V ° r ^ Caroful cons| dora- 
havn h.J C18 m 11 w,u be that I 

have been unable to agree with tho fol- 

\Z 0 LtT' aU0D ’ 01 th9 lo “ rnod Di »- 

■* «SfiT 

The first part is incorrect law and the 
wcond is not justified by the evidence. I 

have held that the failure to fulfil the 

promise is no fraud unless from the out- 

t. (1905- OCj Mil B E 100. “ — - 

2. (1879-80) 4 Uom 594. 
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set the promisor intended not to fulfil it 
and th^t there is noevidencaof the latter 
circumstance. For the above reasons I 
hold that the plaintiffs’ suit must fail. 
The appoal is allowed. The decree of 
the District Court is set aside and that 
of I ho Township Court restored. The 
respondents will pay costs throughout. 
K.N./R.K. Appeal allowed. 
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Ormond, Offg. C. J. 

Oomcrsee Itaisce k Co. — Plaintiffs — 
Appollants. 

v. 

J. P. Ilardiman — Defendant — Res- 
pondent. 

First Appeal No. 132 of 1915, Decided 
on 19th March 1917. 

(a) Contract Act (1872). S. 38— Buyer mu»t 
have reasonable opportunity o( examining 
good*. 

Section 33. Contract Act. only require* a seller 
to giro tbo buyer a r*a«onalo oorortuoily ol exa- 
mining the good* sold : C Bom 03 2. Ret. on. 

(p in c r, 

(b) Shipping— Bill of Lading— Value of. 

Tbo dale on u Bill of Lading i* vary strong 

prlam facio evldroce of the d%lo of shipment: 
Bowes v. Shnnd, (1877), App Cat 435. Pel. on. 

[P 144 C2J 

Giles and N. M. Cowasjee — for Appel- 
lants. 

Mo Donnell — for Respondent. 

Judgment. — The plaintiffs-appollants 
ouod the defendants-rospondonts for dam- 
ages for wrongfully refusing paddy ten- 
dorod by the plaintiffs under a coatract. 
The ptddy was rojectod on the ground 
that it was uot up to the quality contrac- 


ted for. The paddy was Bengal hill paddy 
which was shipped from Calcutta and the 
contract was for August shipment. Tho 
learned Judge on the original side found 
that the statement in the Bill of Lading 
that the goods were shipped cn the 30th 
August was not evidence in this case, and 
that it wa9 impossible to give tho plain- 
tiffs a decree because they had prevented 
the defendants from placing their side of 
the case before the Court, i. e., of taking 
samples or having a survey. 

Tne paddy was sent to defendants' mill 
in 11 cargo boats, one of which was three 
days at the defendants' mill and tho re- 
maining 10 were from 7 to 15 days 
there. The plaintiffs have given evidence 
that the paddy came under a Bill of Lading 
dated 30th August and arrived in Rangoon 
on 5th September. The date on the Bill 
of Lading is very strong priraa faoie ovi. 
dence of the date of shipment: soo Bowes 
v. Shand (l). If the defendants had any 
reason for thinking that tho dato of ship, 
inent was not correct, the ouns lay on 
them to rehut it by taking evidence in 
Calcutta. S. 33, Contract Act, ocly re- 
quires tho seller to give tbo buyer a rea. 
sonahlo opportunity of examining tin- 
goods and this defendants clearly had. 
They took sample f'om each boatload as 
it arrived and informed the plaintiffs that 
it was not up to quality: see liultonscj 
Morarjt v. Jomnadas Pitamberdas (2). 
The merits of the case must, therfore, be 
gono into by this Court. 

ITbo remainder ol tho judgment la not requirod 
(or tbo purposes of tbi* report — Ed.] 

K N / R.K. Appeal accented. 

iTTisliT* app ciVifts. 

2. (1881-?2) 0 Bom G92. 
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Appeal 

“ — Maintainability— Civil P. C. (1908), 
8. 35— Decreo not appoalablo — No ap. 
peal lies on question ofcosts 14(l)a 
Army Act (44 and 45 Viet. C. 58) 

Ss. 136 and 144 — Non- commissioned 
officer is not officer" — His pay is ox- 

&'r 6 o? i r hm,nt - Civil r - c 3 ;; 

Buddhist Law (Burmese) 

. ? ,ft — Actual parting with posses- 
sion is true test .| 0 J, 

—Succession — Children of divorced 
wife living with mothor and not keeping 
dial relations with father cannot in- 
nerit father s property 40a 

Succession— Pongyi cannot inhorit 
from lay relatives after ordination G 
Burm * E«i.e Act (5 of 1917) 

Wik-.! S '» 37 ~ Manufacturo of tari not pro- 

n»bitod or restricted in a district— S. 37 

loos not apply to possession of tari ma- 

S u u a ^ured,n such district 23 

— -c Act(3 ° f ,89 «) 

V 6) a ? d 142 ((i) “ Lodging- 
house need not he let in lodgings— House 
occupied to any extent in common by 
embors of more than one family is still 

jodging-house 7 

Civil Procedure Code (5 of 1908) 

A 2 °; nd 47— "Decree" — Includes 
termination of question under S. 47 

— -.S* 2, 47 and 100 — O. 21. R. 90— 

sale i« n Ti 801118 a PP licatio n to set aside 
not, ie n°t decree 'Second appeal docs 

ITTf; 2 . (2) 7“ Adjudication"— Meaning 

of, enumcated oafoU 

of efifr 0 ( ^“ S f uifc °. n contract — Place 
tract no t within jurisdiction— 


Court can try suit if place where con- 
tract was to he performed or monoy was 
payable is within jurisdiction 17 

-S. 24— Order under S. 24 road with 
S. 15 of Cppor Burma Civil Courts Re- 
gulation is not appealable 14(1)6 

-S'. 35 Decree not appealable — No 
appeal lies on quostion of costs— Ap- 
P® ft l. maintainability 14(l)a 

S. 80— Suit against clerk for re- 
covery of monoy lost through his care- 
lossness— Suit cannot he instituted with- 
out notice under S. 80 28(2)a 

Ss. SO and 97 — Decision that notice, 
under S. 80 i9 necessary before institu-* 
tion of suit does not necessarily amount 
to preliminary decree 28(2)c 

S. 100 — Finding of fact — No evi- 
dence to support— Finding can he inter- 
fered with 40c 

5.115 — Decree or order of suhor- 
dinate Court declared by law to be final 
and conclusive though by its nature 
provisional— Extrinsic conditions of its 
legal activity plainly infringed in lower 
Court— High Court will rectify proceed- 
o 45a 

~ S. 115 and O. 21, Hr. 58 and 63- 

Land attached in execution of decree— 
Objection preferred— Court directing re- 
moval of attachment — Decree-holder 
contesting evidence produced — Held 
there could be no interference in revi- 
sion 456 

O. 9, R. 5— Contract Act (1872), 

Ss. 134 and 137 — Suit against principal 
debtor and surety — Service of summons 
not effected on principal debtor— Plain, 
tiff applying for his dismissal from suit 
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Civil p. c. 

Principal held to be discharged — 
Plaintiff held to have no further right 
of suit against surety 1(2) 

0. 21, Rr. 58, 63 and S. 115— Land 

attached in execution of decree — Ob- 
jection preferred — Court directing re- 
moval of attachment — Decree-holder 
contesting evidence produced — Held 
there could be no interference in revi- 
sion 45 6 

— — 0. 21, Rr. 58, 60 and 61 — Applica- 
tion under O. 21, R. 58 (l) — Court mak- 
ing investigation — It is hound to pass 
orders under O. 21. Rr. 60 and 61— Dis- 
missal of application after investigation 
on ground of delay is illegal 32(1) 

— O. 21, R. 90 and 0. 43. R. 1— Order 
dismissing application to set aside sale 
is not decree— Appeal against order of 
District Judge lies to Divisional Court — 
Upper Burma Civil Courts Regulation 
(1890), S. 12 (3) 28(1) 

O. 22, R. 6 — Death of party is not 
sufficient cause for refusing to deliver 
judgment or allowing withdrawal of suit 
— Court can dolivor judgment although 
aware of death of party— Civil P. C., 
O. 23. R. 1 y a 

0. 23, R. 1 and 0. 22. R. 6— Death of 

A party is not sufficient cause for refusing 
to deliver judgment or allowing with- 
drawal of suit— Court can deliver judg- 
ment although aware of death of party 9a 
0. 23, R. 1 — Application of — Provi- 
sions of O. 23, R. 1, should not be arbi- 
trarily applied 96 

0. 41, R. 22 and 33 — Portion of 

decree appealed against — Appellate 
Court cannot in absence of cross-objec- 
tion set aside portion of decree in favour 
of appellant 50 

0.47, R. 4 (2) (6)— Provision of 

O. 47 should bo strictly construed 27 

0. 60(1)— See Army Act (44 and 45 

Viet., C. 58), Ss. 136 and 144 39 

Sch. 2, Para. 1 — General principle 

is that award is final — Principle should 
not be departed from where Court itself 
acts as arbitrator 14 (2)a 

Sch. 2, Para. 1 — Court acting as 

arbitrator — Its award is in itself decree 

14 (2)6 

Sch. 2, Para. 1 — Examination of 

documentary evidence and inspection of 
ground by Court — Parties agreeing to 
abide by decision without calling wit- 
nesses — Decision is in nature of award — 
Appeal does not lie 14 (2 )c 


Contract Act (9 of 1872) 

; S. 38 — Co-mortgagees are joint pro- 
misees — Mortgage 19a 

S. 38 — Claim on money bond to two 
or more obligees — Presumption that 
obligees are tenants-in-common and not 
joint tenants of debt how far to bo given 
effect to in India stated 196 

; Ss. 134 and 137— See Civil P. C. 

(1908). O. 9, R. 5 1 (2) 

Criminal P. C. (5 of 1898) 

Ss. 107 and 439 — Proceedings under 
S.107 — Information not justifying passing 
of order— High Court will interfere 53a 
S. 107 — Mere fact that doingof law- 
ful act may lead to breach of peace does 
not authorise Magistrate to take action 
against person intending to do the act 
unless they themselves are likely to 
commit breach of peace 536 

Ss. 107 and 144 — Persons convening 
meeting to discuss religious matter are 
not doing anything unlawful— In case 
breach of peace is expected Magistrate 
should proceed under S. 144 53c 

‘ Ss. 145. 435 (3) and 503 — Proceed- 
ings under S. 145 and Ch. 12— Jurisdic- 
tion of nigh Court is not barred unless 
proceedings are in fact proceedings 
under Ch. 12 8a 

5. 145 — Proceedings under S. 145 
are not in nature of trial — They are in 
naturo of police proceedings to prevent 
commission of offence 86 

5. 145 — Proceedings under S. 145- 

Prosecution and acquittal of party under 
S. 447 is no bar to proceedings 8c 

— Ss. 145 and 435 (3)— To deprive 
High Court of power of interference in 
revision proceedings must be proceedings 
under Ch. 12 in fact 4 (l) 

* S. 162 — Statement of witnesses 
recorded by polico is only admissible 
when witness is called for prosecution 
on request of accused except under Evi- 
dence Act (1 of 1872), S. 32 (1) 16a 

S. 162 —Provisions should bo strictly 

complied with 166 

Ss. 213 and 215 — Charge framed by 

committing Magistrate — Magistrate find- 
ing after hearing evidence that there are 
no sufficient grounds for putting accused 
to trial can cancel it 11a 

S. 213 — Direct evidence justifying 

conviction— It is not necessarily suffi. 
cient reason for commitment 116 

S. 215 — Point of law — Absence of 

evidence to warrant commitment is point 
of law lie 
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Criminal P. C. 

S. 340 — Magistrate has discretion 
to permit person including pleader not 
otherwise authorized to practice in his 
Court to appenr for an accused — Discre- 
tion should bo exercised judicially 06 
Ss. 342 and 364 — Magistrate must 
examine accused under Ss. 342 and 364 

43a 

Ss. 342 and 364 — Provisions of 
S. 342 are imperative 43/> 

— Ss. 435 (3) and 145— To deprive 
High Court of power of interference in 
rescission proceedings must.be proceed- 
ings under Ch. 12. in fact 4(1) 

$. 437— Order for further inquiry 
under S. 437 — Detailed examination of 
evidence and elaborate reasoning are 
not necessary — Enough should be said 
to indicato to lower Court in what way 
its order i 8 thought to be incorrect 00 a 
S. 437— Order for further inquiry 
—Person against whom order is mado 
should have notico of grounds on which 
it is directed 55ft 

Criminal Trial 

” Confession — Retracted confession — 
value of, deponds on circumstances 
undor which it is made 34/, 

“"Procedure— Examination of accused 
Object is to afford him opportunity of 
explaining away ovidonce against him 

Evidence Act (1 of 1872) 

.S. 30— Confession of co. accused is 
not proper basis for conviction in ab- 
sence of other evidence 34 rt 

<— S. 3M0-S,, Criminal P C 

~ S ‘. 1 1*- "Thing” - Meaning of- 
1 ropogitmn of law or promise to make 
Mft is not thing” 5j a 

Interpretation of Statute* 

language— Languago of statuto not 
tinn ° r ' n8 ca8e ,n express terms— Posi- 
tion of parties and context in which 

m u 8, ' ou,d considered 36 

_-v H 1 ,ll / T f ,b « Refutation (1 Of 1895) 

,1 4— Regulation does 

_ a g p| y outside defined hill-tracts 21a 
tmr-t ' t ' 1 .”T. Suit triab,e outside hill 
p a ?r Jur,8d,ct,on of ordinary civil 
£°r 8 * 8 not superseded 2 16 

Limitation Act (9 of 1908) ° 

amounU 5 r P . artial 8tay of locution 

= 8 6 ‘W ol — i0 " 

'/? and 181-Application by 

2JE22 1 ; a, ^‘ 0r t0 «“vor property 
delivered to decree-holder in excess o[ 


Subject Index, 1918 UrrER Burma 

Limitation Act 


decree is governed by Art. 

181 and 

not 

by Art. 165 

Malicious Prosecution 


3a 

See Tort — Defamation 


12 

Maxims 



Qmcquid jdanlatur 

solo solo 

cedit 

—Maxim is not applicable to India 

5 1 6 

Mortgage 

\ 



"7 Redemption— Right cannot ho ex- 
tinguished except by ordor of the Court 
or act of parties 32(2)6 

'.‘P nce R Inor, « a «o always a mort- 
gage ’—Meaning of, explained 32(”)c 

Construction — Mero insertion of 
forfeiture clause does not make simple 
mortgage anomalous— Mortgage is still 
subject to provisions of S. 60, T. P. Act 

(1883) 82(2 )d 

Construction — Bond construed — 
Failure of mortgagor to pay principal 
and interest did not of itself convert 
mortgage into salo 32(2)* 

Debt— Tender of— Tender before it 

is payable is of no ollect 32(2)/ 

Contract Act (1872). S. 38 — Co. 

mortgagees aro joint promisees 19a 
Prnal Code (45 of 1860) 

- N. 301— Intention is question of 
fact, to he decided on circumstances of 
each caso 216 

T -VV?. 1, ? art 2 “~ ,5eatin S woman to 
death behoving her to ho possessed by 
• v, i •P»» t “ Accused are guilty under 
S. 304. Part 2 

Possession ~ i(l 

—Suit for— Plaintiff alleging ground 
and house built on it to be hers— De 
fondant alleging that ground had been 
gifted to him by plaintiff and house 
was built by him-Gift not established 
Amount advanced by plaintiff towards 
costs of house not proved— Hold plain- 
tiff was entitled to decree for possession 
subject to payment of estimated value of 
house 5I C 

Probate and Administration Act (5 of 1881) 

-S. 98— Claim denied — Claimant 
trying to enforce claim by legal mea- 
sures— S. 98 is no bar 4 06 

Stamp Act (2 of 1899) 

“ s - 35— Suit to set aside award — 
Aw-ard not duly stamped— Plaintiff is not 
Tort'° l ° Pay deficionc y and penalty 31 

Defamation — Person charging an- 
other with offence and without delay 
making complaint to police or Court — 
He is protected from action for defama- 
tion in respect of allegations in charge — 
Dismissal of complaint — Remedy of ac- 
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Tort 

cused is to obtain sanction under Crimi- 
nal P. C., S. 195 or sue in tort 12 

Transfer of Property Act (4 of 1882) 

Ss. 60 and 98— S. 98 must be read 

subject to S, 60 32(2)a 

S. 60— Mortgage — Construction — 

Mere insertion of forfeiture clause does 
not make simple mortgage anomalous — 
Mortgage is still subject to provisions of 
S. 60 32(3)<* 

Upper Burma Civil Courts Regulution (1896) 

S. 12 (3)— See Civil P. C., O. 21. 

R. 90 and O. 43. R. 1 28(1) 


Upper Burma Land and Revenue Regulation 
(3 of 1889) 

S. 53 ( 2 ) (it) — Jurisdiction of civil 
Courts in respect of State lands is not 
barred 46 

S. 53 (2) (x) — Claim to right to fish 
or connected with or arising from de- 
marcation or disposal of fishery — Juris- 
diction of civil Courts is not barred 44 
Whipping Act (4 of 1909) 

” S. 3— Whipping must 
lieu and not in addition 
ment 


be given in 
to imprison" 

Kl) 


COMPARATIVE TABLES 
Table No. I 

3 Upper Burma Rulings=AII India Reporter. 


UBR 

AIR 


UBR 

AIR 


UBR 

AIR 


UBR 


AIR 


UBR 

AIR 


65 

1919 

UB 

35 

101 

1919 UD 

30 

135 

1919 

vn 

32 

188 

1920 UB 

29 

210 

1920 

UB 

0 

07 

• » 

it 

37 

104 

•• 

n 

19 

137 

•• 

•• 

23 

189 

N 

it 

48 

212 

ii 

•• 

1 

09 

•t 

•• 

33 

100 

•9 

n 

24 

139 

•• 

•• 

18 

192 

M 

ii 

41 

217 

■t 

•t 

30 

73 

1918 

•• 

4 

109 

M 

M 

25 

141 

1920 

ft 

50 

194 

V ” 

n 

50 

228 

ii 

ii 

8 

75 

1919 

•» 

39 

111 

1920 

n 

G2 

154 

1919 

ii 

7 

197 

*»' 

•1 

ii 

40 

234 

■i 

ii 

G 

79 

1918 

•• 

3 

114 

1919 

»• 

28 

109 

H 

*• 

20 

198 

•1 

•• 

37 

230 

•i 

ii 

7 

81 

»» 

•• 

10 

115 

» 

•• 

31 

171 

• • 

M 

29 

200 

II 

H 

48 

237 

•• 

n 

11 

81 

1919 

n 

38 

117 

•» 

ii 

•27 

172 

1920 

H 

39 

201 

H 

•1 

5 

251 

•• 

•• 

25 

80 

1918 

M 

•23 

118 

M 

n 

29 

176 

•t 

•• 

35 

202 

It 

•1 

18 

258 

ii 


19 

88 

91 

91 

•• 

•1 

1919 

•• 

•• 

II 

12 

G 

1 

119 

120 
123 

II 

M 

•t 

It 

•1 

• 1 

2 

17 

20 

179 

182 

ft 

•t 

If 

•• 

42 

47 

204a 

204b 

•I 

It 

• 1 

II 

20 

38 

261 

209 

•i 

ii 

ii 

ii 

21 

45 

97 

*• 

•» 

10 

125 

H 

H 

21 

183 

•• 

M 

43 

207 

It 

It 

47 

270 

i» 

•• 

28 

99 

•• 

•1 

27 

128 

It 

•I 

3 

187 


if 

29 

208 

H 

•• 

45 

272 

N 

n 

51 


11 Burma Law Times=AII India Reporter 

Please refer to Comparative Table No. I in A. I. R. 1918 L. B. 

19 Criminal Law Journal & 43 to 48 Indian Cases=AII India Reporter 

Please refer to Comparative Table No. I in A. 1. R. 1918 Lahore 

Table No. II 

A. I. R. 1918 Upper Burma=Oth er Journals. 


AIR Othor Journals AIR Other Journals AIR Othor Journals AIR Othor Journals 


1 (1)43 

I C 

023 

14 (1)44 

/ C 

690 

30 

39 

IC 

374 

44 

39 

I C 

408 


3 

U DR 

32 


3 

UBR 

01 


2 

UBR 

139 


2 

UBR 

136 


19 

CrL J 

207 

14 (2)44 

IC 

022 


11 

Bur L T 

20 


11 

Bur L T 

87 

1 (2)44 

IC 

093 


3 

UBR 

36 

31 

39 

I C 

382 

45 

42 

I C 

74 


3 

UBR 

62 

10 

46 

IC 

299 


2 

UBR 

140 


3 

UBR 

13 

3 

40 

I c 

323 


3 

UBR 

81 


11 

Bur L T 

17 


11 

Bur LT 

123 

3 

UBR 

79 


19 

CrLJ 

715 

32 (1)39 

I C 

345 

40 

89 

I C 

867 

4 (1)44 

I C 

685 

17 

44 

IC 

C09 


2 

UBR 

13G 


2 

UBR 

15 1 

— a- 

3 

UBR 

35 

3 

UBR 

39 


11 

Bur L T 

41 


11 

Bur L T 

42 


19 

CrLJ 

381 

19 

44 

IC 

G27 

32 (2)39 

IC 

377 

60 

39 

I C 

880 

4 (2)40 

I C 

399 


3 

UBR 

42 


2 

UBR 

141 


2 

UBR 

144 

— V’ 

8 

UBR 

73 

21 

44 

IC 

659 


11 

Bur LT 

80 


11 

Bur L T 

19 

G 

47 

I c 

081 


3 

UBR 

49 

34 

41 

I C 

150 

51 

39 

IC 

885 


3 

UBR 

91 

23 

47 

IC 

870 


3 

UBR 

3 


2 

UBR 

148 

7 

44 

l c 

G74 


3 

UBR 

80 


11 

BurL T 

140 


11 

Bur LT 

14 


3 

UBR 

52 


19 

Cr L J 

970 


18 

Cr L J 

774 

53 

39 

IC 

48 0 


19 

CrLJ 

870 

24 

44 

IC 

679 

39 

42 

I C 

90 


2 

UBR 

15 7 

8 

41 

t c 

741 


3 

UBR 

54 


3 

UBR 

20 


11 

Bur L T 

59 

8 

UBR 

83 


19 

Cr L J 

375 


11 

Bur L T 

130 


18 

Cr L J 

512 


19 

Cr L J 

889 

27 

38 

IC 

403 

40 

42 

IC 

68 

55 

42 

I C 

92 G 

9 

44 

I c 

620 


2 

UBR 

126 


3 

UBR 

23 


3 

UBR 

16 

3 

UBR 

40 

28 (1)39 

I C 

372 


11 

BurL T 

229 


19 

CrLJ 

U 

11 

43 

IC 

32G 


2 

UBR 

139 

43 

42 

IC 

176 

56 

38 

I C 

729 

3 

UBR 

29 


11 

Bur LT 

8 

3 

UBR 

18 


2 

UBR 

121 

12 

19 

47 

CrLJ 

I c 

102 

674 

28 (2)40 

3 

I C 
UBR 

677 

1 


11 

Bur LT 

134 


18 

Cr LJ 

345 

3 

UBR 

98 


11 

Bur LT 

95 


18 

CrLJ 

944 


10 

BurL T 

117 



THE 


ALL INDIA REPORTER 

1918 

UPPER BURMA J. CS. COURT 


A. I. R. 1918 Upper Burma 1 (1) 

Rigg, J. C. 

.Vt/a Tun Sein —Applicant. 

v. 

Emperor— Opposite Party. 

Criminal Hovn. No. 194 of 1917, De. 
oirlofl on 6tb July 1917. 

Whipping Act (1909*, S 3-Whipping must 

bo Riven in lieu and not in addition to im 

pruonraent. 

Cuder 8. 8, Whipping Net, a sentence ol whip, 
ping may ho pasitd ii, lieu of anv punishment 
tc which tbe offender may be liable under the 
I anal Code, but it cannot be (Mavd in addition 
to -ueh impilaonmont, and the intention of the- 
'“ w ' "/«»*•* by ordering .i in. to to be whipped 

.it r ha baa already aarrad Mil el a aantaaMol 

imprisonment. j ^ gj 

Order. Tun Sein, a youth of 19 years 
of ago, was convicted undor S. 3**0. 

!> 9« cf tllc lhe,t °* P r oport y worth 
Its. 12-3.0 and sentenced to five months' 
rigorous im prison mort by the Township 
Magistrate, Satthwa. The sentonce was 
far too sovoro, and in view of the youth- 
fulness of tho offender was unsuitable. 

The Magistrate failed to consider wire- 
thor S. o62, Criminal P. C.. ought to be 
applied to tho case, or whether a sentence 
of whipping would not be more appro- 
priato than one of imprisonment. Tho 
attention of Magistrates has frequently 
boon drawn to tho undesirability of sen. 
toncing young men to imprisonment 
whoro it can possibly he avoided. On 
revision before the District Magistrate 
tho conviction was upheld but the sen. 
tenco of imprisonment was altered to 
one of 30 stripes. At the time tho order 
on revision svas passed, the accused bad 

a m0Dth and a half iD ^e 
jaii, and that term would have been more 
than sufficient punishment for the offence 
ho had committed. The order of the 
1018 U. 13. /I & 2 


District Magistrate, in altering tho sen. 
tonce from ooo of imprisonment io one of 
whipping is an illegal order. Under S. y 
''hipping Act. a sontenco of whipping' 
may he passed iu lieu of any punishment! 
to which the offender may ho liable undei 
t!io l'opal Code. hut it cannot be passed 
111 add n, it 1011 to s.icli punishment. Tho 
olivet of the District Magistrate’ll order 
was to senteuco tho accusod both to a 
torm of imprisonment and to whipping 
It Ins latently been pointed out in Em. 

<1> Ihal the intention 
of the law 1 * dearly infringed byordorinpl 
a man to bo whippo.1 after ho has already 
served part of a sentence of imprison’. I 

moot. 

- K,N * 11 K * Oilier aecorilinnlii. 

h <1 1 c 119=6 L It it 11 .. 

A. I. R. 1918 Upper Burma 1 (2) 

Saunders, J. C. 

Maumj Eo U and another— Applicants, 

v. 

Afaun// Kyoto - Opposite Tarty. 

^ ev T No - 16 of 1917, Decided 
on 22nd October 1917 
Contract Ac! (1872). Ss. 134 and 137- 
*u,l • gainst principal dcb.or and surety 
ZT | V j C T ° f "ot effected on prin- 

d J'V? • U, ‘ ~ Principal held to be 

diacbarged-Plamtiff held lo have no fur- 

(lSih 0.9. R.V* minit ‘ Urr,y_ Civil P C * 

. r P , , C ,nli ? sued • principal debtor and tbo surety 
lor tbe price of goeds sold. Servico of summons 
ccunj not be effected upon tbc principal debter 
ana the plaintiff applied that bo should be dis- 
missed from tbe suit. Tbc suit proceeded against 

decree*-*^ * ,ono * nd lhe plainlin cbtalocd a 

I/eU : tf>a» tbe legal consequence of tbe act 
ol the plaintiff was to discharge tbo priu^pai 
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debtor within the momine of S. 134, eo that be 
liau no further right of suit against tbe surety. 

IP 2 C 2] 

L. K. Milter — for Applicants. 

C G. S. Pi liny for Opposite Party. 

Judgment. — The plaintiffs sued to 
recover the pi ico of gcods sold. Defen- 
dant 2 was the principal debtor and 
defendant 1 was the surety. The plain- 
tiffs were unable to serve defendant 2. 
they applied hat ho should he dismissed 
from t ho suit cu i proceeded against the 
surety. They obtained a decree iD the 
Court of the first instance which was 
reversal in appeal on the ground that 
tho prinoipr! deb'or having been dis- 
charged by tho creditor, the creditor 
could nor- recover irom tho surety. 
Aeaii^t this the plaintiffs now come to 
this Court in revision on tho ground 
that tho ruling relied upon by the lower 
appellate Court was not sound law. Tho 
lower appollate Court refurred to Mating 
Pho Tha v. Ko Min Pyit (1). It is urged 
that the defendant did not abandon his 
claim cr waive his claim against the 
principal debtor hut that it should be 
taken that ho was unable to arcertain 
tho principal debtor’s residence and that 
tho order of the Court was passed under 
O. 0, R. 5, Civil P C„ and various 

Indian rulings of which Nathaihai Tri • 
camlal v. IhmcUodlal fiatnji (2) is tho 
latest, are relied upon. In that suit it 
was hold that thero was some difficulty 
in serving defendant 1 whore name was 
struck out ; as a year had not elapsed, 
presumably this was done if not at the 
roquost, at least with tho consent, of the 
plaintiff, and that the striking off of 
defendant l'a name was a procedure un- 
der O. 9. R. .*>, rather than under O. 23, 
R. 1. It was said that 
" all iho authorities in nil tbe Courts of Iudie 
wbo bave had this question under coDsidcratloo, 
.... are in nsrrcment that the mere omission 
of tho flaintif! to pursue his suit asainst one of 
Iho defendants with the result that that defen- 
dant's name is struck of! and tbe suit dismissed 
against him under O. 9. R. 5. dees net discharge 
tho surety, provided the suit be still in time 
nRaiost tho principal. " 

The terras of O. 9, R. 5, Civil 1>. C. 
are as follows: 

" Where, after a summons has been issued 
to the defendant, or to one of several defendants, 
»n J roturiicd unsrrvcd, tbo plaintiff fails for a 
period of one year from tbo date of the return 
made to tho Court bv the officer ordinarily 
oertifvine In Iks Cnnrt r*lnrn« made hv the 
“ l. (l'JOO OJ) 1 L U K 150. 

2. A 1 R 1914 Horn 212 = S9 Bora 52 = 27 

• 1 C 1G5. 


serving officers, to apply for tbo issue of a fresh 
summons aDd to saiL-fy ibe Court that he bus 
used hi? best endeavours to discover the resi- 
dence of the defendant who has not been served, 
or that such dofendsnt is avoiding servico of 
process, ibe Court may rnako an order that (he 
su:l bo dismissed as against su:h defendant. ” 
Ami Cl. 2 lays down that in such a 
case the plaintiff may, subject to the law 
of limitation. bring a fresh suit. I am 
at a Ices fo understand how a Court can 
he said to be adopting a procedure under 
this section which expressly enables it 
to take certain actiou after the peiicd of 
one tear when it- takes that action hefero 
the expiry of the year. Put assuming 
tho view* tnkeu in the Bombay case to he 
correct, it would appear that there tho 
Court struck defendant l’p name off 
without any application in that behalf 
by the plaintiff. In the Lower Purina 
case relied upon by the lower appellate 
Ccuri, it was pointed out that in the 
indiau coses there referred to, the plain- 
tiff did not, by his own act, relinquish 
bis elaim. whereas in that case he ex- 
pressly waived hia claim against the 
principal, und (he same distinction waft 
draw u in tho caso of Williams, i\ G. v. 
King, T. (3), whero tho plaintiff's advo- 
cate told the Judgo thr.t hia principal 
debtor had absconded, ho would wnivo 
claim against tho principal and would 
obtain decrees against tbo sureties. I 
think that that distinction is sound. In 
tho present case, tbu diary shows that 
the plaintiff informed tho Courtdistinct- 
ly that he waived hia claim opninst tho 

principal debtor This entry 

in tho diary was made on 26th February 
1916, tho *uit having been Sled cn 8th 
January 1916. I am of opinion that this 
amounted to much more than mere for- 
bearance within the meanirg of S. 137, 
Contract Act. It w'ts an act or emissienj 
the legal consequence of which was to 
discharge the principal debtor within 
the meaning of S. 234, for it was a 
distinct waiver of the plaintiff’s claim 
against the principal debtor and the 
plaintiff had no further right of suit 
against the principal debter. There are do 
grounds for interferf Dee on the fa<ts and 
this application must bo dismissed with 
costs. 

K.N./R.K. Application dismissed. 


3. (1912) C Bur L T 6x=20 1 C IS*. 
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Maung Tjia v.Ma P YU (Saunders, J. C.) 


A. I. R. 1918 Upper Burma 3 

Saunders, J. C. 

Maung Tha and another— Appellants- 
v. 

3/a Pyu and ethers — Respondents. 
Second Appeal No. 16* of 1917, De- 
cided on 30th January 1918. 

(m) Limitation Act (1908.1. Art*. 165 and 
181 Application by )udgm>*nt de btor to re- 
cover property delivered to decree holder in 
excels oi deciee is governed by Ait. 181 and 
not by Art. 165. 

An apj ltcai ion bv judgment-debtor to rerevrr 
po»6e«»ion of immcvsble prcpeitv of wbicb be 
***■ b,cu dt»pc»tcs*ed by the dtcce-btl4.r in 
exccfS of Ibe deciee falls tiuder Art. 1M ai.d act 
unoor Art. 105. L m. Act fp c 'j 

lb) Interpretation of Statutes— Lai' guate— 
Langusge of statute not coveting CB ie in 
express terms— Position of par ties and con- 
text In wbicli language is used should Le 
consider! d. 

lu a technical trader where U.e lingua, v of 
me butulo icli.d U|cn dce« net in <xi rest tenr* 
cov^r tbo it .* of the bit Lot iincori.ince 

to rialixs tbo positicu cf the (aiticta. d tfco 
couuxi in nbicb the laDftrage (> uied. Wbcic 
iuc lutcrj>rolntii,n louxbl tc b- rut ueou tbs «cids 
U arrived at by implication sod bv reference, tl.o 
t-ouit ought not to adopt a coc> true tun wLkh 
u u f -\ Cll “* ', U * oi- .anon u. Us. 

1 U oitvcn to do »o by the IrmUUklc fern of 
Unkuago. (PSC2J 

Ij. A . Mittn —for Appellants. 

L. N. Ve'shad-lox Respondents. 
Judgment.— Tho respondent*. having 
obtained a decree for redt mpticn of a 
usufructuary mortgage, paid tho n.oi.ev 
into Court and tho mortgaged Ur.el was 
mado oyer to thrm om6th January 191G 

n < n. ba v 1,1 ° l the Sub * Divisional Court. 
On 0th May 1016 the judgment-doUors 
bled «n application in the Sub. Divisional 

bv U t'hI y?r that M '° llDd '"*J« over 
bs the bail.fl wm my mucl. in excess ol 

the land aHoetKl by tha decree. The 

i 1,10 “PP'ioation on the 

h j ‘Vk • bch >• '.im.Act, 
applied and that, mere than 10 days 

havmB elapsed since the judgment-debtors 

r.t h r, ,i,a w™** 

? he ,ower »PP«Hata Court 
oonmned this decisionand the judgment- 

amieal 3 “Th.""'’* ‘° t ‘ ,i \ Coo ' t in «-ood 

in 1 1 J® 19 °° doubt that the «ses 

woro auti° n •* V \ h ° lower Court 

In o?K h °r? y f ° r thC V ' 0W Uken b V it. 

Yr D,n Stnoh v - Lach ™* 

S wn ffl ‘r Ay,jar v - *"«*«« 

aunlin; k / , L Z)0 ” (2) ifc wap bold tha t an 
had bee n 0 d ^ & ^ d 8 n ^^-^htor. who 
— n dispossessed of immovable pro 

J- 25 Al1 ^ — 

A (189S) 21 Mad 496. 
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pertv and disputed the right of the de- 
cree. holder lo he |>ot into possession, was 
included in the terms of Art. ltift as well 
a? an application by a third person dis- 
possessed. This view appears to have 
been generally entertain *d until February 
1916. when it was expro-ly diss.-ntod 
1,010 in tho cafe of Abdul So run v. 
hlamvvnissa J:,l , {:•.). it Hppeara to mo 
tnat the rcasouing cn which i liia lutcor 
decision is based is sound. The Judvcs* 

said that in •; I eel; ui» I maf.r o! i li* 1 

kird where the language iclio I upon doe*’ 
not in express tern s cover the eve. it j. 
cf the highest importunes tj r Mij^ t!;. 
posit it n of the parties -»oi the coutuxt! 
in w hich the language used. 

V.l.cro the imerpreUli u vcughttuU 
put apoo the words is uriised at h\ 
implieti ion eod bj reference, the Couri 
ought ne t 10 adopt a construe! iou which! 
ha., n rcitrici *Dg .*-.1 penalisirg operation! 
uoleis it is riven to do so by the irre,i 3 -! 
tible force of language It was pointed; 
cu-. that. iu tho esse of a puttn who was 
not a party to the suit the decree iu 
which was being executed, an alternative 
remedy was open, since such person could 

in' y eith fI, U f ,l * r °- Jir. JOOnnd 
It 1. r,r ecu Id bring a suit within V2 v*mrs. 

Iu: adopted tho former aliernutivo 
■>«p «as a pnvilcro ancornpnnitd l»v res- 
trictions. o. g.. ih 0 application must bo 
d m * d * ;!0 ?■>••• Tho jW g „.*nt. 

h l „ h .°"' vcr ' 18 «Pf«»ly l-ecluded 
from miking an application under tho 
provisions of Kr. )C0 and 10J O o.. 
nor can ho file a separate suit sinceV 
the provisions of 6.47. Civil p. 0 all 
matters in question between him and thj 
decree-holder must be decided in exo. 

In 'T o? L n DOt b }’ a 80 » nrRt ° *uil. Tbo 
enect of tho earlier decision* would b, 

that where a decree-holder succeeded in 
getting poseosa.cn of a substantial are , 
cf immovable property under colour of 
tbo decree tho judgment-debtor would 
bo deprived for ever of all titlo to such 
property ,f he did net make a summary 

lho l\ A W l x' n 30 day8< 1 afirey " itb 

tho learned Judges who decided this case 

IT* a ,. resu ^ certainly nover 
enacted in direct terms and that it is 
sale to assume that the Ifgislalurel 
never mtended it. 1 am of opinion that 
t , applicaticn was governed bv Art. 181 
and cot by Art. 165. Sch. 1. Lim. Act 
and m this view tho decrees of the Courts 
3. (»M) 9i aii :irj=.i 4 lO«T ~ 
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below must be set aside and the appli- 
cation must be remanded to the first 
Court for decision upon the merits. The 
respondents will pay the applicants' 
costs in this Court. Costs in the lower 
Courts will follow the result. 

K.N., R.k Decree set aside. 

A. I. R. 1918 Upper Burma 4 (1) 

Saunders, J. C. 

No<i TIpay and another — Applicants, 

v. 

Xya AungBaw and ot/iers— Opponents. 

Criminal Revn. No. 758 of 1917, De- 
cided on 1 3th Octoher 1917. 

Criminal P C (1898). Ss. 145 and 435 (3) 
— To deprive High Court of power of inter- 
ference in revision proceedings must be pro- 
ceedings under Ch 12, in fact. 

Orders passed under Ch. 12. Criminal P. C.. 
aro not subject to revision, bcmgexpreisly exclud- 
ed (rein the operation of S 435 cf the Code br 
Cl. (H) of that section. But in order to mako 
the provisions of S. 4:»5, Cl. (3) applicable, that is 
to my, to deprive tbo High Court of the power 
of interference in revision, the proceeding* must 
•>e proceeding* ueder Ch. 12 of that Code in fact, 
and i.oi only in name. IP 4 Cl) 

liazak— for Applicants. 

Millet — for Opponents. 

Judgment. — This is an application to 
doal in revision with an order of tho 
Headquarter Magistrate. Yamethin, passed 
or purporting to he passed, under th< 
provisions of Ch. 12, Criminal P. O. 
The application is resisted on the ground 
that orders passed under Ch. 12, are not 
subject to revision heingoxpies9lyexclud. 
od from theoperation of S. 4 35 of theCode 
by Cl. 3 of that soctioD. There is nodoubt 
that this is the case and any conflict of 
opinion which may exist in India appears 
rather to he duo to questions affecting the 
construction of the charters ol Chartered 
High Courts than tho moaning of S. 435. 
Criminal P. C. But there can be no 
doubt that in order to make the provisions 
ofS. 435, Cl. (3). applicable, that i9 to say, 
to deprive the High Court of the power 
of interference in revision, the proceed- 
ings must be proceedings undor Ch. 12 
of that Code in fact, and Dot only 
in name. For instance in Maliaraj 
Tewari v. liar Charon Rai (l) it 
was pointed out that the mere adding 
a9 a postscript to proceedings which 
were throughout taken under Ch. 8, 
Criminal P. C. that a final order his 
been passed under S. 145, will cot make 
that order a proceeding under Ch. 12 of the 

1. (1904) *26 All 144. 
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Code. The only point for decision he»e 
is whether the proceeding wa9 under 
Ch. 12, Criminal P. C. It is alleged that 
there is no finding that there was likely 
to be a breach of the peace. It is true 
that there was no such finding in the final 
order, but in an order in the diary under 
I9th June 1917, the Magistrate recorded 
an order that from the papors filed it 
appeared that a dispute likely to cause a 
breach of the peace, existed. The proce- 
dure followed appears to have been in 
accordance with that laid down in 8. 145, 
Criminal P. C. 

The final order is attacked on the 
ground that rh* M~j;3trato went into 
questions of i.„»e iuid decidod accordingly. 
But it is clear that the Magistrate did 
endeavour to ascertain and decide which 
of tho parties was in possession and al. 
though he would seem to have deoided 
orronecusly in coming to a conclusion by 
questions of title, thero is in faot a dis- 
tinct finding that Aung Baw and Min Din 
wore in possession of the land at tho time 
of tho cider. I have no hesitation in 
holding that tho proceedings were under 
Ch. 12, Criminal P. C.. and this Court 
is not entitled to interfere in revision. 
Tho application must, thoroforo, bo dis- 
missed. 

K.N./R.K. Application dismissed. 
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Heald, J. C. 

C. V. C. T. N. Nachiappa Chetty — Pe- 
titioner. 

v. 

Maung Pe — Opposite Party. 

Civil Misc. No. 62 of 1917, Decidod on 
25th March J918. 

Limitation Act (1908). S. 15— Partial .lay 
of execution a mo unt. to clay of execution 
within meaning of S. 15. 

A partial stay of execution e. g., a *tay of exe- 
cution in respect of a particular property against 
which execution is sought, amount* to a star of 
execution within the meaning of S. 15, *o that 
in computing the period of limitation prescribed 
for an application for execution of a decree, tho 
time during which the execution of tbo decrco 
ha* been partially stayed should be excluded. 

[ P 5 C 2) 

Pillay and Pershad — for Petitioner. 

Dull — for Opposite Party. 

Judgment.— On 13th May 1909 peti- 
tioner applied for execution of a decree 
which he held against respondent. Exe- 
cution of that decree, iu respect of one of 
the lan Is against which execution was 
claimed, was stayed by order of the Court 
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from 24fch Jane 1909 to 31st August J910. 
On 14th May 1913 petitioner applied for 
execution by t he arrest of respondent. Res- 
pondent was served with notice but fail- 
ed to appear and petitioner took no fur- 
ther action at that time. On 9th March 
1915 petitioner applied for transfer of the 
decree to another Court for execution, and 
the decree was transferred but 'execution 
was not effeoted. On 5th January 1916 
petitioner again appliod for transfer of 
the decree and respondent set up the de- 
fence that execution was time barred be- 
cause more than throe years had elapsed 
between the applications of 13th May 
1900 and 14th May 1913. The District 
Court missed the point of tbis defence, 
and found that the application of 5th .fa. 
nuary 1916 was within time heetuso toe 
application of 14th May 1913 was a sic;.- 
m.aid of execution. Respondent apical • i 
to this Court, which held that the appli- 
cation of 14th May 1913 was time barred 
nocau-o it was made more than threo 
if . t0r the a l > l ,lioati,,n of 13th May 
190J. I am now asked to review that de- 
cision on the ground that tho period bet- 
'Vo™ 2.|‘h Juno 1909 and :ilst AuguM 
during which oxocution wnsstaaed 
by ordor of tho Court, ought, under S. 15. 
liim. Act, to have boon excluded in com- 
putmg the poriod of three v ears from 13th 
May 1 JOJ allowed by Art. 182 for tho ap. 
plication of Mth May 1913. I have hexrd 
counsel on both sides and I am of opinion 
that this contention is correct. Respon. 
‘lont s loarned advocate suggests that a 
partial stay of oxocution, such as occur- 
red in this csss, cannot he regarded as a 

stay of execution” within tho meaning 

of . th ° Aot - bjt »>• has citod no 
au.hority to this offset. 

In Urn case of Kunoiah Gou«d,n k Co. 

L„".:" a T‘. I L° W 01 ,loci ' l »' 1 before the 
amendment of S. 15. Lin,. Act. tho learn, 
ed Judge, or tho Madras High Court raid- 

II u only reenable and proper that in 

for an ippiicati l> ' rl ° d ° f ,imlUlion P T **crlb«tl 
•«r «n application /or execoiton of a deerw. th. 

mno during which the . . . execution of thi do 

w , a P° rl, on of it has been staved 
should be excluded." 1 d * ' * 

and that view seems to have been adopt. 

edhy helegijUtare in the amendment 

ri; i xr 0f , the Act ' The case of Lai 

bwncit^ a V ‘ Uhlkar Sahu (2) h * 9 
t>n thaf a3 a ° authorit >' f°r the proposi. 

1. ( 1901) 20~MaT78d; 
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a stay of execution ng»iu«t one judgment* 
debtor Rave the decree-holder the benefit of S. 15 
as against the other judgment-debtors alvo," 

hut an examination of t he judgment shows 
that it is not so. and I ha\o keen unable 
to find any case in which the question 
whether or not a partial stay of execu- 
tion is sufficient fo give riso to theopera- 
tion of S. 15. ’.in,. Act. Ins been decided. 
S. 15 says that 

• in computing he p-rioJ rf limit ale n prorerib- 
od for any application lor the nxeeulion of a 
decree (he eiccutiou o. which ha. b-en slaved by 
injunction or order . . . the lime cf the 
nuance of the injuncticn or cider 11 bn 
excluded." 

and the question which I have to dccido 
is whether in this particular cate execu- 
tion was ."stayed" within the meaning 
of that section. Tho section itself does 
not say that execution must liavo been 
•'holly stayed, and f do not think that 1 
should he justified in reading into tho 
section more than it actually says. 

There can be no doubt that in the pre- 
sent caso execution waft stayed, although 
it was stayed only in respect of ono par- 
ticular plot of hir.d and not in rospeot of 
any other form of execution which might 
6° open to the decree- hoidor, and as I 
can fmd no authority or roason for hold, 
ing that t .e sectiou ought to heconstruod 
so as to e: cludo suoh a caso from tho he- 
uoht of us provisions, I holJ that in the! 
present ease tho poriod of such stay 1 

Vu? P0 . ri ’' 1 '' ,twecn 2| H> luaci 

1909 and .list August 1910, ougl.t to Imvel 

been excluded in computing tho period ol| 
limitation allowed by Art. 182 for the 
application of 14th May 1913. If that! 
period he excluded, that application was 
hied well within threo yoars after the' 
application of 13th May 1909 and was ; 
within time, and if tho application of 
Hlh May 1913 was in time so also were 
these of 9th March 1915 and 5th Janu. 
a r*' l . J1 II Allows that the decision 
of this Court in Civil Appeal No. 7 of 1917 
was wrong. That decision is. therefore, 
sot aside and the respondent’s appeal is 
dismissed with costs. Respondent will 
pay petitioner’s costs in respect of tho 
prosent proceedings, advocate s fee to be 
ono gold mohur. 

K.N./r.k. Petition allowed. 
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Heald, J. C. 

Maung Pwe and others — Appellants. 

v. 

r l Jn 0» V a another — Respondents. 

. becond Appeal No. 370 of 1916, De- 
culel on 22nd April 1918. 

Buddhist Low (Burmese) -Succession - 

* ongy i cannot inherit from lay relatives, 
after ordination. 

A pooRji orrahan divest himself of all worldly 
possession at tbo lime of bis ordination and 
t hi realtor is iocs pa Me of inheriting property 
from his lay relatives. [P 6 0 li 

Pershad for C. G. S. Pillav— for Ap. 
pellants. 

'i Art Gyew— for Respondents. 

Judgment. Tito plaintiffa, U Inguya 
and U Nyannawuo, are Burmese Buddhist 
priests. They sue their cousin Mauog 
1 we for partition and possession of their 
two-thirds share of the undivided estate 
of the common grandfather Tha Byo. 
Tha Byo had throe childron one son 
Maung Gyi and two daughters Ma Cheik 
anu Ma Nge. U Inguya is a son of Ma 
Cheik, U Nyannawun of Ma Nge, and 
Muuug Pwo of Mauog Gyi. The plaint- 
[tls case is that the lands iu suit, which 
belonged to Tha Byo. remained undivided 
in the hands of his descendants and are 
now m the possession of Mauog Pwe, and 
that they, as representing Tna Byo's two 
daughters, are ontitled to recover two- 
thirds of the estate from Minng Pwe 
who represents the son. Plaintiff 2 
U Nyannawun also alleged that Mauog 
I wo had been paying him one-third of 
tbo produeo of tho land annually as his 
flharo of the income, and bocause Maung 
Pwe had refused to pay in tho year 1275. 
ho claimed to recover twenty baskets of 
paddy from Mauog Pwo as arrears. Mauog 
Pwo replied that Burmese Buddhist 
priests cannot inherit from their lay re- 
lations, that ho bad been in adverse pos- 
session of tho lands for over t wenty years, 
that tbo plaintiffs relinquished their rights 
in his favour some sixteen years ago and 
that even, if the plaintiffs could inherit, 
they would not be entitled to the shares 
which they claimed. 

The trial Court framed issues as to 

(1) whether the plaintiffs, being poogyis 
could inhorit from their lay relatives] 

(2) whether their claim was barred by 
limitation, (3) whether thev had re- 
linquished thoir rights infavourof Mauog 
Pwe. (4) whatehare they would be entitled 
fco, supposing that they could inherit, and 
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(5) whether plaintiff 2 wa 8 entitl- 
ed to recover arrears of his share of the 
produce. After recording evidence, the 
Court fouudou theauthority of the ruling 
of this Court in MaPute v. Maung My at 
Tna [l) that the plaintiffs being poogyis 
couij not inherit from their lay relatives 
and on this finding dismissed their suit. 
The plaintiffs appealed to the District 
Cour» which, holding on the authority of 
Alt 'Tails v.O Wneinda (2) that it was 
Fettled law that pongyii could iLherit, 
set aside the judgment and decree of the 
trial Court and directed that the suit 
should be re-admitted and decided on the 
merits. The trial Court then found that 
in view of the fact that the last of Tha 
Byo s children died some thirty years ago 
ar-d Maung Pwe had been in undisputed 
possession ever since, the plaintiffs' claim 
was barred by limitation. 

The plaintiffs again appealed, and tho 
District Court held that tho claim was 
not barred by limitation and again roman- 
ded tho case for trial oo the merits. 

The trial Court then found that Maung 
Pwe failod to prove that tho plaintiffs 
had relinquished their rights in his 
favour, and holding on the evidence that 
the plaintiffs succeeded in proving that 
they were oaoh entitled to one third 
of the estate and that plaintiff 2 was 
entitled to recover from Maung Pwo 
ono-tbirdof tho produce of tholandsfrom 
, E - onwards, gave judgment for 
plaintiffs with costs. Maung Pwo appeal- 
ed but his appeal was dismissed with oasts, 
lie now comes to this Court in second 
appeal under the provisions of S. 100, 
Civil P . C., aod ho still alleges that under 
Burmese Buddhist Law a priest cannot 
inherit from his lay relatives. The rul- 
ings of this Court on this point havo 
undoubtedly been conflicting. In Ma 
Ptrc s case (l), cited above, the learned 
Judicial Commissioner, Mr. Burgess, held 
that a Burraan on entering tho monastio 
order retainod no iutorest in the property 
which he possessed before his ordination. 

In Ma Tatk v. (7. I Viseinda (2) another 
Judicial Commissioner, Sir George Shaw, 
expressed the opio ion that there was 
nothing in Burmese Buddhist Law to pre- 
vent a monk from acquiring by inherit- 
ance property which ho proceeds todevote 
to religion* nnmnws. T n U TUawlca v. 

1. (lay.-olj UBHip. 51. 

2. 2 Chan Toon's Leading Cases 235. 
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Nga Shwe Kan (3) my learned predecessor 
Mr. McColl said: 

“I think it Is clear that a monk is debarred by 
the rules of his order from mortgaging property 
descended from hi* ancestors, and indeed from 
• oivniug 6uch property." 

All doubt ia the matter seems now to 
have been set at rest by tho decision of 
tho Chief Court of Cower 3 irms in the 
c»se of Shwe Ton v. Tun Tun ( 1). In 
that case tho question before the Full 
Bench for decision was whether the uiat- 
of-kia of a pougyi aro entitle I ou his 
death to iuherit from him lands, which 
ho received alter his ordination (a) as in. 
heritance. or (b) as a gift. In order to 
dtcido the rirst part of this question the 
learned Judges found it necessary to de. 
oide whether a pongyi can inherit Ian Is 
from his lay relatives after his ordination, 
which is tho very question which arises 
in the present c\sa. On this point the 
judgment of tho Chiof Court is as fol- 
lows: 

"Wc arc no', propared to bold that * pougyi 
can inherit from bn l*v relative*. When a 
P°»>Ry* or fab tn i* ordain ml. LU *«vrrtnc« from 
bi* family ii *o complsto that, if hv was a marri- 
ed man before, ho it remrerd aa haviog divorced 
bis wife. Ho'is certainly cut off a* c mpteuly 
from bis origiual family a« it be bad been adopt- 
ed into anothrr family. Wo consider It incoa- 
gisient with a poogyi'* |>o«4oimI »Mtu* that ho 
should inherit from hi- nataral lemllj Ith 
whom all tier of rebtioo«hip< L..vo b-jn annull- 
ed. 

Tliis ruling supports tho opinion of my 
learned prodecossor mid I have no hosita. 
•lion in follow ing it. Plaintiff l in tho 
present oaso was admittedly ordait.ol 
boforo bis mother died, so thcrocan be no 
doubt that he could not inherit from hor 
and it is as her heir that heolaimsa share 
in the land in suit. His claim must 
dearly fail. Plaintiff 2 says that his 
parents both died when he was a child. 
If this is true ho had already acquired 
tho status of hoir before he was ordained, 
uud tbo question arises whether or not. 
after his ordination, ho can still claim to 
be hoir to his parents. There can bo no 
■•oubt that Burmese Buddhist priests 
divest themselves of all worldly posses- 
sions at the time of ordination. That be- 
»ng sj. plaintiff 2 mint have divested 
himself of his rights as heir to his parents 
a , R ran J parents when ho entered tho 
paiesthood. and ho cannot now claim to 
bo heir to Tha B vo . Ills olnim to a share 

'■ A , X A u u 39=2 U B R ftstt 
I CIS. 
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of Tha Byo’s estate must, therefore, fail. 
But if ho had no right to the land, ho 
clearly had no right to any share of the 
produce, and tho contribution of twenty 
baskets of |>addy which ho alleges Maung 
Pvre paid to him as his nhnro cf tho pro- 
duce must he regarded as a charitable 
gift, which is what Maung Pivo Mays it 
was. As a matter cf fact it was not 
Mauog Pwe who gavo tho paddy, hut 
Maung Pwe’s tenants, an.', thj evi-ience 
goes to show that t.iioy gave if. not by 
direction of Maung Pwe hut as :• ro-ult of 
the iotluenco of the poogyi. Howevor 
that may be, it seems clear that plain- 
tiff 2 had no right to demand the pay- 
ment and Ins claim under this held also 
must l*e dismissed. I find, therefore, that 
the plaintiffs were not entitle I to claim 
any shire of theestato in suit or ol tho 
iucome thereof and I sot aside tho judg- 
ments and decrees ol tho lower Courts 
and dismiss the plaintiffs' suit with all 
costs 

K.N./U..K Appeal decreed, 

A. I. R. 1918 Upper Burma 7 

Saunders, J. C. 

Amanath Mistry— Applicant, 
v. 

Emperor— Opposite Party. 

Criminal Rsvn. No. GS7 of 1917, Do- 
cided on 2»th September 1917. 

Burra* Municipal Act 1189S). S*. 2 .'€) and 
14 i (d| — Lodging bout* need not be lot in 
lodging* House occupied to any extent in 
common by member* of more than one 
family i* still lodging house. 

A loJRini;- bouso uc< d oot bs let iu lodgings: 
it i« still h lodging- boo • if it is cecupltd to any 
• Mint in common by membvt* ut moio than ono 
family. Tbo person* living it, the lod^ing-bou.«o 
•rol dgerr. vbMbw they pay root or oot and 
tboo-vner cf tbo lodging-bom* receive* tburu 
wben be allows tbvui to occupy tho building. 

[P8C 1) 

J. C. Chalterjee — for Applicant. 

II. M. Latter — for the Crown. 

Judgment.— The applicant has been 
con v i c led and fined Rs. 30 under S. M2, 
(d). Burma Municipal Act for failing to 

take out a license for a lodging bouse kept 
by him. The application states that the 
learned Magistrate has errod in law in 
holding that tho petitioner was bound to 
tako out a license under the Lodging, 
house Bye-laws, although it was not 
proved that he received any lodgers in 
his house or rented any portion of his 
house to others. Apparently it is the 
contention of the learned advooate for 
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the applicant that a lodger is a person 
" no occupies rooms in a lodging-house 

upon payment of rent, and that it has 
pot been shown that any rent was paid 
in respect of the premises here referred to. 
n is also urged that the premises do not 
constitute a lodging house, and that what- 
ever the meaning of the torm “lodging, 
house might be, the bye-laws framed 
by the 4 Mandalay Municipality already 
showed that the Municipality did not 
contemplate treating a building of the 
kind hero iu question as a lodging-house 
or requiring its owner to take out a license 
for it. It appears that the applicant is 
the owner of cortain hackney carriages 
and that the premises are occupied by 
the drivers of those hackney carriages and 
the syces attending to the ponies which 
draw thorn. The Magistrate states that 

tho applicant admitted that ho kept 12 
drivers, C syces and 2 watermen in the 
promises. lie called witnesses who de- 
posed that they drove tho carriages on 
hire, that chargos for food only were de- 
ductei from their wages, and that they 
did not pay any rent for tho house. 

Lodging-house” is defined in S. 2 (G). 
Municipal Act, ns a building or part of a 
bui dmg which is let in lodgings or occu. 
|piod to any oxtont in common by members 
,of more than one family. It is clear, 
therefore, that lodging-house need not bo 
jlot in lodgings; it is still a lodging-house 
M it is occupied to any extent in common 
,by members of more than one family. 
iHy a footnote it is explained that if there 
are kitchens, privies or other conveniences 
in common, tho building will bo a lodging, 
house, and I have no doubt that this is 

the caso w bother or no rent is paid either 
as rent or otherwise. It seems probablo 
horo that the fact that the applicant pro- 
vides his employees with house room is 
taken into consideration in fixing their 
wages, and if this is so, no doubt their 
wages are less than (hoy would he if they 
had to find lodgings for themselves, and 
in that case they certainly pay rent indi- 
rectly for tho lodgings. But the defini- 
tion does not make the question whether 
a building is a lodging-houseor notdepend 
upon the letting for rent; it is sufficient 
that the building is occupied in common 
(by more than one family. I cannot see 
that tho Lodging-house By-laws con- 
template any condition of affairs incon- 
sistent with or narrower than the terms 
of S. 2 (6), of the Act. The persons living in 
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the lodging-house are lodgers whether 
they pay rent or not, and the owner of 
the lodging-house receives them when he 
aHows them to occupy the building. No 
(loub. the definition is extremely wide, 
and the servant’s quarters of a private 
house having a common latrine or kitchen 
would come within it. But this Court 
has to interpret the law as it is laid 
do'vn, and it seems to me that there is- 
tb ° meaDirj S of the words 
Of S. 2 (6;, Municipal Act. The appli. 
cation must be dismissed. 

K.K./R.k. Application dismissed. 
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Saunders, J. C. 

Xga Chit — Applicant. 

v. 

A {/a Ya and others — Opponents. 

Criminal Revo. No. 759 of 1917, Decid- 
ed on 13th November 1917. 

j SSS" 11 n J l P C 0898). S.. 145. 435 (3) 

Ck d ■ f ° 3 i~^ r ?- C * r f din8 “ under S US and 
Ch. 1 2- Jurisdiction of High Court is not 
b.rrcd unlru proceeding, are in fact pro- 
ceeding, under Ch. 12. 

An order passed under tho provisions of S. 145, 
and proceedings under Cb. 12, Criminal P. C„ 

J *5Ss*?ir el . ,0 J ev !5 ,on ln v,ow ot ,bc lorms of 

<?'• ® f ‘ h ® Code. Put that section d)0» 
not deprive the High Court of jurisdiction unless 
tho proceedings are in fact, and not merely in 
name, proceeding, under Ch. 12, of tho Code. 

(b) Criminal P. C. (1898). S 145— Pracced- 

ing. under S. 145. are not in nature of trial 
lhey .re in nature of Police proceedings 
to prevent commiuion of offence. 

Proceeding, under S. 145 do not constitute a 
trial and aro not in tbe nature of a trial. Thoy 
•ro in the nature of Police proceeding, in order 
to prevent the commission of oflences. and tho 
fact that tbore have been criminal charges 
brought by one or other of tho parties against 
each other so far from being a bar to action 
under Cb. 12. constitutes evidence which may 
pos.ibly prove the danger of disputes which It is 
desired to prevent. (P 9 C 1] 

(c) Criminal P. C. (1898). S. 145-Proceed- 
ings under S. 145— Prosecution and acquittal 
of party under S. 447, i. no bar to proceed- 
ings. 

" here it was found that one of the parties to 
* P roc reding under S. 145. Crimiuol P. C.. had 
already been prosecuted and acquitted under 
S. 417. of the Penal Code: 

Hell, that this was no bar to the proceedings. 

[P 9 C 1] 

Vasudevan — for Applicant. 

Mi tier— tor Opponents. 

Judgment. — This i9 an application to 
revise an order of the Sub- Divisional 
Magistrate. Madaya, passed, or purport- 
ing to be passed, under S. 145, Crimiual 
P. C. It is objected that an order passed 
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[Under the provisions of that section and 
proceedings under Ch. 12, Criminal P. C. 
are not subjeot to revision in view of the 
terms of S. 435, Cl. 3. ol the Code. This 
is no doubt the case, but that section does 
not deprive the High Court of jurisdic- 
tion, unless the proceedings are in fact, 
and not merely in name, proceedings 
under Ch. 12, Criminal P. C. There is 
a very general consensus of opinion of 
the High Courts in India on this point, 
see, for instance. Jhingai Singh v. Ram 
Pratap ( l) and In re Pandurang Gorind 
l u jar i (2). Hero there was an applica- 
tion by a person alleging possession of 
certain lands, that his possession was being 
interfered with by certain lertons and 
that there was l-kely to bo a breach of 
the peace. The Magistrate upon this in 
the diary recorded an order: 

rrimi. 1 ,.! 0 £ !. -h r ,d uko ac,ion uuJrt s - 1*5. 
«... L i P ; Ct *•> wstoadenu to 

put la written •t«l. t lo*nt». , • 

A written statement was put in and 
the Magistrate, then without further 
•inquiry, held that one of the respondents 
and one other person having been prose- 
cuted and acquit ted un.hr S. 4 17. I 1> 
C under S. 403, Criminal l>. C.. ho and 
he other respondents were not liable to 
he tried again in respect of the samo 
Bubjocc-mattor. and he dismissed tho ap. 
plication. The order was clearly wrong. 
1 •ocoo.lms, un.lor S. US do not Const". 

1 trial T S " ar ° in lh0 o( 

trm! fhoy are in tho nature of Police 

procoedings in order to provont the com- 

thorn h ° f ,° ,l0Dce8 - a "<‘ the fact that 
thoro have hoon criminal charges hrou-ht 

ly"V r ot, " r ?» thB <»'*«» ■gainst 

oaoh other, so far from boing a bar fo 

SS C M 2 ' COnatilutt9 ov >donce 
dis mLT y f^. #,bly ,,roVe the danger of 
isputes which it is desired to provent 

arid °m e i B °di t r h ° f ^ aJii,trate '* 9et 
to aw th! k 1! . t0< t0 procce<1 according 

1.0 law, that 19 to say, to follow - 

1C a^ ,aid<,OWn iD S ‘ 1,6 Crimina P 
an «l Paso orders. * 

2. (1901) 26 Bom 179. 
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Saunders, J. C. 

‘ Va h,n Nyun Applicant. 

p! rt -. r o n ~° PPosit0 Partv - 

mtt. N ^ 5Go,19i7 - D * Mrf » 


(•) Civil P. c (190A). o 22, R. 6— Death 
°l parly ia not sufficient cause for refusing 
to deliver judgment or allowing withdrawal 
of suit — Court can deliver judgment ol- 

o ° 23 R W j r * ° f de * ,h ol P ar, y- Civi| P - c., 

The provisions cl O. 22. R. f.. though they 
cover tLc case whole a judgment is .Ulcered in 
igr.cranceof the fact that a farlv has died lot* 
(he ccucluaiou ef :».« hearing and the 
delivery of judgment. al-o provide for the de)i- 
very of judgment «»er. the Court Is awaio of 
*uch death, and ih.y make it char thut tbo 
ucaiu f a party is r.« t MiOicicut chv>« for re- 
'using to deliver jud»nxiil or allow i 0 R the with- 
drawal o( a »uii which |»an been completed in 
ewry respect except for such delivery ol judg- 
mem. IP lo t. n 

(bl Civil P. C. (1908). O. 23. R 1-Appli- 
calion of. 

The provisions ol O. 23. R. 1. should not to 
arbitrarily applied. (1*10 Cl] 

«• -V ukerjte— for Applicant. 

' . G. S Pilta u for Opposite Party. 

Judgment. -One Ma Tin filed a suit 
in the District Court. Mngwe, titling at 

\enangyaung. against her husband. Maung 

1 o Kan. for divorce and for partition of 
property. Tho suit was defended and 
Proceeded to trial, witnesses were oxa- 
mined and arguments heard, and on 22nd 
December 1910 wag adjourned for jude. 
ment till 3rd January 1917. 0„ that 
dato it was again adjourned for the samo 
purpose till 20th January 1917. It ap. 
pears that on i 7th January 1917 the 
defendant died, and on tho 20th January 
the plaintiff applied f or leave to with- 

°» this tho Judge passed 
the fo!. owing order: 

l lalpUi! applies to lihdraw the mil C fl tho 

Kr%u!;^LX“ , o d 7]°R” ,bJ n “r i, L r 

of the property, boder O. 28. R. i (m 

*° "’•thdraw from her suiton p.^ 

InrthmJ.fS dt,pDd * ,,l ’ S CoMf * w, ‘b liberty to 

lESli* • * u,t ,n ,e,pecl 0( ,b0 r ,0 P erl y 

On the 2f»th January one Ma Kin Nyun, 
claiming to bo adopted daughter cf tbo 
deceased, applied for pronouncement of 
judgment making her legal representative 
in place of tho deceased. This applica- 
tion was refused and she now comes to 
this Court in revision under S. 115, 

I A ‘ C ‘ T,,e application is in effect 
that tho District Judge acted with mate- 
rial irregularity in allowing the with- 
drawal of the suit without sufficient 
grounds The Judges order does not 
state why permission was granted to the 
plaintiff to withdraw the suit. It is 
Clear that Cl. (2) (a), O. 23, R. 1 , did not 
apply and that he can only have given 
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permission under Cl. (2) (b). This clause 
lays down that permission may be given 
whore the Court is satisfied that there 
are other sufficient grounds for allowing 
a plaintiff to institute a fresh suit for the 
subject muter of the suit or part of a 
cUiuj. It is clear that the meaning of 
this is that a suit m\y bo withdrawn 
where there are sufficient grounds for al- 
lowing the plaintiff to withdraw from a 
suit in order to institute a fresh suit for 
the subject matter thereof, or to abandon 
part of a claim continuing the suit as 
far as the balance of the claim is con- 
cernel. It is obvious here that the 
defendant having died, there could he no 
quostion of the plaintiff bringing a fresh 
suit for a divorce, nor did sho desire to 
abandon a part of her claim continuing 
the suit for the halanco It would seem, 
therefore, that O. 23. R. I. under which 
the Julgo purporiol to act, had no appli- 
cation. Possibly the Judge was under 
the impression tint the suit abated upon 
the death of tho defondant, hut if this 
was so, ho would seem to have boon in 
orroi- in viow of the terms of O. 22. R. 6. 
aud if tho suit abatod. this was oloarly 
[not a reason for allowing its withdrawal. 
(The provisions of O. 23, R. 1, are not to 
bo arbitrarily applied. 

They have beon framed to allow a 
plaintiff to obtain an adjudication where, 
owing to somo formal defect, or for othor 
sufthiooi grounds, which must he bona 
fide grounds, urged in good time and Dot to 
the prejudice of the defendant, the plain 
tiff would but for this rule fail in his 
suit and he unable to obtain tho assis- 
tance of tho Court* in enforcing a just 
claim. Tho provisions of O. 22. R. 6. 
though no doaht they cover tho c»se 
whore a judgment is delivered in igno- 
rance of tho fact that a party has died 
oetwoen tho conclusion of tho hearing 
and tho delivery of tho decision, also 
undoubtedly providod for tho delivory of 
judgment whore tho Court i9 aware of 
*uch death, and they seem to mo to make 
it clear that tho death of a party is not 
sufficient cause for refusing to deliver 
judg nont or allowing the withdrawal of 
a suit which has been completed in every 
respect except for such delivery of judg- 
jmenfc. It was pointed out in Rama- 
charya v. Anantazharya (l) that the 
practice iu English Courts of equity was 
in such to disregard tho font of th e 

1. (1697) 2i Bom 
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death of a party occurring while the 
Court was considering, and to deliver 
judgment and draw up the decree as 
though he was still living and the judg- 
ment of the Lord Chancellor of Ireland 
is quoted with approval in which it is 
stated that 

‘ nothing is better settled than that wboro a 
ciufe is beard and merely stands over for con* 
sid.ration. the Court u ill pronounce judgmont 
though the pU'Oiifl or defeudaot died” 
and in Suretidra Kesliub Roy v. Doorga- 
soondcry Dossec (2), quoted in the same 
ciso. the Privy Council, notwithstanding 
the death cf one of the parties ponding 
consideration, delivered judgment and 
remitted thecaso to the Indian Courts for 
disposal without requiring the record to 
be amended. It is argued for the respon- 
dent that O. 22. R. 6, merely lays down 
that judgment may, in such case, i.e., 
after the death of one of tho parties, bo 
pronounced. The rule is not mandatory 
and this Court should not interfere if 
the Court fails to pronounce judgment, 
a9 a discretion is vested in it to dolivor 
or not to deliver judgment. But this dis- 
cretion must bo exorcised judicially, and 
I think it is cloir that the Judge did not 
have the provisions of O. 22, R. 6, in his 
mind at all, nor did ho purport to act 
under that rule. Tho case of Mahipat 
Shaw la v. Nalhu Vtlhoba (3) may be 
reforrod to. It appears tc bo on tho 
face of it desirable that judgmont should 
bo delivored in the present suit, whioh 
will then decide various matters in dis- 
pute between tho parties by which the 
legal representatives of the dofondant 
will be boued. whoroas, otherwise, it 
will he necessary for odo or the othor of 
the parties to bring a frosh suit and to go 
largely into the same matters though 
upon a different cau«e of action. In al- 
lowing the plaintiff to withdraw hor 
suit, the Court acted in tho exorcise of 
its jurisdiction with material irregula- 
rity within the meaning of S. 115 (c), 
Civil P. C., and there will be an order 
setting aside the order of the District 
Court allowing the suit to bo withdrawn 
and directing tbo Court to proceed to 
deliver judgment. The respondent will 
pay the costs of this application. 

K.N./R.K . Order srt aside, 

2. (I*y2» 19 C,I 513=19 I A 109 (1* UJ. 

3. (1909) S3 Bom 722=4 I C 25?. 
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Bigg, J. C. 

Nga rintyin — Accused — Applicant, 
v. 

Empe, or — Opposite Party. 

Criminal Ujvd. No. 391 of 1917. Du* 
oid jJ oq 10 :h July 1917. 

<■) Criminal P. C. (1893). S* 213 no 215 

— Charge framed by committing Ma* atralr 
— Magistrate finding a'ter hearing evidence 
that there are no mlficient grounds for put- 
ting accused to trial can cancel it. 

A Committing M igi*trat« ha* . di 8 ciot:.- .. ev..*i 
after be has framed a cbirge. of can, Hi: • it, if 
after hearing tho evidrnco f« r tU <!,•». . . e 
consider- tint thoro aro n> long-. ,Uu.-iool 
giooiMt tipatthi located oi hit t.dil : 
ODliKljr dilboliecM the evld 
tion, hovewr uucnercu« the wit nets** it. tv l, . 
ho ought tn di'c’iarg* the r.ccu*».|. Ifhc iV in 
doubt as to their credlbilit\ but the e- ulenco, if 
belle v>*d, would bo .ufflciaol r r . . )ov ... 1.4 
eb.uld not Uko ca biraiclf the fuo.tioo* e! a 
superior Court, but commit thr ca n t„ s,.,p , 4 . 

r . . , n _ (P 1 1 C S; I* I1C lj 
tb) Criminal P. C. (1898,. S. il3-Dircct 
evidence justifying conviction — It is not 
n *,‘!f i ‘r ,ily •“Hie lent reason for commitment. 

J DC Uct th it there in direct *vM-no againn 
an accuted person which if beiievo l «ci l«i m -ifv 

a conviction is not nc.. ,r.'. t «ufu<?kut re**on 

tor COrnmUtioc a c t<« S*,.,i,n-.. 1 1> 1 1 (j 2 i 

(O Criminal P. C. (13,8,. S. 215-Point o, 

1 ft w . 

l » ; *^Dce of e* lucnoo to wr.rrint a 
commitment i* a point of law. jj» j* o 1 ) 

Maung Tha Of, we— lor Applicant. 
Judgment.— This is an application 
under S. 211, Criminal P C.. to quaah 
tho order of commitment to Sevens of 
Ng* llmyn,. Tho grounds for making tho 
application are briefly: (l) that tho ovi. 
oonco is quite insufficient to justify tho 
order of cjrnmPment, (2) that the Magig. 

. , has fnilod to consider whether tho 
ovidonco is reliable or not. and has not 
exorcised a discretion vested j D him by 

mitt»r D h i 3 tW iD hi9 rea,0n, ‘ ,or com * 

mittal ho has not shown that he has con. 

sidored the evidence S. 210. Criminal 

d ‘'i eCl8 . * to frame a 

nir'f I 1 !; afler takiDR evi 'Wo. ho is 

for'em If lh r 6 af ° SU,r,cient rounds 
lor com, n.ttmg « he accused for trial, while 

[2) R'Tf* h,rn Power to cancel 

forthadnf 6 ' be *. Tin ? ‘^o evidence 

«or the dofence. he is satisfied that thoro 

ment I 8 f U £°r t ? rOUnd8 f ° r tbe commit * 
Sd ,1 T?*? *° co,D »»*t. ho is also 

doing Fn eC , m, ‘ brieflV hU reason9 f “ r 90 

.nenfhJ b h « T ,0n9 the Magirtwte 
iec u a r the ev,denc « fortho pro- 

tW ! “1 A6fencn a °d then savs* 

- there .. a, reel evidence .gainst Nga Hmyin, 


I consider that he should pinna l.ia trial bffjra 
the Court of Scf«k»u>'." 

Tho fact that tlicro is direct evidence] 
again*! au accused person, w hich. if ho . 
lieve-l, would justify h conviction, is not 
necessarily a sufficient. reason for com-! 
milting a case !o .Si-ssi ,r,s. »’ • ti,e r 
of the petition < f h tchmtt • ( |), 

M ihiuool, J., said: 

"Tho » bject of tl*«* law in provIlP,-; tbi.t tho 
inquiry *h .11 be b. Id b> a M. i-ir..io I -I tl„. 

1 bis |rf I i„ .... / 

ion. sectna to be to prevent the nimiiMent 
of e»»cs in which there i» no res-oiiai I : at, m.d 

tovlctiao. rtio provision cf the ! 
eulated, on ibcrne hind, to the rulii rU 
wow prclonr.'i anxiety .1 nod • trial ;..r 
otienoe* nc-t brought borne to them; un i , m tho 
other bind, to s-ve the time f t. «• Cjurt of 
fr. m b -...a .v«n.-d ovor cim in which 
ttcebirgep obvi.cly not »ui>pjrt.<| by mu h 
eyid^ucr «oui I justify a cc-uviitinn. . .1 im 
of or,,.. ti t -L • power i: . r, : I I |« • ,, . . 

extends to the «« i^h»o w * „t tviJonec ..n i Hit- cx 
predion ** ui„c tir. >io* ii W must tj un..»r-; ,td 
to « wido «cnio." 

In In re Use petition of Knlym Singh 
it was 3aid tint Iho |»*opo.vit ici that 
. lagiatrrtop. who had Lnforo thorn ovi. 
oonco that discloses a cv-o for 1 1 i • i in 
somo Court to which they might commit 
it ought to commit, is dingsrouily h.r';o. 
Thoro cisi‘3 woro followed in fn re Eai 
Pnrvati (3). w hero Iho IT I, Court held 
:..-t where a Coum iltiug Magistral o tiujs 
Hut Shcro is r.o id«D06 or that tho ovi. 
dercc tendered for tho prosecution is un. 
worthy of crodit it is hi.; duty io d|«. 
charge tho accused. In SI, eol.it r Iiam v 
Emperor (l) ouo of the learned Jui^oa 
Uni down tbe lost to ho applied us 'to 
whether a commitment ought to ho made 
or not as this— assuming that tho wholo 
oi the ovidenco telling against the accused 
is truo, is there a caso whiah a Julgo at 
a trial could loavo to tho jury. If ihtro 
is any cvidonco that calls for an answer, 
how over groat- tho preponderance in 
favour of tho prisoner may he, the com- 
mitment is proper. With due respect to 
the opinion of tho learned Judge. I ven. 
lure to think that the proposition laid 
down is too wide, and is inconsistent with 
tno provisions of Cl. (2). S. 213. Thc| 
Magistrate has a discretion ovon after hel 
has framed a charge of cancelling it, if! 
after hearing the evidrmce for the defence! 
he considers that there aro no longer! 
s ufhPient gron nda to put. the accused on' 

1. (IBS') 5 ail UJT " * 

2. (1899) 21 All 265. 

3. (19 1) 35 Horn 163=3 I C 681. 

4. (1905) 9CWK 829. 
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his trial. If he entirely disbelieves the 
evidence for the prosecution, however 
numerous the witnesses may be he ought 
to discharge the accused. If he is in 
doubt as to their credibility but the evi- 
dence if believed would be sufficient for a 
convection, he should not take on himself 
the functions of a superior Court, but 
commit the case. 

It is however, a waste of time and un- 
fair to the accused to commit him to 
Sessions, where thero is no reasonable 
probability that ho will be convicted. 
The noxt point for consideration is whe- 
ther this Court has power to quash a 
commilment once made, on the ground 
that the evidence is insufficient to justify 
such a commitment. In Emperor v. Nga 
Taung Thu (o) it. was hold that although 
both the police and the Committing 
Magistrate thought that the ovidence for 
the prosecution was not credible, the 
commitment could not be quashed as no 
point of law was iuvolvod. A different 
view has beon taken by the Calcutta High 
Court. In J ogesh wa r Gliose v. King. 
Emperor (0) it was held that the absence 
of ovidence to warrant the commitment 
is a point of law and may furnish a good 
ground for setting asido an order of com- 
mitment. The learned Judges said: 

"lonuiliciency of evidence baa never bceu treated 
n4 a if round for qua«bing a commitment, but ibis 
Court, following tbo principle laid down by tbo 
Courts in England, has held that tbo abienco of 
cvidonco to warrant the commitment la a point 
of law and may fnrnieh a good ground for quash- 
ing the commitment. The Court has to consider 
wbetbor there is such ovidence as would justify 
tbo case Roing beforo a jury." 

In Sheolux Ham's case (4), cited above 
the Judgos also cousiderod the same ques- 
tion. In the determination of fact there 
may ho error of law. It was pointed out 
by their Lordships of the Privy Council 
that when there is no evidence to go to a 
jury, that does not raise a question of 
fact such as arises on the issue itself, but 
a question of law for the consideration of 
the Judge: Anangamanjari Chowdhrani 
v. Tripura Sun (lari Chowdhrani (7). In 
the present case, there are six eye-wit- 
nesses who profess to have seen the ac- 
cused dash a stone against the deceased 
man’s head. There may be good reason 
for disbelieving all of them, but the 
Magistrate has not stated that ha did n ot 
' 5. A I R 1914 L B 9=7 Bur L T -2G=23 I C 
47S. 

6. (1901)5C WN 411. 

7. (18S7) 14 Cal 740=14 I A 101 (? C). 


believe them, and I cannot interfere with 
the order cf commitment. I think, how- 
ever. there are sufficient reasons for al- 
lowing bail, and I direct that NgaHmyin 
be released on his furnishing two sure- 
ties in Rs. 150 each for his appearance 
before the Court of Session. 

K.N./R.K. Bail allowed. 
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Saunders, J. C. 

Maung Myo — Plaintiff — Appellant, 
v. 

Maung Kywet E — Defendant — Re- 
spondent. 

Second Appeal No. 390 of 1917, De- 
cided on 6th May 191S. 

Tort — Defamation — Per*on charging 
another with offence and without delay 
making complaint to police or Court — Ho it 
protected from action for defamation in re- 
spect of allegations in charge Dismissal of 
complaint — Remedy of accused— is to obtain 
sanction under Criminal P. C. S. 195 or suit 
for tort, malicious prosecution. 

Where ona mao charges another with an 
ofltnee and without unreasonable delay makes 
that charge the subject °f a complaint to tho 
polico or to the Ccurt, he Is protected from an 
action for defamation of character in respect of 
allegations contained in the charge. If tbo com- 
plaint Is diamtMcd tho accused has two remedies 
one by obtaining sanction for the presccution of 
tho complainant for bringing a falso charge, and 
the other. If he has suffered loss or Injury, by a 
suit for damages for false and malicious prorccu- 
tlcn. (P 14 C 1) 

G. S. Pillay— fer Appellant. 

Tiia Gywe — for Respondent. 

Judgment. — Plaintiff sued for Rs. 100 
damages for defamation of charaoter, on 
the ground that tho defendant had falsely 
charged him with sotting fire to his, de- 
fendant's, house. The defence was that 
the charge was true. The first Court gave 
plaintiff a decree for Rs. 60. On appeal 
the lower appellate Court stated that the 
9uit was for damages for malicious pro- 
secution accoraingto tho plaintiff-respon- 
dent’s advocate, and on tho authority of 
certain Indian cases dismissed the plain- 
tiff's suit. The plaintiff now comes to 
this Court in second appeal under S. 13, 
Upper Burma Civil Courts Regulation. 
The plaintiff-appellant urges that his 
suit was not or was not merely for damages 
for false and malicious prosecution, and 
no9tatemont of his advocate in the lower 
appellate Court could alter tho nature 
of the suit which was to be ascertained 
from the record. This is undoubtedly tbo 
case. The plaint as filed alleged in para. 2 
that the defendant had come to the plain- 
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tiff’s house, while the plaintiff was asleep 
with the headman and village elders, and 
had oharged the plaintiff with having set 
fire to his house. The plaint went on to 
state that the defendant was on had 
terms with the plaintiff, that the charge 
was false, that the plaintiff had been de- 
famed thereby and had suffered loss and 
injury. The case was at first dealt with 
ex parte, but the defendant appeared 
later and was allowed to defend the suit. 
The Judge of the lower appellate Court 
says in his judgment that 
"tbo plaintiff was tco premature. He had not 
even waited to neo what the remit of the in- 
formation Riven to tho police would be." 

But there is nothing on the record to 
show whon the information was laid with 
the police; and though tho defendant ap. 
peared and was examined before issues on 
21st July 1916, tho suit having been 'iloi 
on 1st July 1916, and then stated that ho 
had lodged a complaint with the police, 
>n bin cross-examination when examined 
as a witnoss, he admitted that this suit 
had been filed before he had made his 
complaint to the police. It would socm. 
therefore, that the suit could not havo 
been a suit for damages for a falso and 
malicious proseoution sinco. at tho time 
it was filod. no step had boon taken to- 
wards prosecuting the plaintiff; the cause 
of action cannot therefore havo been a 
prosecution which had not even reached 
ho stage of a report to the police at tho 
»«ne the plaint was filed. Tho judgments 
relied upon by the lower appollato Court 
apitoar to lay down that unless and until 
cognizance is taken of a complaint by a 
Couit and some action is taken to require 
tho plaintiff to appear and answer a 
charge, it cannot he said that thoro is any 
pro, ocution and there can. therefore, be 
no right of aotion for damages on the 
ground that there is a prosecution which 
s false and malicious. This view appears 
to have been dissonted from in the 
Bombay case of Ahmcdbhai v. Fr„n,,i 
Eriulji ( 1 J and in the case of Iiithun 

the \> F u~: n n Sin9k (2) & BcDch of 

tho CMctU |*h Court in 1914 oxamin- 

nLJr r a "' tbo sub iect and ex. 
" ^ ''!!’ ented 'mm the view ta k en ia 

bv the f U “ Dd ca!cs -l-on 

to th e ( r ah PP9 * leConrt ' 1 am b °“°'l 
to say that there appears to mo to ho 

much force in the arguments by which 

• 1. (1904) 28 Bom 22G.‘ 

2. A I R i 915 Cal 79=27 I C 449. 


the learned Judges in this later case ar- 
rived at their conclusions. It is not neces- 
sary to refer to them in detail because, 
as has been pointed out above, this suit 
was net a suit for damages for malicious 
and false prosecution. But I have refer- 
red to these ci*es because thoro appears 
to he another question arising in this 
suit which is refer re j to in two at Icist 
of the ca-es cited which appea. - to ho of 
importance, and that is w|,e u*r n* action 
for defamation woul 1 lie against a defen- 
dant in respect of a charge .•hiciihus 
formal tho subject of a complaint t > Hie 
police or to Court. In tho oho of IH&hun 
Perga <k v. FuJm in Singh (J) cited above 
the plaintiff alto claimed damages for de. 
famatioD, but tbo Judges refused ro con. 
aider this claim on tho grouu I tint it 
was not put iu issue and for other rta- 
sons. 

In the cam of Co/.tp J,>u v . lihoia 

A aut (3) however it woe hold that even 
if the complaint to the Magistrate was 
dofamatory, still tho complainant was 
ontitlo 1 to protection from suit and this 
protection was tho absolute privilege 
au*rdol in tho public intorest to tlioso 
who make statements to tho Courts in 
tho cour.-e of and in relation to judicial 
proceedings. This view o' the Uw appears 
to ho correct. Defamation of character is 
not a ground for claiming damages for 

false and malicious proiccuticn which 
may •■o gran tod uj on proof of actual )< hs 
or damage. The law provides sufficient 
protection for an secur'd |cikl in iho 
prosecution of a complainant who has de 
liHcratoly brought a falso charge. But if 
this is the cue, it appiais to no to he 
more than doubtful whither a plaintiff 
is entitled to suo for damages for defarna- 
tionon the ground that tho allegations 
w-hich formed tho subject of the ccm- 
plaint to tho polico or Magistrate had been 
previously made outside the Court, and 
whether if he were so entitled the effect 
would not bo to deprive the complainant 
of his privilege and would not ho opposed 
to public policy. A person who had rea- 
son to believe that an offence had been 
committed, would bo very soriously and 
unfairly handicapped if he weie bound to 
keep his reasons to himself and to go to 
Court without making any enquiry into 
the truth of his suspicions, under penalty 
of having to meet an action for damages 
if he did not follow this course. I am of 
3. (1911) 38 Cal 880=11 1 C 311. 
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.opinion therefore that the defeodant-re. 
(spoudent having taken his complaint to 
the police and to Court, so far as the re- 
cord shows, without unreasonable delay 
! w as protected from an action for de- 
famation of character in respect of al- 
leys*.! io is contained in his subsequent 
conipl- iet. This being so. the plaintitT- 
ijipcll. it’s suit was bound to fail. lie 
irnd. w hen the complaint was lilsd and was 
diHr.is ed. two remedies, cno by obtain- 
ing 8 function for the prosecution of the 
defendant for bringing a false charge, and 
the other, if he suflered loss or injury, 
upon the authority of the Calcutta case 
of J'JH cited abovo. by a suit for damages 
for false and malicious prosccutioo. In 
this view of tho case the appeal is disrnis- 
sed with costs throughout. 

K N./ll K. . Appeal dismissed. 

A. I. R. 1918 Upper Burma 14 (1) 

Saunders, .1. C. 

Ma Tit aud another — Defendants— Ap. 

pellunla. 

v. 

Kumar Qavyadhar Kayla and others 
— Plaintiffs — Respondents. 

Civil Appeal No. 180 of 1917, Decided 
on Kith November 1917. 

(.) Civil P C. (1908), S. 35— Decree not 
oppralnblc — No appeal, lies on question of 
co»t»— Appeal, maintainability. 

An »}>!« til docs noi lie on tho qutufion of costa 
•.vhero there has beru no apptalable decree. 

{P 14 C 2] 

(b) Civil P. C. (1908). S. 24-Order under 
S. 24 read with S. 15 of Upper Burma Civil 
Courts Regulation is not appealable. 

An order passed under tho provisions of S. 21. 
Civil P. C., read with S. 15. Upper Buraia Civil 
Courts Regulation, Is net a decree and is not ap- 
pealable. No appeal, Ihertfoio. lio* from an 
order ns to costs forming part of such order. 

IP 14 C 2J 

S. V asudevan — for Appellants. 

D. Dull — for Respondents. 

Judgment. — The respondent in the 
course of a suit against tho appellants for 
an injunction, applied for a temporary in- 
junction, aud being dissatisfied with the 
progress made by tho Court which was 
irviDg the suit, applied to the Divi- 
sional Court praying that tho suit should 
bo transferred to tho file of the District 
Jodge, and that the Divisional Judge 
should take upon bis own file the appli- 
cation for a temporary injunction. The 
[Divisional Judge, without referring to. 

'or noticing the latter application, trans- 
ferred the suit to the file of the District 
Judge and directed that the present ap- 


v. Maung Meik 1913 

pellants who had opposed the application 
should pay the costs, fixed at Rs. 50. 
Against this order requiring them to pay 
costs, the defendants appeal. 

A preliminary objection is taken by the 
respondents that an appeal dees not lie 
against tho order of the Divisional Judge 
directing the appellants to pay costs. 

J think there is no doubt that this view 
is correct. The appellants relied on 
vanous Indian cases, among others Kan- 
chord as I tlhaldas v. Dai Kan (j) where 
it was held that, where tho Origiral 
Court has n.ade an ei rccer us order for 
costs UDder a misapprehension of fact and 
law, an appeal lies from such order al- 
though the appellant complains of noth- 
ing else hut the order for costs so orrono- 
oufily made. And in other oases, e. g. 
Kuppusioami Chetty v. Zamindar cf 
halo hast i (2) and Di/dar Ali Jxhan v. 
Bhawani Sahai Singh (3), it was held 
that an appeal may be entertained on a 
question of costs only, when a matter of 
principle is involved, since costs aro 
awarded in the exercise of tho discretion 
of the Judge with reference to general 
principles. Rut it does not appear to me 
that any of these oases are authority for 
holding that where there is no Appealable 
decree, the Court may entertain an arpeal 
on a question of costs. In each of tho 
Indian cases which I have referred to there 
was an appealable decree and the nppea 
"as entertained as against fhat part of 
the decreo which dealt with costs. Here 
the order of tho Divisional Judge was an 
order passed under the provisions of 
S. 24. Civil I>. C., read with 8. 13, Upper 
Burma Civil Courts Regulation, and the 
order was not a decroe and was not ap- 
pealable. No appeal, therefore, lies. 
K.N./R.K. Order accordingly. 

~ 1. il>£2) 1G Boo. G76. 

2. (1901/2'. Mad 311. 

3. (1907) 24 Cal 878. 
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Saunders, J. C. 

Mauvy Kala and another — Dcfendnnte- 
— Appellants. 

v. 

Maung Mcik and another ' — riaintifTs — 
Respondents. 

Scccnd Appeal No. 74 cf 1217, Tedded* 
on J5th October 1917. 

(•) Civil P. C. (1908). Scb. 2,P.ia 1 — Gene- 
ral principle if that award it final — Princi- 


Maung Kala 
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p!e abould not be departed from where Court 
itself acta aa arbitrator. 

Tbe £<mibl piic«i|Ie Is that an award is final 
and cannot to quoticrcd except upen such 
grounds, aa coui'» th n < r an illegality apparent 
upon lb? face of the award. as are ret cut in 
Sch. 2, Civil P. C., and there ie uo reason lor de- 
parting from the prirciple where tbe Court itself 
bas been appointed and baa accept! d tbe < free ( f 
arbit'ator. (P 15 C 2; P ICC 11 

(b) Civil P. C. (1908;. Sch. 2. Pa. a 1 — 
Court acting aa arbitrator— Its award is in 
itself decree. 

Where the Court itulf Is appclnwd to set as 
an arbitrator, no separate award roJ be jumd 
inviting tbe parlirs to put in objections before 
jusrsing a decree; each an award to it-. It i« a 
decree. fP)SC2' 

(c) Civil P. C. (1908), Sch. 2. Para l-Fxa- 
mmation of documentary evidence and ins- 
pection o I ground b> Court- Parlirsogierir.g 
to abide by decision without calling witnes- 
ses- Decision is in nature of a ward— At ye*! 
docs not lie. 

Whe.o the rarties to a suit agreed that after 
tho Judge t ad «x*nnmd the dccumentarr evi- 
deoeaand imrecwd tlo grrcod be sbculd .-tvo 
r.i« dcclHun witbcul any »iiur<>t» bein' call.d 

i, ‘.‘i " 1 th,y VMUId klidc b J ku £<cimn. 

Held: tbuttho decision van i u tbe o.<tuie uf 
an award and that no appeal lay against it. 

(P 15 C 2] 

•S. Mukerjee — for Appellants. 

C. 0. S. Pillay— (or Respondents. 

Judgment.— This was a suit to re- 
cover po*»et>icn cl a certain piece cf land, 
together will, metno profits. The defen- 
dant hied a written statement in which 
lie traversed tho statements in tbe plaint, 
and an istuo was framed. The parties 
then filed a number of maps and un ap- 
plication, in which they stated that they 
ngrcod that after the Judge had examined 

ho documentary evidence and injected 
the ground, ho should give his decision 
without any wit nesses being called, and 

final aK Tho 1° ? bid ° hy , t - his dpcision a « 
situ and ! ,UflR ! acc °rd«nply visited tho 
aito and gave tho plaintifl a decree aa 

prayod for. The defendant. Maung Kala 

appealed The District Judge held 

.iter ?n ll c‘ ,,a< ! fcecnai,poiDled solo ar 
biter m I He dispute, and that the District 

Thedefend »" 0t ‘ ,Ue9ti ° n bi * 

1 , DOW C0m09 to l »»i8 Court in 

second appeal under 8. ICO, Civil P C 
It is urged that the submission hy fh« 

toa^hitr'f ' 101 1” 00 " 1 lo a sub “i«icn 
to arbitration, that if it was, tho award 

^a.Jdidnot optra to by itself and ripen 
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iDto a decree, that the plaint should havo 
been dismissed upon the plaintiff-rer pen- 
dent s producing no evidence, that the* 
alleged wrongful ilif j css-tssicn und da- 
mage claimed has not I e* n established, 
and that the .lodge of tho lower appellate 
Court chiulil havo ottnie.l tho a| peal 
upon its merits. 

There appeals to I o g i. \ nulhovity for 
the view taken hy I ho 1 irii,.t (.'tint. It 
w as hold in I’aikanfa ,Y <* lU v, 

Sitn Nath Goitoatni ( Ssla Xuth v. Hai. 
kunlka .Ve/A) (I) that when, s.fiu |l , 0 
hearing of t no ruit IihiI cctnii « ro i i (</,.) 0 
a Mur.vif. loth | allies sp.n >| i,. ], avo 
the «iuc>:i.-ns in dispute btlwevn ihcm lo 
Ihe deter mi nal ion of the Ccu:t after tho 
Court bad made a local iotj i ci ten, ami 
also agreed net to iai r o an inject ten to 
the same or to pthr an njual, tlo 
dcci-icn of I ho Munsif is in Urn i atuie ot 
'•n award and that no a |>p t*.» 1 lay to the 
Pis: ret Judge. Further that no appeal 
lay from the decision of Uo District 
Judge Jo the High Court, though the 
B’gh Cooit might interfere under $. 115 
Civil P. C. Much tho same view was 
n in tho Madras case of Nidonarthi 
Mukkanli v. Thonmena lhtnun,t sa f 0 ' 
?'»!• ! ,7 .° rS ^ f i* « of Arbitioticr! 
19Ih, :t .a staled that where tl o Court 
ilfclf is »vi tinted to act ns :m ui Litralor 
no separate award nc«d leered imit 
«ng the P® it iff lo | ut in objections heforr 
pai-nnp a decree, fuch arr award in it«eli 
i^ a dccreo and an object icn lo the award: 
can lo raised cnly by way 0 f n j . < a l 
against tho decree lo He n t .j eilato C« urt. 
The aulhor.ly for this is raid i 0 to Ni m . 
m a go a da Ptda Aagavva, In le '3) 
which is net available in this Ccurt. ' If 
tho law as laid down therein is correctly 
summarized, this apieais lo dif|cse c f 
the object icd that the j arlics should bo 
given id opportunity of putting in ot jee- 
tions before passing a decree, and it 
*ould seem probable that any appeal 
cculd only attack Ihe award upon the 
grounds set cut in Sch. 2 . Civil p. C., ns 
grounds for invalidating bd award. 

It does not appear that in the District 
v-oui t any such grounds were set out. 

Ihe general principle is that an award is 
18 r,Da * and cannot bo questioned except 
upon such grounds, as corruption or an 
illeeaHty apparent upon the face of Ihe 

1. (Mil) ?8 Cal 421=9 I C 296, 

*• (190?) 26 Mad 76. 

S- (1915) 26 I C 35i. 
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award, as aro set out in Sch. 2. Civil 
P. C., and I soe no reason for departing 
.from the principle whore the Court 
itself has been appointed and has accepted 
•the ollice of arbitrator. It would seem 
from a perusal of the maps hied hv the 
parties that they did sufficiently substan- 
tiate the plaintiff's case, and I think the 
District Court was justified in refusing 
to interfere. The appeal must therefore 
be dismissed with costs. 

IC.N./lt.K. Appeal dismissed. 

•k A. I. R. 1918 Upper Burma 16 

Saunders, J. C. 

Nga Tin Than and others — Complainants 
— Appellants. 

v. 

Emperor — Opposite Party. 

Criminal Rcvn. No. 52 of 1918. De- 
cided on 26th March 1918. 

& (a) Criminal'?. C. (5of 1808). S 162 — 

Statements of witnesses recorded by pol‘ee is 
only udntissible when witness is cnllet! for 
prosecution on request of accused except 
under Evidence Act <1 of 1872), S. 32 (1). 

The statements of witnesses recorded by the 
police in the course of an investigation cannot 
be u*td lu any way whatover in the course of the 
trial which results from that iovevictlion. ex- 
cept In the one way laid down io 3. 1G2 with 
the singlo exception referred to in Cl. (2). Where, 
thcrofore, tbo statemont taken down in writing 
by the police does not refer to the cau^e of tbo 
death of tbo person making it. as Mt rut in 
S. 82. Cl. (1), Evidence Act. such staiem.-nt can 
only bo used when a witness is called fo r the 

S rosacutlon on the request of the accused, if the 
ourt thinks it expedient in the interests cf 
justice, after tbo accu«ed bas been furnished 
with a copy thereof. (P 1C C 9j 

(b) Criminal P C. (5 of 1898). S 162- 
Provisions should be strictly complied with. 

It Is vory desirable that the orovisions of 
S. 1G2 should bs clearly understood and strictly 
complied with. 1G C 2) 

-V. Johannes — for Appellants. 

H. .V. Lutter — for the Crown. 
Judgment. — The three accused have 
been convicted and sentenced, the first to 
six months’ rigorous imprisonment under 
S. 36(5, I. P. C. and the second and third 
to three months’ rigorous imprisonment 
each under S3. 366 and 1 14, I. P. C. The 
case was tried by the District Magistrate 
and no appeal lies, but this application 
for revision proceods upon the ground 
that the Magistrate committod irregula- 
rities in the trial of the case which re- 
sulted in tho admission of inadmissible 
evidence and the exclusion of admissible 
evidence, that the accused were prejudiced 
by these irregularities and that the Magis- 
trate took a perverse view of the evi- 
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dence. There is undoubtedly a tendency 
ou the part of Courts in Upper Burma to 
ignore the strict provisions of S. 162, 
Criminal P. C. or to attempt to give 
them a meaning which they do not pos- 
sess. The statements of witnesses re- 
corded by the police in tho course of an 
investigation cannot be U9ed in any way 
whatever in the course of the trial which 
results from that investigation, except 
in the one way laid down in S. 162, 
Criminal P. C., with the single exception 
referred to in Cl. 2. Where therefore the 
statement taken down in writing by the 
police does not ioier to the cause of the 
death of the parson making it, as set out 
in S. 32, Cl. 1, Evidence Act, such state-j 
meat cau only bo used when a witness is 
called for the prosecution on tho request 
of the accused, if the Court thinks it ex- 
pedient in the interests of justice after 
tho accused has been furnished with a copy 
thereof. It it very desirable that tho 
provisions of S. 162, Criminal P. C. 
should bo clearly understood and strictly 
complied with. Iloro tho witnoss Ma Nyun 
was called fqr the prosecution and she! 
made a statement which was evidently 
thought to ho more favourable to tho 
accused than the statement which she 
had made to tho police. 

Hor statement to the police was then 
read to her by tho Court and she was 
asked whether it was correct, and 9ho 
was cross-examined by tho Court after 
she had admitted the correctness of tho 
statement. This procedure was entirely 
unwarranted and tho whole of this wit- 
nesses’!? evidence from the timo her state- 
ment to the police was put to hor must 
be oxcluded. Tho investigating Sub- 
Inspector was also called at tho conclu- 
sion of the trial and was examined a9 to 
the investigation raaao by him. EIo was 
asked whether one of the witnesses for 
tho defence, who had deposed in Court to 
the carrying of letters between the com- 
plainant and the accused and who hod 
been examined by tbo police,- had made 
any such statement to him. Ho was ap- 
parently referred to her statemont as re- 
corded by tho police and stated that she 
had made no such statement. He was 
also examined as to admissions and state- 
ments made to him by tho accused. It 
is true that under S. 172, Criminal P. C., 
the Court may send for the police diaries 
of a case under enquiry or trial and may 
use such diaries, not as evidence in the 
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case, bat to aid it in such enquiry or trial. 
It i9 clear, however, here that it was not 
•the diaries referred to in S. 172, Criminal 
P. C. which were referred to and there 
was no provision of law whioh allows a 
police officer to give evidence of admis- 
sions made to him by an accused person 
of the kind here recorded. As to the ad- 
missible evidence upon the record it does 
not appear to me that there would be 
good grounds for interference in revision. 
The prosecution evidence was certainly 
open to serious criticism but so also was 
that for the defence. It was open to 
the Magistrate to believe the one and 
refuso to believe the other, and the more 
fact that he did not give detailed reasons 
in every case for believing the prosecu- 
tion witnesses in the face of improbabi- 
lities and discrepancies in their evidence, 
or that be did not give reasons for refus- 
ing to beliovo the defence witnesses in 
every case would not bo sufficient reason 
for interference in rovision. 

! think there is no doubt that the com. 
plaiuanb exaggerated the resistance offered 
by her and that she was probably not 
carried kicking and screaming through 
tho town of Myingyan and into the house 
of ono of tho accusod. She has probably 
also not told tho truth in douying any 
proviuus acquaintance with tho accused. 
The ovidenco of tho witnesses who say 
that they saw the Gharry being driven 
through the town and deposed to what 
they any they saw is also opon to serious 
oritieism. On tho other hand tho evi. 
donco of a school fellow of tho accused 
1 as to his relations with tho girl was 
probably evidence of a person anxious 
togot his school fellow out of trouble. 

d«n, a a«° . W,t, ! 6aS Ma SaW M >’ aiD 6 Who 

deposed to the carrying of letters had 
been selling m tho bazaar for about two 
>euis at the stall of the accused I's 
rooter and therefore also undoubtedly 
had cause for trying to help him. There 
soorns to be no doubt that the com 
Plamant received a bruise upon her cheek 
and an abrasion upon her knee and that 
she was suffering from fever for a day or 
r° t !' e occurrence. The defence 
story that she was to all intents and pur- 
Poses engaged to the accused 1 and that 
a nmrnaj.e was t° tako |( | ac0 before long 

leen.r^ why she should have 

been taken away by the accused 1 with a 

sent Ut roa,l y "ithber own con- 
sent, as thedefonce suggest. D.W. 10 Maung 

W18 U.B./3&4 


Kywe, who was cal led apparently to prove 
that the girl’s father did not believe tho 
story of the abduction or thought that 
the accused was justified in behaving as 
he did, seems to mo to havo gone too far. 
I find it difficult to beliovo that tho father 
would have said in order to show his 
friendship for the acci.sed 1 “oven if 
he kills my daughter f do not mind." 

Surely the best person to have proved 
the wishes of the father would have boon 
the father himself. I think, however, 
that the record doos show that the f ither 
badheenatonoti.no, if ho was not at 
the time cf tho abduction, on friendly 
terms with the accused l’s family. It 
is possihlo that the boy hoped to marrv 
the oomplainant, that oithor on account 
of the winning of a large prize in a lot- 
tery or for somo othor roason ho saw 
little ho|H> of getting his wishos gratified 
in a legitimate manner and, therefore, 
had recourse to force. It appears to me 
that the evidence, apart from that which 
was not admissible, was sufficient to prove 
the charges, but the Magistrate un- 
doubtedly committed serious irregula- 
rities and from the roforonco in tho judg- 
ment to auother abduction case which 
had como to the Magistrate's notice and 
from the failure to refer tho facts which 
undoubtedly toid in favour of the accused, 
it doos appoar to me that ho whs influ. 
enccd by what ho thought to he the 
goneral lawlessness of Burmese youtli 9 
and failed to give duo weight to tho cir- 
cumstances which iu this case told in 
favour of the accusod and that the latter 
were prejudiced thereby. In am of opi- 
nion that in tho ciroumstancos of the 
case justice will be dono if th-convictions 
are maintained, but the sontonces are 
reduced to the period already undergone 
and there will ha an order accordingly. 

K.N./R.K. Sentences reduced. 
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Saunders, J. C. 

Megh raj Hamm ra nja ndas — A ppl t . 
v. 

Thakurdas — Respondent. 

Civil Appeal No. 256 of 1917, Dooiled 
on 3rd December 1917. 

CGil P. C. (1908). S. 20 (c)-Suit on con- 
tract— Place of contract not within jurisdic- 
tion— Court can try suit if place where con- 
tract was to be performed or money was 
payable is within jurisdiction. 

Woere in a suit on a contract it appoara that 
the place where the contract was made, is not 



within the jurisdiction of the Court, the Court 
still has jurisdiction if tbo place where the con- 
tract was to bo performed, or where in its per- 
formance the money to which the suit relates was 
expressly or impliedly payable, is within the 
juri.-aiction of the Court. [p C 1] 

J. C. Chatterjee — for Appellant. 

D. Dutt—ior Respondent. 

Judgment. — This was a suit upon a 
promissory note. The suit was filed in the 
District Court, Mandalay, and the plain- 
tiff alleged that the note had been exe- 
cuted in Mandalay. The defendant denied 
that he had been present in Mandalay at 
the time, or had executed the rote. In 
the course of the hearing the Judge had 
reason to believe that the note was Dot 
executed in Mandalay, and framed an issue 
accordingly. The plaintiff produced one 
witness who gave evidence that tbo note 
was oxocuted in Taunggyi, and upon this 
the District Judge returned the plaint 
uuder O. 7, R. 10. The plaintiff now 
comes to his Court in appeal. The point 
does not appear to ho free from difficulty, 
and the rejection of the plaint did not 
necessarily follow as a matter of course, 
as the District Judgo appeared to think, 
upon proof that the note had been exe- 
cuted outside the jurisdiction of the 
Court. S. 20, Civil P. C., providos that a 
suit may bo brought in a Court within 
the local limits of whose jurisdiction 
the cause of action wholly or in part 
arises. What was meant by this was ex- 
plained in the third explanation to the 
corresponding S. 17 of the old Code, and 
although that explanation has been omit- 
ted in the prosent Code, it has been 
omitted becauto the present Code ex- 
prossly givoB jurisdiction where the cause 
of action wholly or in part arises. 
Expin. 3 to S. 17 of the old Code settled 
the signification of tbo term "cause of 
action" in the case of suits arising out of 
contract: seo Salig Ham v. Chula Mai 
(1). It is true that the place where the 
|contractsin the present suit wa6 made wa9 
not within the jurisdiction of the Court; 
but tho Court still had jurisdiction if the 
place where the contract was to be per- 
formed, or where in its performance the 
money to which the suit relates was ex- 
pressly or impliedly payable, was within 
the jurisdiction of tho Court. 

It is apparently urged by the plaintiff- 
appellant that the cause cf action did 
arise in Mandalay because it was not 
merely the promissory note but previous 
1. (1'J12) 34 AU 49=11 1 C 712~ 
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transactions. But it appears to be clear 
that the plaint as it stands was based on 
a promissory rote cnly; as it was filed 
within three days of the expiry of the 
period of limitation, the previous promis- 
sory note in substitution of which the note 
sued upon is said to have been exeouted 
would not have afforded a cause of action, 
nor wouid the previous transactions in the 
course of which the money became due. 
The main contention of the plaintiff ap- 
pellaDt, however, is that tho contract was 
to be performed in Mandalay or that in 
its performance the money to which the 
suit related was impliedly payable in 
Mandalay. It is clear that the money 
was not expressly made payable in MaD- 
dalay and the Court certainly did not 
have jurisdiction from any express agree- 
ment that the contract was to ho per- 
formed there. Tho only question, there- 
fore, which remains was whether tho 
money was impliedly payable in Mandalay. 
The only Indian case which I havo been 
able to find is that of Itaman Chcttiyar 
v. Gopalachari (2;, but this ease appears 
to bo exactly in point. Thero a note 
payable on demand and r.ot payablo at 
any specified place— a description to 
which the note in tho present suit an- 
swers— had horn executed within the 
local limits of the jurisdiction of the Tan- 
joro Court by the defendant, w ho resided 
at Tanjor6; tho plaintiff, residing at. Kum- 
bakonam, brought his suit in the Kumba- 
konam Court, and the question was, had 
that Court jurisdiction. Both the Judgos 
held that it had Dot. Sir Arnold White. 

C. J.. said: 

"I do not think it nece<sarr to decide whether 
tho question of tho implication of payment in a 
particular place la to be considered onlv with 
rcfeienco to the terms of tho contract, or whether 
the circumstance* in which tbo contract, was 
made roav a!<o bo taken into account. I aesumo 
that for the purpote of applyiLg Expl. 8 (S. 17 of 
the old Civil p. C.). jou must look at tbo con- 
tract and at the fact, which existed at tbo timo 
the contract was made and tben determin© whe- 
ther. having regard to the terms, the contract was 
ono which ought to be performed within the 
juri*diction." 

And tho Judge went on to say t hat in 
deciding that tho Court had jurisdiction, 
the District Judge appeared to have had 
only in mind the ordinary rule that a 
debtor should follow his creditor. He 
said: 

“I do not think this general rule can be relied 
on as controlling the express words of n Statute 
prescribing the conditions which give a Court. 

2. (1906 J 34 Mad 223. 
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is true that under S.lfil, Negotiable Inst ru- 
monts Act, where a promissory note is 
payable on deman ! and ia not payable) at 
a specified place, no presentment is nosea. 
wry in order to t* ” • 

the ordinary rule 
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local jurisdiction. Such * view would involve the 
proposition that unless tha contract or the cir- 
cumstances io which the contract u a « made, 
gives rise to a contrary implication, a creditor 
may sue in any Court within the local jurisdic- 
tion of which he happens to be wbcu h:< right to 
sue arises", 

a conclusion which, I think there o\n he 
no doubt, wouid Lc quito inconsistent 
with the express provisions of S. 17. 
Miilor, J., was also oi the same opinion 
and said: 

. "Cut Uftt'raslo me eKnr th:t oy the phrase 
cxprtsdy cr implie d y n ya h! •. w- an !«. m .• 

•I u: 1 i ay I ■ 

tract, which are rxore-sed <:r can be inle.rc , ,» 

consirncllon of the Ungaai 

sUncw." 

Both Ju.lS'J* ht!d that Ulus (h) to 
S. 17, which i- repeated u • ill . ui< 

«o S. 20 of the pre>ont C-de, w»- 
useful guide io interpret ing the meaning 
°« l "" otlon, tint i t the in ft's | 

01 • • ,0D «> 6 vc rise t in i iplicat! mi - 
to the place whero the tuo’.oy to a iiich 
the suit relate*, v* .;s payable, A would 
htiyc i cd entitled to 

(Sir Arnold White, C.J ): or, »t Miller. I., 
remarked, tin, fraioerecf the Code had an 
excellent opporlur ity of making it cUer 
in drafting Ulus, fhj tint. t plaintiff 
1 *° i u 'd * ,c »Ho i ;< mm hie pi, co of 
'"'•cnee t rceovet : e to hiio Io 

pur.-unco of con* -.o' . mido . .sewhero i„ 
11,0 11 1,80,1 co oi i. contne . *ho ccot a* \ 
and tho fact |h*l they did not avail them-' 
J. VM opportunity supported, in 

®P ,n,OT i *1* • I -ken. f think 

tl.orc ih no doubt i.irtthis view isccrr.ct 
Thu f Act that the defendant had previ. 
ml .y.Kyu^l goods i.-o.M tho plaintiff in 

din 1 ?’ |ai ? f0r lhem in M ”»'- 

oU’!; I’' '* a ffl2t * li thcu < h J-ho ovidonce 

to J *' ,t . neiac * o»H«d by the defendant 
to prow, transactions which had taken 

looms? !!; 0 th ° iu,i * aicti ‘>n of the Court 
ao-.ns to throw -ome doubt on it. wax not 

euflioiont in my opinion to show that there 

n » ila\ . The plaintiff* only wit 
nos? ray 3 that as tho plaintiff asked him 
* r.to to the defendant to pay a debt 
onano. lo .,de. : mudnotc. ho took l form 
f/o.ii tho plaint, ff and sent it to the de 
londant to Taun«yi vhorotumed it from 

the Un S? K ' *n, and he then sent 
the dcfomlant the old on-den.and r,o:e 

ZT:\r°r im,,iie<i coGtrict i ° w 

1 may add that, although it 
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••iv 
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his creditor i- not 
of the ttn;j Aar. 
promissory r.oto n 
spec : lied place* mu 
mem at the /dace 
At the n mi::! re*dd« 
hut of the maker. I seo u 
ter. ore :»».«: liisa'is* t inf 


the in«kor thereof, 
lohtor rntiv r, s< ok 

"I'.oct. to 1 1, s. 70 
! r A -dw that .» 
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Sacnoeks, -I. c. 

Maung .Vyn n Mn— Appellant. 


»nd,M 
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.’•/‘i Po and a nether — Kesp 
Second Appeal No. 120 c 

tided nn 2nd November Ilf 17. 

U Contract Act 113721. S. 33— C> 

gc i-e* arr je.r.t ?rtn 
mortaircr ,« r ,. 


Do- 

.orl- 


Cu- 


lout *f t:.e 


mo 


vc»— Mort L 

t i>r v n'!-rr- unu t*. j /> » v - 




:• ucit :n oua C f tlii-m'dfi- 

l. O (if 4 no til .C l iVi*./, 

•b< Contract Act ( 721 S ^ ^ 

mo'.f) i»m ... •:.„ e 3 ^ ! t!: i :v. n 

.nd not jo. it 

to be .,vm, cl y. 40,!!. Mated. 
lO V. iv of th. .]§•!. r«nro »,« •}., fl ,.a 

; 


in 


•Migc*:. I be 


,. - r.rc tcn<.nt»-|n-co*>ii'« >n 

r.u: j,i>i tenant* cf tl* ,!, v »i lh Jod 

quoe ..thatthr rti-cfca: , K J 

isiHiiil 

M . John,, vet-tor Appellant. f ° ^ 
///Jay and Per*ha,/-( 0 r Hos oondentt 

thft , g r e , nl -~ Th * !3r55 

that he had niorlga j- ] certain land to the 
t wo defendants and the deceased husband 
of defendant 1. that ho had redeemed 
* ® mort « l « e hy payment of the mortgage 
refuse? ? e ,° “ daDt *• but defot, dr.nt ^2 
S f S? t .°::° l,ver • K>s * e8 -*on. Dofcndnntl 
slT^ t e h t h ° Whi, ° anfrndanrS 

hat as 1,0 M uct 'eoeived tho 
rnortgago roooey. J l0 was entitled to retain 
Posoossun of the land. Too Court of tW 
anstanco he,d that the defendants m0 rt. 

we f® Partners and that defendant 2 
was bound by the payment to defendant 
1. and decreed tho plain tiff's suit. Upon 
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appeal the District Court apparently held 
that there was fraud and dismissed the 
suit, and the plaintiff now comes to this 
Court in second appeal under S. 13, 
Upper Burma Civil Courts Regulation. 
It is clear that neither in hi9 written 
statement nor in his examination beforo 
issues did defendant 2 plead fraud, and 
there does not seem to be any suggestion 
throughout the evidence that the plain- 
tiff was acting in collusion with defen- 
dant l. There were in fact no grounds 
whatever for the conclusion arrived at 
by the lower appellate Court, whioh was 
clearly wrong. The facts are not in dis- 
pute. The mortgage document was pro- 
duced and admitted, and in it, after the 
description of the land, it is set out that 
U l’a Si, Ma Po and Maung Po Mya deli- 
ver Rs. 325 to Maung Nyan Mo and re- 
ceive the 9aid lands in mortgago with 
possession. 

"If U is required to redeem tbe lauds, the re- 
demption shall be made only alter three years 
from i ho dato of execution of this document." 

Thero is the usual clause as to inter- 
ference by third parties, and the docu- 
ment is signed by the three persons named 
as mortgagees The evidence doos little 
moro than provo the mortgage and tho 
redemption though it appears from it that 
defendant 2 was tbe son-in*law of defen- 
dant. 1 and her deceased husband, that at 
one time they lived together and that up 
to the timo of Maung l’a Si’s death, de- 
fendant 2 worked with defendant 1. De- 
fendant 1 said in her evidence that defen. 
dant 2 was merely an agent of her hus- 
band: she did not attempt to prove it, 
and he is clearly described in tho docu- 
ment as mortgagee. Defendant 2 gave 
ovidenco that tho mortgage money be- 
longed jointly to him and to his father- 
in law and mother-in-law, who had a 
joint income and did joint business and 
no partition had been made up till the 
timo of suit There appears to be no 
authority for tho view taken by the Court 
of first instance that the defendants were 
partners, though they may have occupied 
a position analogous to that of partners. 
They were co mortgagees or co- promisees 
and in the absence of fraud or collusion 
the only question which arises is whe- 
ther the mortgagor is entitled to redeem 
by making payment to one of them, 
and whether payment to a co-mortgagee 
has tho effect of discharging the joint 
debt. Upon this question there appears 
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to be a difference of opinion in the Indian 
Court9. Tho latest reported case 19 that 
oiUmes Chandra Banerjeev. Dinaban- 
dhu Mahanti (1). It was there held that 
payment to one of several joint mortga- 
gees was not a good payment ao against 
the plaintiff and another co-mortgagee. 
Reliance was placed on Eusainara Be - 
gum v. Bahmannessa Begum (2), in 
which it wm stated that the principle of 
law applicable to cases of this description 
was fully explained. The explanation 
referred to shows that the principle is 
based upon the English presumption of 
equity, that when a claim is on a money, 
bond to two or more obligees, the pro- 
sumption i9 that theobligees aro tenants- 
in-common and not joint tenants of the 
debt, with the consequence that tho die- 
charge by one obligoe cannot be set up as 
a defence against the other obligee suing 
for his share of the debt, and tho doct- 
rme stated by Wills, J.. in Steeds v. 
Steeds (3) is quoted with approval, that 
although tbe mortgagee* take a joint security 
each means to lend his own money and to taka 
back bis own." 

It was added: 

"Thero is nothing to indicate that tho intention 
of the parties was that oscb of tbe person* in 
whoso favour the mortgage obligation was created 
was a croditor for tbe whole." 

Whether co- promisees are joint or sevo-l 
ral is a question of fact. In view of the 
difference in tho conditions of social life 
in India and in England, it appears to mo 
to he doubtful (as stated in Cunningham: 
and Shephard's Contract Act, Edn. llj 
at p. 182) whether and to what oxfont, 
this presumption, which in England pro-| 
vails only in cases in which equitable re-.' 
liof is claimed, should have effect given) 
to it in this country. Although in Umesh 
Chandra Banerjce v. Dinabandhu Ma. 
hanti (1) referred to above, tho mortga- 
gees are referred to as joint mortgagees, 
it was held that in view of tho terms of 
the mortgage instrument which stated 
explicitly that the mortgagors would pay 
the loan to ihe two mortgagees, they 
were thus under an obligation to tender 
to both tho mortgagees. In the present 
case there is no such stipulation and tbe 
presumption (assuming, hut not admit- 
ting that it i9 applicable in India) 
that the mortgagees were tenant9-in- 
common, which is a rebuttable pre- 

1. (1915) 29 I C 956. 

2. (1911) 3S Cal 342=9 I C 837. 

3. (1989) 22 QBD 537. 
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the presumption referred to above, which 
is of doubtful application in India, there 
can he uo real quostion a3 to what 


sumption, appears to me in the pre- 
sent suit to be rebutted by the evidence. 
Both the mortgagees agree that at the 
time of the mortgage they were working 
together, and defendant 2’s statement, 
that thay held their property jointly and 
that there was no division, has not been 
contradicted and may be accepted as 
correct. 

But there appears to be a still further 
conilict of opinion as to whether in the 
case of joint promisees, payment of one 
discharges the debt. In Mannava Anna, 
purnamma v. Uppala Akkayya (4) the 
Full Beuoh, by a majority cf two Judges 
to one, held that one of several payees of 
a negotiable instrument can give a valid 
discharge of the debt without the concur- 
rence o( the other payees. From this 
view the Chief Justice dissented, and his 
opinion has boon referred to in the case 
ol U mesh Chandra Jlanerjee v. Dina, 
band h n Mahanti(l), quoted above as a 
weighty dissent which appeared to the 
Judges of tho Calcutta Bench to enun- 
ciate the correct rulo on tho subject. Tho 
learned Chief Justice of Madras hold that 
8. W, Contract Act, dealt with the case 
of an ollor whioh was not accepted, and 
although tho last paragraph of the see- 
Mon is genoral and is not restrioted to 
an oiler which has not boon accoptod, 
apparently tho legislature woro not con- 
tom plating tho logal consequences of an 
oiler which had been accoptod, hut tho 
loi-al consequences of an offer which had 
been refused; and tho Chief Justice 
thought that it was impossible to infer 
rorn this enactment that tho legislature 
intended to lay down by implication that 
m.o acceptance of payment by one of 
severa! promisee* operated as a discharge 

h L id °, ,m8 ° th6r9 ' But 1 a '“ 

bound to say that the opinion of tho 

Hr " °L th0 ?t ncha PP~r. to be more 
n conform.ty w.th reason. If it « ad- 
mitted that an olfor to one of several 

ha. thl^'T 9 ; W , hether acce Pt*d or not 
Mas the same legal consoquoncea as an 

oiler to all of thorn, the on ly po.sible 

conclusion appears to be that the accep. 

"° 5 ° , tho oiror discharges the ohliga. 
tion. It seems to me that the answer to 
b ° ,onmi 

k nor tho Contract Ac ‘. end that it 

.8 not necessary therefore to look to the 
general law. Even if this viow is not 
corroot. it appears to mo that, apart from 

*• (1918) 36 Mad 5*4 = io 


. to what tho 

law is; the only question is as to what 
the facts in each particular case are. I 
hold thorefore that tho plaintiff was en- 
titled to succeed. If tho presumption is[ 
admitted to arise that tho creditors wero 
tenants-in-common, and not joint tenants; 
it was rebutted in this case; and if tiio> 
presumption docs not arise, a fortiori the 
mortgagees were joint promisees ..ml the 
payment to one of them discharged the 
whole debt. Tim appeal must therefore 
bo allowed and the decree of tho Court of 
first instance is restored with ousts 
throughout. 

K.N.'h.K. Appeal allowed. 
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Sacnpkks. J. C. 

P'lHlui Uow x Co.— 1‘laioti If a— Appel- 
tants. 

v. 

Sinwa Xaung — Defendant — Respon- 
dent. • 

Civil Appeal No. 225 of 1317, Decided 
on Hth October 1317, against tho ordor 
oi Dist. Judge. Myitkyina. 

laois « bi ^ J 1 '" T ribe ‘ R«*ul®llon (1 of 
1395). Si. | (3) and 4-Re R ulation don not 
• PPly outtidr defined hill-tract*. 

The K.tcbin Hill Trio-, K- a uUlion applies to 
Kachin* in the defined nill- tract* and ucc* not 
apt-i-- ou'aide tbore hill-tract*. fp 22 C 21 

, JqI | H' 11 7 ribe * Regulation f 1 of 

18951 S. 11— Suit triable euUide hill tract- 
JuriMiction of ordinory civil Court, i* not 
superseded. 

Sociiou 11 of tho Kacbln Hill Tribes Regulation 
aPDlici t» uiU triable •vith‘a a hill tract by au 
° . * r •xorcirlBg juri«dSc;ioi therein. It is tor- 
mis-lve and give- tho Special Curt power to trv 
an> suit of the nature doicribod, tut it does not 
lav down, and it cannot bo Inferred, that where 
°° Uide a the juri»dic- 

tion of the ordinary civil Court* U superseded. 

- [1* 22 0 2) 

Lentaigne and Pillay— for Appellants. 

Judgment.— This was a suit upon a 
mortgage which was filed in the District 
Oourt, Myitkyina, by the plaintiffs, a 
Ch-.noie firm carrying on business in 
Bhamo and Mogaung. The defendant is 
a Kachin described in the plaint as resid- 
mg in Kan8i, Kamaing Subdivision ,Myit- 
kyma District. It j 9 apparently admitted 
that Kansi is a hill tract as defined in 
Kachin Hill Tribes Regn. 1 of 1895. that is 
to say, a hill, tract to which that, regulation 
has beon extended. The plaint -was re- 
turned by the District Judge to the plain- 
tiff on the ground that he had nojurisdic- 
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tion. and the order directs that the plaint 
be returned for representation to the pro- 
per Court, which under the Kachin Hills 
Regulaion is the Court of the Assistant 
Superintendent, Kamaing. This appeal 
is under 0. 43, R. 1 (a). Civil P. C. The 
District Judge held that the suit was one 
between a Kachin as defined in theKachiu 
ilills Regulation and a ron-Kachin, that 
the subject- matter of the suit lav in the 
Kachin Hills and that the defendant was 
a permanent resident there. The suit 
was, therefore, in the opinion of the Dis- 
trict Julge, controlled by S. 11 of the 
Kachin Hills Regulation end should he 
fried by the Special Court established un- 
der tho Kachin Ilills Regulation and un- 
der the special law and procedure laid 
down therein. The grounds of appeal are 
tnat tho District I udge wa9 in error in hold- 
ing that the District Court, of Myitkyina, 
had no jurisdiction tc eutortain the suit, 
that the case of action arose at Mogtung 
which is not a bilUract and as such 
the District Judge hud jurisdiction, that 
the Judge crrcl iu holding that tho suit 
wp-abarred uuber S. 11 0 f the Kachin 
Hills Regulation, and that he should not 
have returned I he plaint for presentation 
to “ho Assistant SuporintocJout, Kachin 
Hills Tracts Kamaing. 

The extout of the Kachin Hill Tribos 
Regulation is hid down in S. 1 (3) of the 
Regulation, which doclares that it shall 
extend to such hill. tracts and shall apply 
to such hill tribes as tho Local Govern, 
meet may by notification direct, and sub. 

S. 3 goes on to declare that S. 11 shall 
apply to all persons who may be parties 
to a suit or ether proceeding of a civil 
nature in which any of the parties is a 
memhorof a hill tribe to which Regulation 
applies. Tho wording of this clauso is not 
porhups very clear, but tl-.ore scorns to b 0 
ooieason for supposing that it extonJs, 
or was intondel to extend, the operation 
of the Regulation beyond the local area 
to which by Cl. (3). 8. 1. it is specifically 
extended. Tho District Judge, Myitkyina, 
would appear to interpret this clause as 
oxtending the operation of the Act to 
members of a hill tribe outside the hill 
tracts. If that is so, apparently » Kachin 
ordinarily resident in a hill-tract might 
come to Mandalay, contract debts in the 
baziar and plead tho Regulation as a bar 
to the jurisdiction of the Lccal Courts in 
tho Mandalay District. Apart from the 
actual wording of the Regulation, it ap- 
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pears to me very improbable that it was 
the intention of Government that this 
should be possible. It is true that the 
regulation is extended to such hill tribes 
as the Local Government may, by noti- 
fication in the Burma Gazette, direct, and 
by a notification, Political Department 
No. 17, dated 29th July 1914, the Lieute- 
nant-Governor directs that the regulation 
shall apply to the undermentioned hill 
tribes in certain defined tracts, namely, 
Kachius and others. I think that this 
notification must be taken to mean what 
it 9a\s, that is to say, that it applies tc 
Kachins in tho hil.'-tractsdefined and does 
not apply outside those hill. tracts. 8. 3 
defines what enactments are in force and 
apply to members of a hill tribe in a hill 
tract, and declares that no other enact- 
ment shall he deemed to apply to mem- 
bers of a hill tribe in a hill-tract. 

It seems to me that it would be impos- 
sible to interpret this section as meaning 
that the enactments as set out in thoiioho- 
dule.applv ?o members of a hill tribe out- 
side a hill. tract without straining tho plain 
moaning of tho words. S. 11, which i3 
referred to ;u 8. 1 of tho Regulation and 
on which the learned District Judge relics, 
lays down that tho Denuty Commissioner 
aod every Assistant Commissioner oxer-! 
cising jurisdiction within a hill. tract may I 
t v any 6uit or other proceodingof a civil 1 
naturo between parties any one of whom 
is a member of a hilltriho. Nothing is 1 
said about the subjcct-mattor of suit or 
about one of the parties being a perma- 
nent resident in a hill tract. This section, 
therefore, clearly applies to suits triahle 
within a hill. tract by an ofticor exercising 
jurisdiction therein. It is porraissivoand 
gives the Deputy Commissioner or Assisi 
tant Commissioner power to try anv suit 
of the nature descrioocl hut it does not lay! 
down, and it cannot be inferred, where n! 
suit is triable outside a bill-traot, the^ 
jurisdiction of the ordinary civil Courts! 
is enparsoded. S. 9. Civil P. C.. declares 1 
that the Courts shall have jurisdiction to 
try all suits cf a civil nature excepting' 
suits of which t hair cognizance is either 
expressly or impliedly barred, and S. 20 
lays down that subject to certain limita- 
tions, every suit shall be instituted in the 
Court within the local limits of whoso 
jurisdiction, among other things, the cause 
of action wholly or in part arises, aod 
there can be no doubt that the plaintiff 
may select the forum in which to bring 
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his 9ait, provided that he complies with 
the provisions of S. 20. Here it is his 
case that the mortgage upon which he 
sued was executed in Mogaung, that is to 
say, within the jurisdiction of the Dis- 
trict Judge of Myitkyina. There is no 
doubt therefore that even if tho Kachin 
Hill Tribes Regulation extends beyond 
the limit of a hill tract, tho fact that it 
lays down that the Deputy Commissioner 
or Assistant Commissioner may try a suit, 
cannot be a har to the jurisdiction of the 
ordinary civil Courts. There will, there, 
fore, be an order setting aside the order of 
tho District Judge and directing him to 
admit tho plaint and proceed to deal with 
it according to law. Costs will follow 
the final result. 

K.N./lVK, Order set aside. 
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SaCNDERS, J. C. 

Emjteror 

v. 

*\>i Pci Kyan — Convict. 

Crimintl Rovn. No. 7G of 1918, Deci- 
ded on 23rd April 10 i ft. 

Burma Excise Ac! (1917), S. 37— Manu- 
facture of lari not prohibited or reitricted 
in a district — S. 37 don notopolyto police- 
• icn of lari manufactured in iuch district. 

In n dUtiict in *blch too tre -;n . S vd«m i« 
not in loroo uo«l la which ouiequmily'ihc law 
doc* not prohibit or place r.oy restriction up>ii 
tin: manufacture of tari it ciuoov oo unlawfully 
manufactured and S. 87 dot* not. therefore, ao- 
ply to tho po**mlou of tari m tnu.’aelurcd In 
.•uch a District, [p 28 O 2] 

II. M, Laffer— for tho Crown. 

Judgment. — This is one of seven 
oasos in whioh the accuse! have been 
oon vie ted and sentenced to p-y fines under 
3. 37. Burma Excise Act (Burma Act 5 
ollJli). Tho charge in each case was 
that the accused hid hcon in possession 
ol less than four quarts of tari which had 
noon illegally manufactured ami that 
such possession was within five miles of 
a licensor! tari shop. The District Magis. 
•trato is doubtful whothorthe convictions 
can stand. Burma Act Oof 1917 onlv 
carn.i into force on 1st October 1917, and 
though tlu law in respect of the posses- 
sion of tari does not appear to have been 
martorially altered, this result has been 
arrived at by a somewhat different me- 
thod to that followed in the Act which 
has been superseded. For the purpose 
of tho present case it is sufficient to 
point out that unformonted tari has heen 
declared to bo alcoholis liquor and that 
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alcoholic liquor is included in the mean- 
ing of tiio term “excisable article," while 
manufacuture” includes tho tapping of 
tari producing tree® and tho drawing of 
tari from trees, S. 2, «nb Ss. (a), (f) and 
(*n). The manufacture of excisable arti- 
cles is forbidden except under the autho- 
rity aud subject to tho conditions of a 
license granted under the Act by S. 12 (a) 
of the Act. and by a notification of r ho 
Financial Depart moot No. 7_ dated 18th 
September 1917, the Local Government, 
has been pleased to exempt from tho 
provisions of S. 12 of tho Act tari where 
the treo tax system is not in force. 

The District Magistrate reports that 
the treo tax system is not in force in 
his District. The provisoes of S. 12 (a) 
do not therefore, apply to tiri and there 
is no other provision in tho Act molting 
its HMuufacturo illegal. S. 37 of tho 
Act provides a penalty lor tho possession 
•• ezoiui rticie % hioh tho person 
l*ojso«9ing it knows or has reason to be- 
-ve bM bee i unlawfully manufactured. 
It is clear, therefore, that in a District 
in which tho law does not prohi hi tor place 
any restriction upon tho manufacture 
of tari itonnet ho unlawfully ruanufac- 
tuiod nu 1 S. 3 .Aloes not therefore apply to 
tho p '•s,o39io:: of tari rasnufacturad io 
such a District. Tho District Magistrate has 
vxprai«oJ ilouiit < to whsther toe pas- 
session was I iwful in vie.v of tho faot 
that it has not been shown that tho tari 
had been col' coted in unsmoked or un- 
limo*! jicts. This doubt howovor Ins re 
ferencc to another set of foots. S. if; (i) 
of the Act provides that tho Local Gov. 
ernmeot may by notification prescribe 
a limit of qu ntity for possession of any 
excisnblo article and in exeroiso of the 
authority so granted the Local Govern- 
ment has by Financial Department noti- 
fiextien No. 77 dated 18? h September 
1917. proscribed a limit of four reputed 
quart bottles in tho case of tari; where tho 
quantity of tari; exceeds four quart bottles 
its p: position is an oflence punishable 
under 8. 30 (a) oi tho Act subjoct to fur- 
ther exceptions made by Notification 
No. 72 referred to abovo, of which the 
Cl. 1 permits possession of tari in- 
tended for the manufacture of gur, jag- 
gery molasses or sugar, in a District 
where the tree-tax system is not in force 
if tho tari is drawn either in smoked 
pots or in pots treated with lime. But 
inasmuch as in each of the caso9 here re- 
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f erred to the quantity of tari found was 
less than four quart bottles, it is dear 
that no offence was committed, however 
the tari may have been drawn. The con- 
victions and sentences are set aside and 
lines must be refunded. 

K.N./R.K. Convictions set aside. 
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Saunders, J. C. 

"0 a Po Tha and others— Appellants, 
v. 

Emperor — Opposite Party. 

Criminal Appeals Nos. 227, 228 and 
‘--9 of 1917, Decided on 27th November 
1917. 

(■I Penal Code (I860). S. 304, Part 2— 
Beating woman to death believing her to be 
pot icised by evil .pirit-Accused are guilty 
under S. 304. Part 2. 

Accused, believing the deceased to bo possessed 
bv an evil spirit, beat bcr to death in the hope 
of curing her. Tho deceased protested that abo 
was not possessed and did not consent to be 
beaten: 

Held : that the accused were guiltv of an of- 
fence under tho part 2, S. 301, I. P. C. 

. <b) Penal Code (1860). S. 30 4 -fn tension 
is question of fact, to be decided on circums- 
tances of each case. 

Intention is a question of fact which must be 
decided upon the circumstance* of each parti- 
cular case. It may be a legal fiction, as for ins- 
tance. whore knowledge is presumed in the case 
of a pomou who Is Intoxicated and intention Is 
tho inforonco drawn from such knowledge, or it 
may bo proved by evidence of the particular cir- 
cumstances in each case. [P 26 C lj 

MauiiQ Su — for Appellants. 

II. M. Latter — for the Crown. 

Judgment. — This is a caso of a kind 
which, though fortunately not common, 
is not uni juo. The deceased was belioved 
to bo possessed by an evil spirit and was 
boaton to death by four persons acting, it 
is allegod, under tho mistaken bolief that 
by beating her, she would bo cured of her 
unnatural illness. Appellant 1 who is & 
.Burmose saya has been sentenced to 
death, and the other two appellants have 
been sentenced to transportation for life 
under S. 302, I. P. C. Accused 4 was 
sentouced to pay a fine of Its. 00 or to 
sutler three month’s rigorous imprison- 
ment under S. 323, I. P. C.. and this ac- 
cusei has not appealed. The facts of tho 
case are briefly as follows: 

Ma Chon, mother of Ma Me Te, called 
in appellant 1 , who happened to be visit- 
ing the village, to attend her daughter, 

Ma Me Te, who had a sore upon her leg. 
Tho appellant, who apparently professes 
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to be a specialist in fche cure of witch- 
craft, took with him the two other appel- 
lants, fellow villagers of the deceased, 
and one of them. Nga Shwe Pyan, a lover 
ot Ma Me Te. He was also accompanied 
by Ma Me Tin, accused 4 who was said 
to be a notkadaw, described as a person 
who acts as a spirit medium, capable of 
becoming possessod by a not. Appellant 1 
Po Tba, appears immediately to have 
assumed that the girl wa9 possessed by 
an evil spirit and gave her a betel leaf 
to chew, and when she said that tho leaf 
tasted hot, he declared that she was pos- 
sessed by a spirit which must be exor- 
cised by beating her. He and his com- 
panions thereupon beat and kicked her 
for a short time. She received several 
contusions described by the medical wit- 
ness, and tho treatment was evidently 
brutal enough to cause the mothor, Ma 
Chon, to weep. Appellant, Po Tha, 
thereupon said tho spirit had gone into 
Ma Chon. She was tested in tho same 
way with a betel leaf and was then 
boaton from about 10 o’clock that night 
until just before dawn, when she suc- 
cumbed to her injuries. 

Although there i9 nothing on tho re- 
cord to show that appellant 1 was called 
in to drive out an evil spirit, tho evi- 
dence in fact beiDg that ho was not callod 
to do so but to treat an ulcer, it appears 
to me possible that there may havo been 
some suspicion on the part of the mother 
or tho girl’s relations that she was pos- 
sessed. Tho man, who called in appel- 
lant 1 says ho was called for that pur- 
pose, and there seems to bo no doubt that 
he professed to beablo to cure 6uch cases. 

It is also difficult to understand tho con- 
duct of tho appellant, Shwe Pyan, in 
boating the girl to whom he was paying 
his addresses and subsequently her mother 
and of the villagers who, though they say 
they remonstrated, did not, as they cer- 
tainly could have done, iutorfore more 
effectively and put a stop to the beating, 
if they had nothing more than appellant 
1 s word to induce them to think that 
the girl and her mothor were "possessed." 

But whether this is so or not there is no 
evidence upon the record that oither the 
girl, Ma Me Te, or her mother, Ma Chon,, 
gave any consent to the treatment to 
which they were subjected. On the con- 
trary it seems clear that Ma Chon at 
least protested that she was not pos- 
sessed by an evil spirit and that she.- 
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should not be beaten. The learned Ses- 
sions Judge in convicting the accused has 
referred to the case of Nga Po Kyaw v. 
King. Emperor (l). in which the persons 
who iuflicced a fatal beating upon a 
woman alleged to he possessed by an evil 
spirit were found to have committed an 
offence under S. 304. A, f. I\ C., and the 
Sessions Judge Ins questioned the correct- 
ness of that decision. But it was ex- 
pressly stated in the judgment of my 
learned predecessor in that case that the 
evidence left no doubt that the girl's 
mother and her relatives contemplated 
that she should he beaten, and that the 
girl herself voluntarily submitted to that 
treatment. The girl would seem to have 
been suftoring from hysteria or some 
similar complaint for years, and among 
hor own people she was universally ho- 
iiovo i to ho under the domination of an 
ovil spirit that had located it-eif in her 
body. 

The case therefore differs from tho 
prosen t ca*o in important particulars. 
Hero there is no evidence upon the ro- 
eord that tho girl was suffering from 
anything hut an ulcer on her leg. or that 
there was any roaaon which would lead 
her relations to suppose that she was 
possessed of an evil spirit. As 1 have 
»a)d above, it is possible that they did 
so, hut there ie not a particle of evidonco 
to that olluct. Tho woman whom death 
was cau-ed, it is not sugt;e$ted and there 
seems to ho no roason whatever to sup. 
pose, was afllicted in any way. Tho oolv 
reason given for leading appellant 1 au.l 
assistants to suspect that she was 
|>osso.s.sod and to turn their attention to 
Hor was that she performed tho perfectly 
natural act of weeping, probably loudly. 

heaton T- r <la u U * hter h0iQ S soverel V 

boa ton. Neither sho nor her daughtor 
consented, and tho evidence indeed goes 

o .how that Ma Chon.-so l. r (ro „, “oT 

sonting, protested vigorously against 
being suspected of hoing possessed aod 
beaten in consequence. I havo read tho 
judgmont of tho Sessions Judgo i„ Cri. 
mmal Appeal No. (il of 1803 which is re- 
lorro.l to in Po Kyaio’s case (1). It ap! 
pears there that tho girl had „ 0 en af- 
flicted f ur bve years or so with hysteria 
or some form of hysterical mania; she 
was snbieoted to severe boating with 
st cU whl,e _ tb »s condition bv her 

^,5^"“ «»* *- 



submitted or consented to the treatment. 
The learned Sessions Judge held that it 
was clear that tho accused had no inten- 
tion of causing bodily injury likely to 
cause death, nor had they any knowledge 
that they were likely to cause death. No 
reason whatever was given for this con- 
clusion, but it was not questioned by tho 
learned Judicial Ccir.mUsiouor who re- 
marked: 

“ibe fact that tbe deceased <ii. <] h in the shock 
of ibo bvating nod not net- - • r • I >* enter into 
tbe conddon.lion of tho qmiion punishment 
and that death may have Ken ncc< lertioil by 
dUrase of too bon. hut anyhow tho appellant!) 
hi\e not bttn convicted of the offentv- ol cmittnc 
death." 

Front the extracts of tho modicnl evi- 
donco given in tho judgment of the Ses- 
sions .lit Ige in that case, it was apparent 
that there were very severe contusions 
on tho body of tbe womiui exten ling from 
the uupe of the neck down to the thighs, 
ami also oo both shoulder joints extond- 
in : to tho elbows, that thoro must havo 
been a lopcated aod protracted betting 
which was d - us to life id I which 
might have caused death. 

Tho medical witness thought that the 
" ,man «• «l*»h wns cause I by severe 

shock produced by tho iojurios rus. 
\- !r ‘ 1 1 " - » little fatty and 

that might havo accolcratcd death. The 
recused vero sentenced by the Sessions 
■fudge to two years* rigorous imprison- 
mont. which was reduced by the Judicial 
Commissioner for tho reasons quoted in 
/ o Kyaw s case (1) to six months' rigor- 
ous imprisonment. 

Mr. Burgess found that the beating 
was administered in perfect good faith 
•>u. as he went oo to say it was carried 
out to excess and no precautions were 
taken to guard against misadventure, it 
is c oar that he used the words "good 
faith iq some other sense than that 
with which they are used in the Penal 
. . . As 52 lavs down that nothing 

is saui t° he done or believed in good 
faith which is done or believed without 
duo care an 1 attention, it seoms obvious 
that the beating carried out to excess, 
without precautions to guard agaiu9t 
iniSidventure. cannot have been adminis- 
tered in good faith. Nor do I think that 
the finding of the Sessions Judge was 
necessarily endorsed by the Judicial 
Commissioner or can be accepted, in the 
absence of any reasons, as authority for 
holding that where a number of persons- 
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inflict a beating upon a woman which in 
tho ordinary course of nature is sufficient 
to cause death or which is likely to 
cause death, it can be assumed that there 
was no intention to cause death or to 
-cause such injuries. Intention is a ques- 
tion of fact which must he decided upon 
the circumstances of each particular case. 
It may he a legal fiction as for instance 
where knowledge is presumed in tho case 
:°f a person who is intoxicated and inten- 
tion is tho inference drawn from such 
•knowledge, or it may be proved by evi- 
dence of the particular circumstances in 
each case. 

It appears to mo further that in con- 
sidering the question of sentoncs iu the 
caso referrod to, Burgess, for whose opi- 
nion I in common with other Judges of 
this Court have a groat respect, did not 
doal with the whole aspect of the matter. 
.It i9 no doubt incontrovertible that there 
is no reason for punishing ignorance as 
ignorance, hut wherea person is couvicted 
•of a brutal crime of a kind repugnant to 
tho natural instincts of mankind, it is 
necessary to pas9 a sentence whioh will 
punish such brutality oven whore it pro- 
ceeds from ignorance, and I am not iwaro 
that any protest has ovor been raised 
against the provisions of the law under 
which porsons who have taken part in 
proceodinps sanctioned possibly by ignor- 
ance hut also by a belief in certain len- 
s' 008 teachings, aro subject to vcr\ severe 
penalties, e g., in the case of suttee. It 
appears clear, moreover, that the occur- 
rence of a case in 1917, even more brutal 
than that dealt with in Criminal Appoal 
No. 01 of 1893, goes to show that tho 
punishment there considered appropriate 
has net had tho effect of putting a stop 
to tho practice complained of. The fact 
iu tho preseut case that tho deceased 
woman did not consent to he beaten 
makes S. 304-A, I. P. C. inapplicable. If 
there was no intention to cause death or 
knowledge that death would ensue, the 
appropriate section would appear to he 
S. 32o, I. P. C. If there was, the ques- 
tion is whether S. 302 or S. 304 applies. 

As to appellant 1, he described himself 
as a saya or doctor, and it must, therefore, 
ho presumed that he had some knowledge, 
however slight and empirical, of the 
effects of violence upon human beings. 
The evidence goes to show that the de- 
ceased woman actually died while being 
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beaten; the witnesses who went into the 
house as soon as the appellants had left 
it found her dead. The evidence is that 
the woman was kicked with the bare heel, 
beaten and slapped with the fist or open 
hand, and also that her feet and bands 
were joined by a rope by which she was 
lifted from the ground and dropped. 
Although the witnesses did not depose 
to th 13 last treatment in the Committing 
Magistrate’s Court, it seems unlikely that 
they can have invented it. hut whether 
it too!; place or not it is obvious from the 
medical evidence that the woman received 
injuries from which she could not possi- 
bly have recovered. She was a woman of 
45 years of age or more, of weekly phy- 
sique. The ordinary lay person looking 
at her would consider that she was some- 
what weak. Her whole body and head 
woio covered with a mass of bruisoa. 
Death was due to internal haemorrhage 
and shock, and the Medical Officer said 
that these wore sufficient in tho ordinary 
course of nature to cause tho doath of a 
normally healthy person. 

I thiok it. is impossible to believe that 
appellant 1 did not know that tho treat, 
mem to which this woman was subjected 
wa« likoly to cause her death. Tho ques- 
tion whether he intended to cause suoh 
injuries is not so easy to answer. Assum- 
ing that he did believo that she was pos- 
sessed by an evil spirit, his primary in- 
tention no doubt was not to cause the 
patient's death but to drive the spirit 
out. There is no doubt that a belief in 
witchcraft is extremely common araoDg 
Bormans, and it is difficult to imagino 
that if they did not thiok that the treat- 
ment cf Ma Chen was justified and that 
it would havo the desired eflect, the vil- 
lagers would not havo interfered early in 
the proceedings. That they did not in- 
terfere is however no evidence that the 
conduct of the ap'peilant was not unnoces- 
sarily brutal. Great stress has been laid 
by the learned advocate who has argued 
this ap|>esl on the reply made by appel- 
lant 1 to remonstrances, that he was nob 
beating the woman bub was beating tho 
spirit and that ihe woman would net be 
marked by so much as a scratch. But it 
appeirs to me that very much stronger 
evidence would He necessary ‘o prove that 
the appellant acted in the bona fide belief 
that tho laws of nature would be sus- 
pended in this particular instance fer his 
convenience. It is necessary to assume 
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a certain standard of common sens9 among 
all persons accused of committing crime, 
in the absence of a plea or evidence of 
insanity or mental de6cienc>\ 

Bat I do not think that it is necessary 
to convict the appellant under S. -102 of 
murder. Ho certainly had no intention, 
as far as can he judged, to kill the deceas- 
ed and the intention, which maybe infer- 
red from knowledge, is not .an indention 
which must necessarily bo inferre 1 in 
every case. Up to a certain point the 
appellant's acts, though i:i the circum- 
stances probably crummy*., did not en- 
danger life and I do not think that it i.. 
neco»siry to infer that l>:caue>9 :•«. \..'nc 
beyond that point, he intended to cause 
injurios which ho knew to oo likelv toe-. use 
doith. Kwh of the h'.o.vs struck by ii.elf 
was probably comparatively IDh*.. r.nd 
- 

seem to have been to drive cut the spirt*,. 
In an o Ihe . given b 
1 * Vision* Judge for passin . 
capital sentence eppetr to :i.e ro t. v * « o 
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undergo two years' rigorous imprison- 
ment each. 

K. N./R.K. Sentences reduced. 

A. I. R. 1918 Upper Burma 27 

Saunders, I. C 

Sqa Tet Pyo am 'tt'; rs — Appellants. 

Ma Xjtca K,i icd others — Respon- 
dents. 

Second Appeal No. 11 of 19 1ft, Decided 
on 1-Vh September I'Jlft. 

Civil P. C < 1908 ). O r. Provl- 

•ion of O. * 7 , •hould br -Iricily cunalru<-'J. 

The pro\i<-ioo« of o. |7, Ci.il 1*. C. »•», ui,| J,.j 

strlesiy oor'.fuol, mg at aiMlio wiei'i fo.* r ,|— v 
ol ju J-.'iusr.i on ihc :.r >u id >f • v. rv of new 
iU 4 ic«r or evid-ufic 'thick v..- n..i witbm ti c 
kcowIrJco of lao jf ' i.cho or con! I u.t b_> ,«.|- 
itaccd l. him r., lb, ui.-.l, should not »>■* cr«ius>l 
wi.hmt >ttul|«r<. |, al.o-:ti fp ^ c lj 

L. Pilfay — fo« Appellants. 

( * ' "lor Itespon loots. 

Judgment. ’Y h j phtincius sued to oh. 
Uin c * arc in ceictin land which they 
clx.o.: I fon.ioi ■ » un livi le i oat* to. Their 
c.a;.., wu resist e. on *ho ground that the 


ro«n>te in bu sound, audit was imintnU 
our. in Xij i y; i / i K iii v. Kmpenr ft*) :hnt 
when tho dincretion .«i to punithmem > 
i,, the Ju Igo. it is hin . . 

,rc * * : • ■: * not to c impel i ho execu- 
tive Govern moat to interfere by way of 
,#ro * w • She lentenc < I > 
appropriate! bo patted i. • 

a person e.msof >lu «t h by such mens 
maU it clear that it was his intention 
that Ids \ lotim should not escape In tuo 
ctse of npp"l hint s 2 tod :i tho same ro- 
mirks apply, with this <]uali :cv.i. u t.nat 
1 " ' 7 ero probably ictin uu U - ho in. 
"true* sons and influorco of appelant t 
and t.jat they had not the same menus as 
no l.a<l or .judging of tho allcct of thair 
acts, J think however tha. in treating 
tho deceased woman as tho evidence 

Wv V ?ff‘ ,0y “ , !/ r ? U her * t:,e "oman 
1 ' orho, ‘ Umg oUlorly and wesklv thev 

?* U3t hflv f ka <»*" tbu they wore likely 

to c<u,e doatn. Tho convictions and sen- 

tences are set asi 1 «. and i„ lj cu thereof 
Appellant 1 , l*o Till, is convicted of a u 
J,lonco punishable under S :;0- I P (’ 

i|wrt2 ao- 1 N SV l’o son t enw ,' 

U. lor«° tr,i,, S porUtinn (or sevou vesu. 

5*5' r"' 1 Ns * 

S O I ,? n ,.°" enoe P>»»l»Wo under 
' • -Ul. 1. 1 . C., parr. 2, and sentenced to 

2 * ^»0-13JUBRi= nic;u2 


»*»*ed in regard -o two 

O. 1 of three p.'oci® of land. Tiie plaimlli's 

then applied for a review on the ground 

ividi 

that the bu ,• 

property, this i lei < - < '-' ted of 

coi»:os of soitloin nt rtgDtors und maps. 
Noticj v. is isaueJ to tho defen lants who 
objected lo tii o Mp| lies ti< n which w i , 
'• r > - Molod, an i j ie Court, admit- 
:iu • th : i ovi lonce, proceeded to give tha 

P , Wnl * deoree is pi tyed for. < in appeal 
tot:... District Court the dofendauts oh- 

tho application 
(or review. Tl.0 l:i«rie( Court, however. 

1 « the appe il md the defendant*, 

or three cf them, now corno to this Court 
in second ap.-cal under 100, Civil J». C. 

It was a ground of appeal in the Dis- 
trict Court, as it n a ground here, and 
* s was 11 ground of tho defon lant's ob- 
jection to tho review, that there was no 
.•e .sou why tho evidence which the plain. 

1 1" j sought to produce after judgment 
li"'i noon delivorol should not have boon 
produced in the liist instance. To this 
ti oro arrears to be no answer. Settle- 
mont maps ar.d registers are public docu- 
mtnf3 the oxistcncoof which is known to 
every one, ard a careful litigant would 
certainly examine these registers and 
iiiapa before embarking on litigation. O. 47 
K. 4 (2) (b), expressly lays down that no 
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application for review shall be granted 
on the ground of discovery of new matter 
or evidence which the applicant alleges 
was not within hi3 knowledge, or could 
not be adduced by him when the decree 
or order was passed or made, without 
strict proof of such allegation. There 
was here, not merely no strict proof of 
such allegations; there wasnoprcof what- 
ever; there was not evon an affidavit. No 
witnesses were examined and the Judge 
was clearly committing a very serious 
illegality in admitting the application for 
review in defiance of the provisions of 
0. 47, R. 4. It is necessary that the 
provisions of O. 47, should be strictly 
construed, and that parties should not be 
at liberty to make up, at any time, for 
indolence or carelessness before coming to 
Court, by putting in evidence after judg- 
ment which they might have put in, if 
they had oxercisel duo diligonce. at the 
trial. The order allowing the review was 
clearly an improper order and must be 
set aside. Thoro was, in the absence of 
the evidence adduced, no evidence to 
justify a decree io respect to two pieces 
of the land and the original decree of the 
Township Court must bo restored with 
costs throughout. 

X.N./n.K. Order set aside. 

A. I. R. 1918 Upper Burma 28 (1) 

Mccoll, J. 

II. E. Mandari — Appellant, 
v. 

Ii. Misser — Respondent. 

Civil Appoal No. 273 of 1916, Decided 
on 14th December 1916. 

Civil P. C. (1908). O 21. R. 90 tndO. 43. 
R- 1 — Order dismissing application to set 
aside sale is not decree— Appeal against order 
of District Judge lies to Divisional Court- 
Upper Burma Civil Courts Regulation (1896), 
S. 12 (3). 

An order dismissing an application to set aside 
a sale under O. 21, It. 90, Civil P. C., is not a 
"decree” and therefore an appeal agsinusuch an 
order of the District Court lies to the Divisional 
Court, oven in cases in which the value of the 
subjoot- matter is abovo Ri. 10.CO0. (P 28 C 2) 

//. M . Latter — for Appellant. 

C . G. S. Pillay — for Respondent. 

Judgment. — The respondent in execu- 
tion of a decree for over Rs. 56.000 against 
the appellant bad two oil wells sold. The 
appellant applied under O. 21, R. 90, to 
have the sale set aside on the ground of 
material irregularity. The District Court 
set aside the sale of one well but confirm- 
ed the sale of the other. Against that 


order the appellant has appealed to this 
Court. 1 think it is clear that the appeal 
lies to the Divisional Court. S. 12 (13), 
Upper Burma Civil Courts Regulation, 
runs: 

“An appeal from a decree of a District Court 
shall, wh-n the value of tho suit in such Court is 
Rs. 10,000 or upwards, lie to the Court of the 
Judicial Commissioner and in any other case to 
the Divisional Court ” 

Thus it is only appeals against decreos 
that lie to this Court. The order appealed 
against, though it relates to the execution 
of a decree in a matter arising between 
the parties, is not a decree because an ap- 
peal lies against it, is an appeal against 
an order S. 2 (2), Civil P. C. under 
O. 43, R. (1) (j). The appeal there- 
fore lies to the Divisional Court. Reliance 
is placed on Civil Appoal No. 74 of 1916 
between the same parties which related 
to the execution of the same decree, which 
was entertained by tho loarned Judioial 
Commissioner, but in that case the order 
appealed against was passed under O. 21, 
R. 83, and an appeal did not lie as an 
appeal against an order and therefore, tho 
order was a decreo. Tho memorandum 
of appeal is returned for presentation to 
tho Divisional Court. The appellant will 
pay the respondent’s costs in this Court. 

K.N./R.K. Memorandum returned. 
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Rigc, J. C. 

Nga Meik and another — Plaintiffs — 
Appellants. 

v. 

Nga Gyi— Defendant — Respondent. 

Second Appeal No. 220 of 1916, De- 
cided on 19th March 1917. 

(•) Civil P. C. (1908), S. 80 — Suit against 
clerk for recovery of money lost through hi* 
carelessness — Suit cannot be instituted with- 
out notice under S. 80. 

Plaintiffs sued defendant, the Bench Clerk of 
a Subdivisions! Judge, for tho recovery of a sum 
of money which they alleged had been lost through 
his carelessness in losing or concealing an appli- 
cation for the execution of a decree, which bo- 
came time-barred through tbe less: 

Hel'l: that the suit could not be instituted 
without giving the defendant a notice under S. SO 
Civil P. C. [P30C 1] 

(b) Civil P. C. (1908), S. 2 (2)— "Ad judica- 
tion" — Meaning of. 

Tbe adjudication referred to in the definition 
of a decree in S 2 (2), Civil P. C., is an adjudi- 
cation granting or refusing any of the reliefs 
claimed in the plaint and embodied in a formal 
declaration. (P 29 C 2) 

(c) Civil P. C. (1908), Ss. 80 and 97— Deci- 
sion that notice under S. 80 is necessary be- 
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fore institution of suit does not necessarily 
amount to preliminary decree. 

Tbc decision in a suit that a notice under S, MO 
Civil l*. C., was necessary before the institution 
of tbe suit does not amount to a preliminary 
decree, where the plaintiff alleges that ho has 
given ncticc, aud tho decision is net therefore 
appealable. .[PMCl! 

C. G. S. Pillay—tor Appellants. 

S. Muker jee — for Respondent. 

Judgment.— Tho respondent. Mating 
Gyi, was tho Bench Clerk of tho Suhdivi- 
9ioual Judge. Yamethin. Tho appellants 
suod hint for tho recovery of a sum of 
money they alleged they had lost through 
his carelessness in losing or cor.eealin;, in 
application for an execution of a decree, 
which became time barred through the 
loss. They asserted in the plaint that 
about 10th February 1915 they sent the 
defendant, Mating Gyi, a notice under 
HO, Civil 1*. C., hut deuied that any 
notice was necessary. The receipt of tho 
notice was net admitted, and a prilimi- 
nary issue was tixed as to whether suer, 
tutico was necessary or not. The Sub- 
divisional Judge decided that it was and 
on appeal tho decision was upheld. The 
date of the decision of tbe Subdivision-*! 

udgo was the 19th January, and the 7th 
Fohrusry was fixed for tho hearing of 
evidence. On tho 5th February, the a,,. 
I’ 011 ' vva » ‘'led and was decided tho «-imo 
dav ()„ tho 7th, tho appellaut failed to 
produce any ovidonce and their suit was 
dismissed under O. 17. K. 3. The final 
order was one rejecting the plaint under 
0. 7 R. 11(d). Tho rulo did not apply 
to the case, as there was no sUtomon*. in 
tho plaint from which it appeared that 
tho suit was barred by law. Tho District 
Oourt dismissed the appeal. In his ,udg- 
ment the District Judge pointed out that 
if. K. 3, had no application to tho 
caso as the hearing had not been adjourned 
at tho instance of the appellants, hut at 
ho game time ho said that the appellants 
had no valid excuse for not producing 
thoir evidence on the date fixed for 
nearing. 

The appellants appeal to this Court on 
the ground that there has been a substan. 
t al error in the procedure of the Subdivi. 
sional Court in not granting an adjourn, 
mont °„ payment of costs for tho issue 
of subpoenas to their witnesses after tho 
he.mssa 1 of the appeal on the 5th Febru. 

Vho T v W °° ,er / |, ? U,t3 have been ar 8ued 

at tho heanng; (1) whether not . ce 

necessary to Maung Gyi under S. 80 


Upper Burma 29 


Civil P. C.. and (2) whether the lower 
appellate Court had power to doeido tho 
point, as the decision of the preliminary 
issue was not, it is contended, a decree. 
As regards tho latter points, I am of opi- 
nion that the lower appellate Court erred 
in entertaining the first appeal. Decree 
is defined in S. 2 (2), Civil P. C.. as tho 
formal expression cf an adjudientiou 
which, so far as regards the Court ox. 
pressing it. conclusive! v determines tho 
lights of tho parties with regard to all or 
any of the matters in controversy in tho 
suit, and tho decree may bo either j rcli- 
minary or final. In the present case (hero 
wa< no formal expression of adjudication, 
and non.* was ever asked for and refusod. 

I odoubtedly if the expression "matters 
in controversy " bo interpreted in its 
widest sense, it would include every ques. 
tion in dispute between the parlies. The 
result of such an interpretation would ho 
that the parties would ho bound to ap. 
peal under S. 97 of tho Codo against 
every issue that wasdccided against them 
in the courso ol tho f rial, and litigation 
would bo prolonged indefinitely. O. 15 
R \ 3 . P r °videa tii.it whore (he parties are 
at 'Muo on sorno question of law or fact 
and i'*u*s have boen framed, if the Court 
is satisfied that no further argumont or 
ovidenco than tho parties can at onco ad. 
t.uce is required upon such of tho issues 
» may be sufficient for tho decision of 
tho suit, the Couit may proceed to deter, 
m.no such i‘suos, and if the finding there, 
on is sufficient for tho decision, may pro- 
nounce judgment accordingly whether tho 
summons nan been issued for tho sottlo- 
rront of hsuos only, or tho final disposal 
of tho case, provided that whore tho 
summons has been issued for the settle- 
ment of issues only, tho parties or their 
pleaders are present and none of them 
objects. 

Under S. 33. a deoree must fol- 
ow on tho judgment. A decree of this 
kind may bo either a final or preliminary 
decree: it is based on some preliminary- 
point or points that are hold to govern 
the whole case. Resides this O. 21. 
J.r. 12-18. specify esses where a prelimi- 
nary decree can bo passed. If thoso pro- 
visions are borne in mind, it will be seen 
that the adjudication referred to in the 
definition of a decree is an adjudication 
granting or refusing any of the reliofs 
claimed in the plaint, and embodied in a 
formal declaration. All that the decision 
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of the Subdivisional Judge amounted to 
was tc declare that the notice was neces- 
sary. The appellants said that notice 
had been given, and an appeal against 
tho Subdivisional Judge’s decision was 
clearly premature. 

With reference to the necessity of 
notice. I have no doubt that the Courts 
jbelow were right in affirming it. Maung 
Gyi is a public officer and he received the 
application for execution in that capacity. 
In the absence of the Judge, para. 504, 
Upper Burma Courts Manual, provides 
that application shall be received by a 
olerk, whose duty it is to note on the appli- 
cation the dato of receipt. There is cer- 
tainly no proof on the record that notice 
was over sent to Maung Gyi of the suit. 
The question is whether the lower Courts 
woro right in dismissing the suit without 
giving tho appellants a further opportu- 
nity for calling evidence. The only ex- 
cuso given for failing to apply for sum- 
monses for witnesses is that the plaintiffs- 
appellants were appealing to the District 
Court. They did not ask tho Subdivisicoal 
Judge to stay tho case pending tho result 
of the appeal, which was only filed two 
days before tho case came on for hearing 
aud was summarily rejected. I am of 
opinion that the excuse was a vory weak 
one and that the appellants ought to have 
had their witnesses in atteudanco. They 
had ample time for applying for the i«$uo 
of summons. The appeal is dismissed 
with costs. 

K.N./r.k. Appeal dismissed . 
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McCoLL, J. 

Maung Shwe Myat — Appellant, 
v. 

Maung Shwe Ban and others — Res- 
pondents. 

Second Appeal No. 260 of 191 G, De- 
cided on 12th December 1916. 

(t) Civil P. C. (1908), Sc. 2 and 47— ’ De- 
cree” — Scope of — Determination of ques* 
tion under S. 47. 

A decree includes tbo determination of any 
question within S. 47, Civil P. C . except a do- 
termination against which an appeal lies as an 
appeal from an order. [ P 31 C 1] 

(b> Civil P. C. (1908), Ss. 2. 47 and 100— 
O. 21, R. 90 — Order ditraiccing application 
to let aside sale is not decree — Second ap- 
peal docs not lie. 

An order dismissing an application to set aside 
a salo under O. 21, R. 90. Civil P. C., falls un- 
der S. 47 of the Cede, but is appealable as an or- 
der, and is, tberefore, not a decree, and conse- 


quently no second appeal lies in respect of itr 
19 Cal 633 (P C) and 2G Cal 639, Expl. 

t P 31 C 1} 

C. G. S. Pillay — for Appellant. 

J. C. Chatter jee — for Respondents. 

Judgment. — At a sale in execution 
of a decree the appellant purchased cor- 
tain land. The decree-holders applied to 
have the sale set aside on the ground of 
material irregularity in conducting it. 
Their application having been dismissed, 
they appealed unsuccessfully to the Dis- 
trict Court and then appealed to this 
Court. The appeal was admitted and, 
heard and the case was remanded under 
O. 41, R. 23, read w ith 0. 42 as the al- 
legations of material irregularity had not 
been enquired into. The Township Judge- 
then enquired into these allegations and 
again dismissed tho application. Tho de- 
cree-holders appealed and the District 
Court directed the sale to he sot aside. 
Tho auction. purchaser has now coido to 
this Court in second appeal and a preli- 
minary objection has been taken that a. 
soeond appeal does not lie, as the appeal 
to the lower appellate Court lay under 
O. 43, K. 1 (j;. Civil P. C. For tho ap- 
pellant it is urged that the mettor in dis- 
pute related to the execution of a decree n nd 
arose between tho decrce-holdors and the 
representative of the judgment-debtor and, 
therefore, oame under S. 47, Civil P. C.» 
and that consequently a second appeal 
lies. Rclianco is placod on Prosunno 
Kumar Sanyal v. Kali Das Sanyal (l) 
and on Uira Lai Ghose v .Chundra Kanto 
Ghosc (2). At first sight it looks as if 
there were semo inconsistency in the Ci- 
vil Procedure Code, but if tho matter bo 
gone into the apparent inconsistency dis- 
appears. In the first case cited above a- 
suit was brought to set aside a sale on 
tho ground of fraud, and it was hold that 
the mattor fell under S. 244 of tho Code 
of 18S2 and that a separate suit did not 
lie. In the second caso an application 
wa9 made to have a salo set aside on the 
ground cf fraud and material irregularity 
iu conducting the sale, and it was held 
that as the matter came under S. 244 of 
the Code of 1862, a second appeal did 
lie. 

The judgment of Banerjee, J., in the 
latter case is illuminating. He held that a 
second appeal lay because the grounds on 
which it was desired to have the sa le se t 

T. (1892) 19 Cal 683=19 1 A 166 (I* C). 

2. (1SS9) iG Cal 639. 


1918 


Ma Shwe Pu v. Maong 


aside wore Dot entirely comprised in 
S. 311 of the Code of 1882, inasmuch as 
fraud was alleced— it is to be noted that 
the words "or fraud” in 0. 21, E. 90,aro 
new— and that, therefore, as part of tho 
order did not fall under S. 588 but did 
come under S, 244 it was a decre* and a 
second appeal lay. In the present cuso 
tho application was to have the sale set 
aside on the ground of material irre'tila- 
nty in conductinp.it and fell under 0.21. 
E. 90, and an appeal lay to the lov or aj . 
pnllate Court undor O. 43, H. I (j). It 
undoubtedly was a nn.tter i elating to .ho 
execution and satisfaction cf a decree and 
it aroso between the decrcc-ho) and 
tho representative of the judgineot-dehtor. 
The order Dassod. therefore, nmo undor 
S. 47, Civil P. C., hut nevertheless It was 
not a decree. In S. 2. a decree is said to 
include tho determination of any quo*, 
tion within S. 17 but not to inolude any 
adjudication from which an appeal lies as 
f tn rt PI»Gal from an order. It is necc-sary 
to read this definition so ns to exclude 
inconsistency and, therefore, it must ho 
read as declaring that a decreo includes 
the detorm'nt'tu.n of any question within 
>>. 47, Civil P. C„ except a dcN-rmina. 
lion against which an a,, pea! lie as n „ 
appeal Iron, in order. Th* dcfii.it on u 
tho Con° of 1SM2 runs as follow?: 

f)^.,,. ll(C tnaJ . 

juclcatio-1 up nay riebt claim.-J « • .1. U „ . . 
u ‘ l « ■ An order r> irctnnr 

si«Si?.“ eeou to* ,,> , bo * I un ° r d * 

" ■ <|U'6tl,.ii ... referred to j„ s o;i w, . , 

•peclrtc-' In 8. MR. i» <v|.|,Sn thl« d.f.nltbn- " n 
n\% a T'** “* S * 6 * S tl.it dell" 

it was thus clearly laid down that ail 
orders u, at came within Hie wording of 

kneu 4 W0r0 r ta ° crCC5 an ’ ih«wh the 
language used in the present Code is not 

|>he same, I do not think thoro has beon 

-ny change .ho law i„ this respect 
in tho present case the order of the Town 
lhou « h “ <°» -0H.r S «; 
1 C.. was appealablu as an o,i e , 

ati.l was, ihtrafcrc, , 10t , H.rrco, 

on*n U o".., y » socoh,, apf# „ , ]oe ', “ 

1 It lias been siisjosto-! that the mo 

inTnn Urn . 0,, ',’" ai1 3 ' ,ould 1,5 a’ 

tha «m,°n t 00 ° r r#TisioD - but '■'>“« of 
J grounds for .evi. 

Willi costs! P:,ea, “ aocor,lin S ! y dismissed 

k.N./r.k. Appeal dismissed. 
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McCoi.l, .1. 

Ma Share Pm —P lain tiff— Appellant. 

v. 

Mauug Po Han and a nolher— Defen- 
dants — Respondents. 

Civil Appeal No. 1 17 of 1!»1G, Decided 
on 5*h December 19H». 

Slaa-p Act (18791, S. 35 to,, t A4 id e 

■ w/rrd— Award net duly tlttnp.-rf Pln.-jiif r 
i» not liable to pay deficiency and p<M. d Jiy. 

• a rail .. bavt an award 
«» «urd «»l it c naive ni.li-ct «. f th. 
plaiutiff c.iouot h v calif) lj> 
ib .l l bo tr net (ill!) 

Up the d< licit 1 C . lit tl.D .t'.l.p 
penalty uivi r S. ;{&, Act 

mob a caw ti e plaimifT i* M 
upc I the award but u p> 


Hi-. 

tho 

Hi). 


, « IL’ 


■ r ul.d t.. 

ft. * .’IIOIII lit 

ki mj ii. t m ., c r 
. ’ ; 1 - being .1 1 

H*:u. andi f tu allegations of mi eouuuct can 
he pr- v.d without lo^lilue in: , t|. t , L) 

Ii ;« 0 t .-vunht t , I* put i., evUh .t o ; Cun- 

». A*<rvr<l8»)4 U .& ir 90\, IM on. 

r r . , 'fi' 31 C 2) 

J. c . ( hatUrjce — for Appellant. 

.!. C. Mu .rrjr—tor Respondent*. 
Judgment.'-- The plaintifl’.appeliant 

brought a -u.t t o have «„ award sc: „.,ide 
or. the ground of misconduct of the n r |.j 

Thaaward was stamped with 
V • ' and the ieornc) District Judge 
’ « Appellai t. to pay 

doliemiit .t ti.i. dt.tv und ;>ci,r,lty amount- 
- 1 

; -VV 1 ' ! ' ' ; " r: ' • a* she 

failed to fa\ tin* rum | wr b( .it wasdii. 

' in 1 District 
J n<1 ff clearly wrong. Tho award 
c.uld of ro., /w not ho acted upon unless 

£ a '°|\ ‘ ’ v :, i 1 ’ Hy were paid, but 
tho plain tit. .appellant did uot want it 
ne e upon; ,t was fo prevent its being 
actol upon fl, st site went info Court | 
Again ,t coul • no- be tdmiCfod in evi 1 
lenen without stamp duty and pcnaltx/ 
bong paid, but of what could it ho evi | 
j. 0 “°V • C0U . ,J ooiy l.o evidence oi 
,o. of tho arbitrators. The 

pUi'.tur.appelhnt did not necessarily 
want to P ro\ o that. Sh* alleged that 
ar ‘ ,t V' , r ' ,a ' 1 ta,:on Rp - l.OCO from 

the defondants.rcspondents a? arbitration 

«co> that amounted to an allegation 

t JTT 0 ?- A!iHi ° * hc a,,e » ^e,, that 

t .e> had not examined her witnesses. 
H she p r ° ve d f | ieso two thing8 tlnt , 

■)‘' t . , a sufficient reason for setting 
“ * t,,e *"*’*• whatever tho contents 
ot the award might he, and it xv 0u u 
not be necessary for tho District Judge 
exon to see what those contents were 
Abus she might succeed without the 


►-* 
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award being put in evidenoe at all. On 
the other hand the putting of the award 
in evidence might be vital for the defen- 
dants respondents’ case and then it would 
bo for them to pay the stamp duty and 
penalty. 

"The object of both the Statute and Common 
law would be defeated, if a contract, void in 
itself, could not be impeached, because the 
written evidence of it is unstamped, and, there- 
fore, inadmissible. If that were so a party enter- 
ing into such agreement might avoid the con- 
sequences of its illegality, by talcing care that no 
stamp should be affixed to it. I tbinlc, there- 
fore, that in all cates whore the question is whe- 
ther the agreement is void at Common law or 
by Statute, and tho party introduces it, not to 
set it up and establish it, but to destroy it al- 
together, thero is uo objection to its admissi- 
bility": Coppock v. Bower (1). 

The decree of the District Court is 
reversed and the suit is remanded under 
O. 41, R. 23, for a decision on the merits. 
Costs oi this appeal will ahide the final 
result. Tho plaintitT-appollant will be 
given a certificate under S. 13, Court-fees 
Act. 

K.N./k.K. Deem reversed, 

1. (1838) 4 M & W 861. 
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MCCOLL. J. 

Nga San Bain — Applicant, 
v. 

Mi Thaik and another — Opposito 
Parties 

Civil Revn. No. 162 of 1915, Decided 
on 2nd Ootoher 1916 

Civil P. C. (1908), O. 21, Rr. 58. 60 and 61 
— Application under O. 21. R. 58 (1)— Court 
making investigation — It is bound to pass 
orders under O. 21, Rr. 60 and 61 — Dismissal 
of application after investigation on ground 
of delay is illegal. 

IfaJudgoisof opinion that an application 
under O. 21. R 58 (1), has been designedly or 
unneeossarily delayed ho may rofuse an investi- 
gation, but if ho makes an investigation be it 
bound to pass orders under O. 21, R. GO, or under 
O. 21. R. Gl, Civil P. C., aud the dismissal of 
the application on the ground of delay after 
investigation has been made is illegal. 

S. Mukerjee —for Applicant. 

C. G. S Pitlay — for Opposite Parties. 

Judgment. — The Township Judge, 
after holding an investigation under 0.21, 
R. 58, and reviewing the evidence, dis- 
missed the application without coming 
to any finding, on the ground that it had 
been made too late. Considering the cir- 
cumstances of the case it certainly could 
not bo said that the application had been 
designedly delayed and I should feel in- 
clined to construe the word “unneces- 
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sarily” in the proviso to 0. 21, R. 58 (l), 
in a generous way. Be that as it may, 
if the Township Judge had only road this 
proviso, he would have seen that it did 
not apply because the investigation had 
already been made. If a Judge is of opi- 
nion that an application under O. 21, 
R. 58 (1), has been designedly or unneces- 
sarily delayed he may refuse an investi- 
gation, hut if he makos an investigation 
he is bound to pass orders under O. 21, 
R. 60, or under 21, R. 61, Civil P. C., 
and the dismissal of the application on 
the ground of delay after the investigation 
had been made was illegal. 

On behalf of the respondent it has been 
suggested that the investigation should 
have boon made by tho Subdivisional 
Court, but it is clear from O. 21. R. 52, 
that it is tho Court which has custody cf 
the property aud not tho attaching Court 
that has to make the investigation. Tho 
order of tho Township Court is set aside 
and the application i9 remanded to that 
Court in order that it may he disposed of 
according to law. There will bo no order 
as to costs, as tho respondent was not 
responsible for the mistake made. 

K.N./r.K. Application remanded. 
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McColl, J. 

Nga Po Nyun — Defendant — Appellant, 
v. 

Mi Yi n— PI ai n ti ff — Res pond en t . 

Civil Appeal No. 308 of 1915, Decided 
on 27th October 1916. 

(•) Transfer of Properly 4ct (1882), Ss. 60 
• n d98— S. 98 must be read subject to S. 60. 

Section 98. T. P. Act. must bo read subject to 
S. 60 of the Act, which applies to all kinds of 
mortgages, anomalous as woll as thoso described 
spec'll. ally in tbo Act. (P 33 0 2j 

(b) Mortgage— Redemption— Right cannot 
be extinguished except by order of the Court 
or act of parties. 

However a mortgage bond be worded, tbo right 
to redeem cannot be extinguished except by an 
order of the Court or an act of tho parties, ho., 
an act subsequent to the morlgago. (P 34 C 1] 

(c) Mortgage — Construction — “Once a 
mortgage always a mortgage " — Meaning 
of. 

" Ooco a mortgage always a mortgRc" means 
that an estate cannot atone timo bo a mortgago 
and at another time ceaso to be so by one and 
tbe same deed: 2 Bom 231, 1 Bel on; 21 -Vfld 
10 and Bom 297. Be/. IP 34 C l) 

(d) Mortgage — Construction — Merc inser- 
tion of forfeiture clause does not make simple 
mortgage anomalous — Mortgage is still sub- 
ject to provisions of S. 60, T. P. Act (1882). 

The mere insertion of a forfeiture clause in a 
simple mortgage-bond does not mako tbo mort- 
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gage anomalous, but even if it were so, the mort- 
gage would still be subject to the provisions of 
■S. 60, T. P. Act. [P 84 C 2] 

(e) Mortgage— Conatruction — Mortgage — 
Bond construed. 

A mortgago bond contained the following 
clause: "When five months havo elaosed if the 
principal and interest be not paid and the pro- 
perty redeemed, let the creditor go with this 
mortgage-bond to the Town Lots Ofiice and eflect 
a mutation of names and take the property as 
his absolutely: 

Held: that the failure of the mortgagor to pav 
tbo principal and interest within five months did 
not of itsolf convort the mortgage into a sale, 
and that the right to redeem continued in spite 
of such failure: (1907-09) U D R 2 Mon mat 1. 
p o}l. (1*310 1) 

(f) Mortgage— Debt— Tender of —Tender 
before it is payable is of no effect. 

A tender of the mortgage-debt before the Utter 
becomes payable under tbe terms of tho raort- 
gago-deed is of no eflect. (P 84 C 2) 

</. C. Chatter jct-lcx Appellant. 

Ii. K. Itanerjec — for Respondent. 

Judgment.— The plaintiff- respondent 
sued to redoem a house and ground which 
she had mortgaged to the dofoudant appcl- 
'ant for Rs. 50. Tho latter pleadod that 
a clause in tho mortgage- deod gave him 
the right to obtain a imitation of namos 
m the Town Lots office if tho mortgage, 
money and intorost wore not paid within 
live months, that ho had done so and tho 
property hud booomo hie. Tho plaintiff, 
lespondoot alleged that she hud made 
ono tender to tho defendant. appellant's 
wife and ono to his advocate and that the 
monoy had not Leon acceptod. The defon- 
dent -appellant denied both tenders. 

Tno learned District Judge hold that 
the contract could not execute itself and 
that plain tiff. respondent was entitled to 
redeem. Ho found that the plain tiff, res- 
pendent had tendered the mouey due to 
thedofendant.appeUanfs wifelour mouths 

inf I i?: 11 ?? 1 the mortg.age.deod 
n „ a ^ defendant. appellant was 
not entitled to interest after that date. 
Ho gave plaintiff .respondent a decree. 
K‘ 9 iu h ° r t<J r , 3,hem th0 P«>P«rty 

o e It at °? CttUli “S tho *»- 

toreat at the rate of 6 per cent nor 

lt 19 now contended that tho 
mortgage was an anomalous one, that tho 

s ; e h\rr thore, r bound *££ 

“ hat "> »=oor, lanoo with ono of thorn 

aSSSSSKS 

"“d - th. Town Lot. SiZStfSJEZZ 

U. a/5 « c 
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tion of names and take tho properly as Id* ab- 
solutely. 

N(ja Kyaw v . Nga Yu Nut (1) was a 
very similar caso. It was there hold 
that such a contract was not intended to 
execute itself and that a further transac- 
tion was necessary befoio the land could 
become the property of the mortgagees. 
But it is contended that the language 
used in the document in that case differs 
from that used in tho present case and 
that it was because of the words "if . 
we fail to redeem, wo will mako over 
outright" that it was hold that a 
further transaction was necessary, whereas 
in the present case nothing rcmainel fo 
he done by the mortgagor. I am unable 
to accept this view. 

I think it is clear that S. 9H, T. P. Act 
must he read subject to S. 00. It is one 
of the last section in Cli. 4, in which the 
rights and liabilities of the parties to tho 
di ft e rent kinds of mortgages described in 
b. 53 aro laid down, and enacts that when 
a mortgage does not come within tho 
definitions of those mortgages and is not 
a combination of the 1st and 3rd kinds or 

«V n< ,r< • thon fcho antl babi- 

it.es of the parties must ho determined 
by tbe contract itself. This does not. in 
my opinion, tako anomalous mortgages 
out of tho operation of S. CO, which «ic. 
eur attlis beginning of the chapter and 
is clear y meant to apply l0 ali mortgages., 
l.’O following passage from Gour’s Law 

n Zn n9t :n 3. 

p. i2J, 19 illuminating : 

rcdc-m lh< C o V f l . L%W lhr d,bl0r WM to 

thnTEf ,1 SI?!!, ? P,ynJCal ol bi * debt at any 
hf n, •' 1 thi » right 

»o exercised i nr pi to of * covenant to tbo con- 

,n t b0 dccd - Tuc Civil La* 

t oo ^ b ; Unco 01 lh * transac- 

J* . ar " ued thei eince by mortgago tho 

bv w,y of * ccut,l v for tho 
w. . ,/ .K d , U ? r was ° 0 *' to the P ro- 

fobi' ll .M| dCb T C ° U,i otherwise pay oil bi, 

clmnJi r m wns for8i P n 0,1 l,1 ‘“ Engl leb 
Common r , aw which rigidly enforced tho cove- 

K*fh-i?n/° r h P,lUr0 ° n u btcac: ‘ o1 lho co '"Ji«icn. 
Law M?rS?T! V !V h ! priuc, P ,,?> of tho Civil 
Mvv/it? oMUe In read,,y rccogniaed tho 

But ,kI a w; V cn ! orc ' a * uiortgago contracts, 
the ri™ I ^ debtor® bed the power to strike at 
gjnyaorf Ibetaw. tbo Courts of E..ulty in 

other hanS 0 ^!! 504 D0 , 8Uch P° wcrB - ° n tho 
whlllt mot .* h ° y - P rofessed to follow tho law 

SXflJiV* 11 ;* ,t8eTi,# - and 60 ,n Eog'-nd. 

the '*%' d, ° 8 on breach of tbo coudition 
the mortgagee bad tbe legal estate, still as it was 

Sen7Jt°: a K bl , elhathC8h ° U,d relaiu ,or hi * own 

benefit what was intended as a mere security 
they allowed the mortgagor to redeem on pay-’ 

L (1907-09) U B R 2, Mortgage 1. 
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ment of the mortgage money and costs, notwith- 
standing the forfeiture at law. And this right, 
which was the creature of equity and the object 
of its solicitude, came to be designated the equity 
of redemption. Indeed, to the Judges of Com- 
toon Law, it was an innovation which they 
struggled bard to oppose, but the Courts of 
Equity justified its intervention on the ground 
that tho clause as to forfeiture was in the nature 
of a penalty which should be relieved against.'' 

I think there can be no doubt that the 
legislature deliberately embodied this 
equitable principle in S. 60, T. P. Act, 
*nd as it is an equitable principle. Courts 
of equity are bound to follow it even 
.where the Transfer of Property Act is 
not in force. Tho principle is that, how- 
ever tho mortgage-bond be worded, the 
'right to redeem cannot be extinguished 
except by an ordor of the Court or an act 
of the parties; i. e.. an act subsequent to 
tho mortgage. In Dapuji Apaji v. Sena, 
waraji Barvadi (2) it was explained that 
the rulo ‘ once a mortgage always a mort- 
gage' ‘ meant that an estate could not at 
one time be a mortgage and at another 
tiuio cease to bo so by one and the same 
deed. In Kanaran v. Kuitooly (3) it was 
hold thnt a stipulation in a mortgage that 
if tho mortgago monoy were not paid on 
the duo date tho mortgagor would sell the 
property to the mortgagee at a price to bo 
fixed by an umpiro, was uuonforceahlo as 
constituting a fetter on the equity of 
redemption. In Kanhayalal v. Narhar 
(4) Chaudavarkar. J., said : 

“Tho law is well established that, though 
onco a mortgago always >. mortgago and no clog 
can bo placed by tho mertgagoeon tho mortgagor's 
equity of rodent ptiou, it is open to both of them 
to enter into a contract subsequent to the mort- 
gage for tho salo of tho mortgaged property to 
tho mortgagee. *' 

( but though tho District Judge had held 
'that there had been a subsequent transac- 
tion, which the parties had for yoars 
treated as a sale, it was held that tho 
right to redoem had not been extinguished 
because the parties had acted under the 
mistaken belief that the forfeiture clause 
was enforceable and their conduct had 
not boon tho consequence of a transaction 
(independent of the mortgage. Several 
other rulings could be cited to the same 
olJoct. It is obvious, therefore, that if a 
forfeiture clause turned a simple mort- 
gage into an anomalous one, it would still 
be subjoct to the equitable rule contained 
in S. 60. T. P. Act: but I am of opinion 

2. (1877-78) 2 Bom 231. 

3. (1S93) 21 Mad 110. 

4. (1903) 27 Bom 297. 
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that the mere insertion of a forfeiture; 
clause in a mortgage-bond does not make: 
the mortgage anomalous, the forfeiture,' 
clause is merely of no effect. The plain- 
tiff-respondent is, therefore, entitled to 
redeem. The learned District Judge held 
that the defandant-appellant was entitled 
to interest for four months only because 
the plaintiff respondent at the end of 
that time had tendered payment to defen- 
dant. appellant's wife. Apart from the 
question whether 9he could be considered! 
her husband’s agent — they are ponnas — 1 
the tender, if made, could have no effect' 
because tho bond provided for a mortgage 
to last five months and so the money had 
not yet become payable. The plaintiff- r68-| 
pondent also allegad a tender to defon- 
dant-appellant's Advocate two months 
before the institution of tho suit. There 
is one witness on her side who deposes to 
this tender, but tho Advocate, callod ns a 
witno99 by defendant. appellant, domed it 
and 9tatod that the plaintiff respondent 
had asked for time. There is nothing to 
show which of the two spoke tho truth* 
and I must decido that tho tender is not 
proved. The interest duo up to tho in- 
stitution of tho suit is Rs 39-6-4. The 
plaintiff- respondent could bavo savod fur- 
ther interest by depositing tho redemp- 
tion money in Court. As she did not do 
so she will pay interest at tho rate of 
12 per cent, per annum from the institu- 
tion of tho suit to the date of payment. 
Tho docreo of tho District Court is modi- 
fied accordingly. There will bo no ordor 
as to the costs of this appeal. 

K.N./R.K. Decree modified. 
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Rigg, J. C. 

-V ga San Nt/etn and others — Appel- 
lants. 

v. 

Emperor — Opposite Party. 

Criminal Appeals Nos. 24 to 33 of 1917, 
Decided on 27tb March 1917. 

(a) Evidence Ac! (1872), S. 30 — Confession 
of co-accused it not proper btiii for convic- 
tion in absence of other evidence. 

The confession of a co-accused is not tbo same 
thing as the testimony of an accomplice and 
stands on a different footing. It may be taken 
into consideration as lending support to other 
evidence in the case. But if there is no other 
evidence, it is not a proper basis for a conviction. 
It is not strengthened by the fact that it is sup- 
ported by the other confessions, whether these 
have been made in such circumstances as to 
preclude tbe theory that there has been con- 
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of which the most important are a pawa 
with a dah-cut and some human hair, 
and three sticks of dahat wood. The 
wounded dacoit managed to escape. Nga 
San Nyein was found wounded aftor the 
docoitv, and his wounds correspond in 
respect of position and ago with those of 
the man attacked by San Kwiu. 

The rest of tho evidence in the oase is 
found in five confessions, all 0 f which 
have been retracted in Court. Tho evi- 
dence of corroborations is of very little 

or no value, and except in the case of San 
Nyein, the convictions rest upon the 
credit to ho given to tho confessions. Tho 
hessions Judge believed that tho conies- 
sions were voluntary and wore true. Ho 
failed fo consider whethor confessions of 
co. accused persons aro proper material 
upon which to base a conviction unless 
they are corroborated in material parti- 
culars and ns regards the identity of tho 
persons alleged to ho concornud in tho 
crime In Emperor v. KeUri ( 1 ) it was 
hold that a retractod confession may he 
taken into consideration against co-accus- 
Cd persons, and although corroborative 
evidonce may bo necessary, it is not 
noccssary t hat such evidence should be by 
Itself sutteiont to support a conviction. 
Richards, J., said. that ho could see no 
reason why a Court could not legally 
convict an accused person on tho unsup. 
ported confession of a co-accusod. Ilo 
remarked that at tho sarno time it is 
very seldom that a Court ought to con- 
vict on such unsupported evidence. I n 
Gan^pa hardepa v . Emperor (2) 
Heaton, J., thought that the confessions 
of seven co-acco^ed. who had indopen- 
dentlj, implicated four others, was a sulli- 
c.ODt basis for supporting the couvictions 
of these four men. and ho referred 
to Illus (b). 8. 111 . Evidence Act. ?as 
atrordmg p/ocisely tho kind of corro- 
boration which in certain circumstances 
is a sound foundation for belief. This 
view was not, howover, accepted bv two 
other learned Judges of the same Court. 

W ,w,“ il was a ru, ° followed in 

all the High Courts in India that a con- 
viction founded solely on the confession 
of a co-accused could not be sustained. 
They also held that Illus. (bj, 

S. 114, Evidence Act, only applies to the 
t est [y on y of an accomplice. An exami- 
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ni vance between the persons making the confes- 
sion or not. Case-liu discuued. [P 36 C lj 

(b) Criminal Trial— Confession— Retracted 
confession— Value of. 

Too weight to he given to a retracted confes- 
sion depends on the circumstances under which 
it ie made, and on the intrinsic credibility of 
tho confession: 1 L D It 236, IUl. on. 

(P 37 C 1] 

(c) Criminal Triol — Procedure— Examina- 
tion of accused-Object is to afford him 
opportunity of explaining away evidence 
against him. 

The object of esimining an accused person is to 
afford him an opportunity of explaining awav 
evidcoce anaiost him. Each point apnearing in 
evidence should be put to the accused and ho 
should bo iuvit-d to offer bis explanati on or com- 
ment on it. Anything iu the nature of cross- 
examination should he avoided, [V 33 C 1,2) 

c. G. S. and L. Pillay—lor Appel- 
lants. 

U. .V. Lutter — for tho Crown. 

Judgment.— Nga San Nyein, Nga 
Ngwo /.m, Nga Kyi Byu, Nga Hme. Nga 
ban Byaw NgaShin. Nga Van Nyein. Nga 
I o Min, Nga Thu Daw and Nga Tot Si 
havo all been convictod by the Sessions 
Judgo, Magwe. of committing dacoity 
with murdor at Kyaungyagan on tho 19th 
hoptomhor last and with tho exception of 
rsga Lot Si had hcon sentenced to death, 
lhorois no doubt whatevorthat a dacoitv 
was committed in the course of which 
Maung Nyi Mating was killed by some of 
tho dacoits. Tbo evidence shows that 
lato at night, six or sevon inencamoarmed 
with dahs. sticks and a tube. gun to the 
house of Maung Shwo Daik. They do- 
maDded mooey and some of them called 
out that they had caught oco of the 
pmates of thehouso. Thereupon Sin 
Kwin and Nyi Maung attacked tho 
dacoits with dahs. Both of them wore 

Ute U "?„ .I 1 ." v N>i M “ UDR ' li ' d "■'ee.Uvs 
later n ti, e y 0DRn(!NaU n B ho#piu| Th() 

.till nL°r .h K ” hn,t lh0 ,la " 0il8 »•«> 
» „ U! ° 01 Sh ' ,e ,hik *"•1 not 

hei a! , - W ” ,, . r ° trelliOB “ ,ler, ‘ han ' lo “- 
o ;, ° . at " 0n '" t 10 commit tho robbery. 

396 clearly applies to the ca*o 

the , rivht d f Nyi M,lUD S Wer ° j U9ti fied by 

the right of private defence in attacking 
the dacoits, who woro not justified bv the 
provocation thus given in killingNvi 

with a /h' MaUn r" WaS CUt 90VeraI 

Jv! a dah,0ne of the wou nds being a 

no d ,uh, n th°V he ha0k '* aDd there 
assails^ ^ ,D - CaU9in,? his death - bis 
WQ " t3 com ^tted murder. San Kwin 

unded one o. the dacoits on the head 
The dacoits left behind them Exs 1 — 7 * 


1 (190?) 29 All 434. 

AIR 1014 Com 305=33 Bora 
673. 
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nation of tii9 authorities leaves no doubt 
in my mind that the decisionof the majo- 
rity of the learned Judges in Gangapa 
Kardcpa scase (2) is correct: Queen v. 
Jafjir Ali (3), Queen v. Naga (4), Queen- 
Empress v. Dosa Jiva (5), Queen- Em- 
press v. Khandia (6), Queen. Empress v. 
Bam Saran (7), Queen-Empress v. Xir- 
vial Dai (S), Giddigadu, In re (9), Em- 
press v. Ashootosh Chuckerbutty. (10), 
Yasin v. King-Emperor (11). In Queen 
v. Sadliu 31 undul (12). Phear, J., 
said: 

"It is true that the instance of corrobera- 
tion which is appended to Illu. (b), of S. 114, 

Evidence Act is corroborstion to be 

found in accounts of an occurrence given by the 
accomplices; but it is noticeable that the legis- 
lature . . . makes it a condition . . . that these 
accomplices should have been ‘captured on the 
spot and kept apart from each other’ and . . . 
there is not the slightest indication that the 
legislature intonded in this passage by the terms 
'accounts given by the accomplices' anything 
other thau accounts given in due course of exa- 
mination a* witnesses." 

Section 133, Evidenco Act. modifies 
the genoral rule laid down in S. Ill, hut 
it cloarly refers only to accomplices who 
have been examined as witnesses. The 
rosult of the decisions cited above appoars 
to he that the confession of a co-accused 
iporson is not the same thing as the testi- 
mony of an accomplice and stands on a 
different footing. It may be takon info 
consideration as lending support to other 
evidenco in the caso. But if there is no 
other evidenco. it is not a proper basis 
for a conviction. It is not strengthened 
by the faot that it is supported by tho 
jother confessions, whether these have 
(been made in such circumstances as to 
'preclude the theory that there has been 
[connivance between the persons making 
the confessions or not. Mr. Lutter, who 
ha9 appeared ’in this Court for many 
years, informs me that it has been the 
rule uot to uphold convictions based 
merely on the confessions of co-accused 
persons He is uot prepared to support 
the convictions of Yan Nyein, To Min. 
San Byaw or Nga Shin. These convictions 
rest entirely on tho rortacted confessions 

3. (1878) 19 W R Cr 57. 

4. (1875)23 W R Cr 21. 

• 5. (1886) 10 Bom 231. 

G. (1891) 15 Bern 06. 

7. (1886)8 All 3CC. 

8. (1900) 22 All 415. 

’ 9. (1910) 33 Mad 46=1 I C SG7. 

10. (1879) 4 Cal 483. 

1). (1901) 2S Cal 689. 

12. (1S74) 21 W R Cr C9. 
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of other appellants, and are set aside. 
Nga San Nyein, Nga Po Min, Nga San 
Byaw and Nga Shin are acquitted and 
will be set at liberty. San Nyein, Yan 
Nyein and Po Min belong to Kvunbosan 
village, whilst San Byaw, Nga Shin and 
Nga Hma come from Kyetthaukkwin. 
Maung Shwe Ge is headman of Kyun- 
bosan. Yan Nyein and Po Min ' are 
his sons, San Byaw and Nga Shin are 
brothers and his nephews; whilst San 
Nyein is another nephew. 

San Nyein disappeared after tho 
dacoity. and was induced to surrender by 
Shwe Go, who seems to have been chiefly 
instrumental in detecting thiscase. Maung 
Chet, a cousin of San Nyein, said in the 
committing Magistrate's Court that Shwe 
Ge mentioned the names of all tho appel- 
lants to him before San Nyein was arres- 
ted, hut this piece of evidence was not 
elicited in the Sessions Court, and Shwe 
Ge was not questioned about it in either 
Court. Maung Chet also told tho com- 
mitting Magistrate that Shwe Go was 
very anxious and asked him to help him 
with reference to his sons and nephews, 
but this important statement was also 
overlooked in the Sessions Court. San 
Nyein was arrested on the 7th Ootober, 
and confessed to his undo, to Maung Chet, 
Maung llrao and the Kama headman Tun 
Tin. He implicated NgwoZin.Thu Daw, 
Tot Si, Kyi Byu aud Nga Hie. 

IIo described Nga II lo as a villager of 
Magyi-vo. The other four men all come 
from Yeson villago. Thu Daw probably 
is the father of Tet Si, hut this relation- 
ship ha9 not been clearly ascertained and 
the conjecture of its existence rests upon 
the headings of the examination forms. 
On the 8th, San Nyein confessed to a 
Magistrate and stated that he did so as he 
had no chanco of escape. In that confes- 
sion he suppresses all mention of the visit 
to Kyctthaukkwio villago by the members 
of tho gang and he puts the gun iD the 
hands of Ngwe Zin. IIo also says there 
wore six men concerned. As the other 
four were all relatives, his roa9on for 
silence i9 obvious. There can be no doubt 
that this confession is a voluntary one. 

San Nyein was wounded, and tho explana- 
tion now put forward by him of the way 
he received those wounds is incredible. 
They are the kind of wounds that one 
man would receive when fighting with 
another. The evidence of his identification 
of hi9 own pawa at tho Police Station is 
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coupled with n promise that if ho confos- 
ses. he will he given a pardon. Soine- 
tm'e? the police have a certain amount of 
evitlonco against the man and induce him 
to confess under ;• similar prom iso. Rela- 
tives are not infre luentiv called in to 
persuade him that it will ho better for him 
to confess. Others confer in the hope that 
they will derive son 10 hern fit from doing 
so and will ho lesseeverelv punished. Somo 
confessions are made out of resentment 
against thoso who have already con fos-ed 
and with a view of securing their punish- 
mer.t. w hatever may happen to Use person 
confessing. Not infrequently confession* 
ore due tc a belief that every thing is lost, 
and that the result of deeds in a former 
statoof existence has brought the prisoner 
iuto peril. Ho succumbs to his ill luck and 
docs not attempt to fight against it. ft 
is no* possible to enumerate exhaustively 
all the motivos that may lead to a con- 
fession hut tho present case scorns to 
a:iorJ illustrations of tho motives just 
suggested. I have no doubt that Kvi 
I'VU s comession wasdue to a fooling that 
ho could not escape from punishment, and 
hat ho might as well yield to his fate. 
MtV0 tu the headman, and 
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inadmissible and should not have been 
recorded, a9 it is excluded by S. 25, Evi- 
dence Act. The evidence a9 to his point- 
ing out the place where sticks were cut is 
of no value. The sticks found at the 
scone of crime did not correspond with 
tho stumps. There can be no doubt about 
San Nyein being cdo of the dacoits, and 
he has been rightly convicted. 

Thu Daw and Ngwe Zin were arrested 
on the 8th October hut did not admit 
their guilt. On the 13th Kyi Byu was 
arrested and he confessed the next day. 
He said that his motive for confessing was 
that he knew that he’eould not escape 
from tho policoand San Nyein had already 
confessed. Prior to this he had con fosse! 
to Tun Tin, who says that he named tho 
loson men, San Nyein, Van Nvein. Po 
Mm. San Byaw, Nga lime and Nga Shin. 
•Maung II mo was also present at the ccn- 
lesston. In the committing Magistrate's 
Oourt ho said that Kyi Byu named all the 
accusod, but in the Sessions Court ho said 
that ho implicated tho Yeton men and 
♦» Ho WMno6 askod to explain 

the diflorcnco between his two statements. 
“• ,B SbweC.oon his wife's 

sido and ho may have intentionally sup. 


pressed some names in the Sessions Couif 
n his confession beforo the the Magistrate 

y SL ,,10nt,ol, s N « n Shin, San Nyein, 
Tot Si. Thu Daw. DgweZin and three no. 
known men from Kyctthaukkwin. and 
says that ten men were concerned in the 
daco.ty Ho has retractod hit confossion 
which ho declares wr.s made under H|_ 
treatment by the police. There is not 

m° t ! * 3 0>t r °n ° n t0 sup,,oso that 
he.™ *1 dl.troated. lie denied that 

to the vi,l »30 headman. 
H o ov donee against Kyi Byu consists 

° ® ,y oi theso •’Otracted confossions w ith 
* UV "° r \ derive from oho 
con cbsions. Tho law relating to retracted 
confessions was fully ui, cussed \ n Chii 
I nn v. Crown (l-V). and | adopt tho con 

! CWr S ° f n he ,C,arne '‘ ,u, ‘* w °l “>6 Chief 
Court in that case. Tho weight to h 0 

Pivon to such confessions depends on tha 

circumstances under which they w 

!u ° a " d on tho intrinsic credibility of 

essio 0 TJV'T 9 - In my experience £2! 

of physical mT* f ar ° Seldom tho result 
<!« .• 'll-troatment by the police 

Sometime, the person eonfeesine i, 

n "tr" C ° , “ r " ill,Dce and is indeed 

of a 


lia, entirely failoJ t 0 explain why ho did 
SO. if lie was not concerned in tho crime, 
i am Of opinion that tho confession is 
substantially true, so far as the part played 
J*y him in tho crime isconccrnod, although 
for some roason ho has concealed tho 
narnos of some of his companions. Ho 
has l*ocn rightly convicted. 

Tho day after Kyi Byu confessed, both 
r.i„ Daw and Ngwc Zin, who had been 
in the same lock-up. confessed. They had 
, eon ,n f^hce custody for a week. Thu 
J>aw was closely examined by tho Magi, 
strato about his reasons for confessing. 
Ho said that his mind was in a stafo cf 
cornu ion or bewilderment, that he knew 
ho wculd not oscapo punishment, and al- 
hough he was afraid, ho could not avoid 

h«f u .°- C0U ^ nCt keep Himsolf. and 
he felt himself, unsafe. Nga Zin said that 
he knew he would he punished, hut he 

? .' vho had taken »' ar ‘ in th « 
uacoi t y to bo punished. Ho was askod 
»y ho had delayed and said that ho had 
oeen considering tho matter and wonder- 
ing w j!2 her ' ,f he bpo,<0 out - the wives 
ana children of tho others concerned would 
he oppressed or put to trouble. H 0 pro- 
bably meant to say that he felt a certain 
amount of sympathy with them. Both 
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raen now say that they were ill-treated 
by the police. There is not the slightest 
reason for believing this assertion. They 
both corro from the same village as Kyi 
Byu and are neighbours. The fact that 
both confessions were mado the day after 
Kyi Bvu confessed is very significant. 

The men were all confined in tho same 
police station, and Kyi Byu had men- 
tioned the names of Ngwe Zin and Thu 
Daw. It was pointed out in Queen Em. 
press v. Easvanta (14) that the law in 
India is not identical with that in England 
on the relovancy and admissibility of con- 
fessions. In England if thero is any 
doubt about tho admissibility of a con- 
fession it has to bo proved to be free and 
voluntary. In India the question to bo 
docidod is whether tho confession appears 
to havo been induced by any of tho means 
mentioned in S. 21, Evidence Act. There 
are r.o grounds for supposing that the 
confessions of Thu Daw and Ngwe Zin 
wore induced by any of those moans. 
I hey ore, therefore, admissiblo and the 
only question is whothor thoy are credible, 
rhoro is very little corroboration. Chit 
l’o says that ho saw Ngwo Zin and Tet 
■Si loavo tho villago of Yeson about sunset 
on the day the dacoity was committed. 
Maung Kaung says ho saw Ngwe Zin leave 
tho gate alono. Ma Kaw states that So Pe 
told hor that ho saw blood on Thu Daw’s 
jacket on tno night of tho dacoity. So 
Po and Mating JI la depose to having seen 
tho blood, which Thu Daw told them was 
fowl's blood. Thoro is nothing to show 
what tho naturo of the blood was. This 
evidonce doos not corroborate any of the 
incidents mentioned in the confessions. 

The prosecution roust, therefore, fall 
back on tho inhoront credibility of the 
confessions as sufficient ground for the 
conviction. The motive for the confes- 
sions of Ngwe Zin aod Thu Daw seem9 
to mo clearly to lie in the fear and an- 
noyance caused by tho fact that Kyi Byu 
had confessed and implicated them. The 
Sessions Judge remarks that the five con- 
fessions in tho case differ considerably in 
tho details of the goiug and coming of the 
dacoitsand the course of the dacoitv. But 
he thought that in spite of these differen- 
ces, they were correct and true. The 
greatest differences are between San 
Nyein’s confession and thoso of the other 
four men. There are strong reasons for 
t hinking that San Nvein has suppressed 

14. (1901) 25 Bom 169. 


much of what he knew to shield his 
friends, if they were concerned. If the 
confessions of the other four men are 
compared carefully, there are no serious 
discrepancies in the accounts given. Nga 
lime says that San Byaw had one of the 
guns when he went into the village, and 
others say that Nga Shin had it. 

The gun may have passed from one 
hand to another. I have carefully con- 
sidered whether the confessions were 
the result of police tuition and I think 
it impossible to believe that thoy 
were. The Kyetthaukkwin men were 
arrested on the confession of Ngwe Zin. 
It is very unlikely that the names of those 
men were inserted at the suggestion of any 
police officer. Four of thorn were close 
relatives ofShwo Ge, who had assisted the 
Police to detect the case. Thoro is no 
reason why the Police should wish for the 
gang to be enlarged. If tho Kyotthauk- 
kwiu and lvyunbosan men woro included 
in tho mombers of tho gang as an aftor- 
thought. it must have been due to tho wish 
of Kyi Byu, Thu Daw and Ngwe Zin to 
rovonge themselves on Shwe Ge. Kyi 
Byu onlymontionsonoofthemenby name, 
and Thu Daw only knew two mon. If 
Thu Daw and Ngwe Zin had conspired to 
confess out of revenge, Thu Daw would 
probably have mentioned tho same names 
of tho Kyetthaukkwin. Kyunbosan party 
as Ngwe Zin did. But the theory becomos 
still more difficult to believe when Nga 
lime's confession is taken into considera- 
tion. He comes from Kyetthaukkwin 
(W etchok is tho same villago) and was 
only in police custody for half a day at 
Yenangyaung before he confessed. He 
admits that be was kept away from tho 
other men in the lock-up. His confession 
therefore wag not the result of confer- 
ence with Thu Daw or Ngwe Zin, and he 
had no reason whatever for implicating 
his fellow villagers. He is also known as 
Ilnget Kyi, by which name he was men- 
tioned in Ngwe Zin’s confession. He 
states that he was taught what to say by 
Min Gyaw, a Sergeant of Police. He was 
in the charge of the headman after arrest, 
and if there was tuition, the headman 
must have been aware of it. It seems to 
mo impossible that any policeman could 
have taught Nga lime so well in the 
short time before be confessed, that he, 
an ordinary Burman yokel, would have 
been able 6o give a detailed account of the 
crime and of the part played in it by ten 
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men so as to make that account tally with 
Nga Zin's confession. His reason for con- 
fessing is that he thought he could not 
escape punishment. As was remarked in 
Chit Thun’s case: 

‘‘II is not improbable that a person under arrest 
may think his fate is certain, and that the only 
hops for him lies in either obtaining a pardon or 
a less severe punishment by coufession and im- 
plicating his fellow-criminals. " 

This motive is a common one amongst 
Burraans, who are muoh intluonced by 
their belief in “kan” or the rosulc of 
deeds in a former existence. After careful 
consideration, I have come to the conclu- 
sion that the Sessions Judgo is right in 
believing that the confessions were sub- 
stantially true as far as they affected 
those making them. Against Tet Si the 
only evidence is that of the confusing co- 
accused and that is an insufficient basis 
for a conviction. The conviction of Tet Si 
is set aside aud he is acquitted. Tho Ses- 
sions Judge ha9 sentenced the others to 
death. It was pointed out in Queen. Em. 
press v. .Ypa Pyon Cho (15) that son. 
toncos of death should he passod in cases 
under S. 3%. I. 1\ C., unloss thoro are 
extenuating circumstances. Tho gang in 
this ca60 wont out armed with tho two 
tube guns and dabs and tho probability 
of some villagor being killed must have 
boon present to their minds. The persis- 
tency with which these offences are com- 
mitted in Burma calls for tho severest 
punishment. According to the confessions 
“Nga lime and Kyu Byu waited outside 
tho village. They were keeping watch 
thoro and according to tho map, were 125 
yards flora the house attacked. They are 
equally liable under S. 37. I. 1\ C.. for 
tho daooity, and their more presence at 
tho actual scone of the crime is im- 
matorial: Queen. Empress v. Teja (1G). 
Iho alibis sot up are so weak as not to 
requiro serious discussion. I dismiss tho 
appeals of San Nyoin. Ngwo Zin. Kyi 
Byu. Thu Daw and Nga Hme. 

The manoor in which the committing 
Magistrate has examined some of the ac- 
cused is open to most serious objection, 
lie has cross-examined them and askod 
such question as "If you did not commit 
the dacoity, who did?” It ought not to 
be necessary to point out that it was for 
the prosecution to prove who committed 
the crime. The object of examining an 
accused person is to afford him an op. 

15. S J L B 036. — 

1C. (1896) 17 All 80. 


Portunity of explaining away evidoncei 
against him. Each point appearing in ovi-( 
dence should bo put to the accused and 
he should be invito 1 to offer bis explana- 
tion or comment on it. Anything in tha 
nature of cross-examination should ho. 
avoided. 

k.n./ r.k. Appeals dismissed. 
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Rigg, .1. C. 

Sa/i/a— Dccreo-huldor. 

v. 

I latter shy — Judgment-debtor. 

Civil Revn. No. 219 of 1910, DociJcl 
on 18th June 1917. 

Army Act (44 and 45 Viet. C. 58), Ss. 136 
commissioned officer it not 

0 , f ,c er"- H it pay i. exempt from allacft- 
ment-Civil P. C. (1908), O. CO (1). 

A uoo-coiuiniMionrd oUic-t i« merely a soMier 
and it not ad "officer" within tlo meaning of 
S. 13f>, Armv Act. and therefore the pav cf »ueh 
o;lic« it under S. Ill ol tho Act exempt from 
aittclinunl in execution of a decree of a civil 
Court. [1*40 0 2] 

-•/ . U. Luttcr — Amicus curiae. 

Judgment — This is a reference by 
the Township Judgo, Bhamo, as to who- 
tbor the pay of a non-commissioned offi- 
cer in charge of the supply and trans- 
port. Bhamo. is liablo to attachment in 
execution of a doerco passod by tho Court 
under its small cause Court jurisdiction. 

It is contendolon behalf of tho judgmont- 
dohtor that his pay is exuinpt from 
attachmoutundorS. 14 1. Army Act (44 and 
•15 \ ict., c. 58). Noiihor party has boon 
represented by counsel at tho hoaring, 
but Mr. Butter has kindly argued the 
case as amicus curiae. The proviso to 
S. 144, Army Act, runs as follows: 

Providod that 

(1) ‘ Any person having causo of action or null 
agtm't a soldier of the regular forces may, 
notwithstanding anything in this section, after 
due notice in writing given to the soldier, or 
lelt at his last quarters, proceed in such action 
or smt to judgment and have execution other 
than against the person, pay. arms, ammunition, 
equipments, regimental necessaries or clothing 
of such soldier . . .** 

The section commences by exempting 
any soldier of His Majesty’s forces from 
boing taken out of tho service by process 
execution or order of a Court of law, 
except in respect of a charge of or con- 
viction for crimes or (b) debts, damages 
or money exceeding £30 over and above 
the costs of suit. The section then ex- 
plains what is meant by a crime, a Court 
of law, and the method of proof of the 
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debt, damages or raoney and declares 
that all proceedings in contravention of 
the section are void. The proviso con- 
tains an exception to the privileges con- 
ferred by the first four sub-clauses cf the 
section, and although as pointed out in 
Murray k Co. v. Print (l), the drafting 
of the section is open to criticism, I 
think there is no doubt that the pay of a 
soldier is exempt from attachment unless 
there is any other provision of law that 
is inconsistent with it and prevails. S. 136, 
Army Act, lays down that the pay of an 
officer or soldier should bo paid without 
deduction other than the deductions 
authorized by the Act, etc., or by any 
law passed by the Governor. General in 
Council. 

The last clause was added at the 
same time as S. 151 was repealed, 
which dealt with the way in which a 
civil Court could award execution against 
porsons subject to military law other 
than soldiors. In Prins v. Murray k 
Co. (2) it was hold that sub-S. 2, Cl. (b), 
S. 60, Civil P, C., does not amount to a 
declaration that the provisions of sub- 
S. 1, S. 60 do not constitute a law 
passed by the Govornor-Gonoral in Coun- 
cil authorizing deductions to be raado 
from the pay of anofficorofHis Majesty’s 
Rogular forcos. The doubt that oxisted 
about the correctness of this view in 
consequence of the difforoncos in opinion 
in tho High Courts of India has beou 
set at rest by tho repeal of sub.S. 2 (b), 
S. 60 by Act 10 of 1914. The question 
for decision, therefore, resolves itsolf 
into ono of whethor sub-Cl. 1, S. GO, 
Civil P. C., authorizas the attachment 
of soldiers’ pay and if so. how it is to bo 
reconciled with S. 144, Army Act. Cl. 1 
exempts to a certain extent tho j>ay of 
tho public officers or servants referred to 
in Cl. (h) from attachment, when they 
are on duty. "Public officer'' is defined 
in S. 2 (17), Civil P. C., and includes 
commissioned or gazetted officers in the 
military forcos of His Majesty and every 
officer in the service or pay of tho 
Government. It is argued that non- 
commissioned officers fall within the 
latter description, and that, therefore, 
their pay is subject to attachment to the 
extent allowed in S. 60(1), unlessS. 144, 
Army Act, is to override this section. 

1. (1911) HOC 82=10 I C 719. 

2. AIR 1914 Oudh 193=17 O C 99=23 I C 
935. 


The reply to this argument is that in 
S. 136, Army Act, the term “officer" 
does not include a non-commissioned or 
warrant officer, who is merely a soldier 
within the meaning of that section, and 
the provisions of S. 144, Army Aot, pre- 
vent the operation of S. 60 (l), Civil 
P. C. This is clear from the definition 
of "officer" in Cl. (4). S. 190, Army Act. 
Had the legislature intended to include 
non-commissioned officers within tho 
meaning of S. 60 (1). Civil P. C., I think 
this intention would have been clearly 
shown by including them in Cl. (c), 
S. 2 (17), Civil P. C. I am of opinion 
that sergeant Battersby’s pay is not, 
liable to attachment in execution of the 
decree in the township Court. Bhamo. 

K.N./R.K. Reference anstvered 
in the negative. 
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Rigg, J. C. 

Ma Tok and others— Appellants, 

v. 

Ma Chit — Respondent. 

Second Appeal No. 356 of 1916, Deoi- 
dod on 30th May 1917. 

(•) Buddhist law (Burmese)— Succession — 
Children of divorced wife living with mother 
and not keeping filial relations with father 
cannot inherit father's property. 

Under the Burmese Bbuddblst Law tho 
children of a divorced wife, who live with their 
mother and do not maintain filial relations with 
tho father, are not entitled to sharo in his estate 
where tbors has been a division of properly at 
the time of divorce. By maintaining filial 
relations is meant semetbiug moio than paying 
visits to the parent or receiving presents from 
him. which only indicates a continuance of tboso 
relations that are natural bntweeu a parent and 
child. Filial relations implies living and work* 
ing and planning with tho parent: S J L It 290; 
2 V If 1 : 1 10; 4 L If 1 : 272 and G L If It 107, 
Fell. (P43C1] 

(b) Buddhist law (Burmese)— Gift— Actual 
parting with possession is true test. 

Tho essence of a transfer by delivery of tho pro- 
perly Is that possesion is changed. In tho caso 
of a gift the donor must put tho dom e In such 
relation to the land as be himself occupies. Tho 
actual parting with possession is the onlv true 
test of a gift: 24 Cal 207 and 2 V If Ii 59. Itel. cn. 

IP 42 C lj 

(c) Civil P. C. (1908). S. 100-Finding of 
foct— No evidence to support — Finding can 
be interfered. 

A High Court can in second appeal interfere 
with the finding of fset of a lower appellant Ccurt 
where there is no evidence on the record to justify 
or support the findinc. (P42C1J 

(d) Probate and Administration Act (1881). 

S. 98— Claim denied — Claimant trying to en- 
force claim by legal measures — S. 98 is no bar. 

Section 98, Probate and Administration Act 
is not a bar to a person claiming an interest in 
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the estate taking legal measures to enforce bis 
claim where that claim ia denied: r It I: (1902- 
3) 2, Probate and Administration 1, Erpl. 

„ „ [P 41 C 2] 

C. G. S. Pillay for Appellants. 

Munq Su — for Respondent. 

Judgment— The plaintiff, Ma Chit, 
is the daughter of Maung Kvaw Diu by 
his first wife Ma On Bo. Maung Din and 
Ma On Bo were divorced when the plain- 
titr was about ten years of ago. Maung 
Kyaw Din then mirried Ma Tolc, and de- 
fendants 2. 3 and l are tho children of 
that marriage. The plaintilY sued for 
the possession of a house and its site, 
which she alleged had been given her by 
her father and in the alternative she 
claimed this property by right of 
inheritance on the ground that Ma Tok 
was not a wife entitled to any share 
ip her husband’s property. A pro. 
limmary objection to the frame of the 
suit, on the grounds that the claims were 
inconsistent and that tho plaintiff could 
not sue for a part only of tho estate, was 
overruled, and the decision was confirmed 
on appeal by my learned predecessor. 

Objection was also taken to the suit on 

« “» Tok Ini obtaino.1 
'•oHors of Administration and that tho 
MinR of tho Bint was in contravention of 
tho rujioff in -l/a ll m ,„ v . 0n 

with in It 0 ll,s no1 bo <"' <>oaU 

fWtJ Vi '“'‘S'" 0 " 88 o' o* tiier of tho 
Court, below, but it has boon ur R o,l in 
socond appoa | n tho rsso cited, A, lam- 
ll ? 1 ' 1 11,118 "hen t, otters of A.1- 

«ta o n? • 1,01 ' ,e8n t ‘ buin «> '» th « 

cs.ato of an m-ostate, a co-hoir cannot sue 

ho ad,m„,at,ator f or pa rti[ion to , a ° 

'" ) 0 , r "“ nB hi ' properly, hut 

in iris tra tor** T'T hi ‘ claim 10 11,0 a ' ! - 
’ ; }P tho case Letters 

' a Tok a h *' 1 ”" t heon i8suoJ * 

, k at tho ‘'me tho suit wvs filed al 

mado" “ ° r,ler ,0r »«d been 

The value of the properties of 

not , been ver iGod and security 
had not been furnished. Ma Tok’s oh 

T'Z:: the tira ° -it wasfileVwt; 

*. UBR(, 002-3)2, P, ob . tt , Dd Adcich.,,: 
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been dispossessed by Ma Tok. There is 
no reason why she should not filo a suit 
for its recovery on the basis of such a 
claim. If her claim as heir was denied 
by the administratrix, sho could have 
filed a suit for a declaration of her right 
to inherit in Maung Kyaw Din’s estate, 
or if she was dissatisfied with t ho admi- 
mstration of tho estate, sho could 
havo filed a suit for its adrainistra- 
tion by the Court. Tho ruling in Ma 
itmyni v. Ma On Going (|) only 
lays down that whoro an administrator 
is engaged in the administration of an 
estate, a suit by a co heir for partition is 
premature as interfering with tho duo 
administration of the estate. It does not 
ay down that tho fact that S. Its, i* ro . 
bate and Administration Act. gives an 
administrator six months within which 
a “ . inventory and one year 
within which to file an account, ia a 
J>.»r to a person claiming an intorest in 
the estate taking legal meaburoa to en. : 
force his claim when that claim is denied. 
Ihe objection that tho suit did not lio is, 
therefore overruled. I„ her written 
stato.nout Ma Tok furihor took exception 
to the suit °n the ground that tho par- 
ties .:ad rof erred their dispute to arbitra- 
tion. 

°' tl,e Caun, below | ms 
dealt with this point, sn,l as it has not 
ooen urged in appoal in this Court it 
must l»e considered waived. The two 
mam points argued at tho Bar on behalf 

th.!lY." p 5* in lllis Court ,ro i| ">« 

tuero is no evidence to support the find- 
ing that there had been delivery of pos- 
session of the “ubject-mattor of tho gift 

g? W* P, hit " UOt »-5« 

father-^ ! , f ° any ih4r « liar 

[inn nf .t “ lhor# ha(1 ' !0 ™ » parti- 
tion of too property at the time of the 

and°sh« ,e V VOen h ° r falher and mother 
and she had not resumed filial relations. 

( u 0 , a B 'r° f or tho «8i»ondent contends 

s rV second a,,,,eaI UD<lor 

bv U,e ,V f a : •* th i 9 Court is bouui1 
. b> the finding of fact by tho 

lower Courts that there had been delivery 

of possession and a valid gift. It is not 

however, overy finding of fact by the 

lower Coort which precludes this Court 

m second appeal from a consideration of 

the evidence. Their Lordships of the 

nvy Council have pointed out within 

w-hat limits interference in second appeal 

with finding of facts is permitted. In. 
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Durga Chowdhrani v. Jewahir Singh 
1 Chowdhri (2) Lord Macnaghten said: 

"It is enough .... to say tb»t an erroneous 
finding of facts is a different thing from an error 
or defect in procedure, and that there is no juris- 
diction to entertain a second appeal cn the ground 
of an erroncrus finding of fact, however gross or 
inexcusable the error may seem to hi. Whore 
there is no error or defect in the procedure, the 
tindiag of the fi'it appellate Court .... is final, 
if that Court had before it evidence proper for its 
consideration in support of the finding.” 

And in Shivabasava v. Sangappa (3) 
their Lordships cited with approval the 
rule laid down in Anangamanjari Chow - 
dhrani v. Tripura Sundari Chow, 
dlirani (4), that it is within the juris- 
diction of the Judge of second appeal to 
dismiss the case if they are satisfied that 
there was, as an English lawyer would 
express it, no evidence to go to the jury 
bacau.e that would not raise a question 
of fact such as arises upon the issue itself 
but a question of law for tho considera- 
tion of the Judge. It is, therefore, clearly 
permissible for this Court to examine the 
evidence in ordor to see whether there is 
any evidence on which the findings of tho 
lower appollato Court could properly be 
based. Tho gift in the present caso was 
a verbal one and it is adraittod that de- 
livery of possession is essential to its 
validity. In Sibendrapada Iianerjec v. 
Secy, of State (5), the learned Judges 
jrernarked: "The ossence of a transfer 
by dolivery of tho property is that 
possession is changed." In the case of a 
gift the donor must put the donee in 
such relation to the land as he himself 
occupies. Now what are the facts found 
provod by tho lower appellate Court? 
They are as follows: (1) That Maung 
Kyaw Din, on marrying again, made a 
verbal gift of the property in dispute to 
Ma Chit, which he re affirmed in the pre- 
sence of throe witnesses when Ma Chit 
was 18 years of age; (2) the house wis 
rented to Sit lion wa9 referred by Maung 
Kyaw Din to U Kyaw Wa, maternal 
grandfather of Ma Chit, for the leasing of 
the house; (3) that in the quarter of the 
town where the house is situate, it wa9 a 
matter of notoriety that the house was 
Ma Chit’s; and (4) that Maung Kyaw Din 
and his second wife, Ma Tok. kept their 
properties separate, and that Ma Chit 

2. 11891) 18 Cal 23=17 I A 122 (P C). 

3. ( 1905) 29 Bom 1=31 I A 154 (P C). 

4. ( 1S87) 14 Cil 740=14 I A 101 (P C ). 

6. (1907) 34 Cal 207. 


also made a gift of part of her property 
to her son. 

On these findings the Divisional Judge 
thought that it was proved that Ma Chit 
was in possession of the house and he cited 
the decision in Guru v. San Tun Baw{ 6), as 
authority for the proposition that because 
the house was rented in Ma Chit’s name 
it was her property. Nosuch proposition, 
however, was laid down in Gura’s case 
(6). The Judicial Commissioner remarked 
that if land wa9 rented on behalf of a 
person and rent was received by that 
person for the land, it would be reason- 
able to hold that he was in possession of 
it. The evidence in the present case, 
however, proves that the house was not 
rented in Ma Chit's name but in Maung 
Kyaw Din's. She herself says that as she 
was so young her grandfather allowed hor 
father to enter into a written agreement 
with Sit Hon about renting the houso. 
The gossip in the town about the houso 
boing Ma Chit's was not admissible in 
evidonco and should not have been taken 
into account by tho lower appollato 
Court. So far as the evidence of transfer 
of possession goes, the whole caso for tho 
plaintiff practically rests upon tho re- 
ference by Maung Kyaw Din to Maung 
Kyaw Wa when Sit Hon wished to rent 
the house. Thero is no doubtf that Maung 
Kyaw Din frequently stated that he had 
given the house to Ma Chit, but a9 Bur- 
gess, J.. said in Mating Thwe v. Ma 
Saing (7): 

"actual parting with powcMlon is tho only truo 
test of the completion of a gift, and Burmans 
avoid that final and crucial test if thoy possibly 
can." 

These remarks are particularly appo- 
site to the present case. There is no evi- 
dence whatever that Maung Kyaw Din 
put Ma Chit in possession of the house 
and land; on the contrary he occupied 
tho house with Ma Tok at times, or when 
he was not in occupation, took the whole 
of the rents. As Sit lion says, it was 
understood that Maung Kyaw Din was 
to enjoy the rents during bis lifetime. 
Maung Tha Han, witness 3 for the plain- 
tiff, says he paid rent for beans stored in 
the premises to Maung Kyaw Din, who 
charged him an exorbitant rate. Further 
Maung Kyaw Din paid the Municipal 
taxes. The title deeds of the property 
were with Ma Tok, and Ma Chit’9 ex- 
pl anation that she handed them baok to 

6. P J L B 504. 

7. (1897 01) 2 U B R 59. 
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her father a month before his death is 
neither plausible nor credible. I accord- 
ingly find that there was no evidence on 
the record to justify or support the find- 
ing of the lower appellate Court that 
there was delivery of possession to Ma 
Chit of the house and land in suit. I now 
come to the second branch of Ma Chit’s 
claim. It is admitted that at the time 
of her father’s divorce with her mother 
there was a partition of property, and it 
was quite clear that aftor that she lived 
with her mother and not with her father. 
Tho general rulo governing such a case is 
laid down in .V« Pon v. UaunQ Po C 
{*), whore it was hold that the childron 
of a divorced wife, who live with their 
mother and do not maintain filial rela- 
tion with the father, are not ontitled to 
3haro in his estate where there has been 
a division of property at the time of 
divorce. This case was followed in tho 
l.ower Burma case of Ma Paw v. Ma 
Mon (9), where all tho authorities were 
again considered, and was approved of in 

^ V * v - -V* (10). and may be re- 

garded as Bottled law. 

Tho question, thoroforo. is whothor Ma 
Unt, aftor her parents' divorco. continued 
t° maintain filial relations with hor 
fatlior. By filial relations is moant some- 
thing moro than paying vists to the 
paront or receiving presents from him, 
which would only indicato a continuance 
of those relations that arc natural hot- 
woon the parent and child. In Ma Shw a 
y. Mnunu Lan (ll) filial relations was 
held to imply living and working and 
Planning with tho parent. Tho evidence 
in tho present case falls far short of those 

r h ,r r° Dt, -. M ‘ Cl,it continuo ' 1 lo live 

thaf Jr m ? t , 0r: thore i9 no evidence 
that she worked and planned with her 

uthor. i ho Court of first instance has 

not considered her position at all It 

h e o J r° C lmsha ,0 l Claim ° f Ma Tok to inherit 
■or husband s property on the ground 

that sho belonged to the class of wife 

wh.ch is not entitled to inherit from her 

husband. In particular tho Judge mon- 

Sid ir t C ° ratifications: (1) that 

* 0 -1 n ° eatw,kh ,10r husband. (2) that 

his 1n n atte , nd /°, n hor husband during 

formed !l 9, (3) that Ma Chit per 

l funoral ceremonies. Ma Tok 

sisssiuiiiat — 

J?: sj 91 lb5% lbr 167=19 10 85 - 
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herself says that her husband drank 
heavily so that sho often had to leave him 
and live at her own house. The Myo- 
thugyi and his clerk * poult of MaungKyaw 
l)in and Ma Tok living togother. Ma 
On Bwio. who was their cook, savs that 
they had thoir meals together. Ma Kan 
Me. witness 12 for tho plaintiff, says that 
Maung Kyaw Din had meals with Ma 

The evidence adduced by tho plaintill 
to show that Maung Kyaw Din and Ma 
Tok kept their estates entirely separate 
and never work together, is robutted by 
that of the two Chcttiea one of w bom, 
Alagappa, swears that they jointly bor- 
rowed money from him for about 10 
years, and these loans wore repaid some, 
times by one. and sometimes by both. It 

18 ’I'Mte clear that they wore ordinarily 

regarded as man and wife, and a good 
deal of tho evidence about their separate 
eating and separate incomes comes from 
t uo snlo of Maung Kyaw Diu’s relations. 
Ma Tck admitted that sho was unable to 
look after her husband during his last 
» loess, but attributed it to tho fact that 
.h«h."0 w. , "U,„ , e „„ B pregnant. 
.She says that of tho R*. 500 spent on tho 

U °tOn <S ' “,°° WCr ° ,10r mon °y and 
Hs. 300 were horded from Ma Chit. 

-a Chit domes making tho loan to Ma 

*i v! 11 ?.' bUt V‘ Cr03i * -examination said 
that she did not know whether a notice 
had been issuod through a lawyer to ro 
coyer this sum. and also that sho had not 
>ct got it back. If she had made no loan, 
it s strange that sho should not bo able 
deumtoly to deny that any message of 
demand for Its recovery had boon issued. 

' f , JV 19 n0t 1,00,1 «>>own 
that Ma Tok should he excluded from in- 
heriting her husband’s property on the 
grounds stated by the District Judge I 
th ° j ud « ,n ®“ k 8 and 
tha the > °T ^° Urt9 ’ Rnd diroct 

ColT ° d,Sm ‘ 380d " Uh ‘° sl9 in 

K.N./lt.K. Suit dismissed. 
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Rigg, A. J. C. 

Emperor 

y ^ 

Mga Po Mya and another — Accused. 

^ Criminal Revn; No. 350 of 1917, Dooi- 
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(a) Criminal P C. (1898), S*. 342 and 364 
— Magistrate 


c oao examine accuied under 

os, 34/ and 364. 

A Magistrate is bound to examine the accused 
under toe provisions of Ss. 3»2and 364, Criminal 
I . C.j and the omission to do so is fatal to tbe 
validity of the trial. rp 44 c 

(b) Criminal P. C. (1898), Ss. 342 and 364 
—Provisions of S. 342 are imperative. 

Tbe provisions of S. 342 are imperative and 
failure to comply with them is not 3 mero irre- 
gularity curable under S. 537, Criminal P. C. 

. . (P44C1J 

Judgment. — The conviction in thi9 
case must be quashed. The accused did 
not admit that they had committed cri- 
minal trespass by entering upon the land 
in dispute. They claimed that they had 
leased it from the owner. After the evi- 
dence for the prosecution had been recor- 
ded, the Magistrate was bound to examine 
thorn under the provisions of Ss. 342 and 
364, Criminal P. C. His omission to do 
so is fatal to the validity of the trial. The 
provisions of S. 342 are imperative and 
failure to comply with them i9 not a mero 
irregularity curable under S. 537 Crimi- 
nal P. C. Moroovor, so far a9 can be as- 
certained from the diary of the record, 
the acousod wore never given an opportu- 
nity to produce witnesses on their behalf. 
The District Magistrate has commented 
on the irregularity of the method of trial 
in this case. The Magistrate fixed the 
case for the 2nd of December at Pakokku, 
hut proceeded to the village where the 
land was situated on the 30th of Novem- 
ber without giving any notice to tho ad- 
vocates, and pronouncod judgment on tho 
2nd of December. Tho convictions and 
sontonces are sot aside, and a ro-tria! 
directed. The finos that have been 
will bo rofundcd. 

K.K./R.K. Conviction set aside. 


is 

paid 
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n Saunders, J. C. 

Maung Hmc and another— Applicants, 
v. 

Maung Tun Flla — Opposite Party. 

Civil Revn. No. 129 of 1916, Decided 
on 23rd October 1916. 

Upper Burma Land and Revenue Regula- 
tion (3 of 1889), S. 53 (2) (x)— Claim to right 
to fish or connected with or arising from 
demarcation or disposal of fishery — Jurisdic- 
tion of civil Courts is not barred. 

Clause (x), sub-S. ( 2 ). S. 53 of tbe Upper Burma 
Laud and Revenue Regulation, must bereadsub- 
joct to tho provisions of sub-S. 1 to that section . 
it does not bar tbe jurisdiction of civil Courts to 
all claims to right to fish, or connected with or 
arising out of the demarcation or disposal of any 
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fishery, but only claims which the Local Gov- 
ernment or a revenue Oilicer is empowered by or 
under tbe Regulation to disposo of. [P 44 C 2 J, 

Chatterjec and Vakil — for Applicants. 

H. M. Lutter — for Opposite Party. 

Judgment. — This is a reference by 
the District Judge to this Court under 
S. 113, Civil P. C. The District Judge 
has not 9tated precisely the question on 
which orders are required, but it appears 
that he is in doubt whether S. 53 (2) (x) 
of the Upper Burma Land and Revenue 
Regulation was validly enacted. Appa- 
rently the District Judge has assumed 
that this provision of the Regulation bars 
the jurisdiction of tho civil Courts, hut 
for the reasons stated in the judgment in 
Sonilal Sheoshankar v. Delawar (1) of 
this Court, I am of opinion that this is 
not the case. It is dear that Cl. (x), 
sub-S. (2), S. 53 must be road subject to 
the provisions of, sub-S. (l) of that sec- 
tion. It doos not purport to bar the 
jurisdiction of civil Courts to all claimsj 
to a right to fish, or connected with or 
arising out of tho demarcation or dis- 
posal of any fishery, but only claims 
which the Local Government or a Revo- 
nuo Officor is empowered by or under the 
Regulation to disposo of. Tho provisions 
relating to fisheries which are contained 
in S. 32 of the Regulation have been re- 
pealed, and the Local Government or a 
Rovenuo Officer is not thoroforo empow- 
ered by or undor tho Regulation todisposo 
of any such claim; that this is also tho 
view adopted by tho Local Government 
would appear to be the case from tho 
foot-note to S. 53, p. 27 of tho Upper 
Burma Land and Rovonue Manual pub- 
lished by the authority of Government, 
in which it is stated that Cl. (x). S. 53, 
sub-S. (2), ceased to apply sinco the ex- 
tension of the Burma Fisheries Act 1905, 
to Upper Burma. Sinco the jurisdiction 
of the civil Courts is not barred under 
S. 9, Civil P. C., the Court is entitled to 
take cognizance of the matter. It may 
be added that this is a 9uit for damages 
for trespass on the plaintiff’s fishery, aud 
there apppear to be no provisions of the 
Revenue law by which such a suit can be 
entertained or the order or decree of the 
Revenue Court enforced. 


K.N./R.l 


Answer accordingly. 


1. (1910) 2 U B R 151=39 I C 367. 
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Rigg, J. C. 

Maung San Ba — Applicant. 


• • 

Maung Lun Bye— Opposite Party. 

Civil Revn. No. 47 of 1917, Decided cn 
ISth May 1917. 

(•) Civil P. C (1908). S. 1 15 — Drcree or 
order of aubordmate Court declared by law 
to be final and concluaive though by ita na- 
ture provisional — Extrinaic conditions of its 
legal activity plainly infringed in lower 
Court— High Court will rectify proceedings. 

Where a decree or order of a Subordinate Court 
m declared by the law to be for its own purposes 
final or conclusive, though by it* nature provi- 
sional. as subject to displacement by another 
decree in a more formal suit, the Court will have 
regard to the intention of the legislature that 
promptness and certainty should in such cases he 
In some measure accepted instead of juridical 
perfection. I? will rectify the proceeding of the 
inferior Court whero the extrinsic conditions of 
.t* legal activity bate been plainlv infrined. but 
"hero the alleged or apparent error consists in a 
muapprcciattou of uvidonce or iuiicon>t ruction 
of tho law intrinsic to the enquirt and decision 
■I "ill rc-pcct the intended finali’tv and will in’ 
torvono peremptorily only when it l« manifest 
that by rho ordinary and prescribed method an 
ado jualc r.uncd> or the intended reroedv caniiot 
he had: 7 /Jfi.ii 341. Foil; Ca>+la**rctit*td. 

(b) Civil P C. (1908). O. 21 Rr. 58.62 and 
a,,ac **'* d ' n ojrecutionof decree 
-Objection preferred-Court directing re 
moval of altachmenl-Decree holder con- 
tending evidence produced- Held there could 
be i,o interference in revision. 

Certain land* wore attached in execution of a 
decree. Tho respondent preferred an objection 
r° lh f augment, and the exccutiogCourt. hold- 
ing that at tho time of the attachment the lands 
"cro in the possession of the objector and not of 
, 10 judgment-debtor or some person in trust lor 
him. directed the removal of the attachment. 

• ho decree -holder moved the Judicial Commit- 
sioncr In revision on the ground th%t the cxccu:- 
>.R Court had acted with material irregoUrHr 

i no i'. PP J V " S iWmind 10 * h e provisions of 
S. 110, Lvidenco Act. aud in not considering the 
evidence produced: * 

Held-, that the Judicial Commissioner could 
not interfere In rovision. inasmuch as thero had 
been no infringement of the extrinsic conditions 
of tho lower Court s legal activity. (I* 4c c 21 
B. K. Bar.erjce— for Applicant. 
Judgment.— This is an application in 
revision against an ordor passed by the 
Township Judge, Thazi, directing the re- 
r va ' ? f atta ^‘>ment on certain lands. 
Alio Judge held that the lands were in tho 
possession of the objector at tho time of 
the attachment and not of the judgment- 
•iebtor or some porsons in trust for him. 
pan J3a 3 grounds for moving this Court 
P rovision aro that the Judge has acted 
mh material irregularity in not applying 
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his mind to tho provisions of S. 110 
1-videnco Act. and in not considering the 
evidence produced. An election is also 
‘l| e a, "°" nt of costs awarded. 
R. I>i. O. 21 . provides that whore a claim 
or an obiection is p referred, tho party 
against whom an order is made may in 
atituto a suit to establish the right which 
he claims to tho property in dispute, hut 
that subject to tho result of such suit, if 
any the order shall he conclusive. The 
point that has been, argued at tho 
l.ar .9 whether any revision lies against 
an order such aa the one passed by the 

o d l{ ,,cc * •>>. within 
« hat l.m.tsth.s Court will interfere in 
revision Id Ittiachan v. Velappan (l) 
the Court appeared to think that it hail 

no power to roviso ordors in cases in 
vestigated under 0. 21 . R. °K b u * the 

n,or 1 ,l "?■ nrR “?' 1 nnd th ° opinion is 
nioroh an obiter dictum. In J. J. Guis ,■ 

rataTX r Ur ‘ :it '' J - said O.at the 
' ; £°ort 'vas that if a party ap. 

Plied to the Court to exercise its powers 

that V'‘! oa - 1,0 ” ,U9 ' satisfy the Court 
that ho has no other remedy open to him 

donoiMe* If* ' ,1 !0 ' l ,ish! wh »t Ins boon 
^ . | V '^ re "" l * rly or "'ithout juris. 

/V n /f 0 jL U a ,” v- 

f ller.nl, of the same Court 

.••orfored in revision on tho ground th, 

would r V '" Uier “ so l‘srato suit 

'ould lie / r m uttr of Sktoraj A T «». 

U) tnV'v' 7' S "'"" X " ni * 

r Monmohmcy Dassee v. Bad ha 

int'erio red'in , Ll “° c 'tout-,i High Court 
ntonered in two oases where tho Court 

owstion ’, Cy0 "" t ,C ,loter '«in»tion of the 
question of possession onlv. Tho decisions 

hocou^t n oa ti,e aroumi u ’"t 
the Court below had acted illegally in tho 

oxecuUen -o' 19 - ,Urifci i otion i" 'lireetiug 
execution to issue. In San Tun Pm y 

lowor^ Court's ''i ' Ul0r,Or,nt0 »iH> the 
"lu! ,1 ° r - mid0 'or similar 

cHes The i e »i 9 ?' VOn ' n tho Calcutta 

g-s'oiir 

1- 0*85) 8 Had 484. 

2- (1893) 15 All 405. 

3. (189C) 18 All 1G3. 

4- (1891) 18 Cal 290. 

•». 1902) 29 Cal 543. 

G. (1900 02) 1 L B R 180. 

'• U915) SLUR 146=27 I C 829. 
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Civil P. C., which says that where a claim or an 
objection is preferred to an attachment, the party 
against whom an order is made may institute a 
suit to establish the right which he claims to the 
property in dispute, but, subject on the result of 
suit , . . the order shall be conclusive . . . . 
With such plain provisions staring him in the 
face, it was sheer culpable negligenco on the 

part of tho advocate to incur the risk 

of tho plaintiff lcsiDg all remedy by filing the 
appeal and the application for revision.” 

Tho case does not decide that under no 
circumstances will revision lie. The only 
reported decision in Upper Burma is 
Mating Thaing v. Maung 'Male Xi (8), 
where Thirkell White, J., said: 

"In a caso in which the Court of first in- 
stance has acted cn insufficient materials, has 
dealt with the case in [a perfunctory manner or 
has given a decision which is plainly perverse, 
this Court would be justified in interfering in 
rovision.” 

Nono of the authorities seems to have 
beon brought to the notice of the learn- 
ed Judge, and I venture to doubt whether 
tho law laid down correctly states tho 
grounds on which rovision is justified 
under S. 115, Civil P. C. The most fully 
considered decision that I havo been able 
to find is that of a Full Bench of the 
Bombay High Court in Siva Xathaji v. 
Joma Kashi nath (9), where tho quostion 
roferrod for the docision of the Full 
Bench was: 

"Whether tbo High Court should cxerciso Its 
extraordiuary jurisdiction under S. 622. Civil 
P. C., or otherwise on behalf of persons who 
fcol themselves aggrieved by orders passed by 
Courts .... in cases in which it appears thp 
law has specifically prescribed another remedy, 
by suit or otherwise." 

After a very elaborate discussionof f ho 
authorities, seven propositions wore laid 
down of which the most important was 
the fifth, which is as follows: 

"Where a decree or order of a subordinate 
Court is declared by tbo law to be. for its own 
purposes, final or conclusive, though by its 
naturo provisional, as subject to displacement 
by another decree in a more formal suit, the 
|Ccurt will havo regard to the intention of the 
legislature that promptness and certainty 

t hould, in such, cases, be in some measure ac- 
eptod instead of juridical perfection. It will 
rectify tho proceedings of tbo inferior Court 
wbeto the extrinsic conditions of its legal ac- 
tivity have plainly been infringed, but where 
tho alleged, or apparent, error consists in a mis- 
' appreciation of evidence, or misconstruction of 
jthe law intrinsic to the inquiry and decision, it 
jwill lespect the intended finality, and will in- 
Jterverveue peremptorily only when it is mani- 
fest that, by the ordinary and prescribed method 
.an adequate remedy, or the intended remedy, 
cannot be had.” 

8. (1897*01) 2 UBR 311. 

0. (1S83) 7 Bom 311. 


1918 

The principles laid down in this deci- 
sion were approved in Sheo Prasad 
Singh v. Kastura Kuar (10) by Mah- 
moed, J., who described the judgment as 
one deserving of the highest respect from 
tho Indian Courts, and I think that it/ 
should be followed in this Court. In the' 
present case I see no reason why the 
petitioner should not resort to the ordin- 
ary remedy by suit. It is not shown 
that there has been any infringement of 
the extrinsic conditions of tho lower 
Court's legal activity. The Judge found 
after taking evidence that the lands in 
dispute were in the objector’s possession 
on bis own account and not on account 
of the judgment. debtor, and he had 
power to decido the point. The appli- 
cation for revision is dismissed. 

_ K.N ./ R. K. A p plication dismissed. 

10. (1868) 10 All 119. 
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Saunders, J. C. 

Sonilal Sheoshanka— Plaintiff— Appel- 
lant. 

v. 

Delatvar — Defendant — Respondent. 

Second Appeal No. 307 of 1915, De- 
cided on 23rd October 191(5. 

Upper Burma Land and Revenue Regula- 
tion (3 of 1689), S. 53 (2) (ii)-Juri.diction of 
Civil Courts in respect of state lands is not 
barred. 

Clau*« 00 to »ub-S. (2), S. 53, Upper Burma- 
Lsnd and Revenue Regulation neither bars nor 
purports to bar tbo jurisdiction of Civil Court* 
over claim* to the ownership or possession of any 
State land, except in respect of such matters as 
tho Local Government or a Revenue Officer is 
empowered by or under tho Regulation to disposo 
of; and inasmuch as tbo Reculatlon decs not 
empower Revenue Officers to dispose of claims, 
between private persons, to tbo ownership or 
possession c( any State land moro than one year 
aftor the date of the declaration by tbe Collector 
that tbe land ia State land, and does not give 
any authority to tbo Financial Commissioner 
to make rules for deciding such claims, tbo juris- 
diction of the Civil Courts is not barred and they 
arc entitled and bound to take cognizance of 
such claims: 2 U It Jl 207; 2 V U 1< 209 and 2 
U It Rill. Diss from. IP 48 C 1,2) 

J. C. Chatter jee and Vakil— for Appel- 
lant. 

11. M. Lulter — for Respondent. 
Judgment. — The plaintiff-appellant 

sued the defendant. respondent in tbe 
Township Court and prayed fora mortgage- 
decree. Tbo Judge gave him a money- 
decree and he then appealed to tbe Dis- 
trict Court, which gave him a mortgage- 
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deoree as prayed for. The plaintiff then 
applied to execute this decree by sale of 
the mortgaged properties, which included 
4.83 acres of land. The Judge’s order 
is by no means clear, but it appears that 
the judgment debtor had ceased to occupy 
the 4.83 acres which had been mortgaged ; 
he would seem to have been in occnpa 
tion of 1'79 aores of the area under a 
license from the Deputy Commissioner, 
and another area of 179 acres had been 
assigned to odo Maung I*o So by the 
Deputy Commissioner, and in each caso 
the land was held under a license issued 
in accordance w ith the rules under the 
Lpper Burma Land and Revenue Regu- 
lation. It would appear that the order 
cancelling the original liconse of the 
judgment-debtor and ordering the issue 
of two licenses for 179 acres each was 
passed on 5th May 1914, more -than a 
month before the date of the decree 
which the decree. holder was seeking to 
exocuto. The Township Judgo apparent- 
ly refused to execute the decree against 
the land, and the decree. holder there- 
upon appealed to the District Judge who 
diroctod that as to the area of 179 aero? 
only, standing in the name of tho judg. 
mont-dehtor, the Township Court should 
allow tho judgment. debtor’s interest 
in tho land to bo sold for tho benefit 
of the docroo-holdor. Against this ordor 
tho decree-holder now comes to this 
Lourt in appeal, on the ground that tho 
District Court erred in holding that 179 
acres of land should be execluded from 
tbo cxcution of the appellant’s decree. 

In the course of the argument it ap. 
poared that the land in question was 
Mato land. It has been held in Upper 
Burma that the jurisdiction of tho Civil 

Uiurta is barred in respect of claims to 

tho ownoreh.p or possession cf Stato land 
by th° provisions of 8. 53, Upper Burma 
Dand and Revenue Regulation. The 

validity of that section was called in 
question recently in two cases of this 

19n t ’anJ V p S r°Q n<1 A !’ Peal N °- 195 of 

of 191 t Cm , • S ec ? Dd i A p,,eal No - 3? 2 
1, wh,c / h , lho Additional Judge 

Land \ p 53 (2) (ii) * Burma 

Land and Revenue Regulation, is not 

validly enacted, and the Civil Courts 
inZ rT, 10 try 8uit8 b ®t"een private 

land Thn 1°' po9session of State 

T . h °. Iearned Advocate for the 

appeHant has maintained this view i n 

the present appeal, and as the question of 
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jurisdiction went to tho root of the 

matter, notice was given to tho Local 

Government as representing tho Secy, of 

Mate and Mr. Rutter has been bear'd on 

behalf of the Secy, of Stato in support of 

the validity of this section of tho Act. 

The view that S. 53 (2) fii). Land and 

Revenue. Regulation, bars tbo jurisdiction 

of the Civil Courts appears to have beer. 

first put forward iri the case Mautia The. 

Ayuy v. Maunu San Ke (l). This' dccL 

sicn was followed in .Van ny _Y n l v. Mr. 

v' “ nJ iu ^ au ”0 v. Maun a P( 
A / loj. 

Before considering whether tho section 
in question was validly enacted or not 
it appear, necessary to consider whether 
the rulo laid down in those judgments was 
correct, since if tbo jurisdiction of tho 
Civil Courts is not expressly or impliedly 
barred, there can be no doubt that under 
M J, Civil 1*. C , tbo Court may take 
cognizance of and try all suits of 
civil nature relating to Stato land. Tho 
material portion of the, udgme.it in Maunc 
1 ha. lung v. Maung San Ke (1) wu ae 
follows: 

Kcvenuo Ollicerf, imiacIv ..... ..... • 

to .ho oivi.cr.blp or of aoC- Su“ 

JKc.;.-. birred 

Now it appears to me that a reference 

I® 1 ! 0 # r 5 l . 8u, *. ,,on ,n nuestion does not 
justify this view, and it could only b© 
arrived at by taking a portion of the sec. 
tion in question cut of its context anr' 
apply mg it as a general and absolute rulo 
S. 53 runs as follows: 

a ? r#vMcd bv lh, » R«n. fll 

H.‘.°.^L n,7 blCb ,b * ,0C * 1 0° .„y 

ez .1 SMAjr-* 

and than follow fourteen clauses of which 
ooe was cancelled by Begn. 4 of 1896. 
Ihe second of these clauses is that quoted 
above. The clause in full runs as follows- 
C cl * ,ra 10 , ,be ownership or possession of 
State land, or to bold such land free of land re- 

1. (1897-01) 2 UBR 507. 

2. (1807-01)2 UIIK 2C9. 

3. (1897-01)2 U toll 211. 
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venue or at a favourable rate of land revenue, or 
to establish any lien upon or other interest in 
such land cr tho reuts, profits, or produce t'nere- 

It is clearly, therefore, necessary to 
interpret this clause in relation to the 
general rule laid down in sub-S. (l) 
S. 53, of which it forms a particular in- 
stance. It is not a rule which bar3 the 
jurisdiction of a Civil Court over claims 
to the ownership or possession of any 
State land except in such matters as the 
Local Government or a Revenue Oflicer is 
empowered by or under tho Regulation to 
dispose of. And tho question, therefore, 
arises whether the Local Government or 
a Revenue Oflicor is empowered by or 
under the Regulation to dispose of any 
claims to the ownership or possession of 
any State land. The second rule laid 
down in S.53, sub-S. (l), barring the cog- 
nizance by Civil Courts of the mannor in 
which tho Local Government or any Re- 
venue Officer exercises any powers vosted 
in it or him by or under tho Regulation 
does not apparently apply in tho present 
case, but it is cloar that it does not bar or 
purport to bar the cognizance by Civil 
Courts of the manner in which tho Local 
Government or a Revenue Oflicor oxercises 
its or his powers, oxcopt so far as those 
powers are vosted in it or him by or 
under tho Regulation. For tho purpose 
'of the present appeal the only part of 
tho Regulation with which wo are con- 
cerned is that part contained in Ch. 3 
which rotates to State land. S. 23 con- 
tains a definition of State land. S. 24 (l) 
lays down that 

"any land declared by tho Collector to bo 

Ptato land shall h© deemed to bo such land until 
the contrary Is proved.’' 

The only reference to claims to the 
ownership or possession of State land is 
contained in sub-Ss. (2), (3) and (4) of 
S. 24. Sub-S. 2 lays down that 

"a claim to tho ownership or possession of any 
land with respect to wbich such a declaration" 

(as has been referred to in sub-S. (1) 

"has boon or may be so made, or to bold such 
land freo of land revenue or at a favourable rate 
of land revenue, or to establish any lien upon or 
other interest in such land or the rents, profits or 
produce thereof shall bo cognizable by sho Collec- 
tor only." 

From the words of this sub-sec- 
tion, it would appear probable that the 
claims referred to are claims against the 
State, but, whether this is so or Dot, the 
following sub- section, which lays down 
that the period of limitation for a claim 
under the last preceding 9ub-section shall 
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be one year from the date of the declara- 
tion made by the Collector, makes it quite 
clear that the provisions of this section 
do not apply to claims made more than 
one year after the date of the declaration. 
There is no suggestion that in the pre- 
sent case the claim of the appellant falls 
within this period of limitation and 
there must in fact be very little land 
in Upper Burma in respect of which 
a declaration under tho provisions of 
S. 24 (1) of the Regulation was not 
made very much more than a year ago. 
Sub-S. (4) meroly empowers tho Col- 
lector to withdraw a declaration made 
under sub-S. (l) before the passing of an 
order or any claim preferred under sub- 
S. (2). S. 25 of the Regulation lays 
down some of the incidents of tho tenure 
of State land. There is nothing in this 
section from whioh it can be hold or in- 
ferred that the jurisdiction of the civil 
Courts is barred in tho case of a claim to 
ownership or possession of Stato lands. 
S. 26 gives power to the Financial Com mis-' 
sioner to make rules in respect of Stato 
land which is wasto, and sub-S. (4), 
S. 2G lays down that no person 9hall ac- 
quire by length of pr^sossion or other, 
wise any interest ij land disposed of, 
occupied or allotted in pursuance of the 
rules made by tho Financial Commis- 
eionor under-Cl. (l) beyond such intor9st 
as i9 conferred by the rules. 

The rules framed by tho Financial 
Commissioner do not appear anywhere to 
lay down that tho jurisdiction of a civil 
Court is barred in case of claims to State 
land. Financial Commissioner's Notifica- 
tion No. 8, dated 6th July 1889, directs 
that claims as against the Stato to the 
ownership or possession of any land with 
rospect to which a deolarution that it is 
state land has been made or may bo made, 
shall bo tried by Collectors only and that 
claims between private individuals to tho 
occnpation or possession of Stato land 
shall bo tried by a Collector or by an 
Assistant Collector of the first or second 
class. But this notification does not pur- 
port to do more than define the class of 
Revenue Officers by which claims of 
different descriptions shall be tried, and 
neither from the notification nor from 
the rules or directions framed under the 
Act i9 it possible to infer that any such 
monopoly of the trial of claims to State 
land as is apparently recognized in the 
published rulings of this Court quoted 
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above, is either olaimed or suggested. If 
there were any doubt as to whether 
Ols. 13 or 14 included in sub-3. (2), 
S. 53, Land and Revenue Regulation, 
were intended to lay down an absolute 
rule without reference to sub S. (1), I 
think it would be laid at rest by a refer- 
ence to some of the other clauses. For 
instance Cl. (ix) purports to bar the 
jurisdiction of a civil Court over any 
claim connected with or arising out of 
any right in an irrigation work or any 
charge in respect of any land irrigated 
from such a work or any matter which the 
collector is bound to ascertain and rocor.1 
under S. 3G. 

Section 36 of the Regulation has been 
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now 


,0on .repealed and the Regulation 
contains no provisions relating to irri-a. 
oion works, which are dealt with in the 
IJurma Canals Act 2 of 1905. Similarly 
U. (x) bars 6h0 Jurisdiction of a civj| 

■“ r08 ' ,ect °< eny claim to a 
out nf ?» * !’ ° r C0Q ?° cted w '^or arising 
SLl the Tu em S rCafc , ,0D 0r dii l' 09al of any 

h °ry- r,, e Rogulation now contains no 
provisions relating to fisheries. S. 32 
J.av , „ R boon repealed by the extension of 

Burm ft Urra TK , erie9 A0t Upper 

Rurma. The view that those two clause 

lopondod on. and wore restricted to. tho 

m nftTT* ° l the «ed 

. 1,1 not ,a > down a gonoral rule of lav 

.rrospoctive of those provisions appears 

b y t„e r ora| V r has a,8 ° heon lakon 
W n ► Government, since in the 
oot-notos appended to those clauses at 

vnnna >0 ^ PP ° r Burma L ' 0li »Dd Rc. 

*^32*7? * 

^ tho jurisdiction'ToivU CTe' 0 

roc.ir r ” pocl of such "'»«•« ,s th, 

one year after «;« ? * , d more than 

‘’“•sari 


, ' oa . a ?- ot RiT0 8oy author 'ty to 

ruL^fo A l^ Omn " S ' ion0r to mak9 
rules lor deciding suoli claims, I 

ZlvTrJ ? , ‘ ““ lurisdlcti on of the 

1,1 Courts '* "ot barred and that 
they are outitlod and bound to take 
iM.'J '.k' 1 ! 0 i ! " eh claims. / have already 

Comni h? '. e v '“ r " M ll| o I’inanoial 
t-ommissioner s Notification No. K „| iks'i 

i',°“ 0t ap Pf ar t“ intended to empower 
Revenue Oil, cere to dispose of claims bet. 

Individuals and there does 

PoweT' H “ ny rul0 R, ' vin - thorn such 

powers. If, however, thore is any such 

fi eat inn '! “ “i* 'he intention oflho noli. 
ficMion to confer the power .upon !iore . 

nuo Officer, of deoiding claims hetwcon 

private individual, to the occupation or 

“•“f'' 1 ” 1 *"''. I think it is olear 

un^otiouof . oivi, Court .incoit is not 

nano or ..sued by or under the J!egu!a 
u 0,b ' 6 10 fi,,,i ;l,a ' the Keen. 

r££ 

nvmg at the conclusion h.t^e section 
occur, in S 22. Indian Councils' A 'ct‘ of 

lo«ltv aml°V n th ° 80058 Motion or 

ho alLl. 't'ccPPcrently argued that as 
oV.l y S o, n . C | 0 ; th ° 60090 devotion or 
ho un y ; r ,.,''°r r800 ,na V depend upon 
D niU* ,aws or constitution of tho 

, K,DSdom Of Groat Britain and 

Xrir y,aw . whici> may beh6,d i ° 

abect those unwntt 0 " laws or that con- 

b °"'* 1 ba itiogsl. Since the alle. 
R.anct, in the sense of devotion or loyalty 
o f any person to the Crown may donend 
upon such a law. I am of opinion that 
the wor d alliance” used in S. 22, Indian 
Councils Act, used in the ordinary legal 
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sense of a duty or obligation of loyalty 
owed by a subject to his Sovereign. 

This is the sense in which the word is 
used in Ch. 10 of the first book of Black- 
stone’s Commentaries, and I have no 
doubt that the object of the section was 
to lay dowu in the words of a learned 
writer that 

"the Council may not pass a law affecting the 
authority of Parliament or any part of the un- 
written law or constitution of the United King- 
dom dealing with the allegiance or ibo sove- 
reignty or the dominion of the Crown over any 
part of British India” (Professor A. Bcrredale 
Keith. The Journal cf the Society of Compara- 
tive Legislation Vol. 30. p. 211). 

Nor can I agree with the argument 
that wheroas the section might he validly 
enacted in respect of the natives of the 
country, it is invalid in respect of Eng- 
li9hmen and is, therefore, entirely inva- 
lid. Tho suggestion that whereas the al- 
legiance of an Englishman might depond 
upon his right to have recourse in all 
casos to tho ordinary tribunate, whoroas 
in the case of a Burman it would not so 
depend, appears tome to be merolyan ins- 
tance of the difficulties into which tho 
Courts would bo landed if they attompted 
to give tho meaning to allegianco attribut- 
ed to it by tho additional Judge and is 
ontiroly opposod to the goneral spirit 
of legislation in this country. Since tho 
jurisdiction of the civil Courtsisnot bar- 
rod, the appeal will now bo hoard upon 
tho merits. 

K.N./R.K. 
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Saunders, J. C. 

Mating Chit Pu and another — Plain- 
tiffs— Appellants. 

v. 

Maung Pyaung and others — Defen- 
dants — Respondents. 

Second Appeal No. 191 of 1916, Deoi- 
ded on 6th October 1916. 

Civil P. C. (1908), O. 41, Rr. 22 and 33- 
Portion of decree appealed against — Appel- 
late Court cannot in absence of cross objec- 
tion setaside portion of decree in favour of 
appellant. 

Whore a party appeals against that partion of 
a docroe in respect of which ho has been unsuc- 
cessful, the appollute Ccurt is not ordinarily en- 
titled, without any formal cross-objection by the 
other side, to set aside so much of the decree as 
has been in favour of the appellant: 31 All 32 
Ref. CP 51 C 1) 

A. C. Mukerjee — for Appellants. 

D. Dutt —for Respondents. 

Judgment. — The plaintiffs sued to 
ejeot the defendants from certain land. 
The plaintiffs’ case was that they bad 


bought the land in snit in the year 1262 
B. E., corresponding with the year 1900 
A. D., that they had been in possession 
ever since, that the defendants had en- 
tered on the land and inspite of their pro- 
test taken possession and built a houseon it. 
Tbedefence was that tho plaintiffs had nob 
purchased the land that the land had been 
mortgaged to tho mother of the plaintiff 
Ma San Iimi, who was alsomother of de- 
fendant 1 Maung Pyaung, and tha't Maung 
Pyaung had been permitted to occupy the 
land with the consent of his mother the 
mortgagee. Tho Court of first instance 
held that the salo had not been proved 
hut that the plaintiffs had contributed 
Rs. 10 towards tho mortgage money of 
Rs. 15 which had been paid to the mort- 
gagor. that tho plaintiffs woro, therefore, 
entitled to two-tbirds of tho land in suit 
and tho Court accordingly gave tho plain- 
tiff a decroo for two-tbirds of the land. 
Tho plaintiffs appealed and tho District 
Court held that tho suit was wrongly 
framed, that it should have boon a suit 
for possession and that the plaintiffs 
haviug failed to make out their case 
wore not entitled to succeed at all and 
tho Court not moroly dismissed tho ap- 
poal hut dismissed the plaintiffs’ suit. 
Tho plaintiffs now come to this Court in 
second appeal. 

The first ground of the appoal is that 
the defendants-respondents not having 
raised any objection to the decree of tho 
Court of first instance, it was not open 
to the lower appellate Court to sot so 
much of the decree aside as wa9 in favour 
of the plaintiffs-appellants. For the 
respondents the provisions of O. 41, 

R. 33, Civil P. C. are relied upon. This 
is a new provision 'of law incorporated 
in the present Code of Civil Procedure 
for the first time and where;.* there ap- 
pears to have been no doubt that under the 
old Code a Court would not have been enti- 
tled to pass suob an order as has here 
been passed by tho lower appellate Court 
it is urged that the new rule gives the 
Court ample power to pass any decree 
which the case may require. It was, 
however, pointed out in Itangamal v. 
Jhandu (l) that in interpreting ibis rulo 
the Court should not lose sight of the 
provisions of tho Code of Civil Procedure 
itself, nor of the court, fees Act nor of the 
Law of Limitation. R. 22 of the same 

order provides: .. 

17(1912) 31 All 32=11 I C G10. 
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“ Any respondent though he may not have 
appealed irom any part of tho decree may not 
only support tho decree on any of the grounds 
decided against him in the Courts below but take 
any cross-objection to the decree which he could 
have taken by way of appeal provided he has 
filed such objection in the appellate Court 
within one mouth from tho date of service on 
him or his pleader of notice of the day fixed for 
hearing tho appeal or within such further time 
as the appellate Court may see fit to allow ” 

This rule clearly shows that it w.ts in. 
tended that prima facie at least, a res- 
poodeot should not he allowed to take 
exception to so ranch of a decree as was 
against him without complying with the 
provisions of the rule. Tho learned Judges 
wont on to say: 

“ In a caeo in which there is no sufficient 
roason for respouueut neglecting either to appeal 
or to file objection wo think the Court should 
hesitate before allowing bim to object at tbc 
bearing of tbc appeal filed by the appellant'* 

I think that this viow of the law may 
bo accepted and that whore a party ftp. 
peals against that portion of the decreo 
;in respect of which ho has been unsuc. 
.oossful, the Court is not ordinarily en. 
Ititlod without any formal cross objection 
■by tho other side to sot asido so much 
lof tho decree as has been in favour of tho 
•appellant. I think therefore that to this 
oxtont tho appoal in tho present case 
must succeed. On tho merits the appel- 
lants urgo that they are entitled to a 
deoroo as prayed for. It is however, 
dear that their suit was not one for 
ejectment. They alleged wrongful dis. 
possession by the defendants and tho 
suit was one for possession. This is a 
mistake, however which is very com- 
mooly made and might have boon and 
should probably have been correoted bv 
an amendment in the Court of first in- 
stance. But theovidence certainly docs 
not show that the plaintiffs have made 
out their case and both the Courts below 
have apparently agreed in holding that 
t 10 sale set up was not proved while 
tho mortgage relied upon by the defen 
dants was proved. In view of this find, 
tng and of the fact that tho mortgaeeo 
was tho mother of one plaintiff and 
mother. in-law of the other living upon 
tho same laud with the plaintiffs. I think 
it was a natural inference that the plain- 
tills were not in possession on their own 

t w U /i ' T h0r ° ,9, moreover . evidonco 
that tho plaintiffs gavo the defendants 
permission to build a house upon the 

tT'l’ " aS , at lea3t as Rood ev 'dence as 
that of the plaintiffs' witnesses. 


There are no grounds for allowing tho 
appeal except in so far as tho lower ap- 
pellate Court has disturbed tho finding 
of the Court of first instance. To that 
extent the appeal is allowed and tho 
decree of the Court of first instance will 
be restored with costs. 

K.N. K.K. 1 piica! parity allowed. 
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McCoLL, A. J. C. 

Ma Pyu— Plaintiff— Appellant. 

v. 

Maung Po Chet and others— Defon- 
dants — Respondents. 

Second Appeal No. 9G of 1910, Decided 
on '23rd October 191S. 

IcV Ev : id *"« e Acl 0872), S. 1 15— ‘Thing” 

Meaning of— Proposition of law or promise 
lo make gift is not "thing." 

The word "thing" in S 115. Evidence Act, 
me*D« » fact, and a fact in existence or past. A 
proposition of law or a promise to make a gift is 
not , a •'thing” within the meaning of that section, 
and cannot crealo estoppel: LangJon v. f) 10 
Allen 43$. Ref . IP 58 Cl] 

■b) Maxima— Quicquid plantatur solo solo 
cedit— Maxim is not applicable to India. 

The maxim <,uuqui<l plantatur *©/<• solo cedit, 
t e.. tb.it anything affixed to land with the ob- 
Jcctof improving tfio inheritance bcoomoa part of 
tho really and the property of the owner, whe- 
ther it be a Mixed by bimorsomoonc ela\ is not 
applicable to India. rp r, 2 C 2] 

(Cl Possession-Suit for-Plainliff alleging 
ground and house built on it to be hers— De- 
fendant alleging that ground had been gifted 
to bio^ by plaintiff and house was built by 
him-G.ft not estoblished— Amount advanced 
by Plaintiff towards costs of house not prov- 
ed-Held plaintiff was entitled to decree 
for possession subject to payment estimated 
value of house. 

Plaintiff sued for possession of a houso and 
tranad, alleging that tbc ground was hors, that 
sbo bad built the bouse on It, tbo defendant be- 
rag entrusted with tbc superintendence of its con- 
struction and having contributed a portion of tho 
costs of its building. The defendant alleged that 
tbo ground bad been gifted to bim bv tjie plaiu- 
tm ,and that the bou«c was built bv him. It was 
.ound that no gift from the plaintiff to the defen- 
dant was established, and that there was no proof 
of the amount of money advanced by the plain- 
tin towards the costs of the house: 

Held: that the plaintiff was entitled to a de- 
cree for possession subject to tho payment by her 
to the defendant of tbo estimated value of tbo 
„ (P 53 C 2] 

c. G s Ptllai—for Appellant. 

JI. M. Lutter for Respondents. 

Judgment.— Dofendatit-respondent 1 

is the grandson of the plaintiff-appel. 
lxot. Defendant- respondent 2 is defen- 
dant- respondent l’s wife, and dofondant- 
respondent 3 is his mother-in-law. The 
plaintiff-appellant sued for possession of 
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a house and ground alleging that the 
ground was hers, that she had built the 
house on it, defendant-respondent being 
entrusted with the superintendence of 
its construction, that the house had cost 
l<s. 1,500 of which she had furnished 
Jis. 1,050 and defendant- respondent, 
.• 450, that aftor the house had been 
bu»lt she had permitted defendants- respon- 
dents to live in it with her, and that 
now disagreements had arisen and they 
had refused to quit. The defence was 
that the ground had been given to de- 
fendant- respondent 1 by the plaintiff- 
appollant out of natural love and affec- 
tion, that ho had built the houso with bis 
own money and that he had permitted 
the plaintiff-appellant to live with him. 
The Sub Divisional Judge found that the 
houso belonged to plaintiff-appellant, but 
that defendant. respondent had furnished 
more than Rs. 450 for its construction, 
and gave the plaintiff-appellant a decree 
for possession on payment of Rs. 1,100. 
On appeal the lower appellate Court held 
that it was lor the plaintiff-appellant to 
prove that she had furnished Rs. 1 050 
for the construction of the house, that 
she had failed to prove this and that 
there was accordingly no diflicuty in be- 
lieving the story of tho gift of the land, 
hut that tho question of the gift was not 
O9sontial to a determination of the suit. 

It reversed the decree of the 6rst Court 
and dismissed the suit. One of the 
grounds of this appeal is that the lower 
appellate Court erred in holding that 
tho quostiou whether the land on 
which the building was erected was 
given or not by tho plaintiff appellant to 
defocdaut-reepondent 1 was not essential, 
and that the only issue to be determined 
was whether the plaintiff-appellant had 
contributed Rs. 1,050 towards the build- 
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ing. 

Tho land admittedly bad belonged to 
tho plaintiff-appellant and she was in 
joint possession of the house and paid 
the taxes. If shs had stated nothing 
further the burden of proof would have 
been on the defendants-re8pondent9, hot 
she stated that defendant-respondent 1 
had built tho house for her as her agent 
and had expended money of bis own on 
its construction. He wa9 therefore entitled 
to remain in joint possession until reim- 
bursed wbat he had expended under 
S. 221, Contract Act. She thus admitted 
that she had not an unconditional right 


to turn defendant-respondent 1 out of the 
house, and she, therefore had to prove on 
what terms she was entitled to solo pos- 
session. No doubt she was not in a posi- 
tion to prove the exact amount expended 
by defendant. respondent 1, but she was 
bound to make out a prima facie case, 

and this she could have done by proving 
the approximate value of the building 
and that she had contributed Rs. 1,050. 
1 he payment of this sum therefore was 
part of her case, but it does not follow 
that her suit was bound to fail entirely 
if she failed to prove it. Unless there 
was a gift she remains owner of the land. 

tor tho defendants-respondeotsit is urged/ 
that the maxim quicquid plantatur solo, I 
solo cedit, which means that anything 
allixed to laDd with the object of improv. 
log the inheritance becomes part of tho 
realty and the property of the owner, 
whether it be affixed by him or by some 
ono else, is not applicable. 

This rulo is not part of tho law of 
India. Ss. 51, 63 and 108 (h), T. P. Act, 
have taken its place. Tho two latter 
sections do not apply becauso defendant- 
respondent 1 is neither a mortgagee nor 
a tenant. S. 51 does not apply either. If 
defendant- respondent 1 be a transferee, 
i. o.. if there wore gift of the land, then 
tho land is his, he is not a transferee with 
an imperfect title. But assuming that 
plaintiff-appellant failed to provo that 
dofondant-respondent 1 washer agent and 
that sho contributed Rs. 1,050 she cer- 
tainly could not lose her land unless sho 
be estopped, and I think the equitable 
rule contained in S. 51, T. P. Act, sbculd 
be followed. Now it is plain that there 
was no gift. No registered deed was exe- 
cuted and the plaintiff-appellant re- 
roained iD possession of tho land. If the 
ovidence adduced hy the defendants- re- 
spondents be true, it merely amounts to 
proof that plaintiff-appellant promised to 
give defendant-respondent 1 the land. 
Estoppel was not specifically pleaded, but 
at the hearing of this appeal it was urged 
that, if on the faith of plaintiff-appellant's 
promise defendant-respondent 1 built tho 
house with bis own money, plaiDtiff-ap- 
pellant is now estopped from asserting 
her title to the land. But what “thing” 
did plaintiff appellant induce defendant- 
respoDdeDt 1 to believe to be true? Sup- 
posing that he believed that a promise to 
give amounted to gift, it cannot be said 
that this belief was induced by the plain- 
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tiff-appellant, and, moreover, a proposi- 
tion of law i 9 not a “thing” within the 
meaning of S. 115, Evidence Act. In that 
seotion a ‘thiDg" means a fact and a fact 
in existence or past. 

" Tbe *. n ** nt °* a P* r ty >9 necessarily uncertain 
as to its fulfilment. No person has a right to relv 
on it. A person cannot be bound not to chance 
his intention, nor can be be precluded from 
showing such a change merely because be has 
previously represented that his intentions were 
once different from those which he eventually 
executed. Langdon v. Dond (1) M 

Thare is thus no estoppel in this case; 
plaintili appellant may have truly in- 
tended to give the land at the timo she 
made the promise, if she ever made it. 
and have subsequently changed her mind. 

am therefore of opinion that defendant, 
respondent 1 cannot claim the houso as 
his property a8 long as the plaintilT-ap. 
pel I ant is w.U.ng and ready to reimburse 
nun the money which he expendod on it. 
is, therefore immaterial whether de- 

,IainH,r r0fl,,O M ,l0Q . t 1 built house as 
I a ntill. appellant s agont or on the faith 
oi her promise to give him tho land; the 
only question is the amount which tho 
plaint ff-appollant must pay before she 
can evict h^. T 1 only direct evidence oi 

?s tim? ‘ Ut !° n >V tho »’ ,aiD ‘«‘T..ppellant 
8 that given by a casual visitor, a cooly 

for ° ton* :i 0rke( ‘ to \ Plaiotiff.appollao^ 

witnesses '' CCOr,,,oe to on ° of her 

serim* h ° 19 ,,COr ’ ami th * r * are 
Borious discrepancies betwoon her 0 w n 

ojidonco and that given by her witness 

S?*™’ ! - thoroforo'unahfe 
was wrolS h 2 L° Wer a >‘P e,,at ® Court 
Proved that 0 , findlnR that lt w «« not 

SKtttESrr* 

Auction of th 0 hn.,7. i. 0n , th , 6 co “- 
Tho Sub. divisional Cour found 
va uo o/tho house w M £“ U 

*• 10 Alien 433. ~ — 
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Nga Ti v. Maong Ktaw Yah 

pel hint will ho given a decree directing 
that upon her depositing in Court within 
one month for payment fo defendant res 
pondont 1 the 80, n of Us. 2,150. tho dofen- 
dants- respondents shall give her eom plate 
possession of tho houso and ground in 
suit. As tho parties havoheon both partly 
successful they will bear their own costs 
throughout. 

. K.N./r.k. Dect reset aside. 
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Sackdeks, J. c. 

-Y^a Ti— Applicant. 

v, 

y f ! aun J K V*«> raw— Opposite Party. 

Criminal Misc. Appo„l No. 18 of 1910, 
Docidod on 2nd November 1910. 

p. c.(1898). S.. 107 and 439 
noMu C .t?r d,n, ‘ “ nder ?• “^-Information 
••••’*»- Hi,h Cour, 

JL b -W ■!<* “'f Co " rl 10 rwwrt ih. 

? of the provisions of the law. and jf j n R 
?1OT CMmS “» v « »**«> Uk.n under 

ferJietiM dw I f0U,,d lbal lho ln - 

iorm.ii > n did not justify ,hc Magistrate in iwu- 
'Offh Court will interfere 
" 4lh lb ® ordcr P**'<*i: 17 C H .V 23 h lie/ 

*b if T* of , ,,w,ul •«* —y lend to 

tnTu to tic . oe * no * au,hori " 
iillVjJth * C . . ag8,n, ‘ pmon intend- 

S?j: |e ° !tl“ e :‘, U K nl *“* h 7 ‘hemielvea ore 

fn-"™ 11 brrach «»f peace. 

aculn wain.'t Cr i m,oal P C - d <*« »ot nulhori.to 

Ic ^hicb m^ , T ° *' CXpeclfd to 1,0 ™ 

ciwnich may cause a breach of the nr 
S ;:;! 0 *« B qyiiut y nnl9U u£ ftCl 

<h' COmmi ' * T t .Cb Ol 

U4 -pV":“ ip c (,ss «)- s.. t io7 .id 1 
r*li g io P M V »2||! 0nV ' nlng T e,ins to di • cu •• 

l-luM„ A* rf ?°V * 0in « -"y* b i"8 «n- 
Matiitrai# .k f*. r ** cb ° f , p '‘ 8Ce •* expected 
Thl w “ hou,d Proceed under S. 144 

evcrvVubiVrt 01 ?Ub,,C di<cu * H ‘ :>n *• 8 right which 
i ^r B?,,rSl I1 and f«rron« convening a 
doine anythin *! r ® li S ,0U ' ! maltors are not 
valence of ^|" R ,^, n , n V ,f jJ: 11 owi "R.to the pro- 
likely t 0 atti. !J ti 8 ^ lween "'tain persons 
a breach nflhf lhe rn ?* l,n ** or * n >' olhcr C <* U88 
should !? ex P cc ^ d ‘he >M igisirate 

undor - s - ,4 ‘- CriminaI p c - 1 ° 
cure that the peace ,« uot broken. [I» 65 0 1 ] 

V. Dutt — for Applicant. 

ll.U Lulter- for tho Crown. 

w2r&7 and - Vau ''° op- 
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Judgment. — Certain residents of Man- 
dalay made a report to tho District Su- 
perintendent cf Police which was for- 
warded to the District Magistrate, who 
recorded the information given by three 
of their number and thereupon issued 
warrants for the arrest of two persons 
under S. 107, Criminal P. C., and then 
transferred the proceedings to the Eastern 
Sub-divisional Magistrate for disposal. 

Against this order tho two persons 
arrested have come to this Court in re- 
vision and the Government Prosecutor 
has been heard for tho District Magis- 
trate. Tho persons who gave tho infor- 
mation to the District Magistrate were 
alio cited, but they do not wish to be 
parties to the proceedings and they have 
not supported the order. Tho informa- 
tion given in the first instance is in 
writing and it was accompanied by a 
printed notice and a copy of a nows- 
papor. Tho notice is an invitation to a 
meeting "to clear up doubts;” it stated 
that tho sayadaws from tho four quarters 
of Maudalay had heon invited to give 
their decision on certain matters and all 
friends of tho porsor.s who issued the 
notice ucro invited to attend. Tho news- 
papor articlo statod that the sayadaws 
from tho four quarters wore to ho entor- 
tainod, aud after that tho question whe- 
thor bool should or should not be eaten 
would be considered, tho injunction 
by the Ledi Sayadr.w and various other 
pongyi9 would ho read, after which the 
opinion of the sayadaws would be asked 
for, and thoy would 'give their decision. 
The written information stated that 
there would he a serious dispute result- 
ing in a broach of public peace, because 
when thoro i9 a difference among pongvis 
there will be a difference among laymen. 
It statod that the notice and the news- 
paper article convening a meeting would 
enoourage a great and serious dispute bet- 
ween half of the residents of Mandalay 
who r6vero the Ledi Sayadaw and the 
rest, and if the meeting is held the in- 
formation 9tates that there will, through 
ill feeling on each side, be a serious 
quarrel. Tho information stated that a 
public mooting wa3 to be held at which 
the two applicants intend to attack the 
Lodi Sayadaw's propaganda for putting a 
6top to the eating of beef, that a very 
largo number of priests and laymen had 
been called by the two persons mentioned 
to attend the meeting, and unless they 


Kyaw Yan (Sauodors, J. C.) 

are placed on security thefr action would 
result in a breach of public (apparently 
a misprint for "peace”). 

It i9 contended that this information 
did not justify the arrest of tho two appli- 
cants and proceedings being taken against 
them under S. 107, Criminal P. C. On : 
the other hand, it is urged that the in- 
formation did justify that action and this. 
Court should not interfere at this stagel 
of the proceedings. I think there is no 
doubt that if the information did not 
justify the issue of a warrant, this Court 
is entitled to interfere. It has been held 
constantly that it is the duty of the 
High Court to prevent the abuse of the 
provisions of the law. A recent case is 
that of Itajendra Narayan Singh v. 
Kmy>eror (l). S. 107, Criminal P. C., 
authorizes a District Magistrate to take 
action upon information that any person 
is likely to commit a breach of tho poaco 
or disturb the public tranquillity, or to 
do any wrongful act that may probably 
occasion a breach of the pence, or disturb 
the public tranquillity. 

It is clear that thoro are two distinct 
sots of circumstances in which a Magis- 
trate may take action undor this section, 
first whore it appears that a person is 
likely himtolf to commit a breach of the 
peace or to disturb tho public tranquil- 
lity, that is to 6ay, by a direct act, o. g., 
by committing an assault, and secondly, 
where a person may bo the indirect causo 
of a breach of the peace or the disturb- 
ance of tho public tranquillity by doing 
a certain act, but in the latter case tho 
Magistrate may only take aotion whero 
the act anticipated is a wrongful act. It 
has been laid down in a number of rulings 
that this section doe9 not authorise ac 
tion against a person who is expected to 
do an act which may cause a breaoh of 
the peaco or disturb the public tran- 
quillity unless that act is wrongful, and 
that the mere fact that the doing of a 
lawful act niav lead to a hreach of the 
peace, while it may authorise the Magis-I 
trate to take action against tho porson 
expected to commit that breach, does 
not authorize action against tho persons 
intending to do the lawful act, unless 
they are themselves likely to commit » 
hreach of the peace or to disturb thsj 
public tranquility. The distinction has 
bean oxi>la ; ned in Firoze Ali Mullickv ' 

1. (1913) IS 1 C 119. 
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Emperor (2), where certain persons pro- 
posed to take a procession along a public 
road and it was pointed out by \Vood- 
roffo, J., that if those persons 
"have the right claimed, it is obrioQS that they 
cannot be properly bound down because some 
one else proposes to interfere with that right. 
The propor eourso in such a esse is to bind down 
tbo other party.” 

The law was similarly explained in 
Mohamed Yakub v. Emperor (3). Tho 
matter was discussed at great length in 
Sundram Clietti v. Queen (4). There 
can be no questiou that tho right of 
public discussion is a right which every 
subject possesses, and that in convening 
a meeting to discuss religious matters 
the applicants in the presont cast* were 
not doing a wrongful act. If owing »o 
tho provalenco of ill-feeling between cer- 
tain persons likely to attend the meeting 
or any other cause, a breach of the peace 
was expected, the Magistrate had amplo 
| power under S. 144, Criminal P. C.. to 
isecure that tbo peaoo 'was not broken. 
Hut 1 am clearly of opinion that in arrest, 
ing the applicants in tho present ctse 
and in ordering an inquiry into their 
conduct, tho District Magistrate was not, 

upon the information which was hoforo 

him, justified by the provisions of tho 
Codoof Criminal Prooedure. If infor. 
mation is or was available that tho ap- 
plicants themselves intended to commit 
a broach of tho poaoe or to disturb the 
public tranquillity, the fact should bo or 
should have been recorded. Tho pro- 
ceedings of the District Magistrate roust 
be quashed and the warrants for the 
arroBt of the applicants cancelled. 

.. K.N./r.k. Proceedings quashed. 

2. (1903) 12 C W N 703. 

3- (1910) 32 All 671=0 I C 451 

4. (1883) G Mad 203, 
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Riog, A. J. C. 

Nga Min Din— Applicant. 

v. 

Emperor Opposite Party. 

Criminal Revn. No. 287 of 
cided on 28th June 1917. 

(«) Criminal P. C. (1898). S. 

• or further inquiry under S. 437— Detail 
examination of evidence and elaborate r. 

""I"! “ r !i n0 ‘ nec , e ** ar 7 Enough should 
•aid to indicate to lower Court in wbat * 
«U order i. thought to be incorrect. 

Jt " not ordinarily desirable that in orderi 
lurtber inquiry under S. 437, Criminal P. C. 
dotailcd examination of the evidence and ela 
rate reasons should be given, but enough shoi 


1917, I 
437-Or< 
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be said in tho wav of rcaroiiR to indicate to tho 
Court below ic wbat manner it is thought that its 
order wav ioc Trect. whether on <i point of law or 
ia mwapprccutiori of tho w-ipht „< tl,r evideno e 
or for Want o' a rrmplet'- innuir.. fP &G 0 1] 

(b.i Criminal P. C. (1898). S 437-Order 
for further inquiry— P-r*on agoin.t whom 
order mmd$ should have notice of grounda 
on which it ia directed. 

Itii ftirto s prrion iii*.;t whom an order 
fer further inquire is ir.'du that i b- • ' k-.'.ua for 
directing auchiinqiiiry «'iould 1. toad* !h it to 
him aid (bat be should h ro notice 01 lh ;roUD(l 
on which the further inquiry b h. , directed: 

I 233. Jitst. from’, M C II' .V 7 ... md 
8» C UNO, liel. on. (I* 00 C 2j 

A”. /.V .-trjrc — for Applicant. 

Judgment. — This isa*i applied ion for 
revision ol the oid«r cf the Dinner M*. 
gisl rate directing further inquiry in the 
case of Em pet nr v. .\ga Mir. J) :K iu 
Ctimiral Lojular C<i se No. 61 cf J'J17 of 
thoT>vn-t:i|> Magistrate, ptawhwe, 

Tho lirst objection tak.rn tc the order 
of tho District Magistrate is th it he has 
Uilc.l to give reasons for ordering lur&her 
inquiry. The Dist rict Magistrate sa\R: 

"I do net wt,b to wiitr a judgment in advance 
but pnii.a fade il ia quit- clear that .\\v. >f| n 
l)iu i* the pnine mover in thin fheft and Q U "ht 
never to havo been discharged.'' 

Section 137. Criminal P. C., dees not 
roquirc a Court ordering further inquiry 
to state its reasons. In Tun U ; in v. Em - 
l*ror (1) Irwin, J„ held that it was suffl- 
cient for a Court ordering further inquiry 
to state os its reasons that it had cousi. 
dored tho whole of tho evidence on the 
record. Ho said that it would be impro- 
per for the Magistrate to comment on 
tho evidence in detail, as such a proceed- 
ing would tend to prejudice the accused. 
This opinion has boon dissented from in 
two cases of the Calcutta High Court, 
Nagcndra Nath Sen v. Mr. Korb (2) and 
Waked Ah v. Emperor (3), in both of 
which cases it was held that the Magis- 
trate should state his reasons for ordering 
further inquiry, as in the abseuco of such 
roasonsit is not possible for the High Court 
to exorcise supervision over tho Magistrate 
or Judge’s proceedings. To tho reasons 
given by the learnod Judges of tho Cal- 
cutta High Court, I may add that it ap- 
pears to me fair to a person against whom 
an order for further inquiry is made, that 
the reasons for directing such inquiry 
should ho made explicit to him and that 
ho should have notice of the groand on 
which the further inquiry has been 

1. (1907 08) 4 L B R 233. ' 

2. (1901) 8CWN 456. 

3. (1905) 32 Cal 1090. 
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directed. To the objection that the accused 
may he prejudiced in his trial if the rea- 
sons for the superior Court's order are 
made explicit, it may be replied that while 
lit is not ordinarily desirable that a de- 
, tailed examination of the evidence and 
'elaborate reasons should be given, enough 
should bo said inthe way of reasons to 
ndicate to the Court below in what 
manner it is thought that its order was 
incorrect, whether on a point of law or 
in misappreciation of the weight of the 
evidence or for want of a complete in- 
quiry. 

(Tho rest of the judgment is not reportable— Ed). 
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Saunders, J. C. 

TT'. Calogreedy, Advocate, In re. 

Civil Misc. Appeal No. 37 of 1916, Da- 
oided on 4th Julv 1916. 

Criminal P. C.(1898), S. 340-Magi.trote 
hna discretion to permit person including 
pleader not otherwise authorised to practise 
in his Court to appear for an accuied'-DU- 
cretion should be exercised judicially. 

Every Magistrate has a discretion to permit a 
person, including a pleader not otherwise autho- 
rised to practise lu his Court, to appear for a 
poreoa accused before the Court. This discretion 
howovor should bo exercised judicially, and per- 
mission should be givcu only in c»«e in which 
tho Magistrate or the presiding oflicer considers 
that it is for tho interest of tho a'*cu»rd that it 
should bo givon: In the matter of the Petition 
of Mr. (i. F. Travers Drapes, S.J. L D. 260 
Kef (P 56 C 2] 

17. M. Lutter — for Applicant. 
Judgment. — Tho applicant, who is a 
second grade advocate whoso license does 
not permit him to practise in tho Sagaing 
District, applied to the District Magis- 
trate, Sagaing, on behalf of certain ac- 
cusod persons who wore under trial be- 
fore the District Magistrate. Sagaing, and 
the latter recorded an order to tho effect 
that tho Advocate could not act in the 
Sagaing District and the application, 
therefore could not bo granted. Tho Ad- 
vooate has now applied to this Court and 
has obtained permission to appear in tbe 
particular case mentioned. He also sub- 
mits that tbe order of tho District Ma- 
gistrate was illegal in view of tho pro- 
visions contained in S. 340, Criminal 
P. C., which is reproduc'd and para- 


1918 

phrased in para. 295 of tbe Upper Burma 
Courts Manual. The law relating to 
Advocates in Upper Burma is contained 
in Ss. 25 to 29 of the Upper Burma Civil 
Courts Regulation, 1896, and under 
S. 25 (2) of that Regulation rules have 
been framed of which the first provides 
that Advocates of the second grade shall 
be entitled to appear, plead and act in 
any four Districts named in their license. 
S. 340, Criminal P. C., lays down that 
every person accused before any Criminal 
Court may of right be defended by a 
pleader, and ‘ Pleader” when used with 
reference to any proceeding in any Court, 
is defined in S. 4 (r), Criminal P. C., as 
a pleader authorized under any law for 
the time being in force to practise in such 
Court, and includes (l) an Advocate, a 
vakil and an Attorney of a Iligh Court 
so authorized, and (2) any Mukhtar or 
other person appointed with the permis- 
sion of the Court to act in such proceed- 
ing. 

I think it is clear that an Advocato who 
is licensed to appear in a certain District 
or in certain specified distriots only, oun- 
not be said to be authorized to practise 
in a Court beyond the limit of such dis- 
trict or districts. On tho other hand, 
there appears to be no roa9on why a 
pleader who is not authorized to appear 
in any particular Court ohould not bo ap- 
pointed with tho permission of tho Court 
to act on behalf of an accused person, and 
so to becomo a pleader within ’the mean- 
ing of the term as defined in the Code of 
Criminal Procedure. Reference may bo 
made to In the matter of the Petition of 
Mr. G. F. Travers Drapes (l), in whioh 
the question is discussed. lam of opi- 
nion that every Magistrate has a discre- 
tion to permit a person, including a 
pleader not otherwise ’authorised to prac- 
tise in his Court, to appear for a person 
accused before the Court. This discre- 
tion should no doubt, be exorcised judi- 
cially and permission should bo given 
sparingly and in such cases a9 the Magis- 
trate or presiding officer considers that 
it is for the interest of the accused that 
it should be given. 

K.N. R.K Appeal dismissed. 

l.S. J. L. li. 260. 
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Committee in passing order on notice 
under S. 6G (1) indicates sanction to 

construct 1*216 

Ss.67 (1) and, (2), 122 a»wJl39— F.n- 

cvoachmcnt old — Prosecution under 
S. 122 in respect of old encroachment is 
not legal— Remedy for such encroach- 
ment is provided by S. 139 239a 

N. G7 (2)— Word “such" refers also 
to old encroachment 2396 

— 6‘. 8G — Notice to errect latrine - 

Directions as to nature and position of 
latrine must ho given 133a 

S. 86— Committee cannot delegate 
authority to individual officer to give 
directions in notico 1336 

S. 110— Police Act (i860. S. 31- 

Conviction for offence punishable under 
S. 31 is not illegal hocauso it is al*m 
punishable under S. 110 626 

' s< 139— Daily fino for continuing 
breach — Punishment must rclato to 
period ‘anterior to Magistrate's order 
and not in futuro 121a 

“ - s - 132 — Service of notice -Attest*, 

tion of report by unofficial person is not 
necessary i;j.> 

" s - 139— Complaint is not necessary 
in respect of each accused tried jointly 

C. P. Tenancy Act (11 of 1898> 

"77 s * 2 (3)— Tenancy of undefined share 
of land is not permissible 164 

s *- 33 and 36 (1) — Surrender of 
holding by occupancy tonant under 
T Nwrost heir put in possession of 
bolding under S. 36 (1)— Landlord can 
recover from surrendering tenant con- 
sideration ho has paid less amount he 
has recovered under S. 36 (1) i7s$ 

— .S’. 33 (I) Implied surrender — 

female holder alienating without ne- 
cessity and placing alienee in posses, 
sion cannot affect rights of reversioner 
and action does not amount to implied 
surrender 231 

'“•S’. 3o (4) Non-cultivation not 
voluntary but outcome of landlord’s im- 
proper behaviour— S. 35 docs not apply 

OP 221 (*i)c 

o. 3o (4) — Implied surrender — 
Knowledge of landlord is necessary 

" S * 3G — Surrender by tenant for 


C. P. Tenancy Acl (11 of 1898) 
valuable consideration— S. 3G does not 
deal with remedy of landlord 178a 

S. 36— Contract Act (1872), Ss. 23 

and 63— Surrender agreement that in 
case anyone sot up claim to hold sur- 
rendered tenants would l>o responsible 
for costs of landlord in defending suit 
— Agreement hold to he unlawful under 
S. 23 being one as would defeat provi- 
sions of C. P. Tenancy Act (1898), S. 3G 

178,7 

•■>. 11 — Mortgage of absolute oecu. 
panev holding— Malgu/ar obtaining do- 
claration of invalidity »»f mortgage — At- 
tachment of holding by malgu/ar in o>:o- 
cution of monev-decree— Holding could 
not bo sold freo from mortgage— Inter, 
cst of tenant, i. e.. equity of redemp- 
tion. \va* only saleable 72a 

S. 41 (7) — Sub- lease of occupancy 
holding— Assignment of sub. lease does 
not requiro mulgu/.ar’s consent 153a 

; — 5’- 15 (2)— Agricultural lease — Sanc- 
tion of Revenue Officer is not requiro# 

221 ( 2 )./ 

S. 10 — Surrender for consideration 

does not contravene S. 16 178c 

— 16— Suit for possession of oc- 

cupancy tenancy by heir— Civil Court 
has jurisdiction to entertain suit — Gift 
by Hindu widow in absenco of necessity 
is invalid — Hindu law, Alienation 100a 
.S. 46— Tostamontary direction for 
disposal of occupancy tenancy cannot 
bo given bv tenant 1006 

S. 46— Devolution of occupancy ten- 
ancy- One of several tenants can take 
up entire bolding 100c 

10 (5)— Registration obtained by 
fraud, i. o., false recitals — Document 
must be rogardod as if not registered and 
is ineffective for purpose created 88 (l)a 
.S. 60 Sub- lease by occupancy ten- 
ant— Notice to eject given to sub-tenant 
Sub-tonant aftor notice is trespasser 
and can be ejected through civil Court 

195 

S. 81 (6) — Adjudication botween 
persons impleaded as parties is necessary 

187 (l)r, 

S. 81 (6) — Suit for arrears of rent — 
Amount less than Rs. 100— Defendants 
denying liability on ground of relin- 
quishment of share — Held second appeal 
did not lie— Case did not fall under 
Cl. (b), S. 81 187 (1)6 

S.94 — Dispossession by non-lambar- 
dar-mortgagee— S. 94 does not apply 201 



8 


Subject Index, 1918 Nagpdr 


C. P. Tenancy Act 
— -S. 94— Ejectment under authority 
of landlord— S. 94 applies 84a 

Ch. 5 Bburaak is not village ser- 
vant but renders service to malguzar 
alone— Bhumak refusing to do private 
work of malguzar is liable to be ejected 

Civil P. c. (5 of 1908) • 106 

~ S. 11 — Decision of the Subordinate 
•Judge is res judicata in subsequent suit 
of small cause nature 163 

” S. 11— Representation — Right or 
titlo of legal representative decided — 
Subsequent suit by them on their inde- 
pendent rights is barred 112 

S. 11 — Subsequent suit for different 
property on different causes of action is 
not barred gg a 

5. 11 — Appeal does not lie merely 
on ground that unfavourable observa- 
tions are made against person in whose 
favour decree is passed — Opinion of 
Court in such appeal cannot operate as 
res judicata 9 l a 

— S. 11-Proceedings before Revonue 
Oflicer Dismissal for default— Proceed- 
ings not final— Docision on default does 
not operate as res judicata. 79 a 

— S. 11 — Suit by third person as heir 
against adoptive mother— Adoption pon- 
donto hte— Adopted son not joined as 
party— Docroe is binding on adopted son 
—Adoption ponding suit or pending ap- 
peal makes no distinction Irf 

S. 11 and 0. 22. H. 10— Adoptive 

mother sued as representing estate— 
Minor adoptod son is sufficiently repre- 
sented — Hindu law — Widow \ e 

-S. 11, Expl. 4— Ex parte rent decreo 
—Decision operated as res judicata on 
point of relationship of landlord and 
tenant 262 

Ss. 16 and 20 — Suit for recovery of 
joskipan income is one relating to im- 
movable property 251 

S. 47— Suit by auction-purchaser to 
sot aside sale on ground of fraud is 
barred by S 47 2455 

. s - 17— Execution— Sale of property 
outsido decreo- Suit to set aside sale in 
part is not maintainable 240 

— — S. 47 and O. 21. Hr. 58 and 63— 
Objection by stranger dismissed on 
ground that he was party to suit— Ap- 
peal does not lie — Regular suit to estab- 
lish right is maintainable— Test is whe- 
ther claim of objector is adverse to claims 
of real judgmont-debtor 149 


Civil P. C. 

S. 47 and 0. 23, B. 3-R. 3 applies 
to execution proceedings also 110 c 

" ^7— Plaintiff obtaining decree 

for possession and mesne profits against 
minor— Plaintiff agreeing to sell certain, 
held to minor but transfer not completed- 
adjustment but merely agreement 
to adjust— Contract to sell being merely, 
executory minor could not enforce speci- 
fically— Specific Relief Act (1877), S. 21 

_ llOti 

S. 47 and O. 21, H. 92— Property, 
purchased by decree-holder in execution- 

Sale confirmed.— Oral agreement to 
retransfer by decree-holder is invalid— 
Sale by judgment-debtor during pen- 
dency of execution proceedings is void— 
Nendee is representative of judgment- 
debtor— Suit being instituted in Court 
not passing decree could not be treated 
as application under S. 47— T. P. Act 
(188 2). 52 102a 

S. 4 « Decree-holder purchaser i» 
party to suit 1026. 

“ Ss. 52 and 2 (l l) — Legal representa- 
tive— Executor do son tort is legal re- 
presentative 73 . 

“S. 91 — Suit for removal of public 
nuisanco by private person — Special 
damage must be proved 159 

* S. 96 (3) and 0. 23, H. 3 — Every 

decree incorj>orating compromise under 
O. 23, R. 3 is not ipso facto consent 
decree It may deal with only part of 

subject-matter of suit 129 a 

— -S. 96— Sub-S. (3) is limited to cases 
where parties invite Court to pass par- 
ticular decree and Court acts accordingly 

~S. 96 (3) Decreo based on finding 
against consent of one party is not con- 
sent decree 129 c 

‘ ,<J - 100 — Finding of fact not deduced 

from evidence is liable to be upset 

215a 

S. 100— Adverse possession— Acqui- 
sition of titlo — It is mixed question of 
law and fact and it should be raised in 
Court of first instance 1715’ 

“ S. 100 Whether bargain uncon- 
scionable is question of fact 826 


- V VMV 

■S. 100 — Question whether stipula- 
tion amounts to penalty is one of fact 

82c 

S. 105 (2) — Remand order although 

passed without jurisdiction cannot be 
treated as nullity — Party cannot object 
to decision of appellate Court in subor- 
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dinate Court to which case is remanded 

264a 

* S. 109 (a) and 0. 41.7?. 23-Order 

of remand is not final order within 
S. 109 (aj 193<i 

S. 115— Error of law— No ground for 
revision 263 

;?• Question of law — Erroneous 
decision on, is not sufficient ground 
. 1055 

S. 115— High Court will not inter, 
foro when other remedy is open 105/: 

S. 115 — Civil P. C.. O. 23. R. 1 — 

Application for withdrawal of suit— if 
defects aro not specified in application 
for withdrawal order permitting with, 
drawal becomes irregular — Omission to 
state defects in order permitting with- 
drawal amounts to material irregularity 

93 

S. 115— Remedy by way of appeal 
opon — Court will not interfere in revi- 
sion 

—S. 145 and 0.21, It. 43-Supratdar 
entrusted with cattlo attached on exe- 
cuting bond— Another decree-holdcr ap- 
plying for rateable distribution — Attach- 
i ng cred I i tor com promisi ng- Con, pi on, iso 
cert.fied-Return of cattlo to judgment- 
dobtor by supratdar — Liability „ f sup . 
ratdar cannot be enforced by executing 
Court, hut must form subject-matter of 
regular suit ys 

, 148 7 ExecUti, ' s Court cannot 
extend time for payment (K; rt 

nU ' S \ J 01 “ Ex « cuti °g Court cannot 
alter docroe ^.5 

~x' ! 5 ?7 Ap P° Ilate Ccurt can correct 
accidental shps ln judgment and decree 
—Civil 1’. C., 0. 41, It. 33 41 ® 

. ?• 13 “ Objection cannot he 

entertained in second appeal 2335 

C yir'r- '. ^Separate orders under 

uiil l 1 P - C * in two cases con. 

stitute distinct causes of action 242a 

-O. 2, II. 2 — Possession and mesne 
profits can ho claimed separately oioi, 
O. 2, II. 2 — Applicability — Suit 
against one debtor — Subsequent suit 
against diflorent debtor is not barred 

~ O. 2, It 2 — Decree for specific perl 
ormanco of agreement to lease-Subse- 
quent suit for possession is maintainable- 

~°- It. 2 Actual and not merely 
constructive knowledge of right bars sub- 
sequent suit 158 


1918 Nagpur 
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O. 3, It. 4 Presentation of appeal 

by pleader through bona lido mistake in 
not invalid ofiHa 

‘ O.C.Jt. 17 — Amendment of plead- 
ings should not he allowed after caso is 
closed for judgment |Mi(J)a 

— O. 6. It 17 and <>. 23. It. 1— Plain- 

tiff cannot he allowed I . . r.mn.d p|cad- 
ings or to withdraw from suit will, liber- 
ty to bring fresh suit at Mage of sec. ml 
appeal 1 ,h(2) 

O. 9. It. 13 and O. 17, 2:. 2 — Non. 

sorvico of sumuioiis on minor's xuurdinn 
—Ex parte decue passed — Minois io- 
med \ is under It. 13, O. 9, and not by 
separate suit unless absence ol guardian 
am. unts to gioss negligence on his j ait 
t _ 1 b7 ( l)c 

O. 1 !, It. 21 — Non-compliance with 
order for discoxery— Penalty cannot ho 
levied 77 r 

O. 17. It. 2 — Non. service of sum- 
mons on minor's guauliun— Ex parto de- 
cree pa sen — Minor's remedy is under 
, ,3 * 11 an 'l not l>V separate suit un- 

less absence of guardian amounts to gross 
negligence on his part— Civil P.C. (1908) 

13 187(2Jc 

— 0. 21 It. 34 — Transfer of Property 

Act (18*2). S. 52- Transfer after decree 
l*ut before action is taken under O. 21 
K. 31 Civil P. C. — Doctrine of 1 is pen- 
dens applies 2*>1 (•>)/; 

13 a ”d S. 145— Stpiutdat- 
entrusted with cattlo attachod on exo- 
cut mg bond Another decree-!, older ap. 

plying for rateable distribution— Attach- 
ing ci*l,tor comproni^^ 

cei tsf.ed lioturn of cattle to judgment, 
debtor by supratdar - Liability of sup. 
ratdar cannot be enforced by executin'* 
Court, hut must form subject-matter ol 
regular suit 

O. 21, ltr. 58 and G3 and S. 47 — 
Objection by stranger dismissed on 
ground that he was party to suit — Ap- 
peal does not lio— Regular suit to cstab- 
ish right is maintainable — Test is whe- 
ther claim of objector is adverse to claims 
oi real judgment-debtor 149 

O. 21. It. G3 — No special form is 
prescribed for framing suit under It. G3 
Decree-holdcr can set aside fraudulent 
transfers by judgment-debtor 233a 

— O. 21. Hr. 67. G8 and 51 (2) — Copy 
of proclamation of sale to be affixed up 
on conspicuous part of Court house and 
sale to take place 30 days thereafter — 
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Civil P. C. 

Sale is vitiated if formalities are not ob- 
served— Civil P. C.. O. 21, R. 90 213 

0. 21, Rr. 90, 67, 68 and 54 (2)— 

Copy of proclamation of sale to be affixed 
upon conspicuous part of Court-house 
and sale to take place 30 days thereafter 
Sale is vitiated if formalities are Dot 
observed 213 

0. 21, R. 92 and S. 47 — Property 
purchased by decree-holder in execution 
Sale confirmed — Oral agreement to re- 
transfer by decree-holder is invalid — 
Sale by judgmont-debtor during pen- 
dency of execution proceedings is void — 
Vondco is representative of judgment- 
debtor — Suit being instituted in Court 
not passing decree could not be treated 
as application under S. 47 102a 

0. 21, R. 93 — Auction-purchaser 
cannot suo for refund of purchaso money 
for want of saloable intorest 259 

0. 21, R. 93 — Refund of purchaso 

money— Fraud allogod— Soparate suit is 
maintainable 245a 

O. 21, R. 93 — Rights of purchaser 

— .Judgment-debtors found to have no 

intorest in proporty sold— Auction-pur- 
chasor entitled to rocovor purchase- 
money from decree- holder by separate 
suit 1036 

O. 22, R. 10 and S. 11 — Adoptive 
mother sued as representing estate — 
Minor adoptod son is sufficiently repre- 
sented— Hindu law, Widow 1«? 

” O. 22, R. 10 — Adoption is not crea- 
tion of interest within meaning of O. 22, 

10 “Devolution" does not include 
adoption \f 

- O. 22, R. 10 — Adoption pendente 

lito is not alienation \n 

- — O. 23, R. 1 and O. 6, R. 17— Plain- 
tifl cannot bo allowed to amond plead- 
ings or to withdraw from suit with 
liberty to bring fresh suit at stage of 
second appeal 148(2) 

O. 23, R. 1 — Application for with- 
drawal of suit — If defects are not speci- 
fied in application for withdrawal order 
permitting withdrawal becomes irregular 
— Omission to state defects in ordor per- 
mitting withdrawal amounts to material 
irregularity — Civil P. C., S. 115 93 

O. 23, R. 3 and Sch. 2 — Matter in 

dispute referrod during pendency of suit 
to arbitration with intervention of Court 
— Relerence does not fall under Sch. 2 — 
Award may be regarded as agreement 
•compromising suit 30 
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O. 23, R. 3 and Sch. 2, Para. 16 — 

Agreement to refer without intervention 
of Court or disputed award thereon do. 
not come under O. 23, R. 3 2376 

O. 23, R. 3 and S. 96 (3) — Every 
decree incorporating compromise under 
O. 23, R. 3 is not ipso facto consent de- 
cree It may deal with only part of sub- 
ject-matter of suit 129a 

O. 23, R. 3 — Alleged compromise 
acted on by defendant pleaded as bar to 
suit Dismissal of suit — Decree is not 
under O. 23, R. 3 129 d 

O. 23, R. 3 — R. 3 applies to execu- 
tion proceedings also— Civil P. C. (1908), 
S - 47 110c 

O. 32, Rr. 6 and 7 (2) — Agreement 
by guardian without leave of Court is 
voidable except against minor 1106 

O. 34, R. 6 (2) — Application for 
final decree is governod by Limitation 
Act (1908), Art. 181 G36 

O. 41, R. 23 — Case not decided on 
preliminary issues — Retrial can bo 
ordered in exceptional circumstances 

271(2)a 

O. 41, Rr. 23 and 33 — Caso not de- 
cided on preliminary issues — Remand 
ordered — Order of refund of court-fees is 
not proper 271(2)6 

O. 41. R. 23 and S. 109 (a)-Ordor 

of remand is. not final order within 
S. 109 (a) 193a 

* O. 41, Rr. 23 and 25— Remand 

under S. 23, cannot he reconsidered in 
subsequent appeal from decision of first 
Court after remand — But order under 
R. 25 can be reconsidered 1936 

O. 41, Rr. 25 and 23 — Romand 

under S. 23 cannot bo reconsidered in 
subsequent appeal from decision of first 
Court after remand — But order under 
R. 25 can be reconsidered 1936 

O. 41. R. 33— Scope — ObjectofR.33 

is to enable Court to do complete justice 

228d 

O. 41. R. 33 and S. 152 -Appellate 

Court can correct accidental slips in 
judgment and decree 41c 

Sch. 2 — Matter in dispute referred 

during pendency of suit to arbitration 
with intervention of Court — Reference 
does not fall under Sch. 2 — Award may 
be regarded as agreement compromising 
suit— Civil P. C., O. 22. R. 3 30 

Sch. 2, Para. 1 — Order of reference 

describing matter indifference as entered 
in plaint and written statement — Award 
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directing defendant to pay costs — Arbi- 
trators held authorized to decide ques- 
tion of costs 108a 

Sch. 2, Para. 1— Order of reference 

in general terms — Arbitrators can decide 
question of costs 108// 

Sch. 2, Paras. 15 and lfi — Decision 

not in excess of award— Appeal docs not 
lie 191a 

Sch. 2, Paras. 15 and 16 — Decree in 

terms of award— Appeal does not lie l'.»16 
~—Scli. 2, Para. 16 — Parties to pending 
suit cannot make private roferenco and 
seek assistance of Court toenforco award 

237a 

Sch. 2, Para. 16 and 0. 23. /.*. 3— 

Agreement to refer without intervention 
of Court or disputed award threon do 
not come under O. 23. R. 2 237// 

* 'Sch. 3, Para. 11 — Collector grant- 
ing permission after execution of sale 
deed, hut before registration— Sale is not 
void i07(l) 

Contract 

Person, not party, cannot take ad- 
vantage unloss in position of cestui que 
trust ooq 

Contract Act <9 of 1872) 

— 16-Moro fear of puaishmont in 
criminal case does not constitute undue 
mlluonco \Sld 

" 74 — I’nconscionabio 

bargain, oxpluinod — Dolay in |>avment 
making discharge of debt impossible— 

Bargain is not unconscionable 

— -.S. 23 Objoct of agreement to causo 
withdrawal of application to sanction 
prosocution— Agreement is not valid 

S. 23— Application by dofondant for 
sanction to prosecute plaintitl— Appli- 
cation withdrawn on plaintilf paving 
arge sum todolondant-Suit by plaintiff 
to recover amount— Plaintiff held not 
ontitlod to money— Agreement was void 
as against public policy-Maxim*—/,, 

Van del icto, potior est conditio defen- 
dantis lsu 

Ss. 23 and 65 — Surrender — Agree. 

ment that in case any one set up claim 

to holds surrendered tenants would be 
responsible for costs of landlord in de- 
fending suit— Agreoment held to ho un. 
lawful undo.- S. 23 being one os would 

to8). P S r0 36 9i0n80 ' ^ T ° niDC Y^ 

S. 176— Pledge— Notice before suit 
13 not necessary 186 ( 2 ) 


Coiharers 

Lambardar letting vacant land 
without consulting cosharers — Such te- 
nancy is valid — Effect on lambardar in- 
dicated 271(1) 

Court-fees Act (7 o t 18701 

”- s ’. 17— S. 17 applies to nlternntivo 
reliefs arising.from more causes of action 
than one 2646 

N. 19, Cl. (17) — Petition of appeal 
by prisoner presented l.y pleader is 
exempted 125 

Sch. 2, .4*7. 17 — Suit for dec- 
laration of adoption and right to hold 
property already in possession dismissed 
“Court-fees payable on mo mo of appeal 
is ad valorem lee on value ol property 

la 

“ Sch. 2, .1*/. 17 (3)— Suit to declare 
ftdopti m valid is governed by Art. 17 (:{) 

Criminal P C (5 of 1898) 

S. 106 (3)— Penal Code(l$60),S. 147 

Ca->o under S. 1 17 — Order requiring 
security to keep peace is not enhance- 
ment of sentenco 04/, 

Ss. 107 and 125— Ordor under S. 107 

can I/O cancelled by District Magistrate 
under S. 125 on ground that thero is no 
likelihood of breach of peace 173(l)a 
St. 107 and 112 — Security for 
breach of peace— Denial by accused — 
Absence of proof — Order demanding 
security is illegal though accused are 

willing to furnish 140 rt 

-Ss. 115 and 147 — Inquiry under 
S. lli— Order without giviug parties 
opportunity to produco evidence is’with- 
out jurisdiction 138a 

“ •'**• 1 **’ a,,,i 139— Opportunity not 

given to parties to adduce evidonco — 
Magistrate’s order is without jurisdic- 
tion High Court has power to iuter- 
fc,e . 1366 

•S. 145 — Proceedings under— One 
party not served with notice — There is 
defect of jurisdiction and High Court 
can set aside order in revision 40(1)6 

\ S \ 145— Order under S. 145 will not 
he ordinarily interfered with in revision, 
but if such orders are in excess of 
powers. High Court will interfere espe- 
cially whore party is prejudiced 44a 

“ S. 145 — Proceedings under — Proce- 
dure in S. 145 must bo strictly followed 
Party not given opportunity to appear 
High Court can interfere in revision 

446 
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“ 5. 145 (l) Condition precedent is 

likelihood of breach of peace 197(l)a 
6 '. 145 (1) — Complainant out of 
possession for over two months— Pro- 
ceedings under S. 145 are not vitiated 

o . , v 197(1)6 

Ss. 145 (4) and 148 — Local inquiry 
P.esult of, becomes part of proceeding 
—Power of deputy to hold local inquiry 
canuot be delegated 136a 

S. 147 — Order affecting persons not 
parties to proceeding is without juris- 
diction 1385 

S. 160— Penal Code (1860), S. 353- 

Person assaulting police constable 
not acting with written order is not 
guilty under S. 353 137(1) 

6 ‘s. 195 and 476 — Case sent to Ma- 
gistrate under S. 476 — S. 195 cannot 
apply, for order under S. 476 is not sane- 
tion 595 

S. 195 — Want of sanction does not 

vitiate trial — But want of complaint 
undor S. 195 is fatal 59 c 

S. 196 — Chief Commissioner cannot 

dologato power and discretion — Presump- 
tion under S. 114, Evidence Act, ap- 
plies— Evidence Act (1872), S. 114 (e) 

248a 

S. 196— Order need not bo in writ- 
ing 2485 

S. 19G — Thore need not be identity 

as regards facts contemplated by order 
under S. 196 and facts set out in com- 
plaint 248e 

“ 5s. 207 and 347 — Offence exclu- 

sively triable by Sessions Judge— Com- 
mittal by Magistrate empowered under 
S. 30 to try— Commitment is not illegal 
merely because committing Magistrate 
is empowered to try 141a 

— Ss. 207 and 347 — “Ought to be 
tried” explained 1415 

S. 207— Magistrate under S. 207 

can commit cases triable by him for 
proper reasons 141c 

S. 215— Commitment is bad if made 
because accused has been committed in 
another case 141d 

Ss. 233, 234 and 350 — Case trans- 
ferred from one Magistrate to another — 
Expression of intention by counsel in 
High Court not to claim de novo trial 
does not estop accused from claiming 
same — Accused in his capacity as Reve- 
nue Officer cheating three persons by 
dishonestly inducing them to deliver 
sums of money collected by them from 


Criminal P. C. 

several others — Inducements also offered 
to persons who contributed who were 
about 15 in number — There were as 
many separate offences as thore were 
persons to whom inducements were 
oftered— Offences could not be combined 
in one trial 225 

' 7 ?. 234— Offences against different 
individuals by one person can be tried 
together 147 

S. 234 Several persons tried jointly 
S. 234 does not apply 139a 

S. 234 Joint trial for offences* 
under Penal Code (1860), Ss. 379 and 380 
is illegal 107(2)a 

Ss. 234, 236 and 237— "Offences of 

same kind”— Meaning explained 107(2)5 
S. 239 — Distinct offences not part 
of same transaction— Trial of, is nob 
permissible under S. 239 1395 

S. 259 — Warrant case — Charge- 
framed— Complainant absent— Dismissal 
in default and acquittal based upon it 
are illegal 76 

S. 260 ( 1 ), Cls. (d), (i)— Summary 

trial for serious offences though legal is 
inappropriate 150 

S. 342— S. 342 is mandatory 143a 

S. 342— Object of section stated 

1435 

S. 342 — Accused ignorant — His at- 
tention should be directed to vital parts 
of evidence against him 143c 

* S. 342— Mere gonoral question to 

accusod is not enough 143d 

S. 345 (7)— Prohibition in S. 345 (7) 

is goneral 1815 

— - — Ss. 347 and 207 — Offence exclusively 
triable by Sessions Judge — Committal 
by Magistrate empowered under S. 30 to 
try — Commitment is not illegal merely 
because committing Magistrate i 9 em- 
powered to try 141a 

S. 350 — Witnesses should be re- 
examined when case is transferred fronv 
one Magistrate to another 142 

S. 350 — S. 350 introduces exception 
to general rule that decision of guilt or 
innocence must be by Judge who hears- 
all evidence — That exception should not 
receive wider interpretation than its 
words justify 22 a 

Ss. 350, 233 and 234 — Case trans- 
ferred from one Magistrate to another — 
Expression of intention by counsel in 
High Court not to claim de novo trial 
does not estop accused from claiming 
same — Accused in his capacity as Reve- 
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nue Oflicer cheating three persons by 
dishonestly inducing them to deliver 
sums of money collected by them from 
several others— Inducements alsoollercd 
to persons who contributed who were 
about 15 in number — There were as many 
separate oltences as there were persons 
to whom inducements were offered — 
Offences could not bo combined in one 
trial 226 

Ss. 380 and 562 — Subdivisional 

Oflicer under S. 380 can acquit person 
referred to under S. 562 241(2) 

S. 403 (l) — First trial void ah initio 

owing to absence cf complaint— Fresh 
trial is not barred under S. 403 (l) 126 

S. 423 (1) (6)— Penal Code (1860), 

S. 147 — Caso under S. 147— Order re- 
quiring security to keep peace is not en- 
hancomont of sentence 646 

.S'. 439— High Court interferes undor 
vory exceptional circumstances 173(1)/, 

.S. 439— High Court in revision can 

ro-examino evidenco if there aro prima 
facio grounds for doing so 1526 

* **>’«■ 439 and 562— Accused released 

under 8. 562— Revision — Sentence of 
imprisonment or whipping cannot be 
passed 137(2) 

— Ss. 439 and 145— Opportunity not 
given to partios to adduco evidenco — 
Magistrate's order is without jurisdic- 
tiou— High Court has power to interfere 

1366 

S'. 439 Court of revision is not 
concerned with policy underlying enact- 
ment ( obiter ) gge 

“ 439— Interlocutory order— High 

Court can interfere only in oxcoptional 
cases gj 

“ S - 476— Proceedings under— Notice 
to accused is not necessary but it should 
be gi ven _ 61 

S. 476-Order under is not com. 


plaint 


59a 


Ss. 47(> and 195— Case sent to 
Magistrate under S. 476-S. 195 cannot 
apply for order under S. 476 is not 


sanction 


596 


S. 520— Order passed in favour of 
person should not .be set aside behind 
his back 6 - 

TT S * 537— Provision of law disregar- 

“ 13 not “ere irregularity but 
illegality l406 

tv 53 3,7 Penal Code (1860), S. 147— 
Charge not specifying common 
object of .unlawful assembly— Accused 


Criminal P. C. 

not prejudiced — Irregularity is cured by 
S. 537 04 a 

— Ss. 562 and 380 — Subdivisional 
Oflicer under S. 3s0 can acquit porson 
referred to under S. 562 241 <2) 

Ss. 562 and 439— Accused rolcased 

under S. 562 — Revision— Sentence of 
imprisonment or whipping cannot bo 
passed 137(2) 

Criminal Trial 

It is duty of prosecution to prove 

facts constituting offence— Nature of 
presumption under S. 114 that can he 
raised indicated— Kvidcnco Act (1872). 
S. 11 1 248/ 

In case of doubt accused and not 
prosecution is entitled to have benefit 
of doubt 248/ 

—Confession — Court can disregard 
any statement in confession which it 
disbelieves 198(2) 

Retracted confession— Use of re- 
tracted confession is matter of prudence 

Confession is ordinarily ovidenco 

for as well as agaiust prisoner and is to 
bo takon together— Kvidcnco incompa- 
tible with part may bo relied on in pre- 
ference to that part 131 

Conviction — Moral conviction of 
guilt is not sufficient 123 

Summons— Procedure is samo as in 
civil cases 4G (l) fl 

- Prosecution witness doposing to 
circumstances against accused— Magis- 
trate should let accused know by ques- 
tions put to him which of thorn toll 
against him oo. 

Debtor and Creditor 

Evidence Act (1872), S. 114-Credi- 
tor Dot demanding debt— No presump- 
tion of satisfaction 257 

Decree 

Validity Collusive decree explained 

233c 

Defence of India Act (4 of 1915) 

S. 2 and R. 23 — Legislature has 
power to delegate to executive Govern- 
ment authority to constitute offence 
covered by R. 23 248a 

R. 23— "Dissuade’’ covers only suc- 
cessful action of dissuasion 2481b 

“ R- 23 — Extent of — Right of free- 
dom of speech indicated— Dissuading 
people from answering call of Govern- 
ment to enter into military service is 
infringement of legal right 248ot 
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Defence of India Act 

R. 30 — For initiation of proceedings 

precise words used by Government need 
not be indicated in order 248.;’ 

Disclaimer 

Evidence Act (1872), S. 115 — Ex- 
pression of opinion does not amount to 
disclaimer of title 87 a 

Easements 

Public way— Public rights of way 

are not easements — They originate from 
dedication — Dedication is inferred from 
custom or user 166a 

Rights to — Indeterminate body of 

persons cannot claim 1666 

Public path closed— New path al- 
lowed— Fresh grant should be presumed 

166c 

Cultivator is entitled to exclusive 

use of his field — Right of way over — 
Strong evidence is necessary 166c 

Easements Act (5 of 1882) 

S. 24, 111. ( d ) — Path rendered im- 
passable — Right of deviation should bo 
reasonable 166<i 

S. 60— License cannot bo revoked if 

work of permanent character is allowed 
to bo executed by licensee 180 

Ejectment 

Suit for — Plaintiff must recover by 

strength of his title 1616 

Evidence Act (1 of 1872) 

S. 18— Admission of one of several 

persons jointly interested is admissible 
if mado in character of porson jointly 
interested 41a 

* Ss. 32, 64 and 65 — Entries in book 

of genoalogy kept by Bhat— Copy of 
original which is in existence is not ad- 
missible under Ss. 64 and 65 — ( Obiter ) 
Books would in other case have boon 
admissible under Ss. 32 (2) and (5) 

1686 

Ss. 65, 32 and 64 — Entries in book 

of genealogy kept by Bhat— Copy of 
original which is in existence is not ad- 
missible under Ss. 64 and 65 — {Obiter) 
Books would in other case have been 
admissible under Ss. 32 (2) and (5) 

1686 

S. 90— Ancient document— Rule of 

presumption must be applied with ex- 
ceeding caution 114a 

S. 90— S. 90 limits power of Court 

to dispense with proof of execution to 
ancient documents produced — Provision 
cannot be enlarged 1146 

❖ S. 90— Law makes production of 

document sine qua non for application 
ofS. 90 114c 


S. 90— Custody — Strict proof i* 
necessary— Execution and registration 
of sale-deed in Berar— Possession of pro- 
perty purported to be sold kept with 
vendor— Custody of deed cannot be pre- 
sumed to be with vendee 114 d 

* 90 — Every legislative exception 
must be literally and stringently con- 
strued— Interpretation of Statutes 114^ 

* S. 92— Oral evidence of discharge 
of mortgage debt is admissible 272 

101 — Party unable to adduce 
evidence— Still it is not relieved against 
necessity of giving legal proof 114/ 
“ S. 112 — Mahomedan law — Legi- 
timacy-Child by zina is not legitimate 
by subsequent marriage 326 

S. 114 — Creditor not demanding 
debt— No presumption of satisfaction 257 

S. 114 — Criminal trial — It is duty 

of prosecution to prove facts constitu- 
ting offence— Nature of presumption 
under S. 114 that can be raised indicated 

248/ 

S. 114 — Notico, registered, sent 

through post— Refusal must bo proved 
by examining post-peon as witness 202 

S. 114— Joint tenants— Payment of 

rent by ono raises no presumption of solo 
tenancy 86 (2)6 

S. 114 (c)— Criminal P. C. (1898), 

S. 196 — Chief Commissioner cannot de- 
legate power aDd discretion — Presump- 
tion undor S. 114— Evidence Act applios 

248a 

S. 114, III. («) — No presumption 

arises that particular act is done in ab- 
sence of evidence 248c 

-S. 114 (e)— Presumption exists as to 

official acts being done in regular and 
proper manner 248 d 

S. 115 — There is no title by 

estoppel 102 c 

S. 115 — Prior mortgage — Agreement 

between subsequent co-mortgagees to 
pay off prior mortgage— Failure by one 
co-mortgagee to inform other of his 
charge on prior mortgage amounts to such 
omission as is contemplated by S. 115 

99 

S. 115 — Expression of opinion does 

not amount to disclaimer of title — Dis- 
claimer 87 a 

* S. 118 — Insolvency does not affect 

competency of witnesses 51 (2 )d 

S. 129 — Statements of witnesses re- 
corded for purpose of obtaining legal ad- 
vice are priviledged ( Obiter ) 77 d 
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Execution 

Sale of property outside decree — 

Suit to set aside sale in part is not 
maintainable— Civil P. C. S. 47 240 

Scope of — Auction-purchaser derives 

his title from judgment-debtor 726 

^ Scope of — Auction-purchaser does 

not derive any right which judgment- 
debtor may have to set aside or question 
validity of deed executed by him 72c 
Fraud 

False recitals— False recitals indeed 
amount to fraud 88 ( 1)6 

Grant 

Perpetual but transferable — Issue 

of fresh sanad to transferor after trans- 
fer is ineffective 134 (1) 

Guardian and Ward 

Guardian cannot bind minor or bis 
estate by contract for purchase of immo- 
vable property Specific Performance 
cannot bo decreod even at minor's in- 
stance— Specific Relief Act (1877). S. 21 

Guardian! and Wardi Act (8 of 1890) 

S'. 15— Hindu law — Guardianship 
Mother — After reinarriago mother’s 
right is lost 1G2 (2)u 

Highway 

Private porson suing for removal of 
obstruction— Special damages, must be 
proved— Tort, Nuisance 1G0 (l)6 

Hindu Law 

" — Adoption— Married Sudra— Adop- 
tion of, is invalid according to Mitak- 
shara as interpreted according to Bona, 
ras School 173 ( 2 ) 

Adoption— Sudras — No religious 
coremonios are necossary — But giving 
and taking accompanied by actual deli- 
very is necessary 01 ( 2 ) a 

Adoption — Authority to adopt speci- 
fying particular child— Child dying or 
refused- Authority warrants adoption 
of another boy 01 (2 ) 6 

Adoption — Authority given to 
widows Senior refusing — Junior can 

adopt 51 / 2 \ c 

Alienation Coparcenor Alienation 
of joint family proporty without consent 
of other coparceners is not valid 2286 
Alienation— Coparcener can mort- 
gage his own sharo without such neces- 
sity as is binding on all coparceners 208 

— Ali 6 n »ti°n - C. P. Tenancy Act 
U 8 J 8 ), S. 4G— Suit for possession of oc- 
cupancy tenancy by heir — Civil Court 

nas jurisdiction to entertain suit— Gift 

oy Hindu widow in absence of necessity 
18 invalid . ml 


Hindu Law 

“Alienation — Antecedent dobt must 
be incurred apart from ownership of joint 
estate 416 

Alienation — De facto rnanagor of 
minor’s estate has in case of necessity or 
for benofit of minor, power to alienate 
minor's property 
— Applicability — Goods 
Hindus aro not governod by 
except by custom 

Applicability — Gonds 

Hindus at all cannot 
Sudras 


1 Ha 

not being 
Hindu law 
7c 

not being 
bo regarded as 


Applicability — Hindu must bo pre- 
sumed to bo governed by law of his Iota- 
lity 7< . 

— — Applicability — Non-Hindu calling 
hirnsolf Hindu or adopting Hindu usages 
—Hindu law does not apply to him 7/ 

Applicability — Family adopting 

Hinduism— Burden of proving that it is 
governed by nindu law is upon person 
assorting so 7 ^ 

Guardian — Joint guardians can bo 
appointed mm 

Guardianship— Mother — Aftor re- 
marriage mother's right is lost — Guar- 
dians and Wards Act (18U0),.S. 15 

• . . „ , 162(l')« 

-Joint family — Relinquishment by 
coparcener of bis share in favour of somo 
cnure9 for bonofit of entire body 228a 
-Minority and guardianship- Stop- 
mothor is not natural guardian 20a 

—Minority and guardianship— Suit by 

minor to rocover property sold by his 
J* Soveroed by Limitation 
Act (1908), Art. 144, and not by Art. 14 

... , , 206 

Minority and guardianship— There 

is no such thing as de jure guardian 

[Obiter) m 

Partition — Mother — Share of 
mother is not her stridhan — Heirs of 
husband succeed on bor death (Obiter) 

p . 228c 

Holigious endowment— Managor— 
Temple property — Lease by managor is 
valid if proper circumstances exist 2346 
-Reversioner — Suit for possession by 
Onus is on him to prove that no nearer 
heir exists 168a 

Succession— Widow — On death of 
female succeeding to her 9on, estate goes 
to son’s heirs 226a 

~ Succession — Mother — Remarriage — 
She can succeed to property of deceased 
son of first marriage 207 - 
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Hindu Law 

Succession — Daughters — Married 

daughter is excluded by her unmarried 
sister 90a 


* Succession— Apostacy taking form 

of conversion to religion which in it6elf 
regulates devolution of property — Con- 
vert becomes subject to law of adopted 
religion 7 a 

Widow — Moveable property pur- 
chased from income of estate inherited 
through son, forming part of estate and 
undisposed is not stridhan 2266 

Widow — Civil P. C. (1908), S. 11 

and O. 22, R. 10 — Adoptive mother sued 
as representing estate — Minor adopted 
•son is sufficiently represented le 

Hyderabad Assigned Districts Land Re- 
venue Code (1896) 

— Ch. 18 — Pre-emption — Price men- 
tioned in salo deed is priraa facie pre- 
emption price 16 

Interpretation of Statutes 

Audi alteram partem — There is no 

exception to the rule unless such is made 
by legislation 187(2)6 

Statute providing special remedy— 

Common law remedy not exprossly ex- 
cluded — Person suing is entitled to elect 
to pursue either remedy • 124a 

Intention of legislature — Effect 

must be given to plain language though 
it may conflict with intention 114e 

Evidence Act (1872), S. 90 — Every 

legislative exception must bo literally 
■and stringently construed 114p 

Jurisdiction 

Civil and revenue registered deed of 

gift containing false recitals — Jurisdic- 
tion of civil Courts to declare deed in. 
operative is not barred 88(l)c 

Landlord and Tenant 

Antejagir tenant is owner of land 

and so long as rent is paid he cannot bo 
■evicted by jagirdar 235a 

Trees — Trees planted in antejagir 

■'holding by tenant — Jagirdar cannot 
claim either land or trees so long as rent 
is paid 2356 

Trees — Proprietorship of land car- 
ries with it ownership of trees 235c 

Trees — No custom in Berar by which 

half fruit of trees planted by tenant can 
be claimed by him oven after lease 235 d 
Agricultural lease — Tenant is enti- 
tled to reasonable notice 2106 

Onus is on tenant to show that ten- 

•ancy had become permanent 2l0e 

Cosharer — Purchase by cosharer 

■cannot be avoided by other cosbarers — 


Landlord and Tenant 

Transfer not avoided— Transferee is not 
trespasser 103tr 

Tenancy — Proof of — Tenancy can be 
proved without proving lease 696 

— Agricultural holding is not transfer- 
able in Berar 46(2)a 

Under Berar Land Revenue Code 
tenant right is transferable — In absence 
of fresh contract with landlord trans- 
feree obtains merely transferor’s right, 
title and interest — If transfer is from 
woman with limited interest right ceases 
on her death 46(2)6 

Lease 

Rent — If lessee is evicted by title 
paramount, he is not liable to pay rent 

« . p • • 86(1) 

Legal Practitioner 

Client — Power of attorney in second 
appeal expires when that appeal is dis- 
posed of 2686 

Limitation Act (9 of 1908) 

5. 6 — Applicability — S. 6 does not 
apply to suits under C. P. Land Revenue 
Act (1881). S. 69 (4) (l) 247 

S. 6 — Applicability — Application to 
make decree absolute— Section does not 
apply 63a 

S. 19 (l)’— Endorsement of payment 

implying liability for balance amounts 
to acknowledgment 203 

— ; — Arts. 44 and 144 — Hindu law — 
Minority and guardianship — Suit by 
minor to recover proporty sold by his 
step-mother is governed by Limitation 
Act (1908), Art. 144 and not by Art. 44 206 
Art. 44 — Art. 44 applies to all trans- 
fers 20c 

Art. 47 — Non-party is not bound by 

order and Art. 47 has therefore no ap- 
lication 242c 

Arts. 62 and 97 — Suit by vendee for 

refund of purchase money — Art. 62 ap- 
plies only where sale is void ab initio — 
Vendee in possession of proporty — 
Art. 97 may be applied 264o 

Arts. 97 and 62 — Suit by vendoe for 

refund of purchase money — Art. 62 ap- 
plies only where sale is void ab initio — 
Vendee in possession of property— Art. 97 
may be applied 264c 

Art. 116 — Sale — Vendor having no 

title — Suit for refund of purchase-money 
is governed by Art. 116 264<2 

Arts. 144 and 44 — Hindu law — 

Minority and guardianship — Suit by 
minor to recover property sold by bis 


uiiuui iwuto* piupoiuj auiu uj 

step-mother is governed by Art. 144 and 

. . a . . . 


not by Art. 44 


206 
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Limitation Act 

- — Art. 181— Civil P. C. (1908), O. 34, 
R. 6 (2)— Application for final decree is 
governed by Art. 181 f.36 

Art. 182 (5) — Step-in-aid— Payment 
of process fees — Memo of talbana parcha 
put in for auction sale— Proclamation 
issued— Oral application should be pre- 
sumed f)i a 

Mahomedan Law 

“ 'Acknowledgment — Father acknow. 
ledging child— Presumption is of legiti- 
macy— Burden of proof is on person 
denying paternity and legitimacy 32a 
Legitimacy— Child by zina is not 
legitimate by subsequent marriage— 
Evidence Act (1872), S. 112 326 

Legitimacy Children of marriago 
with non-Muslim are legitimate 32- 

Ma.ter and Servant 

Master is criminally responsible for 
acts of servant when servant acts under 
hi,wjt ho, ity 131 (•>)/, 

~ h \ pa " 1 potior est conditio 

'Ic/endentis Contract Act (1872) S. 23 
• “Application by defendant for sanction 
to proaocuto plaintiff - Application 
withdrawn on plaintiff paying largo sum 
to dofondant— Suit by plaintiff to ro. 
cover amount-Plaintiff held not en- 
titled to money— Agreement was void 
as against public policy jgi. 

Mfgne Profits 

n~ P r? f,t f 8 w,,icl » fan be claimed are 
those that wrongful holder might have 
obta ined with duo diligence 89 

Mortgago— Usufructuary rights of 
mmi 8 ™ 00 ! , Suit . ,or oiwtment by morl. 

— a u £““* t,0n ot ri « l,t t0 P°»- 
S?. fctaiu-t suit tor mosne 

Kinor* ’ ” 0t barr6d 2*6 

— Dooreo a S ai Ds t - Sotting aside— 
Thougl. gross negligoncc of guardian in 

XT 1 " 8 ,f Ui ‘ iS «"»a lo, minor 
SU mg for sotting a.ulo .decree still mere 
-ad management of suit or omission to 
ra so money by further encumbering 

“ ‘ ‘ , ° pr#vont flMl decree being 
parsed is not ground for sotting aside 

toTraud" 68 ' g “ r<,ian ’ 8 C °"' ,uct “?«»** 

loi f2)a 

Lx n a !« r d a lePr0S ?r ted by Guardian — 
£ arte ^ ecreo Minor does not cease 

guardia° Pr0a< ’ nte ' i ° WiDg t0 

Mortgage 1 1 

t^fer^nf a6aiD8t mort G a Sor - Prior 
transferee of mortgagor cannot be dis- 

1918 Indexes (Nag.)— 3 (4 pp.) 


77u 


bo challen- 
776 


17 

Mortgagee 

possessed by auction-purcliasor in mort- 
gage decreo— Transferee has right to 
possession till foreclosure 213 

Suit for foreclosure— Court can pass 
personal dccreo for costs when there is 
condition to that effect in moitgago- 
deed— Appeal lies J85 

’Usufructuary — Right of mortgagee 
—Right to possession determined by 
terms of contract— Mortgagee can bo 
ejected by mortgagor 

—Usufructuary — Rights of mortgageo 
Suit for ejectment by mortgagor on 
determination of right to possession— 
Subsequent suit for mesno profits is ncl 
barred— Mesne profits 2S6 

P«r*i Marriage and Divorce Ac! (15 of 1865) 

1 « Delegate unable to under- 
stand proceedings— Trial is not satis- 
factory 

17— Delegate cannot 
Red in appeal 

Penal Code (45 of 1860) 

~~ ?• 1*4. A —Speeches or writing of 
soditious character on former occasion 
can ho proved for showing intention 248# 
o. 121-/1— If doubt as to guilt 
exists, status of accused a9 pleader 
negatives seditious intent 2486 

j -S. 124./I — Wholo speech should he 
lookod at to docido whether it is sedi. 
tious 248/ 

~ S - 147— Rioting— Charge not speci. 
ying common object of unlawful assom- 
hly-Accused not pieiudiced- Irregu- 
lanty is cured by Criminal P. C.. (1898), 

— i r. 6-l« 

f>.14<— Case under S. 147— Order 
requiring security to keep peace is not 
enhancement of scntonco — Criminal 
P C. (1898). Ss. 423 (1) (b) and 10li (3) 

213 and 21 1— Commission of 
oil encos screened must be proved 181c 
; Ss : 3 °2 «>'d 392 Murder and 10b- 
» e,y forming ono transaction— Recent 
unexplained possession ot stolen pro- 
perty is presumptive evidence oven on 
cnargo of murder j;7 

" 353— Person assaulting police 

constable not acting with written order 

P r Un,,e, ‘ S ‘ 353 Criminal 

P- C (1898). S. 1G0 137 (l) 

S. 376— Fact that family of iojurod 
Riri condoned offonco on being paid sum 
oi : money should not be taken into con- 
sideration in determining punishment to 
he inflicted cq. 
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Penal Code 

S. 499. Kxcep. 9 — Relevant state- 
ments made bona fide by party to suit 
is privileged unless express malice is 
proved 221 ( 1 ) 

S. 504 — Insult with intention to 

provoke breach of peace is cognate with 
offence of assault than of defamation — 
Barrister is not privileged if his con- 
duct is calculated to provoke assault 

152a 

Police Act (5 of 1861) 

S. 34 — “Causes" means "allows to 
exist” 62a 

S. 34 — Conviction for offence puni- 
shable under S. 31 is not illegal because 
it is also punishable under C. P. Muni- 
cipal Act (1903), S. 110 626 

Poaaeaaion 

Suit for— Onus is on plaintiff to 
provo possession 16 la 

P osaetaory Suit 

Defondant wrongly dispossessing 

defendant — Defendant cannot plead that 
laintiff is not solo owner 966 

ractice 

“Appeal — Now case — Appellate Court 
has power in appeal to make out now 
case 906 

Docreo— Improper docreo should 

not bo given 224c 

Now plea— Second appeal— Objec- 
tion that application for execution did 
not givo dato of previous application as 
required by O. 21, R. 11 (f), cannot bo 
entertained 946 

Now plea— Second appeal— Point 

requiring investigation of facts cannot 
bo dealt with as abstract proposition of 
law in aeeond appeal 876 

New plea — Second appeal — New 

plea should not be allowed to be enter- 
tained for first time in second appeal 

796 

Relief — Suit for ejectment — Re- 
demption can bo allowed 177 

Precedents 

Subordinate Courts are bound to 

follow decision of their High Court 

237c 

Decision on admission of parties 

have no value to constitute case law 

32 d 

Stare decisis — Unconscious applica- 
tion of wrong law unchallenged owing 
to ignorance cannot set up "stare 
decisis.” 76 

Pre-emption 

Suit for — Trees standing on land and 

rights of easement go with land 206 


Provincial Insolvency Act (3 of 1907) 

~Ss. 16, 18, 20 and 23 — Petition for 
adjudication — Court cannot call upon 
debtor or insolvent to pay money into 
Court without adjudication 97 

5. 16, Cl. (2), (7) — Time should be 
counted from last appellate decree 

88(2)a 

S. 26 — Right of debtor to apply — 
Extent of, laid down 88(2)6 

3. 28 — 'Debt provable under Act” 
does not cover obligation incurred after 
adjudication — Suit is maintainable to re- 
cover same 197(2) 

S'. 43 (2) (6) — Proceedings under 
S. 43 (2) — Insolvent informed of nature 
of proceedings, offence with which he 
was charged and its consequences — Es- 
sentials of criminal trial were complied 
with — Framing of charge was not neces- 
sary 214 

Provincial Small Cause Courts Act (9 of 
1887) 

S. 25 — Different view of ovidonco 

might be taken in revision is no ground 
for interference 204 

Railways Act (9 of 1890) 

S. 122— Entry originally lawful — 

Subsequent unlawful act doos not rondor 
entry unlawful — Accusod not refusing to 
loavo on being askod, cannot bo convicted 
under S. 122 (2) 49 

Registration Act (16 of 1908) 

S. 49 — Unregistered instrument is 

admissible to provo collateral fact 74 
— — S. 49 — Unregistered deed of loaso 
rejected — Evidence of witnesses testify- 
ing relationship of Landlord and Tenant 
between parties is admissible 69a 

Specific Relief Act (1 of 1877) 

S. 9 — Constructive possession is 

sufficient to maintain suit 105a 

S. 21 — Guardian and Ward — Guar- 

dian cannot bind minor or his estate by 
contract for purchase of immovable pro- 
perty — Specific Performance cannot be 
decreed even at minor’s instance 110 a 
S. 21 —See Civil P. C., S. 47 UOd 

Suita Valuation Act (7 of 1887) 

S. 9 — High Court and the Local 

Government have power to raise court- 
fee — Rules framed have the force of law 

lc 

Tort 

Nuisance — High way — Private per- 
son suing for removal of obstruction 
Special damage must be proved 160G)5 
Malicious proceedings— Illegal seiz- 
ure — Onus is on defendant to show that 
seizure was legal 12$ 
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Tort 

Trespass — Sait against joint tres- 
passers acting in concert — One defen- 
dant can relv on title of another 48 
Transfer of Property Act (4 of 1882) 

S. 6 (c) Contract of service is not 
assignable 160(2) 

S. 62— Purchaser lis pendens takes 
subject to result of suit 2696 

* S.52-S«Civil P. C.,(1908), O. 21. 

34 221(2)6 

S. 52 — S 52 is wide enough to in- 
clude even agricultural lease 218a 

S. 52 Leaso — Burden of proof is on 
lessee 2186 

S. 52 -See Civil P. C. (1908). O. 21, 

R. 92 and S. 47 .. 102.x 

;, 3 Transaction amounting to 
preference to somo creditors, is not void- 
able 1S4 

— .S' 55 (2)— Implied covenant is only 

of saleable intorest 204* 

84— Valid tondor— Whatdoos not 
amount to, illustrated 217 

——.8. 92 — Doctrine does not apply 
whon person porforras obligations under, 
taken or hound to ho performed 269* 


T. P. Act 

O') Principle underlying 
S. 138 (j) is applicable to agricultural 
tenancies 1556 

S- HI (n) — -See Berar Land Rovonve 
Code (1896), S. 79 (2) | |H(i) 
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HATrilN. A. I. (J. 

On ■lif/erei\‘ let vet* 
I'HVKlMiHOCXMAN. J. C. AND 

PltlDKACN. A.I.C. 

. 1 flvrtvort} i 

IDKAUX AND MlTfn .. A. J. 
dtit/hilr.u) — riiintiu— A|i|«!hr.t. 


t i«?r* — I>cfon 

19K». Docile 1 • pp 
ilcurca o( A 1-U. 


v. 

'U L i con II, ti mil 
dints 'Hispon lunls. 

'■’"■at AppMi n >. 0 ( 

O'! 10t«, April I i 1 7 . from 

Di^.-r.i-l^.Ni !pur. )) . 3l«e |9|.» 

a ? ■’ '«) Court fec. Act ll87o». Sch. 2. 

i t u7 .* lor ••'■deration of adoption 
n»d right |o hoi J properly already i„ po.se.- 
°. n ‘'••'niM.d-Cour. fM, payable on m^mo 
perly Pei * " " d va,orffm *•« on value of pro- 

I'l.iMtri art for I ktlitnu n tkal he i tho 
■i liptud -jh of oiio// *i| ( | therefore en*.itl <- 1 t , 
Prop-fly of which In w*. ,] v i.» £!.«£ 

«;*"• , h ; M " 1 w ‘\ ‘Its >ii<<*d by tin » ‘ xi rt of 
nr#l in-', uico and ho then tilcl * u * ppc ,| p Ay . 
.■U alt. 10 . . m? 0D »E JSJ. 

randum of appeal; 

//c/.f; that the court-fee* payahlo on the 

nicmoM„d..,n ofappo,| w.,< „„ J valorem ff .. 
on the value thoprooorty held bv the am|. 

Dm *, the a.l’pte,! m anJ heir of It. if |fj >] 

-Suit t°o U deH e Cl J ,87 ° , Sch 2 Arl 17 <* 

•j b u ; V, 0 , d .7 , j* 3 r • d ° p,i °" 

[ 0r n "itbout on« quentiai 

roliof that an ad option i« valid i« a suit which 
doe* not on tho face of it admit of home «.«U- 
factorily valued and as such it falls under the 

a ,* 8 ,Ve°l lh ° 8H,U mentioned in Cl (iii)' 
AWL ? c h 2. Court- foes Act. n> 9 g 1 » 

(c) Suit. Valuation Act (1887). S. 9-Hieh 
Co„„ „„d lh . Loc ., Government K... ^-1, 

{.v.*. ,, .Mr w *- R “ i " £ 

r ‘‘ i ;, no1 »>ai» Iho jurisdiction ol tho |» 
Courts to consider at to whether in ci- of x 

1918 N/X * 2 . 


w ,: V* r cr no: in t *««it t- dvc!ir> x ! mi 
v Illlc mi ti 1 1 V -i r n . •: , . . ... . 

rc K.Miahl fee. TUe ml , th»v et 1 , 1Vt . 

” M*r. ri».> c. r. t : , \ ,,|n. .,. ' 

i V 1 r. ‘ : T ■ gjj 

I ikb 

, _ * - c J, 1- I (; 1 j 

* d Civil P C « I flOS). S. 11-St.il by third 
P-r.on a heir egaintt -doplive nJlh^r- 
Ad, P t,on pendente lile-Arlnpi, d , ol , 
l.H.ed.. p n,, r _ D v C , rr W ; J; *"• 
opi» d son adoption pending suit or pend!.,,. 

•ppeal makes no dittinctlon. P 8 

a. 

.-i t , " l'"‘ ,8. 

I ta? u 2 h JjS* 

’ ' 1 ' '1 lo the I , !i,v ; 1 l '"‘ 

H l: tli.it the dc: ret* in . r . 

«HE«raaa-jir.S 

*'*• re it no dntincti *n m this rc.n*r' ». .. .. 

' 

a mi:' oro io in which it i< in ilo after » It*, i* 
l it i-ndlnc an appeal: U M / , \ 

in/. wnCwiiiii ; ',»«•: 

r.ivzz’:- ^ 

A minor adopted rou is suSKciently roprcfented 
by hi< -doplivo mother where tho latter i, “ Uc d 
a< roproMiitiug the citato and the suit is f, ir t; 
and properly conducted. f I* 5 C *» . p r ‘ « \\ 

. W».Cioil P. C. (1908). O. 22. R lO-Adoi! 
t.on ..not creation of interest - 1 Devolu- 
tion doe. not include adoption. 

“® pUoa •’*. n ' il creation of an interest 

within the moaning of 0. 22. R io. Civil P C 
It is the creation of a statu* to which certain 
incidents are attaohed hy tho law. The w 0 d 

tioHi U Q , lh0 J UlC i0Ci DOt inc,Ul, o -dop 

desolvoi e V Ct Jn ,d °P li0Q d0 ” nSt 
desoho.i.e pavi from one person to another 

£ “ *“ l, '° adopted son after it i, 

d f *?™ lhe ^optive mother. f [» c C ll 

<*; C.v.l P. C (1908). O. 22. R. 10-Adop. 
tion pendente lite is not alienation. 

An adoption pondento lite is not an alienation 
pendente lite: 5 Bom. 030. Foil, [P 0 C x] 



2 Nagpur Gakpatrao y. ] 

Tbe law of procedure since 1S59 has not been 
changed so far as tbe joinder of a son adopted 
pendente liteis concerned. [P 6 C 1] 

jtf. Gupta, P. S. Kotwal and P. R. 
Naidu — for Appellant. 

B. E . Dose, iV . V. Joslii and D. IF. 
Kathale — for Resjondents. 

Drake-Brockman, J. C. and Pri- 
deaux, A. J. C. — We find it necessary 
to refer to a third Judge under Cl. (b) 
(ii), S. 6-A, Cootral Provinces Courts 
Act 1904, the question whether court fee 
of Rs. 10 sufliccs for relief (a) claimed in 
this appeal or whether an ad valorem fee 
on the value of the property now held by 
the appellant as adopted son and heir of 
Bhaskar Rao is payable under the Noti- 
fication (No. 1641, dated 28tli September 
1911) reproduced in para. 1 , Civil Cir- 
cular No.' 11-8. The view hold by one 
of us is that expressed in Civil Revision 
No. 55-B of 191G docided by himself and 
Sbmyon, A.J.C. on 30th September 1916. 
The other appoars.in the order passed on 
23rd Juno last ir. First Appeal No. 36 
of 1115. The latter view proceeds on 
the assumption that S. 9, Suits Valua- 
tion Act 1887, cannot reasonably bo 
road as conferring any power of valuation 
in rospect of suits for which the Court- 
foos Act, 1870. prescribes a fixed fee 
without any sort of referonco to the pos- 
sibility of estimating value. The facts 
of the present case aro briefly these. 
Bhaskar Rao and Nilkanth Rao were 
two brothors who both died in 1899, the 
former dying first. Each left a widow, 
Bhaskar’s boing Lakshmi Bai (defendant 
1 ) and Nilkanth’s Bhagirathi Bai (de- 
fendant 2). The appellant claims to 
have been adopted by Lakshmi Bai to 
the deceased Bhaskar and so to be enti- 
tled as heir to the share of the joint 
family property which Bhaskar obtained 
at a partition said to have been made in 
1896. Of what that share would be, 
had the alleged partition taken place; 
the appellant alleges himself to be al- 
ready in possession. The real contest is 
with defendant 3, Sbamrao, who denies 
the partition and adoption and sets up 
title as an illegitimate son of Nilkanth. 

The suit has been dismissed and relief 
(a) claimed in the memorandum of appeal 
appears to fall under Cl. (iii), Art. 17, 
Sch. 2, Court foes Act i. e., what the 
appellant desires is a declaratory decree 
where no consequential relief is prayed. 
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If S. 9, Suits Valuation Act, is held to 
give power to raise the court-fee abov® 
Rs. 10, the question will still remain 
whether Notification 1641, dated 28th 
September 1911, was necessarily intend- 
ed to effect that result where the appeal 
as framed is for a relief such as we have 
described. We have assumed that the 
court- fee payable in appeal must be 
calculated in the same way as if that 
payable in a suit were in question. Our 
difference of opinion is referred for the 
decision of Mr. Batten, Additional Judi- 
cial Commissioner. 

Batten, A. J. C. — This is a referonco 
undeiCl.(b) (ii), S. 6-A, CentralProvincos 
Courts Act. 1904, two of the Judges of 
this Court having disagreed. The facts, 
as stated in the reference, are a9 follows: 
Bhaskar Rao and Nilkanthrao were two 
brothers who both died in 1899, the 
former dying first. Each left a widow, 
Bhaskar’s boing Lakshmi Bai (defend- 
ant 1) and Nilkanth's boing Bhagirathi 
Bai (defendant 2). The appellant Ganpat- 
rao claims to havo been adopted by 
Lakshmi Bai to thedoceased Bhaskar, and 
so to be entitlod ns heir to the sharo of 
the joint family property which Bhaskar 
obtained at a partition said to have boon 
mado in 1896. Of what that sharo would 
be. had the alleged partition taken place, 
the appellant alleges himsolf to be al- 
ready in possession. Tho real contoct 
is with defendant 3, Shamrao, who de- 
nied the partition and adoption and sots 
up title as an illegitimate son of Nil- 
kanth. Shamrao auod both tho widows 
for possession in Suit No. 474 of 1910, 
on tho ground that Nilkanth Rao took 
the entire property by survivorship, and 
succeeded. 

In tho present suit and in appeal the 
plaintiff Ganpatrao claims three reliefs 
in the form of declarations, of which the 
most important described as relief (a) is 
a declaration that ho is the adopted son 
of Bhaskar, and therefore entitled to his 
property, of which he is already in pos- 
session. The court-fee paid on the 
plaint was ad valorem on the value of 
the property, stated to be Rs. 12,000, 
but that paid on the memorandum of 
appeal is Rs. 10 for each declaration. 

In the reference, and in the arguments 
before me, it has been assumed that tbe 
Court-fee payable’ in appeal must be 
calculated in the same way as if that 
payable in a suit were in question. The 
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point for decision lp ao -0 me is whether 
a court-fee of Rs. 1 tffioos for relief 
(a), or whether an t. » , <0 .?.oreni fee on the 
value of the property now held by the 
appellant as an adopted son and heir is 
payable under the Notification (No. 1041 
dated 28th September 1911) reproduced 
in para. 1 of Civil Circular 1 1.8. The 
view held by Pridcaux, Additional 
Judicial Commissioner, has been ex- 
pressed in Civil Revision No. 50 B of 

1915, in which the plaintiff asked fora 

declaration that an adoption was void. 
Tho learned Judges hold that tho suit 
was one to set aside an adoption and ob. 
served: 

"1 he suit thus fall? nnd. r Sch. ». Art. 17 f v ) 
Court Fees Id That Article contain 

uuder tho Act In every |rovin« where there ha- 
52? \° •“•ndoK ut of tl 
Suit>, \aluailon Act provides for amendment b 
way cf rub n i. I . the Hi Court v it 

0 • rnmsnt. i„ the* 

1 rovlDcaa such an ai been wad 

with reference to Milts ui 
forma of rv.it falling under para. (v,». There! 

\V d , CCl ? , ? a ” .portion valid .illiit* 
„ , ? deni,, t 1 ' * 11,10 '•» prrt* . .1- 

100 Ih-n the word* -I.,, 

'"I 1 "' «nu • bo r< id | >r th. , ... 

Court-fee* Act. a* * . ;( ] valorem such n r . M ( . r > v . •• 

lead h,»^vi’ ,,C01, i Sc . h *- *• l7 - ‘hotild i* 
read th.i* ten nip.** unlc*« olh. rwls* C rlc,«., 

Act? 8 - Valoati $ 

The view of Drake. Brock man, Judicial 
Commissioner, appears in his order 

passed on 23rd Juno 1915. in First \„ 
P^No. or 1U 15 . in 
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Sll nM. ?. ° f wn i n «l rights. for dcch- 
orrWuV f ?* , # d , ,ly ot ■' n ’ arril “'°. or 'or n div- 
“ I:l?! ,U .. for . l,lc V ,stcd> or S ,,ar dbnsbip of a 

£ valid - Y 7 adoption 

" or invalid: Provided that if a suit Lr . 

ffccisT.ui 1 • l0|*tioo is valid or invalid 
a Reels a title to properly, than tho value • f that 
,f 11 •'“ Ui.d. r Ks. UJO.Miall I.,- doomed 
to be tho value of the subject-matter of tl„. ,,„i - 

As explained in the rvfercnce. the view 
of Drake- Brockman, Judicial Con, mis. 
sionor, prccccls upon tl.o sumption 


thatS. !». Suits Valuator 
reasonably ho read as co.„ 
power of valuator, in u-poef 
which tho Court- foes 


Act 


Act cannot 

for. in;; any 
< ( n.itsfor 
re eril.es a 


dSH&sst&iw saaff-raars 


fixed fee w ithout any sore cf lofcr, neo to 
fho possibility of ostimalin;; value 
Moreover tho relief (•) claimed in tho 
memorandum ,.f appeal falls under Cl 

Arl. l.. Bolt. S. Court foot Act 
V' ,cc 11,0 •M»»*nt desires a declaratory 
decree where no con-c,uei.ti :1 relief is 
P'^el. The reference also raises tho 
MUvstion wheilu D f s. Suit, 
\*luat ,on Actsivca povvor to raise the 

Z „t C r T ^ lt !* th0 ^tilication 
.mit u f intended to effect this 
r7.lt * her., t. : »« f reined is for 

•• relief such as .3 horo claimod. As to the 

• 3 * u,t . or * declaration, without 
^puen.jal relief, that an adoption 

u ‘iT r in opinion, a 

suit w I* .oli docs not 0.. tho faco of it ad., 
*■;>* of l^.ns satisfactorily valued This 1 
V.CW is. | cou^. confined by the fact 


Sf’-aasirf.QsS^!: 

excepted; see Par ■ „i i » * ! '' | h^ c b- 2 . alone 
dated 28th Mav *1688 Th^nm' « '**1* X °‘ 15 ' J7 . 
bo road a, apply inV^ aceo?^ ‘° , l n,JV lhu * 
tention. Honco if th o suiMaTu ^ in ' 
jololy within Art. 17 (ill) 0 Art 17 (?) 

clauses which precede it ’* d f lh ® th,w 

runir?cr; 8 t : ,,Orli0n “'‘^-tiecation 
Judlcial°C«nnni|^ , | i ( !ner »?th'ih Ac1, IW - tho 

lion of the Cliief Commi t lhe , P rcv,ou * »anc- 
of the follow ng e?r”eTZ°n7' d u CC ‘ S thalsui ‘ 9 
tho Cou rt- fees Act 1870^ a »i f °c lhe pU JP° s « ot 

bo treated .HUhi^ ^ Ac “Sof. 


used are: 

S-2 

ssSr- ■S'ffaT a. . h 

discretion wisely, and whether or no t 
a suit of the present class a court ul S\ 
valorem o< the property is a°Ws»awJ 
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fee, are questions beyond the jurisdiction 
of the Courts. The rules as they stand 
have tho force of law. 

It is also to he observed that the Chief 
Court of the Punjab has under S. 9. 
Suits Valuation Act, directed that suits 
of the nature described under head (v), 
Art. 17, Sch. 2, Court fees Act, shall 
for tho purposes of that Act be treated 
as if their subject-matter were of tho 
value of R 9 . 200 on which tho fee is 
Rs. 15, although a suit falling undor head 
(v) (suit to set asido an adoption) is one 
of a definite nature for which tho Court- 
fees Act prescribes a fixed foe without 
any sort of reforonee to the possibility of 
estimating value. The Judicial Com- 
missioner of Oudh also under S. 9, Suits 
Valuation Act has directed that suits in 
which the plaintiff asks for a decree 
establishing or annulling an adoption 
shall bo treated as if their subject-matter 
was of tho value cf Rs. 400 for tho pur- 
poses of tho Court fees Act. As to the 
second question, whether tho Notifica- 
tion was nocessarily intended to have 
tho result of making the court-feo in 
this particular class of moroly declaratory 
suits dependent on tho voluo of tho pro- 
porty affected tho moaning of a notifica- 
tion is primarily to ho gathered from tho 
torms of tho notification itself, and no 
other moaning can in my opinion be given 
to tho torms of this Notification than 
that tho court- fee for a suit for a doclara- 
tion that an adoption is valid or invalid 
is dependent on tho vaFuo of the pro- 
perty, if tho title to the property is 
affected by tho validity of the adoption. 
Cl. (3) as well a9 the proviso on the face 
of them appear to have been intended 
to apply to suits of tho present kind. It 
is true that from portion of the Regis- 
trar’s lotter submitting tho draft notifica- 
tion it would scein that the Judicial Com- 
missioner did not intend to affoot tho 
court-feo payable in any ca9e for which 
a fixed fee is prescribed by the Court-fees 
Act; but the letter must be read as a 
whole, togother with the draft notifica- 
tion submitted with it; and that draft 
notification and the previous correspon- 
dence plainly indicate the desire of the 
then Judicial Commissioner that a plaint 
in a suit for a declaration that an adop- 
tion is valid or invalid should bear a 
court-fee of a higher value than Rs. 10. 

For these reasons my opinion is the same 
as that of Prideaux, A. J. C.andl consider 


that the court-fer aln( yable for relief (a) 
claimed in a PPe^’ a j C0 ';uld be ad valorem 
on the value of.. property now held 
by tho appellant atf 'Adopted son and heir 
of Bhaskar Rao. 

[On receipt of the above opinion Pri- 
deaux, and Mittra, A. J. Cs. delivered 
the following] 

Judgment — The plaintiff-appellant’s 
case is that Bhaskar Rao and Nilkant 
Rao were two brothers who about the 
year 1886 divided their estate in tho 
manner described in the plaint. 

Bhaskar Rao died on 24th Juno 
1SS9, leaving a widow Mt. Laxini Bai 
(defendant 1). Nilkant Rao died on 
12th September 1SS9, leaving a widow 
Bbagirathi Bai (defendant 2). Defen- 
dant 3 Sham Rao claimed to bo the 
illegitimate son of Nilkant Rao. Tho 
plaintiff further stalos that after the 
doithof Bhaskar Rao and Nilkant Rao their 
widows confirmed tho partition offoctod 
during their husbands’ lifetime, and a 
registered deed of partition was oxocutod 
on 27th January 1907. Defondant 3 had 
obtained a decree against defendants 1 
and 2 in Suit No. 474 of 1910, but tho 
plaintiff was no party to this suit, and 
so he says ho is not bound by the decree. 
Tbo plaintiff alloges that Nilkant Rao 
was a Kshatrya by caste, and defendant 3 
was not a dasi putra and therefore not 
entitled to tho property of Nilkant Rao. 
The plaintiff claims to have boon adopted 
by defendant 1 on 7th January 1911 
under an authority given by Bhaskar 
Rao in a documont which is said to have 
been filed in Suit No. 3 of 1902 brought 
by defendant 4 against defendants 1 and 2. 
Defendant 4 was joined as a party on his 
own application, as ho alleged that ho was 
the adopted son of Nilkant Rao. Tho plain- 
tiff however does not admit the adoption. 
The plaintiff sues for a declaration, (l) 
that he is the adopted son of Bhaskar 
Rao and entitled to the property left by 
the latter; (2) that ho is entitled to the 
property of Nilkant Rao after defendant 
2's death as his Dext reversioner; and 
(3) that the decree obtained by defend- 
ant 3 in respect of the said property of 
Bhaskar Rao and Nilkant Rao in Suit 
No. 474 cf 1910 is not binding upon the 
plaintiff. The plaintiff also sues for con- 
firmation of possession of the estate of 
Bhaskar Rao. Defendant 4, in addition 
to his rights as an adopted son of Nilkant 
Rao, pleaded that he was tho next rever- 
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sioner of Nilkant Rao a9 the latter’s 
sister’s son. 

The main defence by defendant 3, who 
is in possession of the estate, was a 
denial of the validity of the plaint ill ’9 
adoption. It was also alleged that thero 
was no partition between the brothers, 
and that they wore joiut till their death; 
that Nilkant Rao obtained the estate hv 
survivorship and after his death it passed 
to his illegitimate son. The defendants 
denied tho documeut which is said t*' 
have authorized Laxmi Bai to adopt. 
Various issues wero framed, but tho case 
has been decided on grounds of law. 
Tho view taken by the lower Court is 
that tho decree in tho previous Suit No. 
47} of 1910, operated as res judicata that 
tho decision in that suit that the brother 
woro joiut is binding on tho plaintiff and 
that tho plaintiff is not entitled to <|<jes. 
• I0n the rights of defendant 3 as Iasi, 
putra of Nilkant Rao. It was also held 
tlmt the plaintiffs adoption was had in- 
asmuch as it had the effect of divesting a 
vostul estate, that is tho ostato of defend- 
ant o. Tho plaintiff's suit lias there- 
ore boon Oismissod aod ibis appeal has 
boon filod by tho plaintiff. Thero am 
two questions for decision. One is whe- 
thor tho decrco in tho previous suit is 
res judicata, and tho othor is whether 
the plaintiff s adoption is valid in law 

It is howovor not argued boforo ns that 

evon on the finding that tho brothers 
h * Kao an I Nilkant Ran wore joint 
the adoption of the plainthr is valid. Wo 

ouraelJ'T °'° ‘. hi * ,U » t0 ““Boa 

oursolvos to a consideration of tho first 

question. Tho loarnol Additional Dis- 
tnct Judge hold that tho Privy Council 
Moitra v - Mibinei. 
Dlaintilf " f l) . eovora9 thi * case and tho 
Ldnnm I iI h0 A Wa8 . th6n m,nor . though 
474 of infn '° ,n k 9t,tution of Suit No. 

10 t 10 ' , was bound by the decree 
•though not made a party to that suit 
In tho caso before the Privy Council 
decroo was passed against Bhubancswari 
"‘ho pending appeals to the High Court 
£ the decree, adopted Jotindra 

hro n m,n ? r ’ who WM however not 

oujit on the record as a party The 
appellate decree was more unfavourable 

Th^ 0 r m, ?l r . than th0 ori » D * 1 decree, 
i ^ 1 rd . ,h| Pf held that the minor 

Stiff by - f the uHimato result of tho 
tigation^^was^ never suggested that 

U U889J 10 Cal. 40=10 I. A. 195 (I*. C.J. 
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the case was iinproporly defended. In 
the caso l>cforo us the ndoption took 
place aftor the institution of tho suit but 
boforo tho decrco was passol in tho origi- 
nal Court. It is not suggosted either in 
the pleadings or in the grounds of appeal 
that the minor s adoptive rnotlior did not 
properly conduct the litigation, though 
in the arguments an attempt was mado 
to show that documents not filed in tho 
previous suit arc now available. But 
this was a matter for plea lings and we 
cannot theroforo allow it to bo raised 
now. The case however is sought to bo 
distinguish*! on two grounds. It is 
nr.;e I in tho first placo that in tho Pi ivy 
Council caso thoro wa* already a doer 00 
before tho adoption. It is ilso pointed 
cut tint the law of procedure has linco 
changed. 

"0 are nnablo to agree with the nppol.j 
Ian. s contention tint although a minor, 
il a opted after a decrco is bound hv the 
bnal decree in tho o.aso without being! 
mv.c a party to tho nppellato proceedings. 

, 14 not ^und if bis adoption takoi, 
Place | ►ending tlio litigr.tion in tho first! 
^>nrt. I ule.ns the minor is othorwLo ro- ( 
presonto 1, ho is entitled to bo made a ! 
party m tho first Court just as well as in' 
tho appellato Coui t in order that ho should! 
*0 hound by the decree In tho earlier! 

f. r \?:^: ,nt;,lc|i0 01 DhurmDas Pamtey 
j Ml. Sham* SoouJri DibiaU (2), tho 
adoption took place when tho suit was 
pending in tho Court of tho first in. 

n XnCO n Yo , 1, in tho ,alor C1S0 Dhurm 
S7- \ -Vi. Sham a Soon Jr i 

Uibinh (2), was cited in support of the 
view taken by their Lordships. I n our 
opinion tho caso boforo us cannot bo dis- 
tinguished on tho first ground suggested. 

it 19 jterfectly true as argued for 
tno appollant that tho present Codo of 
I roco luro lays down rules which must bo 
complied with in order to bind a miuor 
defendant as a party and the law of pro- 
cedure m this respect is less elastic than 
it was under the Code of 1859. But in 
this case the minor was not mado a 
P*rty. Theroforo a consideration of tho 
present rules of procedure becomes un- 
necessary. The principle underlying the 
decision in Hari Saran Moitra v. Dhu. 
Oaneswari Deli (1) is that a minor an 
adopted son is sufficiently represented by 
the adoptive mother when tho latter is 
sued as^ representing the estate and when 


(2) 1181 f) 3 M. I. A. 229=6 W. R77 !T(F'uT 
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Ja decree has been obtained in a suit fairly 
'and properly conducted. 

It is pointed out that under Act 8 of 
, t,1Or0 "as no section corresponding 
to S. 372 of the Code of 1877 and 1882. 

The appellant’s learned counsel argues 
that there was a creation or devolution 
of an interest pending the suit and there- 
fore the provision of S. 372 of the pre- 
vious Code, that is 0. 22, R. 10, applies 
to the case. In our opinion an adoption 
is not the creation of an interest within 
the meaning of that section. It is the 
creation of a status to which certain in- 
cidents are attached by the law. The 
term creation is used in the sonse of an 
assignment that is transfer of an interest 
not amounting to an assignment. Again 
tho word devolution" means the pass- 
ing of an interest from one porson to 
another. An adoption has tho effect of 
divesting the estate of the adoptive 
mother. The interest acquired by the 
'adoption is the estate as it was in the 
hands of the adoptive father subject to 
|any rights properly created by tho widow 
for l«gal necessity. We think therefore 
that the word devolution" does not in- 
clude the case of an adoption. No re- 
ported oases havo boon shown to us nor 
have we been able to find any in which 

r V°, r °- 22 - R - 10 * ha3 bo0n held 
applicable to tho caso of an adoption 
pendente lito. In 1 iambhat v. Lakshman 
0 hmtaman Mayalay{ 3) Westrop. C. J.. 
points out that an adoption pendente 
nto is not an alionatiou pondente lito. 

If an adopted son has to bo made a 
party then this is not in pursuance of any 
statutory provision specifically enacted 
lor tho purpose but under the inherent 
powers of the Court which aro exercised 
in accordance with natural justice. In 
other words the law of procedure since 
LOOJ has not been changed so far as the 
joinder of an adopted son pendente lite 
is concerned; It is argued for the ap- 
pollant that tho respondent Shamrao 
knew of the 'adoption before the decree 
was passed in tho previous suit. For 
the purposes of this appeal we must as- 
sume this to have been the case. But 
the position of the respondent Shamrao 
is that ho was disputing the alleged 
adoption and therefore it was for the 
adoptive mother to have applied for the 
plaintiff boing brought on the record as 
a party. In the judgment of Bari Saran 
13) [1SS01 5 Bom. 630. " 
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yioitra v. Bhubaneswari Debi (l) their 
Lordships at p. 55 say: 

, ‘> ct 10 of 1877 came into force on 1st October 
16 / i. nearly three years after the decree of the 
High Court. If it was material that no action 
was taken under S. 372, it appears to their Lord- 
ships that the question whether the adoption was 
or was not known to the decree-holder was a 
matter upon which an opinion should have been 
pronouncod.” 

Their Lordships decided the case of 
Han Saw Moitra v. Bhubaneswari 
Vebi (lj without referring to whether or 
not the plaintiff in that suit had know- 
ledge of the adoption. This may bo 
either because Act 10 of 1877 was in- 
applicable to tho caso or it may be that 
S. 372 of the said Act did not contem- 
plate a case of an adoption. We have 
therefore considered ourselves free to 
hold that S. 372 of the previous Code or 
O 22, R. 10, has no application to an 
adoption. In the woll-known Shiva- 
gunga case Katama Nalchiar v. 
liajah of Shivagunga (4) it was laid 
down that where a Hindu widow sues 
or is sued as representing tho inhorit- 
anco, any decree fairly obtained against 
her will bind the succeeding heirs. Such 
a decroo will undoubtedly bind a son 
adopted aftor the decroo. This is on tho 
principle that tho widow represented tho 
inheritance when the decree was passed, 
but tho case of Jlari Saran Moitra v. 
Bhubaneswari Debi (l) seems tooxtond the 
principle oven when the widow hasooasod 
to represent the inheritance by roason of 
an adoption. of a minor son pendonte lite. 
Such a minor son is sufficiently represen- 
ted by the widow in tho absence of fraud 
collusion or gross negligonce on her part. 
The principle is stated by their Lordships 
by the following quotation from the earlier 
case in Dhurm Das Pandeyv. Musammat 
Shama Soondri Dibiah (2): 

“All tbo fact* boing stated, it is assumed as 
matter of law that after sho bad executed the act 
of adoption, sho prosecuted tho suit only as 
guardian of her adopted son. Thon as the suit 
must be considered as afterwards prosecuted by 
her in her namo for bis benefit, tho decree must 
bo considered for his benefit, and that sho is put 
in possession as trustee for him.” 

Subbanna v. Venkatakrishnan (5) is a 
case where the adoption had taken place 
before the institution of the suit. There- 
fore, the principle laid down in Ilari 
Saran Moitra v. Bhubaneswari Debi (1) 
does not apply to it. In Rambliat v. 
Lakshman Chintaman Mayalay (3) it 

W. R. 31 (P. O.). 


(4) [18G11 9 M. I. A. 539=2 

(5) [1338] 11 Mad. 403. 
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was held that a father did not represent 
the family in respect of a gift or sale and 
a decree obtained against him was not 
binding upon a son adopted during the 
pendency of the suit. Padgaya Somshetti 
v. Baji Babaji (6) has no bearing on the 
case before us. In Iiaj'Doollub Sircar v. 
Ooma Chum Biswas (7) the father w as 
sued in his personal capacity and not in a 
representative capacity, and hence the 
docrco was held not binding on the son. 
Ihoso are all tho cases citol on behalf of 
the appellant. Wo have come to the 
conclusion that the plaintitV was sutli- 
ontly represented in the previous litigu 
tion by his adoptive mother. Tho plain- 
till was then a minor and his adopt ivo 
mother would in ordinary course lave 
>oen C on lucting tho litigation on his ho. 
lull. Ihoroia no allegation that thero 
wa9 fraud, collusion or grots negligence 
on hor part in putting forward tho right 
defonce. We therefore hold tint the 
pUintill is bound by tho docroo pas^o-l in 
Suit No. 171 of 1910. As wo have already 
pomlol out, it is not dispute 1 that if th it 
•iooroo oporattn !IS , 0 s judicata. w« mutl 
hold Ihuikat Itaoanl N’ilkant Uao wore 
oint in ostato. Aftor tho death of Xilkant 
n ;°: 11,0 bast surviving coparcener, his 
cst.ato "as mhorited by his illegitimate 
Ron ^hamrao. The plaintilfa adoption, 
thoroforo, which has tho olloct of divest- 
ing a vested osfato, is invalid j„ law. 
T 10 result IS that tho appeal is .iismisac.I 
with coats. 

N. h.K. Appeal dismissed. 

li" s ' ) li lion. UO. 

(') IHTI) 21 W. R ioo. 
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Mt. Ujiyara Defendant — Appellant. 

M,an Gon ' 1 - T l'laiotifr - ltespon. 

Second Appeal No. 231 of 19lfi Dec! 

- cl on 20th August 1917, from 'appeal 
decree of Divl. Judge. Chhattisgarh I^vn 

«.a A 6r lKo - 8o,m6, »- 

t«f i :: , r Hindu . Lbw Succession — A post acy 
taking form of conversion to religion which 

Con« f i r : gUla,CS d ~ volu *'°n of proper ty- 

SiiE beC ° me ‘ 8ubj ^* “> adopted 

Hin5?r, ljU * J ,r °. m lhe ,,indu «ligion cease to be 
o 9 , UCh the form 

lata th. ' J? U \V r0 R,on w *»»cb in itself regu- 

, tho devolution of property n r 
tUhomedan 11 *.. ,he5.°K»V. on £J5 
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a well -established custom to tho contrary an 1 
teat only m regard to inln-riUnco and biiccok- 
sion. tho convert lwcomos Mihjeet to tho hw of 
his .id vpted roli Jon. II* 11 C ll 

(bi C P Laws Act (1875.. S 5- Hindu - 
meaning of, explained. 

The terms lliud.i" in s. 5. Ciiitr.il Provinces 
Act, refers t-> , r.-»ns .vho nrjfc»s 

tome form ..f the Hindu r. H Jon. whatever ho 
toe braorh. scim I. sec'i »u. ..ridio ,i or d.-n >mi- 
nation to which they mi; I d »n-. hut it does 
not extend to per »n* who h..; . n-ver i.rofe^cd 
any form of the Hindu reiiyi >n ■ r l> ih-.Jo who 
have been on verted from it t > -ome cntir.dv 
di f r "l ' : si »n. '1 ii • wo I w i ,||,.| I . 
dissenter* and non oufarmht* hut not i . 

U| w. Thus a I tin i< a Ihndu l.-n Ilralimjit 
converted to Buddhism or Id mi i- u»t 

11* 11 C -.'1 

<C. Hindu Law Applicability — Gond* not 
bmn* Hindus are not governed by Hindu 
law except by cutlom. 

lh*c>nd< in the Central Province* arc not 
Hindus and they are not iverned by tlio Hindu 
1. ■ except when it i- adopted by anv Until . 
sect orbruicham mg th. m. (|- u C 31 

d Hindu Law -Applicability — Conds not 
being Hindus at all cannot be regarded at 
Sudraa. 

IVio4a. | who «1 ,?i not 

QOMtO 

u *"? 4 ** * •*»“•«*. *"«» to him the Hindu law 
rein, i.g to Su Ira <t|>plic« of it ow u fjrce, hut no 

non* Hindu c»o I* a Sidra, anv , inn than bo 

i i it, elauoi. 

>,no-...,nd,. .ot , Hindu ». ill h« CanQOt be 
••rou^t,. n..h.u tilt cilegory of sudrat, 

Hindu Law - Applicability - Hindu 
mutt be presumed to be governed by law of 
bit locality. 

Although tlio 1 1 in Ju law it primarily a per 
j-n.l Maw. it In* ,|*> become attached to 
realities. and therefore a Hindu must be pre- 
Mimed to be governed b, the l.wof the locality 
where be reside*. (P13C2] 

H; Hindu La w — Applicability — Non Hindu 

calling himself Hindu or adopting Hindu 
him*** ~ H,ndu l«w does aot apply to 

A man does not become a Ifiudu br calline 
him'clf one. nor it tbc adoption by a non-Hindu 
of mages resembling tome pirt* of the Hindu 
law a xumcleot gronnd for applying tbo whole of 
th. t law to him on bloc, in tbo same way and 
to tbc tamo extent a« if he were a Hindu. 

, . u . . . . . IP 14 C 2 ] 

(g) Hindu Law - Applicability - Family 

• doptmg H.nduism —Burden of proving that 

• t is governed by Hindu law is up o n person 
asserting so. 

In the case of a family which is not originally 
Hindu but which bas adopted Hinduism, tbo 
Durden of proving that the family is governed in 
a particular matter by the Hindu law is upon 
the person who asserts that it is so governed 

(b) Precedents— Stare decisis — Unconscious 
application of wrong law unchallenged owing 
to ignorance cannot set up "stare decisis" 

An unconscious application of wrong law can- 
not set up a principle of stare decisis merely be- 
cause it has been left unchallenged for a few 
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years owing to the ignorance of the people 
a fleeted by it. ij>.15 c lj 

M.V. Bose — for Appellant. 

D. T. Mangalmurthi — for Respondent. 

Judgment. — The following genealogi- 
cal tree will facilitate comprehension of 
this judgment : 

SOBHA 

j 

Gajraj=Mt. Bayan Durjan 

I Tilcchan 

(flaintifl). 

I I 

Bankhandi Mt. Ujiyara 

, (defeudant). 

Tho parties are Gonds domiciled in 
the Bemotara Tahsil of the Drug Dis- 
trict, but to which subdivision or sect 
of the Gond tribo thoy belong cannot bo 
ascertained from tho record. The pro. 
porty in dispute is an 8 annas share 
of the village Amlid in tho Bemetara 
Tahsil. It is tho case of tho plaintiff 
that the whole village onco belonged 
to Sobha; that on tho death of Sobha it 
dovolvcd first on his sons, and then on 
his grandsons Bankhandi and Tilochan: 
that tho grandsons oflected a partition, 
aftor which each of them hold an 8 annas 
sharo in severalty, that Bankhandi diod 
about 22 years bofore this suit and his 
half-share was inherited by his mother 
Mt. Bayan, and that on her demise, 
which took place on 13th August 1914. 
the plaintiff becamo entitlod to tho share 
as tho reversioner of Bankhandi but 
that tho defendant had wrongfully pos- 
sessed herself of the same and obtained 
mutation of names in her favour. On 
thoso allegations tho plaintiff brought 
the present suit to recover the share. 

It has boon found that tho village of 
Amlidih was once the property of Sobha 
that Bankhandi and Talochan parti- 
tioned it after it had devolved on them ; 
that ou Bankhandi's death his share was 
inherited by his mother, who held it till 
her death on 13th August 1914. These 
facts are now beyond dispute. 

But it is manifest that the plaintiff 
claims to apply the Hindu law of the 
Mitakshara to this case. If that law 
applies he is beyond doubt the present 
owner of the share in dispute. But the 
defendant has pleaded that the family 
are Gonds and not Hindus, and that the 
Mitakshara does not govern the devolu- 


tion of the estate. The first Court took 
it to be a matter beyond discussion that 
inheritance in the family of the parties 
is governed by the Mitakshara as inter- 
preted by the Benares School — that 

being the Hindu lex loci in the Central 
Provinces. It therefore gave the plain- 
tiff a decree. # The lower appellate Court 
considered more closely the defendant’s 
plea as to the personal law applicable, 
and ruled that, prima facie, tho Mitak- 
shara applied, and the onus lay on the 
defendant to prove that it was otherwise; 
and that she had failed to establish any 
custom at variance with tho law. Tho 
decree of tho first Court was therefore 
confirmed. Tho defendant has now made 
this second appeal, and again it is urged 
that the Mitakshara does not govern 
inheritance in hor family; that it lay on 
tho plaintiff to prove that ho is the heir 
in preference to tho defendant to tho 
estate which belonged to tho defondant’s 
mother; and that he has failed to dis‘ 
charge that burden. It will bo scon that 
tho main issue in tho case relates to tho 
onus of proof. On tho one hand, is it to 
be presumed, until tho contrary is shown, 
that inheritance among tho Gouda gene- 
rally, or at least among Goods of the 
class and locality to which tho parties 
belong, is governed by tho Hindu law V 
Or, on tho other hand, is it tho case that 
Gonds are non-Hindus who must bo 
proved to have adopted tho Hindu law 
as their own beforo it can bo applied to 
them ? If tho former is tho corroot point 
of view, then this appeal must fail. If the 
latter is tho right standpoint from which 
this case should be approached, then this 
appeal must succeed. 

The decision of the question before mo 
has been rendered difficult, (l) by un- 
certainty attaching to the significance of 
tho words “Hindu” and "Sudra”; (2) by 
the conditions arising out of apostaoy 
and dissent on tho part of tribes, seot9, 
and families of Hindu origin, whoso 
abandonment of the Hindu orthodoxy in 
religion has been accompanied by the 
adoption of customs at variance with tho 
personal law of Hindus: and (3) by the 
fact that tribes, communities, and 
families, non-Hindu in origin, by imita- 
tion and assimilation due to a long asso- 
ciation with Hinlu9. have so far accepted 
the Hindu law as their own that the 
British Indian Courts have habitually 
applied it to them in the same way as 
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f they were Hindus. The policy of tho 


British Government has always been 
directed towards the preservation of tho 
personal laws and customs of each and 
every one of the diverse races inhabiting 
India, and successive legislative enact- 
ments have been brought into forco from 
time to time to maintain and give effect 
to that policy. The original statute 
"as 21 Geo. 3. C. 70. the preamble 
wheroof stated : 
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nontance and succession in British Indie 
Act 21 of 1850 (which by Act 14 of 1897 
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'vas given the short title of "the Caste 
Disabilities Removal Act, 1850" and has 
sometimes been referred to as "the Lex 
Loci Act’’) provides as follows : 

" So much of any law or usage now in force 
within the territories subject to the Government 
of the East Iudia Company as inflicts on any 
person forfeiture of rights or property, or may be 
hold in any way to impair or affect any right 
of inheritance by reason of his or her renounc- 
ing or having been excluded from the com- 
munion of any religion, or beiug deprived of 
caste, shall cease to be enforced as law in the 
Courts of the East India Company, and in the 
Courts established by Royal Charter within the 
said territories.” 

This enactment was extended to the 
whole of British India by the Local Laws 
Extent Act. 1874 (15 of 1874) and to the 
Scheduled Districts of the Ceneral Pro- 
vinces by Notification in the Gazette of 
India, 1879, Part 1, p. 771. In tho 
Indian Succession Act, 1865 (10 of 1865), 
the following provisions are relevant : 

" 2. Except as provided by this Act, or by 
any other law for tbo time being in force, the 
rules herein contained shall constitute the law 
of British India applicable to all cases of intes- 
tate or testamentarv successions." 

* * * • 

"•131 . T nc provisions of this Act shall not apply 
to intestate or testamentary succession to the 

S roporty of any Hiudu, Mahomedan, or Bud- 
bi*t ; 

832. Tho Govornor-Goncral of India in Coun- 
cil shall from tlmo to time have power 

to oxempt from the operation of the whole or 
any part of this Act, the members of any race, 
sect, or tribe in British India, or any part of such 
race, sect, or tribe, to whom ho may consider it 
impossible or inexpedient to apply the provi- 
sions of this Act. or of tho part of the Act men- 
tioned in tho order ” 

Under the last of the above provisions 
Native Christians in Coorg, Jews in 
Adon, and certain aboriginal races in As- 
sam have been exempted from the opera- 
tion of S. 2 by notifications issued res- 
pectively in 1868, 1886 and 1887 ; but no 
exemption of any persons in tho Central 
Provinces outside the categories of Hin- 
dus, Mahomedans and Buddhists has 
so far been made by Gazette Notification. 
The Parsi Intestate Succession Act (21 of 
1855) however exempts Parsis from the 
law of intestate succession embodied in 
Act 10 of 1865. Turning now to a closer 
consideration of Ss. 5 and 6, Act 20 
of 1875, it seems to me that the pur- 
pose of the legislature was to provide 
for the preservation, as far as practicable 
of the ancestral domestic law of each and 
every class of the inhabitants of the 
Central Provinces by placing the entire 
population under three main heads which 


may be named (l) Mahomedans, (2) 
Hindus and (3) Others. The law thus set 
up may be summarized as below : 

For all classes . — The statute law, so 
far as it applies, is the paramount auth- 
ority. 

Subject to 
modi fica- 

For Mahomedans. — Maho- tions creat- 
medan Law ed (l) by 

statuto ry 

For Ilindus .— Hindu Law law and 

(2) by valid 
custom. 

For Others . — Personal law, if any, sub- 
ject to Statute law and valid custom ; 
and failing any established law or 
custom, an application of the principles 
of equity, justice and good conscience 
as understood by tho British Indian 
Courts. 

The questions immediately boforo mo 
may be stated thus : 

" (1) Are tbo parties to this suit Hindus with- 
in tbo meaning of that torm in S. 6, Aot 20 of 
1875 ? If not 

(2) By what law or custom is tho decision of 
this ease to be govorned ?" 

As pointed out by the Judicial Commit- 
toe in tho case above citod tho Indian legis- 
lature has used tho torm " Hindu " in a 
much widor sense in some enactments 
than in others. In some it has always 
been intorprotod to includo Jains and 
Sikhs : in others (o. g., the Hindu Wills 
Act, 1870) it is used to signify Hindus 
other than Jains and Sikhs. Indeed tho 
history of Indian legislation suggosts a 
progressive reduction of the term "Hindu 
to its proper limitations. Wo first soe 
the term ' India Natives." Thon we get 
Mahomedans and Gentus ” to repre- 
sent the whole Indian population. Next 
we have it explained that Gentus do not 
include people of European origin such aa 
the Portuguese, and the word is taken to 
be synonymous with Hindus as donoting 
nonMahomedan Asiatics domiciled in 
India. Soon after we see Buddhists re- 
moved from this general category : and 
about thesame time some dissenters from 
the orthodox Hindu religion are distin- 
guished hy special denominations — Jains 
and Sikhs— from other Hindus. 

This treatment of the subject intro- 
duces complexity and doubtinto the in- 
terpretation of the word "Hindu” for 
juristic purposes at tho present day. The 
customary significance of the word >n 
popular parlance is even more uncer- 
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tain In Trevalyans Hindu Law at 
pp. 18 and 19 the expression "Hindus” 
is defined as including not only the per- 
sons who profess what is called the 
ilindu religion, but also such of their 
.descendants as have not openly abjured 
that religion. That implies that apost- 
ates from the Hindu religion cease to be 
Hindus; and it seems to bo accepted now 
as a ru o of law that where such apostacy 
takes the form of conversion to a religion 
wind, m itsolf regulate} the devolution 
of property, e. g., the Mahomodan re- 
(lifiion then, except on proof of a vroll. 

-established custom r 0 the contrary, and 
' 1 °"! y J" to inheritance and 

succession the convert becomes subject to 
tho law of his adopted roligion: Ahraham 
U a **"*l S,HS: v. 

W Rail'S*' v Da Wr,rai 

' , K*rmali v. Shirbanoo (7). 

I r. Hour in bis coinprchonsivo work 
\ , nv of v T [ an3for in British India. 

20 in l t T' Vo . 1 "'"® '■ »» Pl>- 2S ; U „1 
dMll !’8 "Ith tho j, )0 „-| 10 a,o 
writos: 

mmm 

it sooms to mo that some of this dim. 
lt y is due to a confusion of tho ques- 
tion who.sa Hindu with tho ,,uo‘tion 
''ho is subject to tho Ilindu law. | shall 

tinct^ 0 ^- t0 J 001 * 11,030 Questions dis. 
tinct m this judgment. Mr. Cl. C. Sastri 

us ftnV«° rk ° n V indU Law doej not give 

t o a v ,o 0 .e P r ' ]Ql TT of a ilindu: but 

t at ?n , ,0r , 0f tho troafci ^ shows 
that tho loarnod author appliod the 
name to those persons only who profess 

in u 0 r ' r0l ^° n - In W ° 3t Uuhler-3 

K" «r- 

rta m amount of cue law in support of 

X ?venf at t, ;° WOrd ‘'Hi^a- isdeno- 

mmatue of a rohg.on and not of a race. 

{*) [1861-63] 9 M. I A 19s - : 

U) C1SRG1 10 Bom 1 • 

l' SR 2] 4 All. 313. 

m U90S1 “ 85 1=1 ° '■ °- 81G - 
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I ncod only refer to tho following re- 
marks of l’arsons, J., in Dagrce v. Pacolhi 
San Jao (H): 

lnhTw!I»! #n #, r «^ 0 , of li ia not tho 

SSL . / , f t ,,iuJ,, .* Un xvho ' r « Hindus, hut 

L . V K° wh .? ^ rofc< *« r *'l»r.i , *n which 

H** 1 Hindu rthpon Just ,|„. ro i- „r> 
race of Mahomedans or of or - ;f 

U ,,, st.«.»s. An srsunicnt tl, ,t 4 Christian. «ho 
ha, adopted Uw Mahomed in r. ligi.m. is nover- 
thHcri Mill a Cbrt.ti .n. is on t|„. f. ICc 0 f it an 

Cl.,! .? ' r d "’ Wh ° converted to tl.o 

Christian r.digioD. is -till a Hindu." 

'A here a religion is so incxtriealdy 
entwined with Hie secular law of inheri. 
tance an 1 succession as is tho ci-o with 
what is accept© I in British India as tho 
Hindu law, it is impossihlo to suppose 
fl-at the British Indian logislaturo 
intended by enacting such provisions us 
we find in s left 30 of 1975. to apply 

the term Hindu in a wider sonso to 
U.e peoplo than to tho law, and by a 
divorce of legal conceptions from roll, 
f!. .* # t. nnM ' to make tl.o Hindu 1 1 w 
force to races, tribes and 
families who are wholly ouuido tho 
ox rome Units o, tho Ilindu roligion. 

I .in », IU : " l,L 1 have 

, , !o tos,vo Hie mat tor I an. of opinion 
hat iho viou prop ... parsons, 

l M ,n ^ y caw i4 correot u, ‘ 

I therefore hold that tho term "Hindus” 
IW--’ CdntraI Provinces Taws Act, 

! *'*• r , ofcrs persons who profoss some 

onn of the Ilindu religion whatever bo 
hu branch, school, sect, offshoot or do? 

, t0 Which ,h0 V may helong 
ut that it does not extend to poisons 

the Hbi'h n °r er ,,rofo3so1 an >* form of 
\ i “ r ? l, *l oa or t0 ^ose who have 

5SSrS Ver |- fr ° m H l ° SOm ° Wtirolv 

dilieront religion. The word will appli 
to dissenters and nonconformists, but not 

arpsssr Tl,uou ,aiQi3 a nia ^ 

or Islam is IT. ‘° Buddhi3IU ' 

i.^r t r- i ° nI havo t0 consider 
is whether the Goods of tho Central Pro- 
J ioces are Hindus within tho meaning of 
that t erm m S . 5. Act 20 of 1875; for 

thV irr?, 10 , that quo5tion <l0 POocls 

thnr » P J y i°r- ? further question whe- 
jnor the Hindu law applies of its own 
orce to matters regarding inhoritanco 
ana succession among thorn. For a pro- 
per solution of the problem some his. 
toncal and ethnological research has been 
necess ary . AH the existing bibliography 
• (8) 119U5J 19 Bom. 783. 
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is Dot available to me but I have consul, 
ted Hislop's Papers on the Aboriginal 
Tribes of the Central Provinces, 1P6G, 
^hich is the leading treaties on the sub- 
ject, Steel’s Law and Custom of Hindu 
Castes, 1S68, Therring’s Hindu Tribes 
and Castes (1879), Russell’s Tribes and 
Castes of the Central Provinces (191G) 
and The Story of Gondwana (1916) by the 
Right Reverend Dr. Eyre Chatterton, 
Bishop of Nagpur and from these works 
I have extracted the following informa- 
tion. 

Tho Gonds constitute the principal 
tribe of tho Dravidian family and are 
perhaps the most important of the non- 
Aryan or forest tribes in India. Census 
opomtions carried out in 1910. 11 revealed 
that there wore 3, GOO, 000 Gonds in In- 
dia at that time of whom no less than 
2,300.000 wero domiciled in tho Central 
Provincos. These figures indicate tho 
necessity for on authoritative decis : cn 
by this Court on the question of tho 
domestic law applicable to these people. 
Such information concerning their an- 
ciout history as is available leaves uo 
room for doubt that in origin they were 
a people entirely distiuct from the Ary. 
ans, to whom we owe tho existing Hindu 
law and roligion. At what time or un- 
der what circumstances the Gonds first 
became domiciled within tho area which 
has beon called Gondwana after them, 
are pre historic facts whereof the know, 
ledge has now been lost in the fading 
horizon of tho ever. receding and un- 
measurable past. But sufficient indica- 
tions remain to sustain the hypothesis 
that the original emigrants to Gondwana 
belong to tho Dravidian family then set- 
tled in the South of India and though 
Russell suggests that the immigration 
may have taken place after the Aryan 
invasion which brought what is now 
called Hinduism into India, the better 
view seems to be that it preceded it. 
Tho Bishop of Nagpur at p. 6 of his book 
writes : 

" Those who know Risley’s work on the people 
cf India will remember that the earliest and 
most numerous of the seven races to which be 
would trace the presont people of India is the 
Dravidian race. It is to this race, “ the ancient 
Britons of Iudia ... that the Gcnd belongs.” 

" Where those Dravidians Koitors dwelt be- 
foro they settled in the plains and uplands of 
the Central Provinces, is a question which can- 
not now be answered. ... The more pro- 
bable view however is that the Gonds were an 
uncivilized branch of the Dravidians who in 


early times moved up from the Doccan into the 
Central Provinces, where they made their home 
in company with other aboriginal tribes, Kols, 
Korkus and Bbils. Here they lived their pri- 
mitive life in the ways they loved best. * * * 
Then with the coming of the Aryans into India 
the beginnings of a larger and more civilized 
life daw ned for Gondwana . . 

Further on in his interesting work the 
Bishop refers to a passage in the Epic of 
the Ramayana showing that the highly 
civilized Aryans of those days regarded 
the Gonds as ” Shapeless and ill-looking 
monsters.” and as " base-born wretohes " 
who ” perpetrate the greatest outrages.'’ 
In all tho works we find the Gonds with 
a pantheon of gods almost wholly 
different from those of the Hindu my- 
thology and with some habits, rites and 
coremonic3 which would ho wholly re- 
pugnant to Hindu ethics and Brahminical 
doctrines. 

All these circumstances make it clear 
that the origin of tho Gonds was non 
Hindu oven using tho term Hindu in tho 
wide significance given to it by tho Judi-i 
cial Committee in Rani Bhagwan Kuarl 
v. Bore (2). And it cannot ho said that 1 
these aboriginal people, natives of tho 
onco isolated tracts of dense forest and 
extended hills named Gondwana, have 
even now been so affected and trans. 
formed by the ethnical and social changes 
which have taken placo under tho suc- 
cessive invaders cf India — Aryans, Soy- 
thians, Mongols, and Latins— as to have 
become merged in the general Hindu 
population. In the case of Gobra v. Man 
Singh (9). S. A. No. 219 of 1877, decided 
by thi9 Court on 30th August 1877, the 
learned Judicial Commissioner Mr. (after- 
wards Sir Charles) Grant (who compiled 
the Central Provinces Gazetteer of 1871 
containing a notice of the Gonds) wroto : 

"The plaintiff's father and mother tolong to 
the Good rac«. who come oven below the lowest 
Hindu races in social standing; and as illegi- 
timacy is held not to bo a bar to inheritance 
among Hindu Sudras, such a modified form of 
it as would arise from a lefthanded marriage {as 
in this case) can scarcely be regarded as creating 
any disability among races even more careless 
of the social law and ceremony.” 

It is manifest from this passage that 
so recently as 40 years ago Gond9 were 
regarded by the highest judicial autho- 
rity in these Provinces as something 
apart from, and even lower than, Hindu 
Sudras. 

It was argued before me that the Goods 
of these Provinces are Sudras. It is 
necessary to examine that contention and 
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in express terms to a "twico-horn man M 
and does not sustain Mr. S.istri’s view 
tint the second liirth is postponed 


dispose of it. Though the text-books 
and commentaries of Hindu law deal 
with Sudras, I have heou unable to find 
any generally accepted definition of that 
expression beyond this : that it refers to 
Hindus who do not belong to the twice- 
torn classes. The Hindu law divides 
Hindus into the following four divisions 
or castes : 

(1) The Brahmins or priest lv caYe: (2) 
the hshntriyas, or warrior ca to : (:S) 
tho Vaisyas or agricultural caste ; (i) : M 
oudras, or menial castes. 

\arious definitions of the Ru lra, morn 
or ess of conjectural kind, have toon 
put forward. Thus in 11 In. .S of Mavne\ 
; ln,lu Law *** P- 107. I fool ( hi 
u f2 : ' M “ r *J p. 9-2 of B u ! 

In can. lime, lu | , „ 

conlromjy on the rclnt.” ,,K ° 

Tboro i*. not ovon I ho 
authority to I o found hr 
t ion in any of tl.o I lin iu t 
• 'Oy.nl Xnrhtir 
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hlatod that tho Hindu law 
M **«vo«. This fltatemei 
contro' ortod by Mr. r, (• 
book on Hindu Haw a* 
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.... ... |.v..|- vl | U u until 
after the Vodas havo l.vn learned . To 
my min i it contains nothing hut a pious 
warning to every Hindu of tl.o re.jenor.ilo 
dashes that, if ho neglects tl.o study of 
the sic re 1 literature, l.o an 1 his desoen. 
danfs will f a n to the level of Sudras: 
n«‘ ? l hit they will become or remain 
.*>u.lr .*.l ; yn ( , ignorance an | ense/ment 
•l-»grada*i.;n will resou.hfo Sulras. 

*’ :, t Mr. S:$t. i’a t mccption of *'< 
seoi.H tho most correct so far :: 
i-uim-s evcr\ Sudra lo he a Hindu 
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finding that 
definition ji 
a Hind a dees no* cm 
Hr. fSour in his *\M 
rr- 2d an I 2 ). |,is sc 

supported hv case-law 

Hindu law his hem follow® 1 in mattors 
relating to inhoritano* ini -succession 
hv persons who arc not Iliu I us l>v cade 
or religion. In dealing with this branch 

?! V , ,,oc ‘ ’! >* "eeessary to die- 
tiugmsh hotxveenfl) apostates and dis- 
senters from tho Hindu religion, and (2) 
tho; 0 who hy origin, birth and creed 
Imo always been non Hindu. The 
forme, class havo been subjected t 0 a 

inti 2lS rm ’ ° ® mount of lesiaUtivo and 
Si £' trdat T- enfc ’ 1 an ‘ 1 fl *° Published 
case-law regarding them has not alwavs 
neen uniform and consistent. But with 
; hom 1 am not now concerned. Hero 

v th the cas ° ° f a trib ° 

uh.ch has always been non-Hindu. IIow 

,f . afc a, b should inheritance and 
^ucce^on in this tribe bo governed by 
the Hindu law? In this connexion it i l 
necessary to hear in mind that although 
that law is primarily a personal law. V 

anl tl * If 60 ®? 0 aftac,, e<l to localities; 
nd that, therefore a Hindu is presumed 
5? governed by tho law of the loca 
,ty ,n wh,cb be resides: Ham Das v 1 



14 Nagpur Mt. Ujiyaba v. Tilochan Gond (Stanyon, A. J. C.) 


191* 


Chandra Dassia (ll), Fanindra Deb 
Baikal v. Bajeswar Das (12), Jugo 
Bundhoo Tiwaree v. Eurutn Singh (13) 
and Balaji v. il It. Maina Bai (14). 

The contrary view taken in Sliridliar 
v. Maina Bai (15) seems to have been 
overruled. This Court has laid down 
that the Mitakshara of the Benares 
School is the Hindu lex loci -in the 
Central Provinces: Jlira Lai v. Mt. 
Jani Bai (16), Deorao v. Sakhu (17). 
It is immaterial now whether that law 
is based on immemorial local customs 
which Brahmanism found, adopted and 
shaped (as conjectured by Mr. Mayne in 
his Hindu Law), or is of divine origin 
as believed and claimed by Mr. Sastri 
and other Hindu commentators. The 
fact stands out beyond all disputo that 
the Mitakshara, as now accepted and 
applied, is saturated with Brahmanism 
and Hindu religious doctrines constitute 
the warp and woof of the principles 
and order of inheritance and succession 
contained in it. No doubt in some cases 
the roligious element .is entwined with 
legal conceptions which are not peculiar 
to Hindus, but aro found in many other 
systems of law, e.g., the heirship of a 
son to his fathor; but in other doctrines 
we find principles which aro peculiar to 
tho Hindu religion, indicating with 
reasonable cortainty that in such mattors 
tho secular law followed out of reli- 
gion . The exclusion of the sister from 
tho lino of heirs, and tho reversion of an 
estate hold by a woman to tho heirs of 
the last male holder aftor her death are 
matters of that kind. 

Now I am not unmindful of the advan- 
tage, in the administration of justice, 
of having a settled lex loci and of 
applying it to as many as possible of 
the inhabitants domiciled within the 
area of its operation. It may bo open 
to doubt whether, as a matter of sound 
policy, every fragment of custom ought 
to be sought out and preserved. A wider 
and more uniform customary law may be 
more consistent with moral and material 
progress than an indefinite segmenta- 
tion into slightly varying usages which 
causes perpetual dou bt a nd difficulty in 

“(iff U8931 20 Call 409- 

(12) U685) 11 Cal. JGS=12 I. A. 72. 


(13) U8741 22 W. R. 341. 

( 14 ) D. C. R. Part 8, No. 102. 

(15) D. O. R. Part 8, No. 25. 
(1G U889) 2 0. P. L. R. 18. 
(17 U898] 11 C. P. L. R. 49. 


necessary transactions. But the legislative 
mandate is clear and conclusive. The 
usage of the country is the law of the 
people, and the Courts of British India 
stand bound by statute and practice to 
preserve and apply to each class, tribe 
caste and family the ancestral personal 
law thereof unless it has been substituted 
by some other law or valid usage. It 
seems to me that it would be as incon- 
gruous to apply to the wild Gonds of the 
Central Provinces the peculiar principles 
of the Hindu law as their Lordships of 
tho Privy Council considered in Bani 
Bhagwan Kuar v. Bose (2), it would be 
to govern inheritance among the Sikhs 
by the Indian Succession Act, 1865. 
Mr. Mayne, in his above work, enjoins 
much caution in applying Hindu law to 
non-Brahminical tribes. Mr. Sastri, at 
p. 363 of his treatise givo9 a clear opinion 
that a person who is from birth a non- 
Hindu cannot be subject to tho personal 
law of tho Hindus. That opinion appoars 
to mo to bo correct. 

There aro races, tribes, communities, 
and families, non-Hindu in origin who 
havo adopted some of tho usages, both 
• religious and secular, of tho Hindus with 
whom they havo been associated for con- 
turies. It is natural that this imitation 
or assimilation should tako placo, moro 
particularly in 6uch domestic mattors as 
tho order of inheritance and succession, 
among tribes who have no writton per- 
sonal law of their own. But a roan doos 
not become a Hindu by calling himself 
one: nor is the adoption by a non- Hindu 
of usage resombling some parts of the 
Hindu law a sufficient ground for apply- 
ing the whole of that law to him on bloc, 
in the same way and to the same extent 
as if he wore a Hindu. These considera- 
tions have apparently been overlooked 
by some commentators and by most of 
our subordinate Courts, who seem to 
have regarded the Hindu law as a com- 
mon law of the land, applicable to all 
cases which are not shown to bo outside 
it. It is natural that such Courts, as at 
present constituted in these provinces, 
should have been led by the presence at 
their elbows of a written code of law, 
to apply it beyond its scope to cases not 
governed by it. and that legal practi- 
tioners should have helped this error in 
cases where no other known system is 
apparent. Indeed it is a consummation 
devoutly to be desired that as many as 
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possible of the diverse races and tribes 
occupying this vast country should be 
brought under a common law of inheri- 
tance and succession; but the tiino for 
that is not yet. 

The Gond9 in these provinces have not 
avoided the Hindu influences to which 
they have been subjected for centuries. 

Some branches of the tribo— notably the 
Raj Gonds— have closely imitated Hindu 
customs, have adopted Hindu name', have 
taken to wearing the sacred thread and 
offer funeral takos to the dead after the 
manner of regenerate Hindus. To many 
°‘ .these the local Courts have applied 
without question by the parties and as 
a matter of course the Mitakshara law in 
coses relating to inheritance and succes- 
sion. Rut an unconscious application of 
wrong law cannot set up a piineiide of 
j-taro decisis merely because it has been 
of unchallenged fora few years owing 
io tho ignorance of tl.o people aifcctcd h\ 

hi and .the eircumstanco that in somo 

eases our Courts may havo tieatol as 
Hindu families of Gonds who have not 
adopt °d tho Mitakshara as their personal 

|; |0 " il,,! ®°‘ f " a«Tecl the docision „f 
this case whore tho question of tho law 
to bo applied has been expressly raisod 
Moreover an Inuo as to Customary law 

must bo decnled according to the parti. 
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I ho i case of Sultan Shah v.Dan Chun 
< er Shah (lH) camo heforo this Court 
from the RetuI District. Tho partiea 
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one of faot. and sont back tho caso for a 
finding, and eventually disposed of it l>y 
a judgment from which I make tho fol- 
lowing extract : 
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ginarily amenable, as such, to the Hindu 
law. It was found as a fact that, despite 
its conversion to the faith of Islam, the 
family hail habitually governed itself by 
Hindu law in matters of marriage, in- 
heritance and succession. Under such 
circumstances that law was correctly ap- 
plied, for clear proof of usage will out- 
weigh all but statute' law : Abraham v. 
Abraham (3), Muthusami Mudaliar v. 
Masilamani (20). There i9 clear autho- 
rity for the view that the onus of prov- 
ing that a non Hindu family has accepted 
the Hindu law rests on him who alleges 
it. In Fanin'ba Deb Raikat v. Rajesh- 
t oar Das (12) their Lordships ol the 
Privy Council laid down that in the caso 
of a family which is not originally 
Hindu, hut which has adopted Hindusim, 
the burden of proving that the family is 
govornod in a particular matter by the 
Hindu law is upon the person who as. 
Iserts that it is so govornod. The ratio 
•dooidendi sooms to ho that tho aJoption 
by a family of some partsof a law foreign 
to it does not raise any presumption in 
favour of its adoption of othor parts 
thereof. Wo havo seen that a Gond 
family nifty adopt Mahomodan religion 
without adopting tho Mahomodan law of 
inhoritanco. Similarly a Gond family 
may adopt tho Hindu law of marriage 
without accepting tho Hindu law of 
adoption or survivorship. 

In tho present case, by 90tting himsolf 
up as the owner of tho property in suit, 
the plaintiff nocessarily rost9 on two 
rules peculiar to tho Mitakshara law of 
inhoritanco, namely, (l) that on the 
death of Mt. Bayan tho estate did not 
descend to her daughtor but reverted to 
tho heir of her son, the last malo holder; 
and (2) that the defendant being the 
sister of that propositus, i9 oxcluded 
from inheritance. The burden of prov- 
ing that theso rulos apply to the family 
of the parties lio3 heavily on the plain- 
tiff. Owing to misapprehension of the 
law in the Courts below the onus of 
proof was misplaced on the defendant. 

It seems just to give the plaintiff an op- 
portunity of proving his allegations, and 
tho case must therefore go back. 

It may b9 well to note that the rules 
of inheritance relied on by the plaintiff 
mu9t be proved to be in force in their 
family by such evidence as the Courts 
usually require to j ustify them in givipg 
(20) 11910)' 83 Mad. 342=5 L 0. 42. 
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effect to a custom. If the custom is not 
proved the suit must fail. It will not be 
necessary to decide what other law or 
custom of inheritance may be applicable. 
The defendant is in possession of pro- 
perty which has descended to her from 
her mother, and the plaintiff can only 
succeed if he establishes a better title. 
And in this connexion it may be well to 
point out that evidence of occurrences in 
the family which are not peculiar to 
Hindu law will not suffice to raise a pre- 
sumption that tho family has adopted 
that law. The devolution of property 
from fathor to son, or the equal division 
by several heirs of an estate inherited 
jointly from a common ancestor, are in- 
cidents common to all systems of in- 
heritance. But ovidenco of adoption, of 
succession by survivorship to the exclu- 
sion of foraalos, of reversion to tho hoirs 
of the last male holder taking place on 
the determination of an intervening fo- 
malo estate, of the exclusion of sisters 
from inhoritauce and ctlior such mattors 
peculiar to tho Mitakshara having taken 
placo in the family, would sustain the 
plaintiff's caso. For tho above reasons 
tho appeal is allowed ; the deoroo of tho 
lower appellate Court is reversed undor 
O. 41. R. 23. Civil P. C., its decision on 
the preliminary point as to tho law gov- 
erning tho parties being hold to be erro- 
neous. Tho caso is rotnandod for a fresh 
docision on the merits with advertonco 
to the above remarks. Tho appellant 
will bo given the usual refund certificate. 
Other costs here and hitherto will abide 
the result. 

P.N./R.K. Case remanded. 
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Mittra. Offg. A. J. C. 

Shamrao Amrut Deshpande— Plaintiff 
—Appellant. 

v. 

1 mam — Defendant — Respondent. 

Second Appeal No. 307-B of 1915, De- 
cided on 15th August 1916, against decree 
of Addl. Dist. Judge, Akola, in Civil Ap- 
peal No. Ill of 1914. D/- 12th May 1915. 

Hyderabad Assigned Districts Land Re- 
venue Code (1896), Ch. 18 — Pre-emption — 

Price mentioned in sale deed is prima facie 
pre-emption price. 

Under the Berar Land Revenue Code tho prico 
stated in tho sale deed is prima facie tho price 
for pre-emption, unless it is shown that it has 
not been fixed in good faith. IP 18 C 1 ) 

G. V. Ku’<ade—ior Appellant. 

G. L. Subhedar — for Respondent. 
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Judgment— One Raoji and his bro- 
thers ownod a half-share in three 
survey numbers. The other half-share 
belonged to one Bhagwan and hisbrothor 
Bahrain. On 19th March 1909 the plain- 
tiff-appellant purchased tho half share 
of Raoji and his brothers for Rs. 2,000. 

On 27th June 1911 the defendant-respon- 
dent purchase l from Bhagwan tho ro 
■naming Inlf-sharo for a consideration 
avmch is rocitel to he Rs. 1,500. tho exact 
nature of which will have to bo deter- 
mine later. On Oth July 19U. the 
p aintni purchnso 1 tho one fourth sharo 
of Bil.ram for Rs. WO. ! t has I, eon now 
doci le d in another suit that Bhagwan ha l 
no right to soli anything more tin, hi, 
own one-fourth share, so tho plaintiff now 
ms ns throe. fourths, and soe'as to pre-empt 
thoroii.i, rung ono- fourth. The proiurtv 

Mas 110 , for Rs. 1,000 in favour »f on* 

. innUKkojKRn.lo, This was executed 
»>> both Utoji and Bhagwan. Thi, idorr. 

gigo his not I, ion pti | 0 lT by tho Mon. 
dant. rim lirst Court hill that fl.u 
|»bimt.lT ■< entitle 1 to pre-empt on piv. 

‘ ‘ , IU . , 2j0 °'» t».o ffroun l tint tin 

it- fioo” r' l 1 hwvon ‘ ,or only 

Mi l , r /;° ,0 ';°. r :, l*Pollato Court has 
U 7'n ' u \ ,,,a,nM,r i'bounl tn|.»v 
. J; " , )t .*»»*// «*o aincMint of tho comidor. 

ti n , 1,0 ^ 1,0 ,lao1 - T...» pi -in- 

,HI bus file I Hus appeal. 
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l*o ascertained in Berar. as tho rule of 
damdupat proven! s tho recovery of more 
than double tho principal amount. Tho 
covenant or. the part of tho defendant to 
pay oil this amount was superfluous ft 
was an obligation attached to tho pro- 
porky which tho defendant boujht from 

As 1 already gail.Gan. 
pit hkon s mortgage was ono by CO i,di- 
tioml *ale. :,n I no clni... could 
have neon in lie against M,» m :v ,,, r , .. 
against his assignee, eve,, if il,./ term 

. ! n 1 ,K?, “ uso 1 i!1 ^5 strict ..„ |S0 . 

I hold that tho in ice for tin |*j ./ f t|0 

oimrv of role, notion was only Rs. ‘ d(il) 

It is urg^l on behalf of the ro*poi: l-r,, 

t,v hi* vendor oul? m, force the pay. 

mont of Its I Wt .Chule.ifhoishim- 

•e! oampMloUo piy the amount. 

But I have already shown that the 
vendor omld not be compel Icl ton.v 

t ,ilvT rt Ti ” ,l,v - lf >‘® voluu. 
nl ' (Mil tho -amount after ceasing to 

o owner of proport y on which the 
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t ns property m respect of which Bln- 

J* 10 '* " IilUI ° to 11,0 oxto,,t 

Of bs *00 for prinsim, ail tin total 

thntah 0 I 8, I,0 ° 0, * lwlad i n K iotorost, 
.:.t a h vwal 1 was t iken by the purchaser 

ro ' n lining amount 
of Rs. oOJ wag paid in cash. A certified 

cou lihonal sale, and therefore do^not 

contain any porsonal covenant. Tlie term 

haw la scorns to have boon loosolv use I 

I*. n .? b nU ***\ or i'Kgoste-l that 

mnnt " “ |Mrt >' to this Grange- 

mon . Iho question which f have to 

doci lo is what is tho price lixed for the 

Tiui'tv N f° W , Bha *. vvan c0 «l d only sell tho 
o uity of rodo.nption subject to thomort- 

Kkoi !- lWthi8, >« re. 
fei ill/* ‘ ,0 a \ con *'<loration. Tho do- 
fendan , no doubt, agreed to clear cl- 
an encumbrance or. the property. Tho 
amount due on tho mortgage 'couid only 
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v l,Tlfr U is th0 P'aintilf who 
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pre empts. Both the Courts below have 
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, |n - naif the consideration for the sale 
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judgment of oithor Court. 
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ment of the purchase-money is altogether tiff is bound to pay Rs. 500 as the price of 
illegal. But a different view has been pre-emptoin. A fresh decree will be drawn 
taken by the Allahabad High Court in up in modification of the lower Court’s 

Muhammad Latif v. Gobind Singh (2). decree by allowing the plaintiff to pre-empt 

I am not concerned here with the Maho- on payment of Rs. 500 within three 
medan law, or the Customary law re- months from this date with proportionate 
garding pre-emption. I have to interpret costs throughout. 

tho provisions of Ch. 18 of the Hyderabad P.N./r.k. Decree modified. 

Assigned Districts Land Revenue Code, 


189G. Under this Code, a rig'-t of pre- 
emption accrues when the interest or any 
part of tho interest of a co-occupant in 
any survey number is transferred. The 
co- occupant proposing to sell must give 
notice to all other co occupants of tho 
price at which lie is willing to sell. Upon 
such notico within two months from the 
date of its service, the pre erupt or must 
doposit tho “price aforesaid” with the 
Tahsildar. Tho right of preemption also 
may bo enforced by a suit, if notice is not 
givon and tho proposod sale is completed. 
It is only upon proof that the price stated 
in tho notico or tho price mentioned in 
tho salo deed was not fixed in good faith 
that the Court is to fix such price as ap. 
pears to ho the fair market- value of tho 
intorost proposed to bo sold, or sold. It 
would therefore seem the price fixed is 
prima facie the price for pro eruption, un- 
less it has not boon fixed in good faith. 

In tho present case Bhagwan was actu- 
ally in possession of tho eight-annas share, 
which ho and his brother Biliram had 
inherited from their uncle. Ho had 
managod to keep his brother out of posses- 
sion for nearly six voars and had, thoro- 
fore a possessory title over his separated 
brother’s share. Tho purchaser obviously 
knew of tho oxistence of this brother 
as a coheir. If he has really paid Rs. 500 
for Bhagwan's interest, as found by 
tho Courts below, then it is difficult to 
hold that the prico was not fixed in good 
faith. It cannot bo assumed that the 
defendant with knowledge that title to 
four-annas share was open to doubt has 
paid an equal amount for it. as he has paid 
for the portion over which his vondor 
had a good title. No proportionate abate- 
ment cau therefore be mado in this case. 
The Berar Code allows the Court to 
determine the market-value only when 
the price has not been fixed in good faith. 
There is no reason to suppose that the 
defendant paid an inflated price with the 
object of defeating the plaintiff’s right of 
pre -era pt ion. I hold therefore the plain- 
(2) [19331 5 All. 33 2 =(1883) A. W. N. G6. 
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Stanyon, A. J. C. 

Somwarpuri Guru Chandanpuri — De- 
fendant — Appellant. 

v. 

Gopalsingh and another — Plaintiffs — 
Respondents. 

Second Appeal No. 316-B of 1914, De- 
cided on 28th April 1915, from decreo of 
Dist. Judge, Akola, in Civil Appeal No. 
160 of 1913, D/. 16th Juno 1914. 

Hindu Law — Alienation — Defacto 
manager of minor's estate. 

A do facto manager of a Hindu minor's cstato 
hai, in tho can# of necessity or for tho benefit of 
tbo minor, power to nlicnato tho minor’s pro- 
perty : 2C Cal. 820. Foil. [P 19 0 1] 

<b) Hindu Law — Minority and guardianship 
— There is such thing as de jure guardian 
[Ohiter). 

Obiter.— The Hindu law muko* the King and 
no one elso tho guardian of all tho rniuora. 
Strictly speaking, there in no such thing ns do 
jure guardian under that law. [P 19 C 2] 

G. P. Dick and T. N. Papal — for Ap- 
pellant. 

Hant and A. J. Palm— for Respon- 
dents. 

Judgment.— One Lai pats ingh was the 
occupant of the survey numbor of un- 
alionated land in Borar which is in dis- 
pute in this case. IIo died some years 
ago, leaving a widow and two minor sons 
who are tho plaintiffs in this case. The 
widow romarried and left tho plaintiffs 
and their property to the cue and man- 
agement of one Zamsingh, said to be the 
brother in-law of tho plaintiffs though 
this fact is not found. In 1901 while 
the plaintiffs are minors and living with 
him, Zamsingh sold the land to tho 
defendant for Rs. 1,300. whereof Rs. GOO 
it is alleged, were already due to him on 
a decree obtained against the father of 
the plaintiffs and Rs. 700 were due to 
another creditor of the father whom the 
defendant undertook to pay. In making 
this sale Zamsingh professed to act as the 
guardian of the minor plaintiffs. Having 
since come of age the plaintiffs sue to 
recover the land on 'the ground that tho 
sale by Zamsingh is not binding on them. 
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The Court9 below have decreed the suit 
on the ground that the sale boing ma le 
by an unauthorized person is void. 
The first Court found it proved that 
Us. 1,300 were due by Lai pat singh as 
allege 1 by the defendant and that tho 
sale was a wise proceeding, but the lower 
appellate Court recorded no fin ling o:i 
the rnorits. Tho dofeudant his ma lo the 
present appeal. 

l am of opinion that tho case must co 
back in order that the f act mav bo foun 1. 
Witi. due respect I think that tho !i 

“**•* '• ( 1 ) that every 

alienation hy tho do f xcto guardian of a 
minor ,* wholly void is too wi lelv st 1 . 
it is based mainly on cases in which the 
parties, were Mahomedans, wh o pci 

!?5 tl ‘f* “ to 

dilforont from that of Hindus. Th * - o’!- 
known case of llHuo»M-injter*m-i 

v - Vnnj Keonrtnt 

"as ono of alienation by r. Hindu 
manager who was only a do facto ;j.r jjtn 
oi the minor, and the alionation w .s hoi l 
1 !l ! ■ hot 

Mondul(Z), a easo which do - 
t° liavo hi'on dis , ..... 0 « overrule! 
and which is not mcntionol in 
! (ajar am (I), L a direct nuthoriu f„ r 
tho proposition that a Hindu dr f, tf r 0 
nvn upr of an iaf.iv/* eutto has. in 


o ne of necessity or for tho benefit 


of the 


power to loll his property. J/,ii 


0. n iion 


minor 

l>>n v. Sheikh Ahtn.'-i |/, 

whore tl,, ratio decidendi f . f ( ... [ 

ia jiM >U, u* ,8 ® , , ven ) : >l 221 (of/. /,. It 
'll \ AlL ) *heir hardships ope,, their 
diaouatfon of tlie question a 

Point.., g out that tho alienation was 
ma le u , a family who wore Mahomcdans 
govcroel hy the Mahon, edan law rela b* 
to guardianship. The case with which 
heuhordslHpsdoUt was tint of an alien- 
ution olloctc I not hy a guardian but by 

f.. md V l J ,,1Ut ,O . riz01 ,,crson »»«1 ho was 
o mdto be So because of the personal 

. ciff'th l ° v ,m ^homo-Ian lew 

n a , ,0 8U ' r ‘ lis ' n ,,e iuro m- 1 pro. 

l k m li N4 «* 75=20 1 C- S«3=lb ?. 

jj; jiSi w caPwb A ‘ 3,3=ls w - “■ hl -• 
lOU'cV"' 215=13 r - ‘ J7G =*> '• A. 


VI los for tho testamentary appointment, 
of such persons. l>.„t tho Hindu law make* 
limKin. and noons obe the gmrdian of 
all the minors. Strictly shaking there 
13 no m; -I. thing .as do jure guardian under! 
that law. By custom the father ,n.| 
molhor aro recognized litna. Ih.t 

Mioso r.jc tgnitiou . ai a .arbitrary s., 

!“ r n * goardiansliip is cwncvrncl. There 
H no text to sup:w»r 


tind. But the ilinduVt v' doe 

managers of family propcri \ 
in 1 1 * age ra are do f ic.‘ , 

ponding on the eirou.n ran.- 


ca-c. The |< 
hv such in »* 
dei! 


as I can 

re :-»gni/.o 
Hid ■ uoli 

■itiou do- 
* of each 


on 1 1 


> !u!r 
. rl y 


ewers of ili'eiiati-m pO'Scs^vl 
»‘*.ager> have Ikijo oxhau*Jj*ol v 
wit hu. numerous treatises and s-'s 
,n * u |,kV . in relation both to 
and to imn.r owners of the p. 
m uiage I a ,d u h in i Ho light of these 
»..w ,o»i;ies tout fc!io present case me,,. |,o 

t . .. .1. \. non liilpitsingh «lio 1 his 

" , " she was tho moUior and not 

m.. clr .ho ...... ..other of tho phinti.lg. 

1 ' u, oir customary , urdi.n. The 
" ’ ' which the in t le 
y 1 111 their property to 

/uiKingli must he ucortainel. if p 0 -sih| 0 

, 1 . ' iW4i 1. C., oills a 

}*; ‘ "I " 10 V- /,//.). a, ; : lir . liir| de n e 

■ V ' a’iII arise whether she 

• for he,.; 

c ,\ 11 o ;*° Mia I ub and must bo 
7 ' 0,tws an ' 0,,f boritios appli. 
V' 1 " *‘ J • ihe lower appellate 

; :* * *;; r,u, ‘ , lo a deliniro find- 

-. on . io alleged legal necessity. That 

a irm ,, ?10Mlh not biu(1 ^ 

mVi r° a,l | O>1, ? at,ori of, 'i3 estate is 
•mm dear by the lVivy Council iu 

lu, * e v - Mharmoda* Ghost (5). 

I mre ore oven if t be sa ie is ,ot aside. 

1 ■ ,w ‘ ,,a ' t,on of ordering ,a refund of the 
purc.-Mso -monoy is ono lobe considered 
• n this c.a-3 as a matter of equity and good 
c in science. The appeal is allowed. The 

:h , 9 , ,OWer a,, « ,elll, ° G ^rt is 
ro\<.r,e an 1 thoo.so re nandel for fresh 
-:on with refereuca to above remarks. 
To 3.o will be a refund of court-fees and 
CO' -3 will abide the sosult. 

‘‘ N ‘ l< K - Cate remansti d. 

lo) liyoij 300aL Oij=.;o I. m <[>. o.J. ~ ' 
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Mittra, A. J. C. 

Vi th u — Plaintiff — Appellant, 
v. 

Devidas and another — Defendants — 
Respondents. 

Second Appeal No. 157-B of 1917, De- 
cided on 3rd August 1918, against the 
decree of Dist. Judge, West Berar, in 
C. A. No. 180 of 1*916, D /- 21st Febru- 
ary 1917. 

(a) Hindu Law— Minority and guardianship 
— Step mother is not natural guardian. 

A step mother is not natural guardian of her 
minor step son under the Hindu law. 

An alienation of a minor stepson's property 
by a 6tcp-mother therefore stands on tbe same 
footing as an alienation by any do facto guar- 
dian. [P 21 C 1 J 

(b) Hindu Low — Minority and guardian* 
ship — Suit by minor to recover property sold 
by his stepmother is governed by Limitation 
Act (1908), Art. 144 and not by Art. 44. 

Articlo 44 does not apply to an alienation by 
au unauthorized guardian and consequently to 
an alienation by a stepmother of property be- 
longing to her minor stepson: 26 J. C. 179, Foil. 

H*21 C 21 

A suit by a Hindu minor after attaining ma- 
jority to recover possession of proporty sold by 
his stepmother during his minority is governed 
bv Art. 144 and by Art. It. (P 22 C 1) 

(c) Limitation Act (1908), Art. 44-Art. 44 
applies to all transfers. 

Articlo 44 does not merely apply to sales but 
applies to all transfers of property. (I* 21 C 21 

H. S. Dour— tor Appellant. 

M . V. Joshi — for Respondents. 

Judgment. — Tho plaintiff suo9 for 
possession of fields sold in 1907 during 
his minority by his stepmother Mt. 
Rukhma for Rs. 2,000. It has boon 
ound that there was nologal necessity for 
the sale except to the extent of Rupees. 
237- 9-0. The lower appellate Court has 
held that the suit was instituted more 
than three years after the plaintiff at- 
tained majority. The suit has besn dis- 
missed as barred by Art. 44, Lira. Act. 
The view taken by the lower appollate 
Court is that Mt. Rukhma was the de 
facto guardian and manager of tho plain- 
tiff’s estate, though there were separated 
kinsmen in the malo line. It has fol- 
lowed an unreported ruling of this Court 
iu Somwarpuri Guru Chandanpuri v. 
Gopalsingh (l). in which my learned pre- 
decessor, Sir Henry Stanyon, dissented 
from, llusen v. Rajaram (2). In the re- 
ported ruling the 9tep-mother conveyed 

(1) A.T R. 1919 Nog. 18=49 I. C. 246. 

(2) A. I. R. 1914 Nag. 75=26 I. C. 813. 


the property when the minor's mother 
was alive, but no such distinction was 
made in the judgment. It was laid down 
that. 

“An alienation of tbe proporty of a minor by 
a person who is that minor's guardian do facto is 
not merely voidable but absolutely void, and 
tbe minor need not sue to have it set aside beforo 
ho can obtain possession of the property.” 

The decision was based upon the fol- 
lowing dictum of their Lordships of the 
Privy Council in Mata Din v. Ahmad 
Ali (3): 

“It is difficult to see how tho situation of an 
unauthorized guardian is bettered by describing 
bim as a do facto guardian. Ho may by bis 
do facto guardianship assumo important re'spou- 
sibiltios in relation to the minor's proporty, but 
he cannot thereby clotho himself with legal 
power to sell It." 

The case before tho Privy Council, as 
pointed out by Sir Henry Stanyon, A. J. 
C., was ono governed by the Mahomodau 
law of guardianship. Stanyon, A. J. C„ 
also says 

“that strictly speaking there is no such thing 
as a dc jur* giurdiau uudor tbe Hindu law. By 
custom tb» father and mother aro rocognizod ns 
guardians.” 

The loirnei Judge then points out that 
an alionation by a do facto guardian, if 
for logal necessity or for the bonofit of 
the minor would he binding. I admit 
thore is considerable force in tho argu- 
mont set forth in tho unreportod ruling, 
hut I find that tho High Courts have even 
in cases of Hindu law followed tho 
dictum of Lord Robson iu Mata Din v. 
Ahmad Ali (3). These cases appeared 
after tho docision of Somwarpuri Gum 
Chandanpuri v. Gopalsingh (1). Tho 
question which I have now to consider 
i9 the position of a stepmother in re- 
lation to her minor stepson. Accord- 
ing to Mayne, the father and next to 
him tho mother is the natural guardian 
of a Hinlu minor: iu default of parents 
his noarost male kin should be appointoi. 

In Tliayammal v. Kuppanna Koundan 
(4), Sadasiva Aiyar, J., says: 

”1 hold that under Hindu law, nobody else 
than tho father and mother of a minor (with 
probable exceptions in favour of tho eldor brother 
aud tbe direct male and female ancestors of the 
minor) is entitled as a matter of natural right 
to be and to act as guardian of a minor's person 
and properties. Recourse must be bad to tbo 
Court (representing tho rights of the King which 
are paramount to even tbe rights of the parents; 
whero there is no natural guardian alive.” 

(3) (1912) 34 All. 213=15 O. O. 49=13 I- C- 

976=39 I. A. 49 (P. C.). „ 

(4) A. I. R. 1915 Mad. 659=26 I. C. 179=33 
Mad. 1125- 
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The case before him was however not 
that of a stepmother. In liamtaee v. 
Umurchand Deochund (5) a 'Stepmother 
was held to be the natural guardian on 
the authority of the following verso from 
Manu: 

"If among all the wives of the same hiubauJ. 
one briuR forth a male child, Manu ha* declared 
them all, by xncau* of that sen, to be mother- >f 
male 

This view, though in accordance .\ith 
the opinion of the Shashi. is dissent ol 
from in Maharanee Hum ; Kooh. 
U'(ircc \ \ Maharanee Sc. h /v. . rarer 
(y» - 1 • • interpi • • 

of the text of Manu. Loch and Mac| :»or- 
* en . JJ., point out that the step-mother 
•loot not -land a# a mother f..r ill pur. 

Although the lrgumont that 
unlor no cirou instances cau -ho inherit 
from .i itepst n i, inapj . d ; • • | j 
hay and Ho. ir. tho « h^rv «tion of the 
learned Judges that tho le\t of Maim 
doos not inako tho stepmother a mother 
so ll,:tt * !l ® “>uv ini. 

»» :l1 1 in. 

heuts as wifo and widow „f the i.ther 
Iron, tho Stepson that is us a gotn;a 
xapinda, and she conies in Homh.w alt. .• 
th® paternal gi thcr 0 
I 1 "" 1 " Uw.IJ.Ib. 3. pirn. aw), lielianca 
h I da co on behalf of t!io respon lent i on 
J yv. Oofl.il ( 7 ). That ci*o i< no 
authority for holding that tbj stop, 
mot 1 1 or is a natural guardian. It merely 
ay, down that an alienation by her may 
■mid tho stepson's estate, if it is justi. 
no I by necessity, or is for his honolit. In 
A r '*to Ktuor Ne/.tjh »/ v. K.utermove 
Vossecy a Wft s laid down that tho 
claims of relatives to tho guardianship of 
a minor stand upon a dillcront footing 
Iron, those of parents, and it is points 1 
- tnaullroiativos mentioned in T 
ui. ton s I rinc.plo. and Precedents of 

rig t' In? I' ' '■ 7 ‘, ,,aV0 Uot an a,,9 ' J luto 

right to tako upon thomselvcs tho guar. 

dunshipofa minor without anv 
Sr ° r aUt,,0rit -*' ir ™ ruling 

Upon a consideration of tho authori. 

| os have como to tho conclusion that 
ino stepmother is not a natural guar- 
‘ an , ! m,er tho if indu law. The aliena- 
E™ * ,ya sl ;>lh»ot!,or therefore stands 
o»- Um ' 1 " ,J f ootin- as that of any other 

no s - R- 1 C S. 

n 17 W - R 8 * 1 . 

U) Huasj s x. l. r. -.0 


l more 

ly t( 

> 

i‘ ii »jr ! ' 

. . and 

•1 n->’ i ( 

»M the 

i . hi 1 

\ t lu- 

f<* no 

ll b< 

1 hr cm 

SO of 

v. r/i 

nt be- 

relied 

lli nil. 

a) pc-! 

la tit's 

than 

it is 

r. acco 

rdinq 

alien 

•t ir.ii 
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do faefo guardian. She is an "unautho- 
ri/el guardian." to .,uotc tho words of, 
their Lord dojis of I ho Privy Council, 
■nd not a guardian within tho moaning 
of Art. 14 , and t >111 Illict 1! ; r: by such 
n guardian tho Article d.—» 10!. apply:' 
Thayamw.il v. Kit ••patina l\ mu dan (l). 

1 n.ay | oinl out tint Art. U of i ho |»r< son! 
Limitation Act applin; nc.j 

sil-s Ini! t > r.ll r. t.i-l- r* id ( *t 
tho restricted canHmetio 
meaning of the word "g 
Madrid ll: *h Court appea 
found. I* or the appcll 

/:.» «P/m / fi.irfa/.f To./. 

ri>> Vin »//m/ (il) is relied 11, 

This ca*o fully supports 
contention l ut goes furt 
necessuy for rno t.i hoi 1 . 
to tl»o Ike.lny view, cvei 
by a mother would not ho governed by 
Air . 1 1 or Art. »i. Lim. Act. Tho at 
Ionium of I ho learnod Judges n tft how. 
ever n >» drawn *0 coit iin observations 
ni.bj hv tho Privy Council in tho case of 

V ' ' ' P«»4*'ra Sunadhi v. 

r a l\i ndaraw (10). At p. 272 Sir 
■ucinr.i Couch says in respect of an 
niilo l.y tho mother of a 

minor: 

1, Yi!v\ m * i,riiv ••• “^o) sud 

SS’SSSJSLhP *^ A l * **“ - 

(u> h :2, a r J :r- nMi ‘^ 

•lif, or 11,0 re- |H>ndont8 was do. 
w f b * fore l J'° Privy Council caso of 
Main Dm v. Ahmad Alt (3). Tho actual 
decision in tho case however supports 

d cta in V f ! k0U by t tl,OURl1 thtM0 ;uo 
r^rUtU r lh0 r ^P°ndonts. As 
Ins nit a,,, ‘ l, ? U, ° n 0i Art - 91 thoro 

Ordin I nm,,C, ! arRUrnCnt ,efore '»«• 

exr T'i i' a!,,,h ° 9 to an i'istruinont 
? . b V 4 party or his predecessor- in 

,is Court CU |° 16 ha# ,,00n 1,61,1 bv 
l' ^ Auiram V - ,talan Si 'W 
ir.nl # A ™' nor me,nb o r of a joint 
II udu famdy is not hound to set aside a 

and \r* C «n d | by U '° raanft « in « '“Oniber 
• n Ar v . J 1 doss not apply to a suit for 
recovery of possesion of his share by 
no minor on attaining majority. Such a 
J.ilo may in certain cases be binding on 
Imnjus^as^alo bya^ojacto guardian 

( 9 ) [19101 39 I. C. 444 . ’ 

(10) (IU00) 2S Mad '»7i— m r . 
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But in neither case is the minor bound 
to sue to set aside such a salo. There 
was no necessity for the sale. Out of 
the total consideration of Rs. 2,000 only 
]\s. 2.37-9-0 was found to have been re- 
quired for necessary purposes. The suit 
lis governed by Art. 144 and is within time. 

Tho decrees oi the Courts below are sot 
aside and in lieu thoreof it is decreed 
that tho defendants do put the plaintiff 
in possession of tho property mentioned 
in tho plaint upon the plaintiff paying 
Rs. 237-9-0 to the defendants. Tho 
plaintiff will got his costs in all the 
threo Courts. 

P.N./R.K. Decrees set aside. 
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have to pay towards tho War Loan. Sometimo 
after he offered to some of them within the hear- 
ing of others to cut down the subscriptions to 
was paid R*. 2 a piece, and to omit 
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Kotwal, A. j. C. 

J (Digital Accused — Applicant, 
v. 

Emperor— Opposite Party. 

Criminal Rovn. No. 24 of 1918, Deci- 
ded on 17th April 19 J 8. 

. (•) Criminal, P. C.(1898). S. 350-S. 350 
introduce* exception to general rule that 
decision of guilt or innocence mutt be by 
judge who hears all evidence— That excep- 
tion should not receive wider interpretation 
than its words justify. 

Tho general rulo is that tho decision as to tho 
inncccnco or guilt of an accused por-ou must bo 

K tho Judge who has heard all the evideoc-. 1 
L. It. 187 and 30 /. C. HJ7, Foil. 

Section 350, introduces au exception to this 
general rulo and tho exception should not 
receive a more extended int-rpretalion than h« 
actual words clearly justify. 35 Cal. 467; 14 /. 
C. 314; 1 /. C. 54 vnd 44 /. C. G?2, Ditippr. 

„ . „ . . IP 25 C 21 

tb) Criminal P. C. (1898). Ss. 223. 224. 
230. 233. 234 and 34G-Ca.c transferred 
from one Magistrate to another-Exprcssion 
of intention by counsel in High Couit not to 
claim de novo trial does not estop accused 
from claiming same— Accused in his capacity 
as Revenue Officer cheating three persons by 
dishonestly inducing them to deliver sums of 
money collected by them from several others 
— Inducements also offered to persons who 
contributed who were about 15 in number — 
t here were as many separate offences as 
there were persons to whom inducements 
were offered— Offences could not be con. 
bined in one trial. 

'1 he applicant was challancd and convicted on 
three charges under S. 420. I. P. C.. which 
were tried together under S. 234, Criminal P. (J., 
on tho allegation that in his capacitv as a 
Revenue Inspector be chested three persons by dis- 
honestly inducing them to deliver to him ?um = 
of raonoy collected bv them from several others, 
thoy themselves contributing to the sums their 
own quota of subscriptions. The applicant 
under orders f.oin the Tahsildar caused a list of 
tho tenants of a certain village to be prepared, 
showing tho amount each of tho tenants would 


half if he 

altogether the names of persons who were topay 
Ks. 7-12-0 if they paid him R© 1 each. The 
village- < were then told to bring the money and 
they met in two groups. Seven out of one group 
paid Rs 2 each to K who thus collected Rs. 16 
including Rs. 2 of his own and paid the amount 
to the applicant, who made tho necessary correc- 

*2“ ‘ VS® l! 8 , 1 ;4,re »' , . v Prorated. Similarly C 
collected Ks. 9 from 6 persons including himself 
out of the other group aud paid it to tho ap- 
plicant who, mad© corrections in tho list ns pro- 
C29 ° ori K»»ally tried by tho 
District Magistrate but on an application for 
transfer to tbe Judicial Commissioner it was 
sent to the file of n First Class Magistrate in the 
same District. In ihe course of his arguments 
in the proceedings under the transfer application 
i tie applicant s counsel expressed his intention 
not to apply for a re-liciring of the case. Tho 
Magutrate to whose filo tho ca«o was transferred 
neid that this constituted a waiver on the part 
of the accused and consequently refused to grant 
tho prayer of tho applicant for a trial do novo, 
on appeal the Sessions Judge sot aside tho con- 
viction aud sentenced ou one charge only and up- 
held those on tho other two. Tho applicant 
urged amongst others tho following grounds: (J) 
that there was on illegal contravention of S. 350, 
Criminal P. C , In refusing to grant a trial do 
novt. 12 ) that there was a non-compliance with 
Ss. 223 and 221, Crimiml P. C., causing in fact 
a failure of justice and illegal raisuso of S. 836 
inasmuch as the charges did net give necessary 
notice of the mutter charged, (3) tint tho charge's 
framed were in contravention of the provisions 
of Ss. 233 and 234 Criminal P. C., a* there wero 
15 )*■ sens cheated and 15 reparato offeucos com- 
mitted and the oiTeucet were wrongly combined 
in one trial: 

Held: (1) that the statement of tho applicant’s 
coun-cl not to apply for a fresh trial did not 
operate as an estoppel aud the trial Court- was 
wrong in refusing tho applicant’s demaud for a 
trial de novo; [p 25 0 2 ) 

( 2 ) that tho omission to specify in tho charge 
the mauncr in which tho applicant chested, 
whether by illegal act or omission, could uot bo 
regarded as material as it had not misled tbo 
accuerd. IP 20 01 ) 

(3; th it all or most of tbo por.-ons who parted 
with money having b*en present when tbo terms 
were proposed by the accused, tbe representa- 
tions made and inducements offered were msdo 

and offered to each of the villagers collected 
there and when the appliciut took the money 
paid by each villager bo committed a distinct 
offence, and the trial of tbo caso was, tberoforo 
bad for misjoinder of charges as undor S 234, 
the applicant could not be tried for more than 
three charges. [P 27 0 1) 

(c) Criminal Trial— Prosecution witness de- 
posing to circumstances against accused— 
Magistrate should let accused know by ques- 
tions put to him which of them tell against 
him. 

If ciicuimtanccs are deposed to against tbo 
accused by a prosecution witness, it is necessary 
that the Magistrate should let the accused know 
by questions put to him in examination which 
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of them tell against him in his mind; it is more 
particularly ueccssarv where tho witness has 
deposed to other circumstances favourable to 
the accusod which nullify the value of the 
circumstances against hint. IP 27 C 25 

Henry Stanyon — for Applicant. 

O. P. Dick — for the Crown. 

Judgment. — (1) The applicant .1 init- 
ial was the Revenue Inspector of the 
Uihori Circle in the Bemetira Tahsil, 
Drui; District, till tho 9th May 101/. 
when ho was suspon lel l.y tho Deputy 
Commissioner, Drug, on Police rewrts 
that ho was taking money from vill igors 
ou the pretoneo tint he could save them 
from being compclle 1 to -*uh.scrib;i to the 
war loin. After :in inv ^tigition l»v t'tc 
police tho up pliont w is chill- ! an I 
tried an 1 convicted ..n threi e l rt r ; , s 
undor S. 120. I P. C. Too tli.co 
cVtr^os’ were trio-1 t >geth<tr m Hr **. 231, 
Crin.intl P. C. Tlu npplicu.t ht< Won 
•ontenco I I » rig >roua fmpt > nont fo 
om year and t Sin 
° 10 '' count, the v it n n ■ of npris i 
niont to run «v>nsocuiiv.:!y. On -pre! 
the I^miIms -I i ■!•.:<? Raipur, li i - ■ , • 
th i emvieti-m and «^n*. Mice <>n ono 
ohnrga Dlls la t tor 
tho taking «*f no >ney from th il 

Pur.in. Th i other * . . > rot « * > I 
to tho niaiiey liken from she villager# 

Oi 111 III/ 1 llhoti liii f no \ m • 
wit ii tho ! liter t.v..onlv, 

(2) I ><•.. • - • ■■■.,. i as 

o l hy the 

\ Imittolly the accuse I was lircc? o : l»v the 
A,,,h 'I 1,u to propiro lists cf tc;i*r.t in 1 
»Pior persons in hiscirclo who wero likstv 
t > subscribe to tho lo lot #03 a seise I'* 
wrutoii aUtoinont dale I 20th \ugust 
‘l' 1 ’,, 0 ;.1« April I'll? th. toninU 
1,1 I Snot il i 1 1 wore clloete I at mai/.i 
l on Iri sin 1 on the same day Chibihl. 
pat war i (|*. W. 12), prepare I a rough list 
il . h village showing tho names 
O' t '»0 tenants and tho rents paid 
hy them, and tho applicant filled in the 
amounts against each ton. nfs names. 
Itoiii tliisChahil ,1 prcpirel -a list, Ex.C. 
Tho villagers woro then fold what sum 
oich would have to piy. Thai pleaded 
tint they woro to . |»oor to pav anything, 
hut they woro to! I hy tho applicant that 
they would have to pav ” (P. W. 6) or 
wore told to “ho ofT (P. W. 7). They 
then wont home. Seven or eight days 
at tor wards being told hy »he kotwar that 
they woro wanted again, thov went to 
-uun lorbo 1, a plaee about a kos from 


Bhotidih. Ti,oy si.v the applicant in 
tho rest house .sitting on a churpoy. Ho 
told th.j.n to w-iit and aflcr a whilo got 
up and wen! outsi lo the vi||i;»o. Thu 
villager* loll »we.l '• i in an I the applicant 
then huckouel to t-iom and sail that 
two or t'.ireo men on > sh-.nl I go lo him. 
Thoreui-on Kiri i (1*. W. •*), Chiraidts 

(I*, w. 7), Sakha (I*. W. 9). .1. final h 
(C. W. G) and lliinchim f‘! V.\ 7) wont 

to hint, lie vhon oil’evl lo loo!; ai'r-r 
i h 9 V 'ill »g •. - i- • - ■ s - " i | , • h 

kl)llli % i — Il til— « wonl l I . , v him p-.'ili!. 

thing. Ho o.fcrcl cut < 1 - n ih-.ir 
su : Mc:i|*l .ou- io In!; if ho w.t«» |..i 1 Us. 2 
a i-i'-co. -..nd to ' .-it ..il the l!'. 7.l2-'l 
r • ••• * i p .i : * • . piil H • 1 
etch. 

Th io'hoi villi; is had hy this time 
coin i closer oil «*•, down within boning 
•l'* ! l!,CJ 1* *oy wore then told lr> bring 
th.* money. The villigm* then i “turned 
»•' heir village who. * they met iu two 
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1 • * •-• •• »*k«Jd .iu.sj ni< on » thov had 
broig'r, wr.>t ' -i n 'Mii.i mi ‘.aid ho 


w*s cutting out the Us. 7 12 0 people 
an i u lacing i li-.- other- hy 'uif. The two 
’ • homo. i i i . i . i -i. (P \V. l ! . 

Mm pit war i i , wh sa ah • x Cli ihilai 
. * ' ting when - pro arod 

t-io list Kx.(C). hid !i*on cooking hi.s food 
while this interview was taking place. 
Bsloro retiring for tho night ho looked 
at !iis bisti an 1 g.tid that in the list 
Ex. (C) th -re were correction? in rc! ink 
which did not exist when that list had 
hcc.n nn io over to him by Chahilal. 
Next, morning ho askel tho applicant 
whv the corrections worn made, and he 

replicl that he hal filled in the amounts 
without inquiry into the haisiyat of the 
villagers, hut as some had hegged and 
prayed he lia l changed their items. J lo 
ma lo a fresh copy of Ex. (C) as correc- 
hv applicant by hisdiroction (Ex. D). 

(3) Tho ciso as detailed above rests 
principally upon the evidenco of I*. W. G 
and P. W. 7 and of P. W. Hand P. W.12, 
thetwopatwaris whoso evidenco is mainly 
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in connexion with the lists Exs. (C) and 
(D;. One piece of material evidence in 
the case is that of P. W. 10 , Bhagirathia 
banker of Raipur, who deposes to the 
accused having paid Rs. 1.G00 on account 
of an outstanding loan on 4th May 1917. 
The other evidence supports some part 
or other of the above stcry and is of 
minor importance. 

(4) I pon this evidence the applicant 
was charged as follows: 

, " I ir#t head: That you. on or about 7th April 
lJij, at Muudcrbcd, cheated Karia Cbamar 
bv dishonestly inducing him to doliver Rs. 1G 
to you. and thereby committed an offence 
punishable under S. 420. 1. 1*. C., and within my 
cognizance." 

The second and third heads of the 
charge wore in the same terms, but re- 
ferred to the Rs. 9 paid by Chirai Chamar 
and Rs. 10 paid by Hira at Bhainsa. 
Thoro were also three alternative charges 
under S. 1G1, I. P. C., in respect of the 
three sums named above. The applicant 
deniod taking any of the above sums, 
and doniod going to Mundorbod at any- 
time between 1st and 10th April 1917. 
Ho produced no ovidenco in defence. The 
trying Magistrate came to the conclusion 
that the ovidonco justiGed conviction 
under S. 420, I. P. C. Flo says in para. 7 
of bis judgment: 

“Tbcro is no doubt that the accused obtained 
money from tbo abovo person* by practising a 
deception on them. Ho well knew that ho had 
no authority to fix an amount on them or to re- 
duce any amount so fixed. Ther# is also no 
doubt that the poor credulous villagers made 
tho payments firmly believing that the accused 
had power to reduce tho amounts which ho had 
imposed in the oxerciso of his authority. Sinco 
there was deception it is immaterial in which 
wav it was practised. It may ariso even from a 
dishonest concealmcut of facts (Explanation to 
S. *115, I. I*. C.)as in tho present case. The ac- 
cused iu receiving tho moneys from Hira. Karia 
and Chiraidas undoubtedly acted fraudulently 
and 1 accordingly fiud him guiltv of three of- 
fences uuder S. 420. I. P. C." 

It is not quite dear what persous tho 
Magistrate refers to when he spcak9 of 
tho "above persons,” whether all the 15 
who contributed to the total amount re- 
ceived by the applicant or to Hira, Ivaria 
and Chiraidas alone who are named as 
the persons cheated in the charge. Tho 
Sessions Judgo has held that the appli- 
cant must be taken to have cheated only 
Karia and Chiraidas. 

"The essence of his action, he says, was deal- 
ing with collections of peoplo through repre- 
sentatives and realizing lumpsumsof monev from 
tho representatives.” 

It might be mentioned at this stage 
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that the proceedings in this case origin- 
ally commenced in the Court of the 
District Magistrate. After tho latter had 
taken down the depositions of nine wit- 
nesses the applicant obtained an order 
from this Court for a transfer of tho case, 
which was then tried by Mr. Smellie.the 
Magistrate who has given judgment in 
the case. Before Mr. Smellie commenced 
ms proceedings the accused applied for a 
do novo trial. This was refused on the 
ground that the right to claim it had been 
given up by the accused’s counsel before 
tho High Court when he obtained the 
order oi transfer from the District Magis* 
trate s Court. The argument in appeal 
before the Sossions Judgo procoedod on 
grounds substantially the same as those 
urged in rovision in this Court. Tho 
grounds are: ( 1 ) that the trial was pre- 
cedod by such executive action and judi- 
cial procedure as operated to prejudice 
the applicant materially and this Court 
ought not to allow a conviction so ob- 
tained to stand; (2) the trial was illegal 
in somo respects and materially irregular 
in others; (3) noither the facts charged, 
nor tho variation of them irrogularly in- 
troduced by the Sessions Judgo, uor tho 
prosecution ovidonco, if believed, satisfy 
thedcGnition nor furnish aud establish 
tho ingredients of an offence undor S.420, 

I. P- C. (4) Undor tho 1st ground it is 
urgod: (a) that the actions of tho polico 
and the District Magistrate in suspend- 
ing tho applicant in order to obtain evi- 
donee with reference to the charge against 
him, and in making the inquiry bohind 
his back was unfair and prejudicial to 
his subsequent judicial trial, and the 
lower Courts have ignored tho presump- 
tion against tho credibility of witnesses 
w hich arose from the abovo executive ac- 
tions; (b) further that tho applicant’s 
suspension by the District Magistrate and 
the latter’s conduct in the course of the 
proceedings, which took place iu bis 
Court before the transfer, showed that 
ho had already condemned the applicant, 
and this must have unconsciously pre- 
judiced the trying Magistrate. 

As regards point (a) I notice that the 
learned Sessions Judge has considered 
the matter urged therein in para. 47 of 
his judgment. As regards (b) the state- 
ment, that the trying Magistrate must 
have been prejudiced, can at tho best be 
only a conjecture. All the circumstances 
which are relied upon in support of this 
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point had happened before the order for 
transfer from this Court was obtained 
and might havo been urged then to get 
the caso transferred out of the district. 
hut ,fc ls admitted that only a transfer to 
auothor Magistrate in the district (who 
must necessarily be one subordinate to 
the District Magistrate) was applied for. 
it is not suggested that tbo trying Magis- 
trate was particularly prone to such un- 
conscious prejudice. 

Under the second ground it is urged 

tbattuerowas^ (aji!, 
o b. »60, Criminal i\ C.; (h) noncom- 
Phance w.tn Ss. 222 and 223 C. i. in, I 
i; O causmg fact a failure o« justice. 
; o of s. 2 it; (, ; t 

t raven lion of S. 2 13 re id will, 2d I 

C.mnnal I*. C; f.|) lo , ! 

.b e., cause, BOrious prejudice to the 

Wn-c';r , s il fai,ttn, of justice. 

. : r J i eSe,i,0M 1 to tile argument 
V"' rofero pc« to s. .ioO W is I ... . .. 

t ia | ' 11 *' 1 «v»U.pp table |o 

which wm one Iran*. 
oh,.'J‘ h CoUrt , of ono MaaUtwto 

l";l«nic"t llio Sessions Jud.o snas: 
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3&££~£3S 
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proper time before Mr. Sinellio and Ihe 

refusal on the gr-uml that tbo accused 
had waive 1 I, is right was illegal. In my 
opinion the view taken of the nppli-, 
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©ability of S. 350. , riu.inal 1 

rulings of this Court referred to above is 
t he correct ono. The gewrilrulo is that 
too decision as to tbo innoccuw or guilt, 
oi a„ accused person must luhythei 
• l,i ,* heard all the evidenco: 

' v -Em*" t (3) ,,d Em/vm, 
v. Jiami r isa./ (4). S. r,0. Ciimi.ial |\C., 
inl rodinv* an exception to this g. uoi.il 
rule, and I do not think t h.t |.|,o o-.i.-ep. 
Hon should receive a mum extended 
interpretation than its actual word, 

I an. not incline I i 0 
'V t "°/ l *<*rt* recent view taken in 
( !"'■ r ' v. Em /trot (“»), 

y. ior{t:), l ‘o/.i III a H<h, 

1 v * / "‘ren^ (7) aud !:<m l),ns 
r -r (K). 

If Ihceforo S. 350 ins no Hp,.lieation 
V‘ Hu- case, it t* unnecessary for n.o to 
' i3| i" ‘‘‘O involved in the 

a tornaiivo argument, hut assuming 
t 1,0 applies and there are no 

for refusing tha ftp . 

1 ' 1 ' ,e, '* an • i trial -Jo novo, it 

* t ?. rn 1 ° ^ ^ low* Courts were 

r *“ ivjr ,u ,L ‘ r - u ‘ i '' ° n th ° « r ° ur “ i 
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case the accused had done so. The only 
record of the statement of the applicant's 
counsel in this Court is in the last sen- 
tence of this Court's order for transfer, 
which runs thus: 

“Tho Applicant's counsel tells ras tbaib© does 
not intend to apply for a rehearios of the ease." 

these words do not. in my opinion, 
amount to an express waiver. In Ram 
Dass v. Emperor (3) the transfer was 
made on the express undertaking that the 
accused would not ask for the rehearing 
of the entire evidence and no demand for 
a trial de novo had been made; yet it 
was held that if the accuse! had repudia- 
ted the undertaking and offered some ex- 
planation of his conduct in doing so, it 
would have been the Magistrate's duty 
to consider the application and give such 
eiloct to it as ho thought just and lawful. 
Here the application has not been con- 
sider© 1 on the merits at all. 

The second point raised under this 
ground is that the charges dil not 
givo the accused the necessary notice of 
th matter charged that he was on titled 
to under the provisions of Ss. 222 and 

223, Criminal P. C. ItUsiid that the 

charge did not contain any particulars of 
the manner in which the applicant 
cheated, whether by act or illegal omis- 
sion, and if so wh.it; that the Magis- 
trate's record apart from his judgmont 
docs not anywhere specify any act or 
words by which tho accused deceived the 
men who parted with money or the men 
who carried it to the accused, or of tho 
illegal omission or dishonest concealment 
by which tho deception wis brought 
about. Reliance is placed on Illus. lb) 
and (c) to S. 220 in this con- 
nexion. It would, no doubt, havo been 
bettor to havo sot out in the chirge tho 
manuor in which the cheating was 
effected, but tho omission cannot he re- 
garded as material as it is not alleged, 
and does not appear to ine, that tho 
acousod was in fact misled by such error: 
IS. 225, Criminal P. C. The chalan and 
the evidence in the caso must havo 
sufficiently indicated to the accuse 1 tho 
manner in which he was said to have 
cheated the villagers. There is evidence 
on the record which, if true, goes to 
show that the applicant by bis words and 
conduct induced a belie? that tho villagers 
would have to pay the amounts e-jfcered 
against their names, unless they were 
reduced or cut off altogether by him. 
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I agree with the Sessions Judge's view 
on this point expressed in para. 11 of 
his judgment. 

It is further urged’ that the charges 
of cheating and bribery were based on 
inconsistent facts, and the trial of those 
charges together, apart from its not be- 
ing justifie 1 under S. 236, Criminal P. C., 
has been the cause of prejudice to the 
applicant It is said that at tho stage 
of argument the Magistrate himself 
stated to the pleader for the applicant 
that no case of cheating had beon made 
out and bo confined his argument to the 
charges of bribery. I cannot decide the 
question of prejudice to tho accused 
under this head of objection without 
further inquiry, and as I find that the 
trial is bad on other grounds I think it 
unnecessary to go any further into this 
objection. On the record as it is the 
ohargo of bribery was rightly dropped by 
the Magistrate. 

Tho third point argued on this 
ground is that tho charges framed are 
in contravontion of the provisions of 
Ss. 213 and 234, Criminal P. C. It 
is argued that assuming there was 
cheating, tho number of individuals 
choatod was 15, i. o., 13 from Mauza 
Bhotidhi and 2 from Mauza Puran, that 
15 offencos were thus committed, that tho 
Magistrate wrongly combined 15 chargos 
in respect of thorn in ono trial, and that 
tho proceedings aro irremediably bad in 
law on account of this error, and tho 
convictions cinuot stand: Subrahmania 
Ay yar v. Emperor (lO). It i9 admitted 
by the learned counsel for tho applicant 
as well as tho Crown that according to 
tho evidenoe on the record all or most of 
tho persons from Bhotidih who par tod 
with money woro present at tho first 
interview with tho applicant outside tho 
village and heard tho terms lie proposed. 
There are witnesses whom tho lower 
Courts have roliad on : soo para. 2. p. 6 
of the M igistrate's judgment and para. 30 
of the Sessions Judge's judgment, who 
givo evidence to the effect that Ivaria 
shouted out to tho villagers, who were 
sitting apart, whether they had heard tho 
terras and that they agreed. If this is so 
then it appears to me that tho represents 
tion made and tho inducement, offered 
by tho applicant wore made and offered 
to each of the villagers collected there, 
and when the applican t t ook t h e mo ney 
(10) [1902] 25 Mad. 01=23 I. A. 257 (P.O.). 
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jpnid by each villager he committed a dis- 
tinct offence. 

Reliance is placed by the Sessions 
•fudge on Johan Sutarna v. Emperor (l I) 
and Girwardhari La! v. Em juror (12), 
lor holding that there was only oncofTcnco 
in respect of each lump sura paid by llir-.-. 
Ivarsa and Chiraidns. I am nor praiar<*d 
to accept the view taken in Johan s ft . 
barna v - Emperor ( 11 ). rhe 
complained of in that c.vc was. in i„v 
opinion, nonethelot 

040,1 indiv idu.il separately, Ifcausc it wn 
made simultaneous! x . Tlral. % >. t . v *rM*!i 
on p. 10i>3 (of 1.3 C. II*. .v.j i„ (,. ti , 

L Emperor (12) teems to 

to go .v.unst the view of the Session* 

ludip rather then to support it. |;i sl , 
rho o'i -o here that ti:e applicant treat .1 
the t ranimetionei a tingle one and » ; 
unwilling to reduce or cut off the *uh. 
toription of any ono unless nli of t V.n 
con.lmnd and made a cm, him I p-u ,• 

\ [ J l! ' i ■ re *oneilo the view’s 
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<vith the ono ^ken lu Johan .SVW M .. v 
/'*»«/, i or ( ! I), uni. •< vq imcum*. 
ludgcM • hodcc: I i s tlicformei c 
hi.,o| the in theiatiei’i 

/•omowbat diliV-reu* in,-, ,i.. 

.'therein. 
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of this cross- examinati. .:i was to prove 
t nat t lie money v. •: -• borrowed on tl.o per- 
sonal security of tin- ,-u.cd in r a rein- 
turn who was iinkm. n the U nder, 
and ‘no borrower I,: I <rnt lira .„.,.,oy for 
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applicxnt by leading him to conclude as 
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Bheeiretlii so far as his defence was con- 
ccr,ra 1. 

Tlra third and tho last of the main 
grounds of appeal urges that neither tho 
»c.s charged, nor tho variation of them 
introduced by the Sessions Judge, viz. 
t.iat the cheating was practised on Karia 
and Chi raid 99 as the representatives of 
collections of villagers, nor the prosecu- 
tion evidenco. if believed, esteblishe I a 
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caso under S. 420, I. P. C. As regards 
this contention I think it advisable at 
this stage to do no more than refer to 
" hat I have already said in the latter 
part of para. 4, p. 26, surpara. 

Holding as I do that the trial is 
bad for the reasons stated above, I do not 
think it is open to me to go into the merits 
as I have been asked to do. I do not 
see how I can decide on evidence on which 
it is not opon to the lower Courts to de- 
cide on account of the contravention of 
the provisions of the Criminal Procedure 
Code referred to above. I set aside the 
applicant s conviction and sontonco and 
order that lie be ro tried in accordance 
with law. 

The applicant has been released on bail 
by an ordor of this Court passed on 22nd 
February 1918. He will surrender before 
the District Magistrate, Drug, on or before 
22nd April 1918. It will bo opon to tho 
District Magistrate to make such further 
order as to bail as ho deems proper. 

P.N./R.K. Retrial ordered. 

A. I. R. 1918 Nagpur 28 

Mittra, A. J. C. 

Paramsukh and a nother — Defendants 
— Appellants. 

. v. 

Yadoji and another— Plaintiffs— Res- 
pondents. 

Socond Appeal No. 554 of 1915, De- 
cided on 24th October 1916, against 
docree of Divl. Judge., Nagpur. Divn. 
in C. A. No. 175 of 1914, D/- 26th Juno 
1915. 

(a) Mortgage — Usufructuary — Right of 
mortgagee — Right to possession determined 
by termsof contract— Mortgagee can be eject- 
ed by mortgagor. 

A mortgagee whoso right to possession is un- 
conditionally and automatically determined by 
tho terms of tho contract caunot claim to remain 
in possession thereafter iu spite of demand by the 
mortgagor. In such a caso the mortgagor can 
maintain a suit for ejectment against the mort- 
gagee. U’JOCal 

(b) Mortgage — Usufructuary — Rights of 
mortgagee— Suit for ejectment by mortgagor 
on determination of right to possession — Sub- 
sequent suit for mesne profits is not barred 
— Mesne profits. 

In 1885 plantifTs’ father mortgaged certain land 
to tho defendant. For the satisfaction of the 
balance due on tho mortgage, ho executed, in 1891. 
a lease for 14 years. In 1893 for a fresh advance 
ho granted a further term of three years to come 
into force aftor the expiration of the previous 
lease. Tho leaso expired in 1907-08, but the de- 
fendant refused to give up possession, and the 
plaintiff brought a suit to eject the defendant in 
1903. In that suit it was held that the docu- 


ments of 1S91 and 1898 were usufructuary mort- 
gages aud the suit was decreed. The plaintiff 
then brought a suit to recover mesue profits 
accruing after the date of the previous suit: 

lltld: that the previous suit being a suit for 
ejectment and not a suit for redemption, tho 
present suit for mesne profits was not barred. 

IP 29 C 2] 

P. R. Naidu — for Appellants. 

S. K. Barlingey — for Respondents. 

Judgment— In 18S5 the plaintiffs’ 
deceased father mortgaged khudkast field 
No. 95. For the satisfaction of the balance 
due on the mortgage he executed in 1891 
a lease for fourteen years. In 1898 fora 
fresh advance of Rs. 60 he granted a 
further term of throe years to como into 
force after the oxpiration of the previous 
lease. Tho lease expirod in 1907-08. The 
defendants having refused to deliver pos- 
session, tho plaiutiffs brought a suit for 
its recovery in 1908. Tho suit was ulti- 
mately decreed by this Court in Second 
Appeal No. S09of Hill. Tho present suit 
was instituted on 28th October 1912 
for mesne profits accruing aftor tho dale 
of tho previous suit. Tho Courts he 
low have partially decreed tho plaintiffs’ 
claim and the dofondants have filed this 
second appeal, and tho plaintiffs havo 
filed a cross-ohjection. Tho question for 
decision is whether tho prosonl suit is 
harrod, either under S. 11, or under O. 2, 
R. 2. Civil P. C. The former suit was 
in tho form of a suit for ejectment, and 
the prosout suit is one for mosno profits. 

If this is tho true character of the suit, 
then in view of the provisions of O. 2, 
R. 4, which merely permits t he joinder of 
a suit for recovery of immovable property 
with one for mosno profits, tho propont 
suit will lie: Lalessor Babui v. Janki Bihi 
(1). Moreover, this is a suit for mesne 
profits subsequent to tho former suit, and 
thero will be no Inr to tho institution of 
such a suit. Tho argument on behalf of 
tho appellants however is that whatover 
be tho form of the former suit, it must be 
regarded as a suit for redemption, and the 
present claim one for surplus profits re- 
covered by tho mortgagees. The appel- 
lants point out rightly that upon the view 
suggested of the true nature of the suit, 
the present claim is not touable. Their 
learned counsel cites thecases of Salyabadi 
Dehara v. llarabati (2), Rukhminibai v. 
Yenkatesh (3) and Ram Din v. Bhup 


(1) [1892) 19 Cal. C15. 

(2) [1907] 34 Cal. 223. 

(3) 1 1907) 31 Bom. 627 
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Singh (4). The respondents roly upou 
the provisions of S. 02, T. I*. Act. as 
authorizing a suit for ejectment. They 
cite some of the observations mado by 
this Court in Kalu v. Lai jet (5). 

To appreciate the argumont9 before mo 
it is necessary to state that in the former 
suit the contention on behalf of tlm 
plaintiffs was that the instruments of 
18 °1 an d 1893 were mortgages, whilst 
[bo defondants contended that they were 
'ones, and that they lnd become ordinary 
tenants of khudkasht land, and wore 
tliereforo protected from cjoctment except 
[or nonpayment of root. This Court 
‘d * t,,a t the documents in question ere- 
atel a mortgage, and upon this f„, \\ n . A ( |,o 
plaintifls suit for possetsinn was decree 1 . 
it must ho therefore taken as cooclti. 
sively decided between the parties tint 
I bo docucnonts of 1*9] and 1398 wo ,c 
usufructuary mortgage*. Tl.o rcapon. 
donls tboreforo canuo* now bo allowed to 
ny tbit they wero lease*. I'mler the 
crm« of too documents, chore wa; t.» bo 
no accounting botweon the parties, and 
t no amount advanced wa* to ho doomed 
<) bavo boo,, satisfied on tho expiration 
oi too loaio. 

Tho dicta in K 

*; jiiiro i > l -a 

i ! bird; Ui 

of without n, y ox pro - Nir 
Ibmn. Tho Calculi' and llo.nh 
cuol for tbo appellor . cslabli 

midor tboscho 
porty Act, n mortgage* after t, n !« • ro. 
mams a mortgagee with son.av. oner. 
on obligati • i. As pointed on* l.y their 
fiords lips of tho Calcutta High Court, 

u V »*M lender or 

'ZZt 1,1 C ; ,,,rtl th0 wl^ionihip of 

mortgagor and mortgagee does not come 

vkh tho 1 ‘r° ar ° co ncorned 

no. ll “*? ° f !l I •‘vn.ent and ro‘ 

. m? | V a 0,,<, ° r - Th0 Allahabad ca^o 
c to 1 however is more in point. There 
t o mortgage money had been paid off 

0 oftho^frnet. but the case maybe 

1 stinguisbed on the ground that tho 
n oi tgagor by bringing .a suit for redomp. 

n ad mit t 0rl Ul0 su |, s i s tonco of the tola. 
Wn‘oarW, ^ ort «\« 0r and mortgagee, 
oi ' 30 AU ) K »»maf -I{ nN in. J. 

ncr on r ,0 !*° w,,, 8 Passage from Ashbur- 
nor on l.quity: 

!{{ jjjg; 30 An *»■ 

(«>) [ISOS] 11 C. p. L. R. 103 
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n v. Latjec (/>) ,„.y 
h; carefully rco >n-i lori-l. but 
' present ciMO car; bo dispose! 
n;v expre.sing any opinion on 

Cases 
till!. 


ur 29 

"The pension of th* morl WK ..o before rc - 
i* jv> f.,r lb c mortgagor ami lio 

become* a trustee for tlic morlgigor after l.clus 
been paid. 

I luvo not lieen .able to find tbo book 
referred to. but it seems to me that tbo 
Jvnglish law is somewhif different ff 
tbo passage r. for. to a legal mortgage, 
t.ien wo must not forget 1 1 . 1 1 . under such 
a mortgage, the legal ed it e is vested in 
J h « e:, e sub ■ • • , j,, 

favour of tho mortgagor. In India |,'«w. 
ever tho mortgagor remains in owner, 
and tho mortgagee Ins merely :.u interest 
m the prop «rt y. If | 1C Ik-couk- a tru-tco 
,n ln ' 1,a - ‘bis is .a„ obligation in the 
niturecf a tru.t. witl.in (be meaning of 
Ch. 9. Trusts Act. It docs not f dlmv 
that, in auch a case, a mortgagee, aftor 
demand for I'ossess'on. cannot be trotted 
ac a t rospassor hv the person in whom 
l .? ownership h V estr|. There are no 
i< Tcin «eo. in the 

r of Property Aet that a mort. 
g»4 *J. \vlu»*e right to possession is un- 
conditionally and automatical I v deter.' 
mmei by tho tonus of the contract, can 
clam, t, . remain in possession thereafter; 
n -PM o of demand l»y the mortgagor, 
nder S. #*., Trust* Act. a Iwnoficiarv may 
compel the tnutco to transfer tbo trust 

pn i mcv !o b:.., It * 00111 * to U.0 that a 

I.:- nn \ 1 n quasi hu.ieo, 

aftor Icmaml of poaMuion by the bene. 

.ciary H,n the position °f a wrongdoor. 

\ v - ff,). r i0 r 1 Hard- 

wicko compares ,hc position of a mort. 

>• «* wh.-m an ostato isconvoyod until 
Z T' 0 .?** 1 ' : ‘i' ll and inter , 

L . i° f renl " nn ' 1 

.r , e?’ >V a?* 1 *° t,Ut 118 i ' oon AS 
principal and interest wore satisfied tbo 

estate ceased and tbo mortgagor might, 
maim. .in ejectment. I cannot therefore 
ag,co wit., tho appellant that a mortgagor 
can under no circumstances suo tbo inort-i 
gtgeo in ej'jctmont. 1 

Tbo plaint in tho suit of 1908 is based 
u|K)u the allegation of a demand for r.os- 
session of field No. 95 and a wrongful 
withholding of the sarno by tho defen- 
dants. I luvo therefore come to tho cou. 
elusion that the plaintiffs had a right in 
tho circumstances of tho case to bring a 
suit id ejectment, and, as I have already 
noted, their suit was in form one io eject- 
ment. Theroforo it follows that the 
present claim for rnesno profits is not 

(G) [1712] 2 Aik. 300. 
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barred. Tho third ground of appeal can- 
not be entortained, as the appellants did 
not file an appeal from the previous order 
of remand in Civil Appeal No. 89 of 1913. 
The appeal is therefore dismissed with 
costs. 

Tho respondents question tho amount 
of damages decreed. The Courts below 
have given their findings upon such evi- 
dence as thoy considered reliable, and no 
good grounds have been shown for inter- 
ference in second appeal. There is an ob- 
jection also to tho award of costs. I see 
no roasou to interfere with tne actual 
order, but if, as suggested, thoro is an 
arithmetical mistake in the calculation of 
costs, it will be rectifiel by my docroe, if 
tho respondents satisfy mo, boforo the 
dccreo is siguod, that there is any such 
error. Tho cross-ohjoction subject to 
this reservation is also dismissed with 
costs. 

P.N./R.K. Appeal dismissed. 

A. 1. R 1918 Nagpur 30 

Prideaux, A. J. C. 

Ghunari Kurmi — Plaintiff — Appel- 
lant. 

v, 

Purushottam — Defendant — Respon- 
dant. 

Second Appeal No. 19 of 1915, De- 
cided ou 21st Soptomber 1916, from de- 
croo of Dist. Judge, Bilaspur. D/- 23rd 
March 1915, in Civil Appeal No. 18 of 
1915. 

Civil P. C. (1908), Sch. 2 — Matter in dis- 
pute referred during pendency of suit, to 
Arbitration with intervention of Court— Re- 
ference does not fall under Sch. 2 — Award 
may be regarded as agreement compromis- 
ing suit-Civil P. C. O , 22. R. 3. 

If the matter in dUpute in a suit is, during 
tho pendenev of the suit, referred to arbitration 
without the intervention of tho Court, the refer- 
ence doc* not fall within the provision* of Sch. 2, 
Civil P. C., but the nward may be recorded as 
an agreement adjusting or compromising tho 
suit and a decree may be passed in tho terms of 
tho award: 19 I. C. 7SG and 2G Dom. 76, Foil. 

IP 30 C 2J 

M . R. Rohde — for Appellant. 

J.C. Ghosh — for Respondent. 

Judgment. — The partios to the suit 
and one Dukhram Kurmi are cosharer 
malguzars of 9 annas 1/75 pies 8*hare of 
mauza Tanda, tahsil Bilaspur. Plaintiff 
sues for possession of field No. 4, area 
1/9 acres, of the village. During the 
pendency of the suit the parties referred 
the question in dispute to arbitration 
without tho intervention of the Court. 


The reference to the arbitration was in 
writing and the arbitrators gave their 
award on 5th October 1914. 

They gave the field in suit to the de- 
fendant and gave the field No. 1/3 belong- 
ing to the defendant to the plaintiff. 
But tho plaintiff refused to accept this 
award on the ground that a plot not in 
dispute had been awarded to him. The 
trial Court treated the matter as one 
falling within Sch. 2. Civil P. C., and 
finding under para. 21 of that schedule 
that as no grounds mentioned in paras. 14 
and 15 wore proved, ordered the award 
te be filed and dismissed the suit. On 
appeal the District Judge, Bilaspur, came 
to tho conclusion that the case did not 
fall under Sch. 2 and that tho submis- 
sion to arbitration and the award might 
be recorded as an agreement or adjust- 
ment compromising a suit; and that sub- 
mission to arbitration and a valid award 
constitute a proper adjustment, and the 
only question for determination was 
whother the award was valid, lie hold 
that it was nocossiry to rornand tho case 
for a fresh trial on tho ground that it 
had to ho determined whether the par- 
ties had roferrel tho question of plot 
No. 1/3 to arbitration and that if this 
matlor was not referred to arbitration, a 
further question would ariso whether the 
decision of tho arbitrators with re9peot 
to plot No. 1/3 could ho treated as null 
and void without affecting tho rest of 
tho award. Against that order of re- 
mand tho presont appeal has boen filed. 

It seems to mo very clear that the 
reference to arbitration admittedly made 
by the parties in this suit with regard 
to plot No. 4 does not fall within tho 
provisions of Sch. 2. Paras. 1 to 16 ol 
that sche.lule plainly apply to arbitra- 
tions in a suit and paras. 17 to 21 to 
arbitrations initiated by tho parties. 
Here, though the arbitration took place 
during the pendency of tho suit, yet it was 
not referred through the Court. It must 
therefore bo held that a3 a reference to 
arbitration was made without the inter- 
vention of the Court the award may, il 
the Court thinks fit, be recorded as an 
agreement adjusting or compromising the 
suit, and a decree may be passed in terms ( 
of such award, the Court having power] 
to inquire into the disputed compromise 
and to record it, if satisfied that the com-j 
promise was properly arrived at: Harakh - 
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Emperor v. Sf.th Ji wan das (rndc*u> 


J.C) 


(1) 


bai v. Jhmnabai 
Girdhardas (2). 

It is pressed that oven in this view of 
the case there is sufficient material on 
the record to enable this Court to come 
to a final decision in the matter. It is 
said that as the award was only objected 
to on the ground that bec.auso a plot not 
in disputo was awarded to the plaintiff 
and the solitary witness examined proved 
that tho plaintiff accepted the award.it 
should ho held that ho U hound l.v the 
tevins thoreof. Hut whether r ho plain, 
till di 1 or did not occe.ifc the award \\ »s 
not. put. into i-sue and that question can. 
not ho decided unt il the parties ha e been 
examined as recuds if. The reeo- 1 a-- it 
stands dees not enable me to give anv 
decision on the question as to what 
matters beyond the question oi .da*. 

• "' 0ro foforre l to the irhitrato, s for 
iHposal. If they were given a fr*o hand 
!»' tho matter an I .. • - o .... ■ . \ . 

■Ihp,-,, ot 1 

tnan their decision must hold gool. In 
where » h«» parties have h ilf a dor.cn 
«Mnr:Uo nutters in dispute, only one of 
•Vhich is periling beforo a Court, there is 
nothing to |»ro\ont thorn in reforrin* 
Ovory matter. inch' ling that. j„ the Court' 
to a single arbitration, tho d eision in 
w ;„I, | , 

oll > ^»0 matter in Court hut the other 
matters as well. In the „re • , , 
inrtios must bo questioned as to wl n t 
disputes wore actually roforrol to ll.n 
arhitratmn and until this is dono tho 

, k,l f ® fondant alleges, as ha 'o-ms 

tho award nn ,o and that point, ii diV 
H,ly | ,,y t!, ° H 'i'dilT. an is-uo on it will 

TontT rV i , I n ' ,e ‘ ,i «*''-^'tho ,pm 

Hon as to whctdier i, in* v_ > .> 1 . 

eluded in the reference to tho arhi'trafors 

to" para ‘Tl ^ attention 

to para. <> of tho defendant's written 

statement filed on 7th October lftii r? 

r l,nt th * ° Her ° f * i 

Appealed from is correct. I therefor* 
dismiss this appeal with costs. 

• *'; N - U K - Appeal dismissed. 
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is. A. /.W. U.Guphi and .1/. /(. Coni. 
Ixi'.'ir for N ‘u Apfdiovit. 

Order. -Ihiv ease has been reported 
.v ; M»«o» « ». Jubhulpore. undoi 

s. I - Cnmin.l l>. C.and the applicant 
1 ' ' W M In Bopp rt 9 ( 

too ref. rr . ... Hie a •cu.od, Hahn, 

dur %-U .uni.;. , . under lri;l j on 

•jmpl .in* 1. 1 1 under (lie sanction 0 f ihu 
dtinieipal I ">*i- lent by ono I|,hibiix. 
Sin.Urysuh Inspector, lb, j 8 
ofc n.r.vomiK i hyo-hu- framed under 

t \ ‘ , 1,1 Act - Thu partiou. 

[y b ' ' ' mMi ° !, *w t" 6 n Is 

Mii y ;' , il iii’ble 

bo Um.f Commissioner in bis Notifies 

‘ , * n *>°* ,l " of 1 ‘ ,;i March 1905. 

' - '* of * Howie# tome 

person i to orcupy the servmts (mar. 
ter s,n bung, !o , So. lit. now being ro . 
hmp. in con' r.i voution of the byo.| U v 

"<«»eh q:url-rs .h.ll on,y bo eccipivd l, v 

Jit V'" ol '.angalo * 

and Hie families of tucb ' 3M 

Objection* wore taken in tho MaeU. 

trato s Court that the Sanitary Sub. I„! 

Z ' ! ' n .°. ,K,wer,, " dor tl,a Municipal 

U\ to 0-1 gs tho complaint and that tho 
»>e law m question was ultra vires. On 
these being disuHowol. Jiwaiulas applied 

th* rl S n 9 »u ns J , Ujg0 for r0vision with 

Qd on U tl 1 th t °T has becn r °IK>rl. 

‘ 0 h i ll ’ Ccroun that the proceedings 
are bad bccauso instituted bv a person 
Without authority. Tho Sessions Jud-m 
also hoi is that the bye-law is ultra vi.es 
un.Jar S 105 (j). M UQieip 9 a i 
Act. though possibly It might have been 
frame 1 under S. 105 (s) of that Act. 
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There is no doubt that this Court can 
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■interfere with interlocutary orders; see 
\Chandi Pershad v. Abdur Rahman (1), 
Jagat Chandra Mozumdar v. Queen - 
Em press {2), Kuppusami Aiyar. In re (3), 
Queen- Empress v. Nageshappa Pai (4) 
and Hari CharanGotai v. Srish Chandra 
( Sadhukhan (5). But the powers to be 
exercised with great care and only in 
imost exceptional cases: Inamulla v. 
King. Emperor (6), and it is inadvisable 
to interfere: 

In a pending case unless there is some mani- 
fest and patent iujustica apparent from the face 
(of the proceedings and calling for prompt re- 
dress: Jngat Chandra Motumdar v. Queen-Em- 
press (2)." 

It soeras to me that the present is not 
a case for interference at an interme- 
diate stage. Tho applicant has. beside 
the two logal questions, raise! other do. 
fences, namely, that the bye law, which 
is supposed to havo been infringed and 
undor which tho complaint is lodged, 
has no application to the facts and cir- 
cumstances of tho case and that as thoro 
is no bungalow now in oxistenco to which 
the buildings mentioned in thecomplaint 
could ho said to havo boon attached as 
sorvant s houses, they are not servant's 
quartors. He denies that tho buildings 
woro crowded and statos that they had 
only boon cncupiod by tho Sub- Regis- 
trar with his family and his own sor- 
vants. It is further contended that tho 
prosecution is not bona fide but in reta- 
liation for tho accused having complained 
against the misuso of tho Raja Goktildas 
Dharamsala by Municipal servants. The 
dofonco evidence is yet to be recorded 
and until that is recorded, it is impos- 
sible to say whether the case will result 
in a conviction. The accused has been 
allowed to appear by pleader except on 
tho day on which he was examined, no 
is therefore being put to no personal in- 
convenience and as tho punishment for 
the olfonce ho is accused of is but a fine 
of Rs. 50, it is not as if there is any 
danger of his going to jail in place of 
paying it. It cannot be said that in the 
present case delay will be injurious. 
Whether tho Sanitary Sub-Inspector had 

(1) [1S951 22 Cal. 131. 

(8) [18991 2G Cal. 786. 

(3) [1915] 39 Mad. 5G1=29 I. C. 109=1G 
Cr. L. J- 177. 

(4) 118961 20 Bam. 543. 

(5) [19101 33 Cal. G8=7 I. C. 747=11 Cr. L. J. 
525. 

(G) 11905] 2 A. L. J. 673=2 Cr. L. J. 790. 


not power to file the complaint is a 
matter that can well await the conclu- 
sion of the trial and though the question 
whether the bye-law is ultra vires, is 
doubtless one of great importance. I do 
not see why the Municipal Committee 
should bo put to the expense of showing 
in this Court that it is valid until the 
question is raised by a person who has 
been convicted under it. The case is one 
which, in my opinion should not have 
been reported an 1 I decline to interfere 
at this stage of the trial. The record to 
bo returned. 

P.N./r.k. Record returned. 
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Stanyon. A. J. C. 

Zakirali and another — Defendants — 
Appellants. 

v. 

Sograbi -Plaintiff— Respondent. 

First Appeal No. 20 of 1916, Dooided 
on 12th September 1916, from deoroo of 
Dist. Judgo, Raipur. D'- 29th November 
1915. in Civil Suit No. 20 of 101 1. 

(•) Mahomedan La w —Acknowledgment— 
Father acknowledging child— Presumption is 
of legitimacy — Burden of proof is on person 
denying paternity and legitimacy. 

Wheroachild has boon acknowledged by a 
Mahomedan father, the burden of disproving tho 
paternity and legitimacy of such child lies heavily 
on the person who denies them. Tbo cvidonco 
necessary to disprovo tho paternity aud legiti- 
macy must be eNtro-ncly cogent to displaoe the 
presumption of legitimacy, which is not an ordi- 
nary presumption of cvidonco but a strong rulo 
of the Mahomed to law. Tbo morooral testimony 
of partisan witnesses is quite insufficient. 

(P 41 0 1. 2] 

The cflect of acknowledgment by a father of 
bis sou is such that, evon if it cauuot legitimatize 
a bastard, it raises, so strong a protumption of 
legitimacy as to throw a heavy onus on tho per- 
son denying it to establish his allegation, and 
in order to succeed such penou must show cither 
that lawful marriage between the acknowledging 
father and bis son’s mother was impossible, or that 
such marriage did not take place before tho 
child was horn: Case lato discussed. 

(P 31 0 11 

(b) Mahomedan La w— Legitimacy — Child 
by zina is not legitimate by subsequent mar- 
riage— Evidence Act (1872), S. 112. 

Neither paternity nor legitimacy can bo ob- 
tained by adoption and a child begotten by zina 
cannot be made legitimate ,by tho subsequent 
marriage of its parent boforo its birth, S. 112, 
Evidence Act, beiDg inapplicable to Mabome- 
dan’s. [P 41 Cl. 2] 

(c) Mahomedan Law — Legitimacy — Chil- 
dren of marriage with non- Muslim are legi- 
timate. 

The marriage of a Mahomedan with a non ‘ 
Muslim woman, who i? not the lawful wife ot 
another man, is merely irregular ( fisid ) and not 
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altogether void (batil) and the children of such a 
union are legitimate. IP 41-0 1] 

(d) Precedents — Decision on admission of 
parties have no value to constitute case law. 

A decision which follows an admission or agree- 
ment of tho parties on a point of personal law 
cannot be interpreted to represent the judicial 
opinion of the tribunal on that point so as to 
constitute case-law. IP 35 C 2J 

B, S. Clour — for Appellants. 

F . IF. Dillon — for Respondent. 
Judgment.— The following genealogi- 
cal tree is ovolvel from the record of the 
6uit out of which this appeal has arisen. 
tV A/ ID ALI=A8\BI (defendant 2.) 


Mt. R\motin=Ab'»as Ali Sograbi (pointin', 
Zakir Ali (defend int 1). 

Wajid Ali wus the proprietor of the 
two villages named Simahhita and 
Digania in the Revenue Tahsil an l Dis- 
trict of Drug, which \* a part of th* civil 
District of Raipur. Ho was a Mussul- 
man of the Sunni sect. Ho died in 1SS9, 
and was succeeded hy his son Ablins Ali. 
who die I in 1S9I. On the death of 
Abbas Ali. mutation of nunos in respect 
of the villages took placo in favour of 
/.ikir Ali and \sibi. Tho plaiutill S >grahi 
instituted this suit in tho Court of tho 
Distriot Julge of Raipur on 15th Mircli 
1915. claiming pos-ossion of a 10 annas 
10H pies share of tho above villages, as 
hoing her alleged inheritance (a) as the 
daughtor of NVajid Ali, and (l») as the 
sinter of Abhas Ali. Tho defendants ad- 
mitted that tho plaintiff was entitlod to 
a 1 annas S pics share of the villages, as 
an heir of her father Wajid Ali; but plea- 
dod that sho was ontitled to no share in 
tho oatate of her brothor Abbas Ali, boing 
oxcludod by his son Zikir Ali. The 
plaintiff howovor replicated that though 
/.ikir All was tho son of Abhas Ali. he 
was tho illegitimate offspring of one 
Iiamotin. a inirriod Gond woman, with 
whom Abbas Ali had formed an adulter- 
ous intercourse. Thodefondants rejnnod 
that Abbas Ali was legally mariied to 
Kamotiu beforo Zakir Ali was borno and 
that Abbas Ali had so acknowledged Zikir 
Ali as his son. as to give him a legiti- 
mate status un lor tho Mahomedan law. 
The following issues were framed and 
tried; 

1. Was Ramotin converted to Islam, 
and if s j when ? 2. Was sho married to 
the doceisod Abbas Ali, anl if so where? 
J. la defendant 1 the legitimate son of 
1918 N/5 & G 


Abbas Ali? 4. Had AbbasAli recognized 
defendant 1 as his legitimate son ? And 
was defendant 1 treated and brought up 
as a son in the family as pleaded ? 
5. 1 9 the defendant entitled to inherit 
the properties left by Abbas Ali as his 
son? G. What share is tho plaintiff en- 
titled to got in the properties in suit ? 

Tho leirnod District Ju Igo found upon 
a careful consideration of tho ovidonce 

(l) that Abbas Ali, forinod an illicit 
intercourse with Uamotin, whilo she was 
a Gond living with her | eople. and that 
Zakir Ali was tho offspring of that, inter- 
course : (2) that Abbas Ali rn&iried lUmo- 
* in by nikah ceremony after the birth of 
Ztk*r Ali, and that ho acknowledged 
Zakir Ali as nis >on an 1 treated him as if 
he wer* legitimate; (3)tl it auchacknow. 
lelgmontc^uld not logitimaliso Zakir Ali. 
who was in fact a bastard and us «uch 
c nil not inherit any pail of his father ’a 
estato. 

Upon these findings tho learned Judgo 
gtvo tho plaintiff a decree as claimed hv 
hor. From this decree tho defendants 
have made the present appeal, and I have 
Ind the advantage of hearing both sides 
of the ca<e oxt romoly well argued. Hav- 
ing regard to tho fact that tho litigation 
represents a purely family dispute l 
threw out a ^uggostion that tho caso wns 
a lit subject for amicable sottloment , hut 
th:* proposal was not seriously taken up, 
and it is nocessaiy to adju licate upon tho 
legal rights of the parties, at least so far 
as is now possihlo. 

Though the arguments hoforo ine oc- 
cun«o I sorno time the substance of them 
can bo stated in a fow words. On behalf 
of tho appellants tho contention was this: 
that under Mahomedan law, as inter- 
preted hy a series of decisions by tho 
High Couits in India and their Lordships 
of tho Privy Council, an acknowledgment 
of a eon by bis fathor is conclusive as to 
the legitimacy of the former and in the 
presonco of it, no ovidenco of birth in 
wedlock is necessary. It was also urged 
that such evidence tS had beon given in 
this case, assisted by the acknowledgment 
of the father, was sufficient to prove that 
Abbas Ali married Ramotin before Zakir 
Ali was born. Od behalf of the respon- 
dent it was argued that tho finding of the 
lower Court, that the marriage of Abbas 
Ali and Uamotin was not proved, dis- 
placed any presumption arising from the 
acknowledgment of Zakir A> : by his father; 
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thafc acknowledgment could not legi- 
timatise a bastard and that in face of the 
positive finding on the evidence there was 
no room loft for any presumption. It is 
manifest that a material error has been 
committed in the trial of the case in res- 
pect of the onus of proof. The learned 
Judge of the Court below first placed 
on the defendant Zakir Ali the burden of 
proving that his parents had been 
married before he was horn : and then, 
finding the marriage unproved, he went 
on to hold that the father’s acknowledg- 
ment could not prevail in the fact of that 
finding. The learned Judge seems to 
havo assumed that a failure to prove tbo 
marriage was tho same thing as a dis- 
proof of it, much in the same wav as our 
subordinate Courts sometimes declare an 
unproved document to be a forgery. This 
error in the prosent case started with 
the framing of the issues, in which the 
learned District Judge was guided, some- 
what naturally, by the normal rules of 
pleading and proof, overlooking tho bear, 
ing thereon of the Mahomedan law. I n 
my opinion the proper issues would have 
boon tho following: 

1. Did Abbas Ali acknowledge the 
dofondant Zakir Ali as his son ? If so 
2. Is not Zakir Ali tho legitimate son 
of Abbas All ? 

As will presently be made apparent, 
the effect of acknowledgment bv a father 
of his sou is such that, even if it cannot 
legitimate a bastard, it raises so strong 
* prosumption of legitimacy as to throw 
hoavy onus on the person denying it to 
establish his allegation : and. in order to 
succood. the ovidence must show eithor 
that lawful marriage I etwcon tho ac- 
knowledging father and his son’s mother 
was impossible, or did notin fact tako 
place before tho child was born. It would 
|not bo just to decide the question here 
without giving the plaintiff an opportu- 
nity of discharging this onus. Therefore 
if the presumption of legitimacy raised 
by the acknowledgment is not conclusive 
but is rebuttable, thon tho case must go 
back for a trial from the proper stand- 
point. 

I may say that tbe acknowledgment of 
Zakir. Ali by Abbas Ali was not disputed 
before me. It is most clearly established 
by the evidence on both sides that from 
the timo of his birth Abbas Ali treated 
Zakir Ali as his son ; and, if not before 
birth— a oontroversial point on which I 
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refrain from expressing any opinion 
any rate shortly after. Abbas Ali in- 
stalled mother and child in hisown house 
as his wife and son, and thereafter gave 
them all the domestic status and overt 
recognition due to a wedded wife and 
lawful son. And we have seen that 
Zakir Ali succeeded as tho heir of his 
father in 1904 without any objection by 
his grandmother, the defendant Asabi, 
who was apparently then also the guar- 
dian of her minor daughter, the plaintiff, 
though this fact has not been made clear. 
It is not disputed that Zakir Ali is tho 
sen of Abbas Ali. There is no quostion 
of any ascription of the son to some 
other person. There i9 no controversy 
whatever on the point of filiation. Tho 
issues between tho parties are merely as 
to his legitimacy in fact, and his legi- 
timation by law ; and I must deal first 
with tho latter; because, if acknowledg- 
ment is conclusive for tho purpose of 
making Zakir Ali tho heir of his father, 
then it will not bo necessary to direct a 
furthor trial for a docision of the question 
whethor, in fact, this defendant was horn 
or bogotton out of wedlock. 

Tho question of law is one of consider- 
able difficulty, and there is unquestion- 
ably some variation of opinions upon it 
in tho published decisions and the toxt- 
books. It soems expedient to oxamino 
some of the more important cases bearing 
upon it. In Ashru/foodowlah Ahmed 
U ossein v. Ryder Uossein Khan (l) it 
was laid down that mere continued coha- 
bitation, without proof of marriage or of 
acknowledgment, is not sufficient to raiso 
such a legal presumption of marriage as 
to legitiinatise the offspring. Marriagoand 
acknowledgment may be presumed, but 
the presumption must be one of fact, and, 
as such, subjoct to tho application of the 
ordinary rules of evidence. A subsequent 
marriage, so far from furnishing a ground 
for presuming a prior marriage, prima 
facio at least, excludes that presumption. 

In this case their Lordships regarded ac- 
knowledgment of paternity under Maho- 
medan law as being "a recognition, not 
merely of sonship but of legitimacy as a 
s-jd.” Their Lordships further remarked 
that though the general rules of evidence 
of the Mahomedan law did not prevail in 
the British Indian Courts, still, in relation 
to this particular subject of establishment 
of pator nit y and legitimacy, so intimately 
(1) [1867J 7 W. R. 1=11 \l. I. A. 91 (P. OJ. 
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connected with family feelings and usages 
deference to those rules was recommended 
if not enjoined : and in this connexion, 
they quoted a passage from their own 
decision in Khajah Uidayut Oollah v. 
Iiiii Jan Khartum (2) as follows: 

"Wo apprehend that in considering this ques- 
tion of Mabomcdan law we most at !e»«t to a 
certain extent, be governed by the same principle 
of evidonce which the Mussalman lawyers them- 
selves would apply to the consideration of such 
a question.” 

In the oaoe last quoted, which was do. 
cided in 18S4 A. D., it was held that 
under the Mahomedan law continual co- 
habitation and acknowledgment of |>aron- 
tago is presumptive evidence of marriage 
and legitimacy; and that viow, at least, 
is now so firmly established that there 
can ho no question that thy lower Court, 
in this case, wrongly called for proof. 

when it should have demanded disproof 
of the legitimacy of Zakir Ali. The same 
rulo was a Dinned in Klmjoorcvuis>a v. 
Jiowsy.n J elm n (;{), another decision by 
t ho Supreme Tribunal. In Mahammnd 

vT'- K ’ ian v * La,li (4) the 

Judicial Committee laid down that: 
h! , neknawlrdgment and reogi.Uion of children 

.7,.“.: a ; 0,nC<, “ n,lHhh « ivi ng «fc-m «b* 
Htai u of aooa capable of Inbsritln* as being of 
lojfUi.a«i« btnb may without prcol of hi, ; x . 
P; # “ ^nowlodgmcut of tli«rn bo iof-rn d from 
Lla trmluitint of such children, provide -J that 
‘ BWlv, *« * h ‘ 4 wlatlonshlp 

In the courso of a comprehensive judg. 
mont their Lordships ruled that in the 
faoo of a proved acknowledgment of his 
two sons by the father it was not r.occs- 
»ary to pronounce a distinct opinion upon 
ho quostmn whether the marriage in 
act took pi tco, as tho sons wore entitled 
to succeed upon tho ground that acknov.. 
led moots of thorn by their father had 
I eon proved. But tho case docs not lay 

sivTV 1 H ^ ncl;nowlcd; ’ m ent is conclu. 
Lordship, 1 tn;v TWr 

of tbc ChUf 

monu h ° haV0 8,veu ,Ci "“ cd * nd careful tj! 

K °°f- VCfy fu "5‘ in *^ 'be author itlL 
upon this question. Their LonUl.iM * 

arc relieved from a di«cu.,i.,u of ££ -mhV.P 
ties. Inasmuch a* the rule of Mabomedan K 

ou™ on^orHi^ „ ,x,' 

aEI-5Llf!S;#S' 
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unless certain conditions exist, which do nof 
That rule of'lhe Mahomed, n 
law baa not been questioned at tho Bar " 

As will appear hereafter there has been 
some diversity of opinion in this country 
as to tho proper interpretation of this 
ruling; but Mr. Amcor All. in bis stan- 

Fln , W v , 5“ t th ° ^ a * ,0,ned an Law. 

Ldn. 3, \ol. 2. at p. 2o*. following the 

opinion of Mali mood. -I . in a case to ho 

Pre^.^not^, considered that their 

mem C hv DtC,,dCd, ?i m,,,V ‘ bat *" «*»o*led g- 
ment bv * man of his natural- fern cbildn U -Jf 

hU offering by a woman between B | 0 „ .j 

h.u.,.ii ib.,. c-„w „ ot V-|1M 

noonon-ly lh.,« none-wonld gil. ',!! 

cbil.1,.,, lb. sUln. cl Kcitimncv. tl.Su Rll .. 

JiLtr"," ‘ h,t ll .'° Com. 

nmioo left t.io question undecided litr- 
cause, as thoy osprcssly stated, tho a, I 

“ ,siio " »*. »"> Jiur relieved them froml 

2fcwTiT‘ y ° de f' lins U - A ‘■ooi.doo 
”, ? ' (oll " Wi ™ a • nlls9 'on or ngreon.cot 
0 ,h * P»rti« OD a point ot personal law 
o-mnot l.o interpreted to represent the 
judicial opinion ol the tribunal on that 
point, so as to constitute case-law. The 
uncertainty was however somewhat on. 
h-mced by the decision ol tho Judicial 
Cniiimiticc i in $«,!„*„< v VoJ|0 ] 

:£, Y Z, f U Tl ‘° ' ,l “ itU,n in «>'• 

=iS'=sSi- 

m.ut u au opoa question.” * 1 

The II idh Court had (ouod that tho 
boy concerned had been begotten by hi" 
a her upon a woman who had been in an 
inlorior station in his household and 

Za '°lL° a \ °- they reHod 

upon tho decision of the Supremo 

Tribunal in Ashru/foodowlah Ahmed 

Ilossem v. llyder fl ossein Khan (1) j n 
ruling that he had boon legitimated by 

«n»itu5 ? r S L ack,JOW,e,lgn,Gnt ‘ and "as 

enhaled t0 .nhent as a legitimate son. 

?hat it « ft a COU / t had further Glared 

whether Tk nCt nece89ar y to decide 

married th ° T Par 1 ents had or had not been 
married In disposing of the appeal 

before them their Lordships of the Privv 
Council said: y 

• " Tbe ,eal *•«»• in this case, and the 
issue upon which their Lordships frol i* ..or- ' 

'» dccid,. i, wboib., Sliio— who f v ‘‘ 
bgyond que-tion the actua l son of Amir H 0S se?n 
(5) U884] lOOai. 6©8=iTl.X8iTp7^ 2£!5 
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by a woman known asDomni— bad been so recog- 
nized by Amir Hossein as to give him the status 
of a son capable of inheriting. Thr suit relates 
to the property of Amir Hossein. • • • • • a 
question of importance was raised bv the coun- 
sel for the appellant. He contended that Selim 
could not be treated as having acquired the 
statu* of a son capable of inheriting, because he 
alleged that the intercourse between Amir 
Hossein aud Domni was an adulterous inter- 
course as she had been pieviously married to a 
person then and still living, and that const* 
quontly whether hor connexion with Amir 
Hossein was preceded by a marriage ceremonv 
with him or not. yet still the intercourse was 
adulterous and that according to Mabomcdan 
law, tho issue of that adulterous intercourse 
could not inherit as heir or acquire tho status 
of a son by recognition. It therefore becomes 
necessary to consider in the first instance whe- 
ther the alleged maniage of Domni to a man 
named Jommun has been established by satis- 
factory proof.” 

The evidence and probabilities for and 
against this alleged marriage having been 
considered, tho judgment proceeds: 

"Their Lordships have then como to the con- 
clusion that the parties fail to establish this 
marriage between Jununun and Domni. That 
rolievos them from offering an opinion upon the 
vory important question of law which was ritod 
by tho counsel for the appellant, namely 
whether, if there had been this marriace, the 
offspring of an ndulUrou* intercourse could be 
legitimated by any acknowledgment. The ab- 
hciico of reliable proof, such as tbeir Lordships 
could act upon, of tho marriage of Domni and 
Juminun, appears to tbeir Lordships to reliovo 
tho caso from further difficulty. They do not 
Intend in tho least to depart from tho statement 
of the law upon an appeal to the Privy Council 
in the case of Mahommad At mat Alt Khan r. 
Lalli Begum (4).” 

Their Lordships then cited the rule of 
Mnhomedan law already set out heroin, 
whioh was admitted by the parties and 
adopted by the Board in that case, and 
then procooded: 

"Thoir Lordships do not intend at all to depart 
from that rule, or to throw any doubt upon it. 
The Judge of the primary court who saw and 
who heard the witnesses, aud the JuJges of the 
Supremo Court who examined into the evidence 
aftorwards. concur in opiuioo that there was 
puflicient evidence of tho acknowledgment by 
Amir Hossein of Selim as his son, from which 
an inforcnco is fairly to be deduced that the 
father intended to recognize him and give him 
tho status of a sen ctpable of inheriting. Upon 
that point both tho Courts come to one conclu- 
sion; und that conclusion tbeir Lordships adopt. 
Thsy think that the status of Salim a* son has 
been sufficiently established by recognition so as 
to enable him to claim as heir." 

It seems clear from this decision that 
while the question whether an offspring 
of an adulterous intercourse — by which 
is meant offspring begotten on the law- 
ful wife of another man — could he made 
an heir of the natural father by acknow- 
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lodgment was left an open question, their 
Lordships favoured the view that a son 
begotten on a maid or widow, though 
born out of wedlock, could be legiti- 
matised by such acknowledgment. But 
the efforts of Mussalman lawyers in 
India have consistently and successfully 
opposed that view, as will hereafter be 
made apparent. 

In Abdul llazak v. Aga Mahomed 
Joffer Bindanim (6) their Lordships of 
tho Privy Council ruled that under tho 
Mahomedan law the legitimation of a 
son horn out of legal wedlock, may be 
effected by tho force of his being of legi- 
timate birth, but that a mere recognition 
of sen ship is insufficient to effect it. 
Acknowledgment, in the sense meant by 
that la.v, is required, viz., of antecedent 
right and not a mere recognition of pater. 
nity.Th is decision purports to explain cer- 
tain passages in Ashruffoodowlah Ahmed 
Hossein v. Uyder Hossein Khan (l) 
already cited abovo but makes no refe- 
rence to any of the ether casoa, though 
they were all put forward at the Bar. 

It is undoubtedly difficult to reconcile 
tho lator of these two rulings with tho 
clear and correct enunciation of tho 
Mahometan law contained in the oarlior 
of them that an acknowledgment of son- 
ship is also an acknowledgment of legiti- 
macy. Abdul Hazak v. Aga Mohomcd 
Joffer Bindanim (G) was tho case of a 
child born of a union between a Mussal- 
man and a Burmese woman who had not 
been converted -to Islam. With all res- 
pect and due submission, it seems cloar 
that an incontrovertible principle of the 
Mahomedan law was overlooked, namely 
that tho status of legitimacy is not con- 
fined to the offspring of o valid marriage 
hut extends to the offspring of all unions 
which are not wilfully incestuous, adul- 
terous. or otherwise within the defini- 
tion of zioa. 

As pointed out by Mr. Ameer Ali in 
his Mahomedan Law, Edn. 3, Vol. 2, 
p. 234. et seq., the presumption of legiti- 
macy is so strong that only the offspring 
of a connexion where the man has no 
right or semblanceof right in the woman 
oither by marriage or by tho relationship 
of roaster and bondswoman, is a walad 
uz zina' or child of fornication. Tho 
learned author also mentions the great 
difference between a marriage which is 
void ab initio (batil) and one which is 
(C) [1694] 21 Cal. GG6=21 I. 56 (P. 0.). 
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merely invalid (fasid) but capable of 
being validated; and shows that while 
even the issue of an .involuntary batil 
marriago, i. e., one contracted in error or 
iguorance of the facts. may bo legitimate, 
tho otlspring of a fasid union i9 always 
legitimate. The marriago of a Mussal- 
man with a hoathen woman would only 
be fasid, for she might at any timo adopt 
Islam or any other revealed faith, and 
thus remove the cause of invalidity. 
Therefore the children of such a marriage 
would he legitimate. In this connexion 
the following cominontai / of Mr. Ameer 
Ali on Abdul Kazak v. Ana MahMne l 
J offer Bindanim (0) appears in a note 
under p. 235: 

“In view ol this r.*cosoi/*<l principle, it 
to me i tut * * ’ (he roil |«e*tloD was mis i ’ ' 

before tho Judici.l Commit tec. J\.r if thoro 
"'•* a do f »et> marriago, the nrio- cjQv-. r«ion of 
the woman, no f ir m the L';ilitna.'- of tbo child 
was cjncorned was immaterial." 

Again a Mussalman may not mtrrv two 
sistoi-9 by tho samo contract, or one after 
another whilst the previous marriage 
with ono of them is subsisting. Hut if 
ho should do so in fact, tho later mir- 
riage is fasid and not batil, hocaiiio tho 
P'ior in image may hocorno diss >lved at 
uny timo by death or divorce and auto- 
matically validato tho soionl tiniou. 
Accordingly, although tho g»zi uny 
separate tho partios on tho groun 1 of in- 
validity of tho marriage, and (ho woman 
can acquire no right of inheritance there- 
by unless and until it is validato I. novor- 
tholoss if it is consummated while fasid 
the issue would ho legitimate: A.noer Ali's 
Mahomodan Uw.Vol. 2. p.31‘J; Wilson s 
lhgostof Anglo Mahomelan Law, Bin. 4 
PP-llHand 120. It is truo that in Aiiun. 
n,s*a hUatonn v Kanmunms M Khatoon 
[[> • uch a noion was hold to he bnil. and 
tho issue illegitimate. Tho error of this 
vow is clearly pointol out by Mr \mecr 
Ali at p|l. 230 and 3(W of liis abovo 
volume, and with duo respect for the 
Calcutta High Court I think that tho 
loarnod commentator rightly sava that 
some confusion appears to have arisen in 
that ca,o l.otwcon tho title of the second 
w'fo to inheritance and the status of the 
children born of her; and at p. 387. of 
h.s above volume Mr. Ameer Ali gives 
good reasons for tho view that a passage 
from the Kudd-ul-Muhtai which refers 
only to tho particular caseof a union bet. 
woenji non- Moslem man and a Moslem 
UM6J 23 Cal. 130. 


woman wasinisapprehcn led by the learned 
Judges as being applicable to a contem- 
poraneous marriages with two sisters 
where all tho jurties were Mosloms. Sir 
R. K. Wilson in his above higest has not 
appreciated these punts in discussing 
the same decision at p. IIS, and accord- 
ing to a note at the foot of that page, ho 
was puzzled by au apparent conflict of 
authority which has no real existence 
in Mahomedan law. I now turn to tho 
Indian decisions, fn OomJa Kechec v. 
£'jr«d Shah Jonah Ali (*») it was held 
that according to Mahomedan |»w, tho 
Acknowledgment of a father renders a 
son or daughter a legitimate chilJ or an 
heir. unle»* it is impossible for tho son 
or daughter to be so. This decision was 
given by so ominent an authority as Sir 
Rarnos Peacock. In an earlier case. Hook 
J'f'ji >n v. Snihzadha W’atagowlmr biioli 
i'JI. it was rule I, under tho same law, by 
Lock and Glowor. !J. t that a public 
acknowledgment of paternity will of it- 
self rai'O a presumption of marriage bet- 
ween the person who makes it and tho 
mother of tne child, without tho father 
specific illy eouneoting his paternity with 
any particular woman. To rohut this 
prosuinpiion. the onus of proving tho im- 
|io«si billy of tho marriago is on tho other 
silo. 

In X u j mood dec n Ahmed v. Beebee 
/uhoorun ( 10 ) Micphorson. J.. raisod 
tho presumption from tho p .sition of ono 
that is Mbutt able to that of one that is 
conclusive and absolute, by holding that 
the acknowledgment of tho father rea- 
ders tho son a legitimate son and heir, 
whother the mother was or was not law.’ 
fully married to tho father. This deci- 
sion was influonced by certain obsorva- 
tions of tho Privy Council in the case of 
.Uhru/foodnw/ah Ahmed flostem v. lljdcr 
Jlossetn Khan (1) above quoted. The 
rulo, as to the onus of proof being on tho 
party disputing tho legitimacy of an 
acknowledged son, was again enunciated in 
Zulfekar Khan v. Golam Murteza Khan 
U1J. In Xuho Kant Roy v. Mahalab 
Bibee (12) Jackson and Mittor. JJ., des- 
cribed an acknowledgment of sonship 
made by the father to a third party a9 
concl usive against all parties," and 

(8, (I860] 5 \v. R. 132. 

(9) 11SG51 3 W. R. 187. 

(10) (18581 10 W. R. 45. 

(11) (1372] 18 W R. 250. 

(12) 11873) 20 W. R 1G4. 
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claimed authority for that proposition 
from the decision in Bibi Najibunnissa, 
in the matter of the Petition of (13) a 
case in which Mr. Ameer Ali thinks the 
Mahomedan law was misapprehended: 
see p. 255n of the above volume of his 
Commentary. In Mt. Butoofun v. Mt. 
Koolsoom (14) Garth. C. J..and Ainsiie. J., 
replaced the presumption from acknow- 
ledgment upon its proper footing as one 
which may ho rebutted, and found ample 
authority for that view in Mahomed 
Banker Hoossain Khan v. Shurfoon-nissa 
Begum *15). 

Tho latest decisions of the Privy Coun- 
cil had however left an impression that 
in some cases, a child horn of an illicit 
intercourse, which was not incestuous or 
adulterous, could be legitimatised by the 
acknowledgment of his sonship by the 
father, and the Allahabad High Court 
were called upon to deal with the ques- 
tion in a case which has since become a 
leading authority on the point. Mohamcd 
Allah a dad Khan v. Mahomed Ismail 
lihan (16) first came hoforo a Division 
IJench (Petheram. C. J.. and Brodhurst, J.). 
in which the learned Judges were divi- 
ded in opinion as to tho logal effect of an 
acknowledgment of sonship by the father. 
In appoal, the case went before a Bench 
of three Judges, namely. Edge. C. J.. 
Straight and Mabmood, JJ. The dictum 
of Edge, C. J., and Straight. J.. was as 
follows- 

' Tho rules of tho Mahomedan law relating to 
acknowledgment by a Mahomedan of another 
as his son aro rules of tho subslantlvo law of in- 
heritance. Such an acknowledgment, unless 
certain impediments exist, confers upon tho per- 
son acknowledged tho status of a legitimate son 
capable of inheriting Where there is no proof 
of legitimate birth or of Illegitimate birth, and 
tho paternity of a child is unknown in thesenso 
that no specific person is shown to be the father, 
then tho acknowledgment of him by anotbor 
who claims him as a son affords a conclusive 
presumption that he is the logitimato child of 
the acknowledger, and plicos him in that cato- 

£ ry. Such a status once conferred cannot be 
Uroyed by any subsequent act of the acknow- 
ledger or of any one claiming through him.” 

In tho same case Mahmood. J.. decided 
as follows: 

"Acknowledgments of parentage and other 
matters of personal status stand upon a higher 
footing than matters of evidence and form a 
part of tho substantive Mahomedan law. So 
far as inheritance through males is concerned • 
legitimate descent depends upon the exis- 
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\\ P h?r« i?„ v d marriage between the Parents. 

\vhere legitimacy cannot be established by 
direct proof of such a marriage acknowledgment 
is recognized by tho Mahomedan law as a means 
whereby the marriage of tho parents or legiti- 
mate descent may be established as a matter of 
subsuutivo law. Such acknowledgment always 
proceeds upon the hypothesis of a lawful union bet- 
wcen the parents and the legitimate descout of tho 
person from tho acknowledger and 
there is nothing in the Mahomedan law similar 
to adoption as recognized by tho Roman and 
Hindu systems or admitting of an affiliation 

l" g itima« a e%eTcen7 rCCC ° * Con£aDguin ^ ” 

A child tohosc illegitimacy is proved beyond 
doubt by reason of the marriage of its parents 
f ema either disproved or found to be unlawful, 
eann'i be legitimatised by acknowledgment. 
Acknowledgment has only the effect of legiti- 
mation where either the fact of the marriage or 
!. wUh re J eren <* to the legitimacy of 

the child s birth is a matter of uncertainly." 

Now there can be no doubt that so 
much of the above view as I have under- 
lined (italics) is in apparent disregard 
of thetwo Privy Council cases Mahammad 
Azmat Ali Khan v, Lalli Begum (4) and 
Sadakal Hussein v. Mahomed Yusuf (5), 
wherein some observations of their Lord- 
ships seem to imply that legitimation 
might ho effected by acknowledgment in 
spito of proof that tho mother of tho 
acknowledgce was not tho wife of the 
fathor at tho time of tho acknowledgment. 
But in both those cases Mahmood. J. t 
arguod that marriage had boon alleged 
and had simply been held not to bo prov- 
ed (though it is difficult to justify this 
as a correct interpretation of the later 
case) and ho felt himself still at liberty 
therefore to maintain p. S37 (of 10 All.) 
that 

•’tboro is no warrant in tho principles of tho 
Mahomedan law to justify the view that a 
child proved to bo tbo offspring of fornication 
adultery or incest could be made legitimate by 
an act of acknowledgment." 

Whatever may be the value of tho 
learned Judge's interpretation of the 
Privy Council view in Sadakat Ilossein 
v. M ahomed Yvsuf (5), I am of opinion 
that his enunciation of the Mahomedan 
law i9 unquestionably sound. With all 
respect to their Lordships of the Privy 
Council if they intended to lay down 
that a child born of an intercourse which 
though amounting to fornication is 
neither incestuous nor adulterous can be 
made legitimate by acknowledgment it is 
impossible to find in any known autho- 
rity on Mahomedan law. any support 
for the suggested distinction between the 
son of a mere fornicatress and the son of 
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an adulteress. As pointed out by Wilson, 
at p. 172 of his above Digest, such a dis- 
tinction is wholly foreign to that law 
which inoludes all forms of < intercourse 
not legalised by marriage— whether valid 
or capable of validation — or by pro- 
prietorship under tho one appellation of 
zina and subjects all alike to the ban of 
the criminal law. The dictum of Mali, 
mood, J., on this point though obiter has 
been consistently acknowledged as cor- 
rect in several subsequent decisions by 
the High Courts in India. In Liaqat Ah 
v. Karimunnissa (17) it was followed. 
Edge, C. J., and Burkitt, J., held that a 
Mahomodao cannot by acknowle lging him 
as his son render legitimate a child whose 
mother at the time of his birth he could 
not have married by reason of her being 
tho wifo of another man. This ruling 
however was not even in apparent con- 
flict with the Privy Council view in 
Sadakat I/ossein v. Mahomed Yusuf (5) 
becauao it dealt with tho offspring of 
adultery; and their Lordships had exprers- 
ly loft undecidol tho quostion whether 
tho fruit of an adulterous intorccurse 
could be logitimatisod by acknowlodg. 
mont. Tho Allahabad Bench decided 
that question against tho allegod ackoow. 
led goo. But that docs not touch tho 
quostion of tho position of an ackoow. 
lodgoo who is tho issue of non adulterous 
and non-incostuons fornication. 

In Aizunnissa Khaloon v. Karimun. 
n,3M Khaloon (7), already cited above in 
connexion with tho legitimacy of a child 
born of a union with the sistor of an 
oxisting wife— a point with which wo are 
not concernod in this case— tho Calcutta 
High Court expressly folio wod tho above 
dictum of Mahmood. J.. and hold that tho 
doctrine of acknowledgment is not appli- 
cable to a case io which tho paternity of 
tho child is known, and it cannot there- 
foro bo called in to legitimatise a child 
which is illegitimate by reason of the 
uolawfulnoss of the marriage of its par- 
ents. But, here again, tho decision is of 
no value on the particular quostion whe- 
ther tho issue of simple fornication can- 
not ho logitimatised by acknowledgment. 
For if the marriago with the sister was 
batil as held by the Calcutta Court — 
then there was a condition present which 
rendered legitimacy impossible, namely 
the impossibility of a lawful union bet- 
ween_thoj> areuts; while, if the marriage 

(17) (1603] 15 All. 396. 


was fasid, thero was no need of acknow- 
ledgment, the child of such a union being 
recognized as legitimato by the law. 

However, in Dhan Dibi v. Lalon lhbi 
(18) we have a case directly in point, 
bocause tho child concerned was neither 
tho child of adultery, as in Liaqat Ah v. 
Karimunnissa (17). nor of incest, as ho 
was considered to ho in Aizunnissa Kha. 
toon v. Karimunissa K halo,- it (7), but tho 
offspring of simple fornication The Privy 
Council casos above mentioned v.ero fully 
considered, and it was held that, under 
the Mahomedau law, whore a child is 
begotten by a Mahomedan father on a 
Hindu prostitute living with him, no 
acknowledgment by tho father can confer 
on the child tho status of legitimacy. 
This view was subsequently distinguished 
hut uofc dissented from, by fchreo Judges 
of tho same High Court, who deeidod in 
Ihlec Fazilatunessa v. Hi bee Kamanin. 

(19), that unless thoro is an absolute 
bar or impediment to a valid marriage, 
acknowledgment has tho effect of legititi- 
mation according to Mahomedan law, 
where oither tho fact of the marriage, or 
its exact tune with reforonco to tho legiti- 
macy of tho child's birth, is a matter of 
uncertainty. It was further bold in this 
ci6o that the doctrine of acknowledgment 
is an integral portion of tho Mahomedan 
family law, and tho conditions under 
which it will take effect must bo deter- 
mined with rofercnce to Mahomedan 
jurisprudence, rather than to tho Evi- 
dence Act. It will thus ho soon that the 
dictum of Mahmood, J., in the leading 
Allahabad case was again substantially 
approved and followed. That was also 
the course adopted by the Bombay High 
Court in tho very roceut case of Mardan. 
saheb v. Iiajasaheb (20), where it was 
rulod that under Mahomedan law a person 
can acknowledge a child as a son, when 
there is no proof of the latter's legitimate 
or illegitimate birth, and his paternity is 
unknown in the sense that no speoifie 
person is shown to havo been bis father. 

It is not permissible to acknowledge a 
child bom of zina (i. e., fornication, 
adultery, or incest). In this case the 
learned Judgos had before them all the 
previous decisions abo\e examined, but 
they confined themselves to an uncondi- 
tional adoption of the law a9 laid down 

(18) (1900) 27 3*1. SOI. 

(19) 11905] 9 C.W.N. 352. 

(20) (1909) 31 Bom. 111=1 I. C. 254. 
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by M ah mood, J., in the case of Muham- 
AUnhadad v. M uhammad Ismail 
Khan (16). 

In Sundari Letani v. Pitambari 
Letani (21), where a Hindu married 
woman, undivorced from her Hindu hus- 
band, embraced Islam and married a 
Mahomedan according to the forms of 
Mahometan law, and had sons by him 
during the lifetimeof her Hindu husband, 
it was held that the sons were illegiti- 
mate; and Dhan Bili v Lalon IJibi (18) 
was relied upon as an authority for that 
view. But the caso was decided from the 
Hindu point of view, and should cot, I 
think, bo regarded as laying down what 
would have been the position of the sons 
with reference to their right of inheri- 
tance from their Mahomedan father, either 
by virtue of the nikah, or by his acknow. 
ledgment of them, if any. There does 
not appear to be any published decision 
of this Couit upon the legal effect of 
an acknowledgment of sonship under 
tho Mahomedan law, though the ques- 
tion must frequently have arisen. I 
have therefore made a full examination 
of the authorities in this case. I havo 
been unablo to find any ruling of tho 
Madras High Court, hut it seems to me 
that thero is sufficient case-law available 
for my guidance. Before summing up 
tho matter, it scorns expedient to mention 
one or two other points which have some 
bearing on tho quostion. 

Tho decision of Mahmood, J., above 
cited lays down tho proof or presumption 
of a valid marriage as a condition prece- 
dent to tho legitimacy of a son under 
Mahomedan law. It is somewhat diffi- 
cult to reconcile this with the very clear 
enunciation of that law by Mr. Ameer 
Ali in his above troatiso according to 
which illegitimacy is confinod to the off- 
spring of zina, in which is included a 
uuiou, albeit obtained by going through 
the ceremony proscribed for lawful mar- 
riage. botwoen persons whose lawful mar- 
riage is impossible by reason of some ab- 
solute and insurmountable barrier so that 
the attempted marriage is batil. But 
even whero a void marriage of that kind 
is entored into in error or ignorance as to 
facts the issue thereof conceived before 
discovery of the error and nullification of 
the union by the Judge i9 held legitimate 
and in every case the issue of a fasid 
marriage even though tho woman fails 
(21) [1905) 32 Cal. 871. 


to acquire thereby all the status of a wife 
is declared to be legitimate without ac. 
knowledgment and despite subsequent 
severance of the parents. I must take 
this to be the law notwithstanding that 
ths dictum of Mahmood, J., suggests that 
the issue of an invalid marriage is, ipso 
facto illegitimate. 

Again, in considering the absolute bars 
to legitimacy, we must bear in mind 
that therecan be no legitimate "per subse- 
qums matrimonium'’ under the Mahome- 
dan law. That law requiros that the 
child should be born not less than six 
months after the date of marriage proved 
or presumed; but acknowledgment will 
secure legitimacy to an earlier child by 
certain fictions in favour of legitimacy, 
to which Mr. Ameer Ali refers at pp. 232 
and 323 of bis said volume. Legitimacy 
is also presumed in the caso of a birth 
within two years of tho termination of a 
valid marriage. These presumptions be- 
ing a part of tho substantive law of the 
Mahomedans will not be affected it seems 
by tho rule laid down in S. 112, Evi 
donee Act. Wilson’s Digest, p. 169, 
Ameor Ali’s Mahomedan law, Vol. 2, 

P- 234. It is not onough that tho child 
should be born in wodlock. It must bo 
conceived as tho result of a union which 
is not zina. i. o., an act of fornication. 

So far then as tho present caso is con- 
cerned the Mahomedan law applicable 
may be summarized thus : (1) In all 
cases in which marriage may be prosumod 
from cohabitation combined with other 
circumstances for the purposo of con- 
ferring upon the woman tho status of a 
wife, it may also be presumed for tho 
purpose of establishing paternity and 
legitimacy. (2) Paternity is established 
in tho person said to be the father by 
proof or legal presumption that the child 
was begotten by him on a woman who 
was at the time of conception his lawful 
wife or was in good faith or reasonably 
believed by him to be 6uch, or whoso 
marriage being merely irregular (fasid) 
and not void (ab initio batil) had not at 
that time been terminated by actual se- 
paration. In all such cases tho offspring 
of the union is legitimate. (Sj Pater- 
nity and legitimacy may also be pre- 
sumed from acknowledgment by the 
putative father in overy caso where it is 
humanly and legally possible that be 
might have been the father in the fact, 
and there might have been a valid mar- 
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riage between him and the mother of the 
acknowledged child (4) This, presump, 
tion of paternity and legitimacy can l>e 
rebutted by— (a) disclaimer on the part 
of the acknowledges, he or she being of 
an age to understand the transactions ; 
(b) such proximity between the ages of 
acknowledger and acknowledge© as would 
under the alleged relationship be phyei. 
oally impossible; (c) proof that the ac. 
knowledgeo is in fact tho child of somo 
other person ; or (d) proof that the 
mother of the acknowledges could net 
possibly have been the lawful wife of tho 
acknowledger at any timo when tho ac- 
knowledgeo could have been begot ton. 
apit that such child is therefore walulu/. 
/.ina. (5) A marriage by a Mahomed »n 
iwith a non- Moslem woman unconverted 
|to Islam, who is not at the time tho law. 
ful wifo of another man is merely ir. 
rogular (fasid) and the child horn of such 
a union is legitimate. (G) Whore a 
child Ins been acknowledged by a Maho. 
medan fathor tho burden of disproving 
•he paternity and legitimacy of such 
child lies heavily on tho person who do- 
oies .them. (7) Neither paternity nor 
legitimacy can be obtained by adoption 
and a child bogotton by zina cannot I* 
made legitimate by tho subsequent mar. 
riago of its parents before its birth. 
3. 112 , Evidence Act, being inapplicable 
to Mahomodans. 

In this view of the law it seems oh. 
vious that tho case must go hack for re- 
trial. I do not think it would sutlico to 
rofor hack an issue ns to the legitimacy 
of tho defendant Zakar Ali. It is neces- 
aary to have a full examination of the 
partios so as to ascertain their allegations 
ns to the circumstances under which 
Ramotin became tho mother of Zakar Ali 
Suoh vaguo allegations as tho following, 
undo by tho defendant's pleader, cannot 
bo accepted : 

" Abbas Ali married Ramotin by nikab after 
converting ber into Islam, but when this nikab 
took place my clients cannot say." 

It is the business of Zakar Ali's guar, 
dian and advisors to ascertain tho facts 
from Ramotin who is said to ho alive; 
and that lady should certainly he exa- 
mined as a witness on the point. Their 
general allegations of marriage or of il. 
legitimacy, are quite insufficient. Tho 
plaintiff must prove according to definite 
allegations, that there was an insur- 
mountable barrier to a lawful marriage 
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between Ramotin and Abkas Ali. Fail, 
ing that tho presumption of marriage 
will be all hut conclusive, anrl though 

marriage can bo disproved tho ovidenco 
must ho extremely cogent to displace tho 
presumption which is not an ordinary 
presumption of evidence hut a strong 
rule of tho Mnlionicffiiu law. Tho more 
oral testimony of parti an witnesses 
would ho quite insufficient. Tho appeal' 
is allowed; tho decree of tho lower Court 1 
is levei se l and t lie case is reman led for 
afresh tml and decision with a Ivor, 
tcnco to tho above rounrks. There will 
ha no refund of court. fees. Co>t* hire 
an t ni'hfrto will abide the result, 

r.N. K.K. Aj />oil allowed. 
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M.TTRa, A. J. C. 

Dilethwar Bnm J'nhman —Plaintiff 
— Appellant. 

v. 

XoharSnrjh and a nother— Defendants 
— R*«l>ondouU. 

First Appeal No. 70 of 1917. Decided 
on loih August 19is. f rom decree of 
Addl. Dm. Judge, Raipur, in Civil Suit 
No. 3.! of 1916. D . lift, July 1917. 

J2 Evidence Ac! 1 187 2 » S 18-Ad.nis.ion 
ol Onnl M,,,,| persons jointly interested 
• «* * ,f made in character of person 

jointly interested. 

Wluro Kcvcrat p.v*°n, are jointly Interested 
in the Mibyct-m .tier of a mill. the .1 rule 
i- ‘hat «ho admission* of nuy ono of thoso 
?*!.*'*• "? ">"< him> If Md hi* 

j v I J ;• u < , 'be I her they be .,11 jointly suing or 
*u. d. pro. mI. d the Admission* relate to tho subject- 
mattcr iu dispute a„d wero made bv t|„. dccla- 
Mol iu hi* character of a |«isou Jaiotlv interest* 
ej with tho party AKAiott whom tho ovidenco 
ir tendered: 11 Lai. and il J. C. 110. Foil. 

[1» 42 C 2) 

v *bere there I* an admission by a party, 
he must show that tb* admission is untrue In 

‘/Kl iili 1 V ,KC ' ,> FnlL U’ 43 C 1) 

tt»» Hindu Law — A lienation— A ntecedent 
debt must be incurred apart from ownership 
of joint estate. 

An autccident debt justifying tho father or 
manager of a joint Hindu family in charging 

, family property must bo an obligation not 
only antecedently incurred, but incurred wholly 
apart from tbe ownership of tho joint estato 
or iho security afforded or supposed to bo avail* 
able by such joint esiate: A.I.R. 1917. /'. C. G1 

II* 43 C 2) 

c< Civil p. C (1908), S. 152 — Appellate 
Court can correct accidental slips in judg- 
ment and decree -Civil P. C.. O. 41, R. 33. 

An appellate Court ba«. under O. 41, R. 33* 

, ‘ T|, . P - C • Po«” to correct accidental slips in 
Judgment and decree of the lower Court, 
although no application has been made to it 
undor S. 152 of the Code. [P 41 C lj 
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II. S. Gour — for Appellant. 

Bepin Krishna Bose — for Respon- 
dents. 

Judgment.— This is an appeal from 
a suit to enforce a mortgage deed, dated 
23th October 1912, executed hv the 
deceased Ruprai for himself and for his 
minor uncle Naravansingh. The suit is 
against Noharsingh, minor son of Ruprai, 
and Narayansingh who has since attained 
majority. Out of the consideration of 
Rs. 5,500 secured by the mortgage, 
Rs. 3,500 was for the redemption of a 
prior mortgage dated 11th March 1909 
also execute l by Ruprai in favour of one 
Amritrao for Rs. 2,700. Tho plaintiff 
claims to have redeemed this prior mort- 
gage and produced the original mortgage- 
deed (Ex. P-5), which contains an en- 
dorsement of satisfaction purporting to 
bo in tho handwriting of Amritrao. Tho 
plaintiff has been given a decree against 
tho four annas share of Ruprai and tho 
suit has boon dismissed as against the 
shares of Naravansingh and Noharsiugh, 
tho lower Court holding that no legal 
nocossity lias been provod. Tho first 
point for decision is whether tho plain- 
tills has provod legal nocossity for oithor 
of tho mortgages. Both tho docuinonts 
contain tho usual recitals which would 
make out a case for necessity. Tho 
transactions however aro so recent that 
little woight can bo attached to these 
rocitals. Tho plaintiffs who is tho origi- 
nal mortgagoo of tho deed in suit, has 
not gone into the witness-box to depose 
to the representations made to him, nor 
is there any ovidenco that ho made any 
inquiries, and was satisfied about tho 
necessity for tho loan. There is no oral 
evidence of any kind to provo that tho 
loans woro necessary. The prior mort- 
gage, it will be noted, was also by Ruprai 
and not by any ancestor of Narayan- 
singh. It may bo conceded, as argued 
for the appellant, that Ruprai was the 
manager though the lower Court was 
disposed to think otherwise, but this 
concession doos not carry the plaintiff's 
case any further. 

Reliance however is placed upon cer- 
tain statements made by Narayansingh 
and contained in Exs. P-2, P-4, and P-6. 
In these statements the plaintiff’s mort- 
gage debt is admitted as an existing 
debt. Narayansingh applied to the 
Ceputy Commissioner under S. 45, Ten- 
ancy Act, for sanction to transfer sir 
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land without reservation of exproprie- 
tary occupancy rights. He had to estab- 
lish that the debts could not be met 
except by such a transfer. This state- 
ment is made by Narayansingh as repre- 
senting himself and the minor Nohar- 
singh. It is to the following effect: 

"We owe Rs. 5,500 to Dilesar (plaiutif!) under 
a mortgage-deed and our 12 annas of Babarbod 
is mortgaged for this debt.” 

The lower Court has attached no im- 
portance to this statement as, in its 
opinion, Narayansing had just attained 
majority; but it is pointed out that 
Navavansingh’s age as given in the deposi- 
tion (Ex. P-6) was 22. It is urged that 
this statement amounts to an admission 
which shifts the burden of proof as 
against both him and the minor Nohar- 
singh. I agree with tho contention of 
the appellant that tho statement is 
relevant also against Noharsingh. Tho 
following statement of tho law from 
Taylor on Evidence has been hold by 
Garth, C. J , in Kowsulliah .S titular i 
Dasi v. Mukta Sundari Dasi (1) to bo 
applicable to India under S. 18, Evidenco 
Act* 

"When several perrons aro jointly Interested 
in the subject- maltor of tho suit, tbo goneral 
rulo is that the adtnisiions of any ono of those 
persons aro reccivablo against himself and bis 
f.llows. vrbelhor they bo all jointly suing or 
sued, provided the admission relates to the 
subiect- matter in dispute and bo mado by the 
declarant in his character of a porson jointly 
interested with tho party against whom tho 
evidence is tendered " 

To the same effect is tho recent judg- 
ment of Mookorjoo, J., in /lm/;ar Ali v. 
Lutfe Ali (2), whore other authorities 
have boen collected. It is urged that tho 
statement of Narayansingh amounts also 
to an admission on the part of Nohar- 
singh under S. 18, Evidenco Act, and 
this admission has tho effect of shifting 
the burden of proof on both of them. 

In support of this the appellant cites 
the Privy Council case of Chandra 
Kunwar v.Chaudhuri Narpat Singh (3). 
Tho case in the Privy Council was con- 
cerned with the admission of a party 
himself and it was also upon a question 
of fact regarding his adoption. Although 
I have held that the statement of Nara- 
yansingh is receivable in evidence against 
Noharsingh. it is only an admission by 
construction of law. I doubt whothor 
such a constructive admission has the 

(1) (13*5111 Cal. 5S9. 

(2) [10171 15 Cal. 159=11 I. C. 11G. 

(3) [1907) 29 All. 134 (P.C.). 
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effeot of shifting the burden of proof as 
againt Noharsingh. 

The Privy Council laid down that 
where there is an admission by a party, 
he has to show that the admission was 
untrue iu fact vide p. 195 (of 29 All. 
of the ro|K>rt). Their Lordships quote 
the following passage from thcjudgmont 
of Baron Parke: “What a party himself 
admits to he true may reasonably by 
presumed to ho so.” Tho statement ahovo 
referred to (Ex. P..6) inakos no allega- 
tion regarding tho purpose for which 
tho loan was takeu from the plaintiff. 
It meroly states the existence of a debt. 
Its binding character is 'only to l>o in- 
ferred. According to tho view hithorlo 
taken by tho Court in such cases, it is 
binding to the extent of Ruprai s share 
in the family property. Tho mortgage 
is one by conditional sale iu which there 
is no personal covenant to pay. It is not 
iikoly that Narayansingh would know 
whether ho could repudiato Uuprai’s 
mortgages untill ho went to a lawyer, 
so far as his sharo was concornod. Tho 
allegation bo fir as it rolatos to the oxis. 
tenco of tho debt, is not disputed now. 
Tho plaintiff was no party to those pro- 
ceedings and tbero was do occasion for 
making a statomont as to whether tho 
dobt w: s binding on Ruprai's sharo alono 
or on tho wholo family property. The 
utmost that can be contended is that 
Narayansingh at tho timo probably I*. 
Jiovcd that tho mortgage was binding. 

J Ins is a mixed question of law and fact 
regarding which Narayansingh's belief 
may ho well founded or ill founded. The 
plaintiff is now socking to draw some 
lat -fetched inferences from that admis. 
sion. The Privy Council case, in my 
opinion is no authority for drawing 
such inferences from tho statement con- 
tained in Lx. P-6. The same observa. 

on applies to Exs. P. 2 and P. 1. I hold 
that the burden of proof is not shifted 
by those statements. 

On the whole I ngreo with the lower 
Umrt that legal necessity for either of 
tho mortgages has not been proved. 

1 Ins disposes of the case so far as Nara- 
yausingh is concerned and also the case 
against Noharsingh. except as regards 
the item of Rs. 3.500. As against Nohar- 
singh it is argued that there was an 
anteconont debt of tho father which the 
mortgagee had paid off. To prove the 
endorsement of Amritrao on the back of 


his mortgage tho plaintiff called one 
witness P. W. ?. Tim witooss says: 

1 he endorsement on ibe bid: of Hx P.-6 
appears to be in Amritrso's handwriting. I 
r.niuot say lor c.r«.iin if the handwriting is 
Amntrao’s. I bavo some doubts. I cannot say 
it is a forgery.” 

This was all said in examination. in- 
chief. I agroo with tho lower Court 
that the evidence of this \\ itness is in- 
sufficient to prove tho ondorsoment. 
There is no other witness on tho point. 
It is however rightly pointed out that 
tho plaintiff haa produood the original 
mortgage deed from An rilrao. Some pro- 
sumption, ro doubt, arises from this .'act 
hut it 13 still imi>ossihle to hold on this 
I • resumption that tho plaintiff had paid 
Ks. 3.500 to Amritrao; and without a 
:i tiding regarding tho amount paid by 
tho plaintiff it is impossible to give a 
decree. I am asked to givo the plaintiff 
a furthor opportunity of proving tho 
eL-iorsemeut. This I am not preparod 
to do. especially as no application to this 
effect was made to tho lower Court after 
tho examination of P. W. 7 or at any 
later stage. In Sahu Ham Chandra v. 
lihu/i Simjli (4) Lord Shaw lays down 
what sort of antocodont debt will justify 
the father in charging tho family pro. 
l»crty. Ihs Lordship says: 

'll inu-t be an obligation not only nntcco- 
cloMlv incurred, bul tncuricd wholly apart from 
ibe o\voer>hip of the joint estate or the recuritv 
o Ttl'e*" ° f ‘ U,,po ‘ ’' d 10 bo ava 'lablc by such joint 

The fathor's powor in tho absence of 
Dccossity to deil with the joint family 
property is troated ir. tho judgment as 

an exception to the genoral principle of 

Hintu law. This judgment then pro- 
ceeds: 

.V™* " c *?!. ion l "'lowed, as in the state 
of tho authorities it must be. it appears to their 
Lordships to apply, and to apply to the Cano 
wuero the father's debts bavo been incurred 
irrespective of the credit oblalnablo from im- 
movable assets which do not personally bolouc 

vL.«\J Ul - a I e i0 ', 01 ,arnl, >' P r °P° rl y- In their 
view of tbe rights of a father and his creditors. 

" the principle were extended further, then tho 
exception would be made so wide as in eflect to 
extinguish the sound and wholesomo principle 
usell m that no manager. Ruardian.or trustee 
can be entitled for bis own purposes to diBposo 
of tbo estate which is under his charge. In 
w'HttT be said that tbe rule of this part 
el the Mitakbshara law is that the joint family 
estate is in this position: under his management 
ne can neither obtain money for his own pur- 
poses for it nor can he obtain money for bis own 
purposes up on it. To permit biin to do so would 

(4) A r T *?; ™ 11 P. O. 01=39 All. 437=<r 
I. A. 120-39 I. C. 230 (P. C.). - 
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onable him to sacrifice those rights which he 
was bound to consorve. This would be equiva- 
lent to sanctioning a plain and, it might be, a 
deliberate breach of tru-t. Tho Mitakbsara law 
does not wairant or legaPze any such transac- 
tion. Tho limits of tho principle of the excep- 
tion have been thus set forth, because in their 
Lordships' opinion th*y form a guide to the 
settlement of the conflict of authority in India 
on the subject of antecedent debt.” 

The previous debt, having been secured 
upon the credit of the joint immovable 
property, was not such an antecedent 
debt for which Ruprai could have 
charged his son's share in the joint fami- 
ly property. The decree of the lower 
Court has awarded tho plaintiff the 
mortgager’s share in tho mortgaged pro- 
porky. There is no appeal from this 
decree by tho defendants. There ap. 
pears to be an accidental slip in the 
judgment and decree with requires cor- 
rection. Although no application has 
>een made to mo undor S. 152, Civil 
l*. C., I havothe power to correct the 
lecroe, especially in view of the new 
Hootion, O. 41, R. 33. Ruprai ’s share 
in tho family property was four annas. 
The lower Court says that tho mortgage 
is binding on tho dofondant9 in roapeefc 
of Ruprai s four annas. It then pro- 
ceeds to acd that the plaintiff is entitled 
to foreclose Ruprai's four annas share 
of the village. Tho family however own- 
ed only twelvo anna9 in the village, as 
correctly pointed out in an oarlior part 
of tho judgment. The plaintiff is there- 
fore ontitlod to foreclose one-fourth of 
twelvo anna9, that is three annas of tho 
village. This was a mistake due to 
inadvertence, and tho docreo will there- 
fore have to bo modified by showing 
three anna9 share of Mouza Baharhod as 
the property to be foreclosed under the 
decree. Tho appeal fails and is disrais- 
Bed with costs. 

P N./R K. Appeal dismissed. 

A. I. R. 1918 Nagpur 44 

Prideaox, A. J. C. 

Madho Prasad and another — Appli- 
cants. 

v. 

Jaggansi — Non- Applicant. 

Criminal Revn. No. 53 of 1917, Deci- 
ded on 10th May 1917. from order of 
Addl. Coramr. and Sub-divl. Magistrate, 
Ramtek. in Criminal Misc. Case No. 2 of 
1917. D/- 15th Fehruarv 1917. 

(a) Criminal P. C. (1898>. S 145-Order 
under S. 145 will not be ordinarily interfered 


with in revision, but if such orders are in 
excess of powers High Court will interfere 
especially where party is prejudiced. 

Ordinarily orders passed under S. 145 will 
not be interfered with under S. 435 of the Code, 
but where an order purporting to be under tho 
former section exceeds the powers given by it, 
the High Court will ‘interfere, especially where 
there has been material irregularity which has 
prejudiced a party to tho proceedings. 

[P 45 0 11 

(b) Criminal P. C. (1898), S. 145— Proceed- 
ings under — Procedure in S. 145 must be 
strictly followed — Party not given opportu- 
nity to appear — High Court can interfere in 

Proceedings under S. 145aronot within juris- 
diction unless the procedure prescribed therein is 
strictly adhered to. Where it appoars that a 
party to tho dispute has had no opportunity of 
appearing and putting in his written statement, 
the proceedings will beset asido. IP 45 C 2 ) 

G. Y. Deshmukh — for Applicants. 

P. R. Naidn — for Non- Applicant. 

Order.— On 5th February 1917 infor- 
mation was laid under S. 145, Criminal 
P. C. by tho Sub-Inspector of Polico, 
Deolapar, in the Court of the Sub divi- 
9ional Magistrate. Ramtek, to tho olfoot 
that there was a dispute regarding threo 
fields situated at Mauza Karwahi botwoon 
Madho Prasad and Ramnarayanlal on tho 
ono hand and Jagansi Gond on tho other 
and that tho said dispute wa9 likely to 
cause a breach of tho poaoo. Tho Sub- 
Divisional Magistrate directed the part- 
ies to appear bofore him on 15th Feb- 
ruary 1917 at Deolapar and to put in 
writtou statements of their respective 
claims a9 to aotual possession of tho pro- 
perty in dispute and as tho case appeared 
to bo ono of some emergency, tho Magis- 
trate attached the threo fields ponding 
decision of the case. On 15th February 
1917 tho case was taken up, not at Deola- 
par, but at Chorbaoli. a village somo niue 
miles from Deolapar. It was called at 
3 p. m. The Sub- Divisional Magistrate 
in his order states that he bad issued 
orders to the Sub- Inspector the previous 
day that case would be heard at Chorbaoli 
and as Madho Prasad and Ramnarayanlal 
wero absent when the case was called, 
the Magistrate proceeded ox parto and 
passed an order stating that finding Ja- 
gansi was in possession of tho property 
in dispute, he should retain possession 
until evicted therefrom in due course of 
law. 

Against that order, the present applica- 
tion for revision is filed by Madho Prasad 
and Ramnarayanlal. I am satisfied that 
the Magistrate’s order which is not on 
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record said to have been issued on 14th 
to the Sub- Inspector telling him to in. 
form the present applicants that they 
should attend at Chorbaoli in place of 
Dsolapar, was not served on them in 
time to allow them to he present. They 
had engigol Mr. Parakh, Pleader, to re- 
present them in the case. Mr. Parakh. 
-who is present in the Court, tells mo 
that he roachel Dsolapir with his clients 
at S or 9 a. m. on the morning of 15th 
J-ebruiry. lie put up with the Sub. In- 
spector there, but was told nothing as re. 
gards the chango in the phco of hearing 
until about 4 o’clock in the afternoon 
when apparently on a chit receive 1 from 
the Sub- Divisional Magistrals reader 
the Suo Inspector told the pleader tint 
Chorbaoli (hit ,lav. 
if. 1 ' that «•» i,-« 

n 1 1,m '' ulrel at Cl>orl.:,o!i an 1 
", 8 ‘l’ '■*' I'oon ,li, n „.cl 

0 . Tha Sab- Divisional M.si.-r,.,, , t 
T at ‘" n ° was al„ont (rora tb. h, inflow, 
rim was on the overling of the 15th. There 

word° ,CaS ° n t0 ' l0Uht Mr ’ » 

Whether it istho fault of thcSuh.Divi. 
j l<,n 1 ^1 i«i4tr.ate’i clerk or of the Sub. 

In poctor that information did not reach 

the apphcanti in time, it is not mv husi. 
noss to decide, but I am ciea. lv of opinion 

u.t w,, ll0t ^.Iblo for lh# f vo 

1 tl o r T" ' th ° Go,,rt * Chorbaoli 
at the time the case was called. There 

° l 1 ° 1 11,0 Sub. Divisional Magistrate’s 
order is open to revision. I have no he*i- 
tU.onm sol ting it aside. Counsel for 

H « Sk 

WH5BS5S 

Purporting to ho under S 1 1 r, 

«ho powers given bv the section lh , I 
-ourt can interforo. Irregular and illegal 
proc^lings under Ch. 12 are suh £j 
, o the ro visional jurisdiction of this 
?oT r S f 8 Pa " ,lurai >0 Oooind. Tn r e 
n dUr £” 9 r,0vhuI P “’«ri,Tn re 
1)1 De "n n Ckan rl v ’ Qneen n*pr*** ( 4 ), 
n?,,' m V ' nil0,a ***<*) *nd Ah. 

{»} 113011 25 lljm. l?o! 

(1 j 1W| 2 P. R. lfiOO Cr. (F. B ). 

(5) 11002] 23 P. R. 1902 Cr. ’ 


dulla Khan v. Gnnda (6). I hold the 
proceo lings under S. 115. Criminal P. C. 
are not within jurisdiction unless tbt 
procedure proscribe 1 thoro is strictly 
adhered to and therefore when a party t<, 
too dispute has had no opportunity o: 
appearing and putting in his written 
statement, this Court can settlio proceed- 1 
iugs aside. 

This Court is no* entitle-] to intorforo 
meroly lieoauso there has boon an irre- 
gularity in the proceedings or an errono. 
ous decision on a question of fact or law, 
hut it can and will interforo when there 
has bean a material irregularity 
lias prejudice 1 a party to the prove*: 


Parmtttar Singh v. Kai/aipali {!) 


c-i 

wl 

of 

to 

to 


• hic'i 
ings: 

••* * .. The 

irregularity hero Ins provci te ’ tl.o ap. 
plicinis from having a fair trial. I do 
not <|ues ion t!ie Magi>ti a*o\ power to 
proceed ex parte against i i irty in pro. 
licga uu.lcr S. 115. Criminal P. C.. 

*hat j i :v having duo no;i.;o 
tiie dato l»x a I for lioarjng fails 
nttond iu p oi ion or by pl-udcr 
put in a wruieo statement of his 
clti.n, but in the presont case the appjj. 
cants were not given notice in time 
1,1 ;* th ® c *'<> wool I he heard at Chorbaoli 
aril they aro entitled to ho heard and 
must lie board before tho lin.al ordor 

under 3. 145 it pa«««1. 1 set aside fene 
order of the Sub- Divisional Magistrate, 
ditol 15th February 1917 aoddireet that 
tho case bo proceo led with and dealt 
with aeeording to law. It is praise 1 hero 
that tho case should not bo returned to 
the Court of tho Sub Divisional M 
Irate. Hamtek. for disposal. Mr. Bourne 
as seems clou from para. 4 of the D:s. 
trict M ig i strata's reply to tho notico cal. 
Iiug upon him to show causo why the 
order should not bo sot asido. has since 
the disposal of tho exso made a local in- 
quiry into tho question of possession, an 
inquiry .made on tho application of 
•lagan si. the non-applicants, for making a 
also report in this case to tho police. 
Under these circumstances as tho Sub- Di 
visional Magistrate. lUmtck. must have 
n»*le up Ins mind on tho question of 
possession, the case will bo now disposed 

of by such other Magistrate as tho Dis- 
trict Magistrate may direct. 
r.H./n.K. Order set aside. 

(CJ 119071 7 P. R. 1907 Cr.=G Or. L. J Tl3 

(?) 11916J 17 Cr. L. J. 303=35 1. C. SOI 
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Batten, A. J. C. 
Tukaram Kunbi — Applicant. 


novo and proceeded 
law 

P.N./r.k 


with according to 
Order set aside. 


Punjabrao as Ganpatrao — Non- Appli- 
cant. 

Criminal Revn. No. 71 of 1917, Deci- 
ded on 13th June 1917, from order 
of Subdivil. Magistrate. Katol, under 
S. 145, Criminal P. C., D/- 5th February 
1917. 

(a) Criminal Trial — Summons — Procedure 
is same as in civil cases. 

The law for service of a summons in criminal 
cases is on the same lines as the rules for the 
Bcrvico of a summons in a civil case. (P 4G C 1) 

(b) Criminal P. C. (1893), S. 145— Proceed- 
ings under — One party not served with 
notice — There is defect of jurisdiction and 
High Court con set aside order in revision. 

In an inquiry uuderS. 145, Criminal P. C . both 
sides must ‘>o beard: consequently, if one of tho 
parties to the inquiry is not served and the 
Magistrate proceeds with the case, thcro is 
a defect of juriidiction, and his order is liable to 
bo set aside in revision by tho High Court: A. I. 
It. 1919 Nay, 44 Foil. [P 4G C 1) 

Gangadhara Sitaram and D. W. 
Katho/e — for Applicant. 

P. R. Naidu—iot Non-Applicant. 

Order.— Iu this case ono of tho parties 
to an inquiry uudor S. 145, Criminal 
P. C., was not sorvod. Tho summons 
was attached to his house is his absence 
in Nagpur. No "due diligence” was 
usod to effect porsonal sorvico within 
the meaning of S. 71, Criminal P. C. 
Tho law for tho sorvico of a summons in 
criminal cases is on tho same lines as the 
rulos for the sorvico of a summons in i 
civil case, and tho remarks in Dwarkabax 
v. Macleod (1) aro applicable hero. Tho 
olomontary rulo of law that both sidoa 
must bo heard has been disregarded, and 
thoro has beon a defect of jurisdiction 
similar to that in Madho Prasad v. 
Jaggansi (2). As to this Court's juris- 
diction to interfere in revision. I on- 
tiroly agree with tho remarks cl Pri- 
deaux. A. J. C., in tho case last citel. 
It is also to he observed that the re narks 
as to the jurisdiction of this Co.irt in 
revision when tho Magistrate has acted 
without jurisdiction, contained in Mural 
Singh v. Paika Bai (3), are obiter dicta. 
As agreed tc by the District Magistrate, 

I set asido the Magistrate’s order, and 
direct that proceedings bo taken up de 

(1) [190G1 2 N. L. R. 63. 

(2) A. r. R. 1919 Nag. 44= 53 1. C. 615=20 C. 

R.L. J. 775. 

(3) (1901] 17 C. P. L. R. 133=1 Cr. L. J. 877. 
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Stanton, A. J. C. 

Haji Bepim— Piaintiff— Appellant, 
v. 

Shankar Rao Parbat Rao Deshmukh . 
— Defendant— Respondent. 

Second Appeal No. 30-B of 1916, De- 
cided on 16th February 1917, against de- 
cree of Addl. Dist. Judgo, Akola, in Civil 
Appeal No. 121 of 1915, D/- 20th Sep- 
tember 1915. 

(a) Landlord and Tenant — Agricultural 
holding ia not transferable in Berar. 

An agricultural holding la a personal right 
not transferable unless expressly declared to bo 
so by contract or by statute. In Borar thero is 
no law which permits an annual tonant of an 
agricultural holdiDg to transfer his right. 

(P 47 C 1] 

(b) Landlord and Tenant — Under Borar 
Land Revenue Code tenant right is trans- 
ferable— In absence of fresh contract with 
landlord transferee obtains merely trans- 
feror's right title and interest— If transfer is 
from woman with limited interest right 
ceases on her death. 

Under the Berar Land Revenue Codo a tonant 
right is heritable and transferable as "property'' 
but a transferee of a tenant right by contract 
who dees not make any fresh contract with tho 
landlords obtains only tho right tillo nud Inter- 
est of the transferor and If tho transfer Is from 
a woman with a limited interest his right to oc- 
cupy tho laud would come to an end on bor death 
or remarriage. (P49 0 1] 

Bipin Krishna Bose nud Lai Mohan 
Vivian Bose— tor Appellant. 

Judgment —Tho plaintiif is thoownor 
of n jagir in Borar. Tho defendant is in 
possession of land which was formorly 
occupied by a tonant named Anandn. 
This tenant died a few years ago and 
on 29th May 1912 his widow, Mt. Lak- 
shmi execu.«d a document whereby sho 
purported t soil the tenant right to tho 
defendant. The plaintiff brought the 
suit out o? which this appeal has arisen 
to ovict l*io defendant a3 a trespasser. 
The defendant pleaded that Anandn was 
the holder of a hereditary and permanent 
tenant right which his widow had in- 
herited from him and transferred to tho 
defendant who therefore claimed to be a 
permanent tenant and as such not liable 
to be evicted. This original pleading 
was further evolved into the plea that 
Ananda was an ante ijara tenant. The 
Courts below found that an ante- ijara 
tenancy was not proved but that by rea- 
son of the antiquity of the tenancy no 
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satisfactory evidence of it9 commence- 
ment and term is forthcoming. They 
ruled therefore that the tenancy was 
permanent by which I understand them 
to have applied S. 78 (2). Berar Land 
Revenue Code, and to have held that the 
term of the tenancy is co.extensive with 
the duration of the plaintiQ’s jagir as 
such. The Courts below have furthor 
found that tho tenaut right is alienable 
and declaring the defendant to he a 
permanent tenant have dismissed tho 
suit. The plaintiff has therefore mado 
this second appeal. Two main grounds 
are put forward on her behalf, namely: 
IL that tho tenant right was not liable 
and (2) that in any case the defendant 
has culy purchased the limited intorest 
ol Mt. Lakshin i. 

Tho learned advocato for the appellant 
felt, himself tinablo to prcs» the first of 
theso grounds in tho faceof IhodecLio.i of 

n \- rn ' « -> ■, * r • c - in v /V tram 

ii). in which tbesamelearoc I 

successfully sustained an opposite con- 
tent, on. For that reason ! abstain from 

d'MU th.! point in fhi 
oonfess to feeling considerable .1 
all due respect to the eorreoli 
assumption that because there is no law 
m Lorar which expressly forbids an an- 
mini tenant from transfer ring hie rights 
thorefore eueh rights nr 0 transferable, 
iihcro i« abundant authority for the view 
that an agricultural holding is a personal 
right not transferable unless expressly 
declared to bo so by contract or hv sta- 
tu °j. . Ther °fo*o it seems to me tint it 
would lie more correct to say that there 

n.i5°»i aW ? ? 0rar whioh Permits an an- 
nua! tenant of an agricultural holding to 
t runs for lus rights. Undor the Bengal 
Tenancy Act, lM;39, which was th**prcde- 

ZZ u£f Central Provinces Tenancy 

UiM, ; 1 t0f f l,a> ,l *«* generally 

hold that an agricultural tonancy was not 

transferable. No doubt S. (I T 1* \lv 

l-nr “ h j ch ,K W “ WIM tolWfa- 
lJOi macta that property of any kind 

may l„, transferred. But tho Act avoids 
any definition of the important word "pro 
porty and as pointed out by Lr. G 0 ur at 
V- 12, Edn. 4 of his work on the 
InnT 0 " I>r0I ^ rt >'' ifc >3 necessary t 0 

A vt U U r' VOrd wilh circumspection. 
th« 1 P r 0pert >' ol hor husband in 

the eye of the law. but she is not cr- 

1 nrV,oi-r^ f l er - abl °- - Howqverjhore is 
(1) Ll9i7j 13 N. L. R. U=3-J I7a 15. * 


a good deal to be said on the other side, 
and as tho contention is not pressed 
before me I sue no roasoo to come to any 
finding which might |»ossib!y ho in con- 
flict with tho published ruling. 

For the purjKJses of this appoal, thoro- 
foro I will assume, without any decision 
of my own on the point, that the tenant 
right of tho late Ananda was heritable 
and transferable in the ordinary way. 
The provisions of the Bcnr Code are not 
very clear in their applicability to ten. 
ancies in alienator! land as compare 1 with 
tenancies and othor forms of hoi lings in 
unalienaled land. No doubt some attempt 
is made in S. 222 to sot out a general 
rule; but 8 225 provides exceptions 
thereto which are rondered some a lut 
vague I>V use of thaw >rdi "a, far as may 
. , Moreover. is a tenant in an nliona- 
w-l vi. hgo included in tiio category of 
holders of alienated land", or is he n 
tenant from a holder of such laud? For 
if bs. <2 and 73, while applying to the 
alienee from (.oiornment, do not apply 
tobi, tenants, then the horitahility and 
alienability of an sjara tonancy becomes 
extremely doubtful. S. 223 contains 
express piovisions for the protection of 
an auto. alienation tenant; and that 
^uggost 9 that pastil ienat Ion tenants are 
elt to mako their own terms with thoir 
landlords and receive no statutory pro. 
ec ion independent ly of their contracts, 
ut I am inclined to hold that Ch. 7 of 
tho abovo Cchlo is one of general applica- 
bility, and that S. 78. with which that 

chapter opens, applies as much to ten. 
ants ,n ahonatc 1 villages as to tenants in 
unalionatod lands. Therefore I accopt 
the hading of tho Courts below that the 
tonant right of Ananda was of tho kind 

c^io 0< f ° r by S ‘ 78 (2) ot thc Borar 
We have it. then, that Ananda held a 

, !?, h V v,,ich ' vas heritable and 
-lansfera Me. for a term co-existent with 
tho uurat.on of tho plaintiffs jagir as 
d U .v , , I)ut3 -^. which dels with the 
unlhl i‘ n ,“? d */" a,or occupancy of 

M mav 11 ?" J ' 0oly a|,pl) '- as ,ar 

11 h0ld6r 

of aheuato' 1 land like the plaintiff. Tho 
deputy Commissioner can ‘‘recognize" 

d?rpin nd f traDS * or0os °f occupancies held 
direcUy from Government. But. obvi . 
ously ho cannot take that course in 
regard to the tenants of private pro 
prietor. Therefore we can only apply 
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S. 72 to such cases as the present by 
holding that the tenant right is heritable 
and transferable as ‘ property.” The 
difference is very substantial. Each 
transferee of an occupancy who is recog. 
nized by the Deputy Commissioner 
becomes a fresh occupant, and holds with 
all the rights of an original occupant. It 
does not matter in his case that the occu- 
pant for whom he has been substituted 
was a woman with a limited interest, or 
the last of a line of holders, on whose 
death the occupancy would have lapsed. 
The now occupant becomes the first of 
a fresh line of devolution until another 
transfer again starts yet another line of 
proprietor and successors. But a trans- 
feree of a tenant right by contract who 
jdoes not make any fresh contract with 
jtho landlord, obtains only the right, title 
and interest of his transferor. In the 
present case, following the assumption 
Urea ly made as to the tenant right of 
Ananda being heritable, it was inherited 
by his widow Lakshmi Bai. The defen- 
dant bought the right, title and interest of 
Lakshmi Bai, and nothing more. rie 
stands in the shoes of his vendor, and 
his right to occupy tho land comes 
to an end on hor doath or remarriage, I 
therefore modify the decrees of tho 
Courts dismissing tho suit by adding the 
words 

"bccamo the d* fondant tho transferee of tho 
right, title and intorest of tho tenant Laxmi 
Bai, widow of Ananda, is entitled to occupy tbo 
land as a tenant of the plaintiff until tho death 
or remarriago of his vendor, tho said Lakshmi 
Bai." 

I make no order a9 to the costs of this 
appeal. In the Courts below costs will 
be paid as ordered by tho lower appellate 
Court. 

p.N./R.K, Decree modified. 
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Mittra, A. J. C. 

Bhaosingh and others— Defendants — 
Appellants. 

y. 

Mahipat and others — Plaintiffs and 
Defendants — Respondents. 

Second Appeal No. 353 of 1917, De- 
cided on 28th August 1918, from decree 
of Third Addl. Dist. Judge, Buldana, 
D /- 4th July 1917, in Civil Appeal No. 7 
of 1917. 

Tort — Trespass — Suit against joint tres- 
passers acting in concert — One defendant 
can rely on litle of another. 

A defendant who is sued as a trespasser can 


1918 

rely upon tho title of his co-dofendant if both are 
alleged to have been acting in concert, even 
though bis own derivative title is not proved. 

L p 49 0 2] 

M. V. Joshi — for Appellants. 

K. K. Gandhe— for Respondents. 
Judgment.— The plaint alleges that 
defendants 1 to 4 illegally dispossessed 
the plaintiffs of the eastern half of sur- 
vey No. 29, which belonged to tho latter 
and was in their possession till 1915. 
Para. 2 of tho plaint further states tho 
cause of action against tho remaining 
defendants in the following terms: 

"Before Ibe Record of Rights tho kbata of tho 
field stood in tho name of Dhurpati. defendant 5. 
As she end defendants 1 to 4 have given the field 
in suit in mortgage to Naravan Sub, defendant 6, 
in the year 1912, alio and Naravan Sah have 
been impleaded as defendants 5 and 0. Defen- 
dant 7 is joined because he helped in removing 
the crops.*’ 

The plaintiffs' prayer was that fchoy ho 
put in possession of the eastern half 
which defendants 1 to 4 have takon pos- 
session of and that tho defendants ho 
directed to pay R». 97 as raesno profits. 
Dofcudants 1 to 4 pleaded that they 
were in posse e sion under a mortgage of 
1S88 executed by ono Gopai, tho prodo- 
cessor-in-titlo of defendant 5, who was 
according to those defendants owner of a 
half share in tho survey number. The 
caso proceeded ox parte against tho re- 
maining defendants. Tho Munsif held that 
the plaintiffs -were tho owners of tho 
wholo field and were in possession till 
1915, that Gopai’s title to tho half-share 
was not proved, and that defendant 7 
did not help defendants 1 to 4 in taking 
away the crops. Dismissing the suit 
against defendant 7, the Munsif passed a 
decree in favour of tho plaintiffs against 
all tho other defendants directing them 
* to deliver back possession and to pay 
Rs. 40 as mesno profits. Against this 
docreo defendants 1 to 4 appealed. Tho 
Additional District Judge held that the 
plaintiffs were in possession till 1915, 
that Gopai tho predece3sor-in-title of 
defondant 5. had an interest in the field 
but that the interost was lost by lapse of 
time. The lower appellate Court further 
held that tho mortgage by defendants 1 
to 4 was not proved. On these findings 
the appeal was dismissed. 

This second appeal has been filed by 
defendants 1 to 4. It is contended on 
behalf of the plaintiffs-respondents that 
the findings of the lower appellate Court 
regarding the appellants’ mortgage is 
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fatal to the appeal and that no question 
of title on the part of defendant 5 can 
be raised by the present appellants by 
way of jus tertii. It is also urged that 
O. 41. R. 4, does not apply to the case, 
as the appollants are bound to fail upon 
the findings that their mortgage is not 
proved. It is contended that R. 4 applies 
only when the Court is competent to 
interfere with the decree in favour of 
tho appellants without reference to the 
merits of the case so far as the non- 
appealing defondants are concerno 1 an 1 
that the non-appealing defendants can 
only bo given tho bonefit of a decision so 
arrived at in favour of tho apjiellants. 
On behalf of tho appollants reliance is 
placed upon O. 41. R. 33. and it is fur. 
thor contended that tho deoroe of tho 
ower Courts proceeds upon a common 
finding applicable to all the defendants 
that tho plaintiffs have provod their title. 
I liavo come to tho conclusion that tho 
appeal must succood even if the acopo of 

U ' V: is li,uited > n the manner 
contended for by tho plaintiffs. rcsi.cn- 
donts aud apart from a rosort to tho 
provisions of O. 41, R. 33. 

Tho plaint is not very clear as to the 
cause of action against tho defendants 
oJior thau tho four defendants. Although 
tho actual dispossession was by tho tirst 
lour defendants, yet mesne profits have 
boon claimod against all and tho Court 
Ins decrood both ejeotment and mesne 
profits against all defendants except do. 
onda.it 7. In other words the decree 

iWo°f y ,a ” oJ a p in3t the roprosonta. 
tivosof Gopai under whom tho appol- 

‘“'T 1 ' ThU only lilve 

JOUI pas30d upon the view that all the 
defendants acted in concert in dispossJl! 
s mg the plaintiffs, and this appears to be 

nlain» RS T ° n mRj ° ‘ n Para - 2 the 
plaint. Upon any other interpretation 

0 the plaint it is difficult to see how the 
pla.ntUls were entitled to anything hut 

aml f defeo ^nt3 5 

and 0. Tho decree of tho Courts below 
proccods thou upon the ground that al- 
though ejectment was by defendants 1 tc 
4 , all the defendants against whom tho 
,3uit has noen decreed were acting in 
onceit. To act in concert with another 
CTmV 0 ."* Umler his authority and 

1 once the rospass may be justifiJl by 
showing title iu that person. 

hiuV\ aP,,0,UatS admit that th0 V have 
failed to prove their derivative title as 
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based upon their mortgago-doed of 1888.1 
but I think they are entitled to say that’ 
as the plaint proccels upon an allegation 
of joint trespass, they are ontitled to| 
defeat the plaintiffs' claim by showing 
title in one of tho c> defendants. Tho 
plaintiffs cannot maintain a suit based 
merely upon their previous possession 
against defendant o if the latter has a 
title to tho land. 1’uder tlioso circum- 
stances the argument that dofon dants 5 
and 6 have not ap|>cilel does not carry 
much force. A defendant who is sued 
as a trespasser can rely upon tho tillo of 
his co defendant if both are alleged to 
have been acting in concert, even though 
his own derivative title is not proved 
Thoro is nothing in this view which 
militates against tho view adoptod in 

N **« ?«*• Paul v Narbad Paul ( 1 ), 

which is strongly relied upon by tho plain, 
tiiis-respondoots. I think that notwith. 
stan ling the a 1 verse finding ou thoir 
mortgage the appella-its are ontitled to 
s.iow that defen 1 int 0 has a titlo to tho 
and in dispute. The phintiffs denied 
U.at Gopa, ovor had any intorost in land. 
There was therefore no plea or issue 
about Ciopu losing her rights by lapso of 
time. This can only bo decided after 
taking proper ploulings and framing pro- 
per mues. The decree of tho lower ap. 
iwllato Court is set aside as agaiust dofon- 
denta l to 6 under 0.41. It. 4. and tho 
appeal is remanded to tho lowor appollato 
Gourt for a fresh decision with advor- 
tenco to tho abovo remarks. Costs will 
follow the result. There will be no order 
for refund of court foes. 

P * N * __ Appeal remanded. 

(1) U8W) 1*0. P. L. 2 5 9. 
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Mittra, A. J. C. 

Btuhir Ahmed Accuse] — Applicant. 

v. 

Kmperor Opposite Party. 

Criminal Reyn. No. 96-13 of 1918, De- 
ci tod on oth October 1918, against judg- 
...ont and bndmg given by Magistrate. 

in Criminal Case 
No 43 of 1918. D/ 28th Juno 1918. 
Railway* Act (9 of 1899). S. 122-Entrv 

‘•"^l-Sub.equent unlawful ac * 
noi ‘7 • rend * r unlawful — Accused 

not rafjtmg to leave on being a.ked cannot 
be convicted under S. 122 (2). * 

..*? ?**• a «l»l.al. entered the rail way goods 

£Sl. ,n » e S. take de,ivcry of a cou •' 8 Q mo«oa 

behalf of the consignee and without tho permis- 
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sion of the goods clerk broke the seal of a wagon. 

It was found that dalals wore allowed to enter 


the goods shed without express permission from 
a railway servant: 

Held: (l) that the accused could not be con- 
victed uuder S. 122 (11 as the original entry ba- 
ing lawful, the subsequent unlawful act .did not 
relate back and render the entry unlawful; 

(2) that as the accused never refused to leave 
the railway on being requested to do so, be could 
uot bo committed under sub-S. (2), S. 122; 

(3) sub-section (1), S. 122, makes an unlawful 

entry punishablo and sub-S. (2) provides for cases 
whore original entry was lawful as well as un- 
lawful. IP 60 C 1, 2] 

M. T. Sharecf— for Applicant. 

G. K. Dick — for tho Crown. 

Order.— The applicant has been con- 
victod under S. 122, sub S. (l). Railways 
Act. The charge against him is that he 
unlawfully ontered the goods shed line 
and without tho permission of the goods 
clerk or the unloading foreman broke the 
seal of wagon No. 603 containing 527 
bundles of jaggery. 

Tho accused is a dalal and came to 
take dolivory of tho consignment of jag. 
gory on bohalf of ono Haji Yusuf Gani. 
It is iu ovidenco that dalals are allowed 
to ontor tho goods shed without an ox- 
press permission from a railway sorvant. 
The Railway Sub-Inspector (P. W. 3) 
says that he advised tho goods clerk aud 
tho ocousod that tho accusod should not 
outer the goods office without the per- 
mission of tho railway authorities. This 
howovor was not a prohibition but only 
advice and it is doubtful whother tho 
witnosa had any authority to pass an 
order. On behalf of tho prosecution the 
outry of the dalal is not complained of. 
It is tho subsequent act of breaking the 
seal of the wagon which is urged as un- 
lawful. S. 122 run9 thus: 

I (1) If a poison unlawfully ontera upon a rail- 
way, be shall be punished with fine which may 
extend to twonty rupees. 

(2) If a porson soouieriug refuses to have tho 
railway on being requested to do so by any rail- 
way servant, or by any other person on behalf 
of tho railway administration, he shall be punch- 
ed with fino which may extend to fifty rupees, 
and may bo removed from the railway by such 
sorvant or other person." 

The case does not come under tho 
second class, as the accused ne\cr refused 
to leave the railway on being requested 
to do so. Now tho original entry being 
lawful, it is difficult to hold that tho 
subsequent unlawful act related back and 
rondered tho entry unlawful. It seems to 
mo that sub-S. (l) makes an unlawful 
entry punishable and sub-S. (2) provides 
for casus w boro the original entry was 
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lawful as well as unlawful. The argu- 
ment that the applicant should be deem- 
ed to hnvo entered with tho intention of 
breaking the seal of tho wagon is far- 
f® tabl'd • nd cannot be accepted, nor do I 
find that ‘ he Magistrate han come to any 
such finding. The result ia that the 
order of the lower Couit is set aside and 
tho applicant is acquitted. The fine if 
paid isordored to be refunded. 

P.N./R.K. Order set aside. 
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Prideaox, A. .J. C. 

Local Government— Petitioner, 
v. 

Pyarehl— Acoused. 

G.irmuul Revn. No. 75 of lt‘17, Dcci- 
d d • : 27th June 1917, against order of 
Ses.: j i. Judge, Norbudda Division, D/- 
2nd April 1917. 

Pen.l Code (I860), S. 376-F.cl ihol 

family of injured girl condoned offence on 
being paid (urn of money should not be faken 
inlo consideration in determining punish- 
ment to be inflicted. 

The measure of punishment for an ofienco cl 
rape, under S. 370, should bo proportioned to 
tbo greater or less atrocity of the crimo, to tbo 
conduct of tho criminal and to tbo defenceleia 
and unprotected state of tho Injured female. Tbo 
fact that the family of tbo injured sir! bavo 
condonod the ofleuco on boing paid a sum of 
money sbould not bo taken into consideration In 
determining tbo beinousnesa of tbo offence, or of 
the punishment to bo inflicted : 0 It'. It. Cr. 
69. Foil. IP 61 0 11 

G. P. Dick— lor tho Crown. 

Order. — Pyarelal. son of Mukandlal 
a Bania boy, 18 years of age. has boon 
convicted by tho Distriot Magistrate, 
Detul, of raping ono Rasi, a Rajput girl 
aged 13 or 14 years of age, nnd sentenced 
under S. 376, I. P. C., to six months’ 
rigorous imprisonment. Tho conviction 
and the sentenco have been confirmed in 
appeal. The Local Government applies 
in revision for enhancement of tho sen- 
tence on the ground that tho sentence 
awarded is grossly inadequate. The ac- 
cused. though noticed. i9 not represented 
in this Court. The District Magistrate, 
replying to tho Rule calling upon him to 
show cause why the sentence should not 
be enhanced, states that in view of the 
accused’s youth and position ho is of 
opinion that the sentence awarded is 
sufficient and that to protract this sen- 
tence to a term of years is merely to 
habituate the prisoner at an impression- 
able age to the companionship of crimi- 
nals without enhancing the deterrent 
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effeota of the punishment. The offence 
of which Pyarelal has been found guilty, 
and there is no question as to his guilt, 
is one of a particularly atrocious kind. 
The offence was premeditated and the 
medical evidence shows that considerable 
injury was done to the girl. That her 
family may have condoned tho offence 
on being paid Rs. 20 is not a fact that 
should be taken into account in deter- 
mining tho heinousness of the offence or 
tho punishment to be inflicted. It has 
been hold that in these cases the measure 
of punishment should be proportioned to 
|the greater or less atrocity of the crime. 
to tho conduct of the criminal and to tho 
.defenceless and unprotected stato of the 
injured female : see Queen v. Jhantha 
Nosh yo (1). Tho accused is a young man 
but ho is old enough to know the seri- 
ousness and consequences of the offenco 
ho has committed. The sentence is 
dearly inadequate. I enhance it to 
threo years rigorou? imprisonment. 

I ,N /I: K - Sen tence enha nced. 

m 118CG) 5 W. K. Cr. W. ~ 

A. I. R. 1918 Nagpur 51 (1) 

Batten, a. j. c. 

Kisan Copal Tejmal- Applicant. 

No lira ni — Non - A pplican t . 

Civil Revo. No. 82. B of 1917, Decided 

Mu ' r? ,0h ° r lyi M rom t,,e order of 
Muns f, Ivhamgnon. in Civil Mise. Case 

win n - «■ 

It la not the practice of the Judicial 

gr&sttssrfS 

I Cnnrl? 1 . Ct . 1,10 Practice of this 

{Court to interfere in revision when the 
applicant for revision has the remedy 
of an appeal. In this case a final decree 
for redemption has already been pa«se l 
0 0,0 tho too Of tho 
revision and an appeal lay against the 

ft^ot.°l , | an,l . ,U - 0gain8t tl,e dc oreo 

eould certainly be urged that tho decree 

, re,| ernption was improper as the final 

0t - ' orMl ° snr ® should no * have 
>oon set a„de. Tho order boforo mo it 
n n t8r , order necessarily to bo 
followed by a decree. I„ these circu.I^ 
tances I do not consider that this Court 
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should interfere in revision with the 

order. The application is dismissed. No 

order as to costs. 

r.N./R.K. Application dismissed. 

A. I. R. 1918 Nagpur 51 (2) 

* Drake-Bhockman. J. C. and 

PRIDEAUX, A. J. C. 

Shankar Kunbi — Appollant. 

v. 

Mt. Sawitri and others— Rospondenta 
First Appeal No. 17-B of 1915. Decided 
on 16th October 1916. 

(a) Hindu Liw Adoption — Sudras — No re- 
ligious ceremonies ore necessary~But giving 
and lakmg accompanied by .dual delivery 
necessary. ’ 

No religious ceremonies of adoption arc neces- 
sary iu ibe case of Sudras. Even tbc dalu- 
boruaro is % mere matter of unessential C or 0 - 
moDial; 5 Mad. 35$ and 5 Cal. 770 (/•. (\), Poll. 

Hut giving end taking accompanied bv actual 1 
delivery of the child are absolutely necessary tn 

"tk'" .!. b ' T "° m 0ao «<J".r. 

1 be gift and acceptance in adoption must ba 

efleclod by the corporeal delivery of tbo boy. 

ado b, t H B indl 7 L ' ,W “ Adoption— A utl/orhy* to 
adopt specifying particular child - Child 

t B, n r "“'•“'“‘‘-Authority warrant, adop- 
tion ol another boy. H 

Except in a caso governed bv tho 
School of law. an authority to adopt a specified 
boy cannot bo exercised wilhrorroct to anv other 
boy Hut tbo M«hara<htra School, which permits 
au adoption without the express consent of « 
husband holds that where' a husbac,? a„, ho 
* *■ ad °r ; the child bo 

N\ b «" permission to adopt is given to wiA*™,- 

severally, tbo elder widow ind on" her rc^ithJ 

younger one can adopt: 11 / C. 17 an?W eft 
f (d ‘ Evidence Act (1872). S. ZlS - C |n- 
w°it V n e esi y n °‘ “ ffeC ‘ Con *P**® n cy of 

Tbs fact that a witness has gone tbrouah in- 

SS d bTm n0 Vh U ;r Di,h adqU “ C ™ S0U di “- 

b r bero is no pre-umption that 

bankmpt is nccossanly uutruthful. l» 07 0 2 1 

P V xi » 0 n‘ X ‘ S ; K • Iiarl 'W and 
A iV. M udholkar for Rosponden ts. 

an IP \i K nl Wa1, M ' lJhawa ’"sh<‘nkar 
and G .V. Ghate- for Appollant. 

Juagment.-Ono Shravanji, son of 

Uhandrabhanj. of Suoor in the Amraoti 

ialuk, died about 28th December 1912 

eavmg the large estate now i n dispute* 

w S fi V,d0W Sav,trl Bai accl I3ai are 
the first two defendants in the present 
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case. The plaintiff Sbaukar sues con. 
tending that on 11th February 1913, 
Savitri Bai, the senior widow, who alone 
had the right to adopt a son to her hus- 
band, adopted him and that he is there- 
fore entitled to Shravanji’s estate. Jana 
Bai is stated to have adopted defendant 
3 Shamrao on 9th February 1913 and the 
two widows are said to have partitioned 
between themselves the whole of Shra- 
vanji’s property in the month of May 
1913. The plaint asks that Shankar be 
declared the proper and legally adopted 
son of the deceasod Shravanji and that it 
be hold that the property described in 
the three schedules attached to the plaint 
belongs to the plaintiff and that it be put 
into his possession. The further prayers 
in the plaint aro that it be declared that 
Jana Bai having no right to adopt, her 
adoption of Shamrao be cancelled and 
that the partition effected between the 
two widows be held not to bind the 
plaintiff. Mesne profits of the immov- 
able property in dispute and the appoint- 
ment of a receiver pending the decision 
of tho case were also asked for. Ganoba, 
defendant 4, was joined as the father of 
Shamrao and becauso he claimed as 
owner, three of tho disputed fields. 

Defondants 5 and 6 wore joined as 
persons who had beon meddling with the 
ostate. The case proceeded ex parte 
against tho senior widow. Tho other 
defendants donied that tho plaintiff was 
adopted by Savitri Bai and contended 
that even if adopted, the adoption was 
invalid in law. Tho genuineness of 
Ex. P-1, the deed of adoption, executed 
in favour of the plaintiff by Savitri Bai, 
was not denied. The defence is that 
Shravanji shortly before his death adop- 
ted defendant 3 Shamrao, and as owing 
to his weakness the necessary religious 
and social ceremonies could not be per- 
formed he directed his widows to perform 
them should he not live to do so. As 
the senior widow refused to observe her 
husband’s directions, the junior widow 
Jana Bai did so. Shravanji is said to 
have stated in distinct terms that he 
wanted the boy Shamrao and no other to 
be his adopted son. and defendants 2 and 
3 submit that even if it be assumed that 
what took place in the lifetime of Shra- 
vanji was not sufficient in law to con- 
stitute tHe boy Shamrao his adopted son 
aud further, even if there bad been no 
directions by Shravanji, the rite3 and 
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ceremonies performed by Jana Bai con- 
stituted Shamrao the validly adopted son 
of Shravan from the date of these cere- 
monies. The senior widow had thus no 
right to take tho second boy in adoption. 

It was further pleaded that the adop- 
tion of the plaintiff by defendant 1 was 
invalid as it was made by the widow 
maliciously and capriciously and not in 
the bona fide performance of religious 
duty. In any case as it is clear from the 
documents on which the plaintiff based 
his claim that his adoption was condi- 
tional and that defendants 1 and 2 were 
entitled to remain in possession of tho 
property as long as they were alive and to 
exercise over such property the rights 
of Hindu widows succeeding as heirs 
to their husband, the plaintiff had no 
present right to claim possession. 

These defendants also pleaded that tho 
plaintiff having agreed to the partition of 
the ostate between tho two widows ho was 
now estopped from questioning the samo 
although Shamrao was in no way bound 
by that agreement. Jana Bai in a 
schedule attached to her written state- 
ment mentioned the property she was in 
possession of and contended that tho 
ornaments mentioned therein woro hor 
stridhan and that tho pots, pans and 
other moveable property wero necessary 
for her personal use and maintenance. 
Ganoba supported tho case of his son and 
stated that Shravanji as a near relation 
gifted to him orally a quartor-sharo in 
field Surveys Nos. 28, 29 and 30 of 
Mauza Kalamgavan bofore his death, 
since when he has been in possession of 
them as owner. He admitted that he 
realized Rs. 500, which amount he made 
over to defendant 2. Defendant 5 denied 
managing the estate or having any in- 
terest therein and defendant 6 admitted 
that ho cultivated jointly with the do- 
ceased a 1 /5th share of field Survey No. 

10 of Rajegaon and that he was ready to 
make over, to whomsoever tho Court 
ordered, the proportionate produce of 
this share if he was paid Rs. 75 09 his 
cultivating expenses. Ho denied that ho 
had any interest in the rest of Shra- 
vanji’s property. 

The plaintiff in his replies conlonded 
that he had been ‘actually adopted by 
Savitri Bai, all necessary ceiomoDies 
being performed. He denied any giving 
and taking of Shamrao by Shravanji and 
also the alleged directions said to have 
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been given to the widows with regard to 
that boy. He also denied that Shra- 
vauji hid expresse \ the wish that Sham- 
rao and no other person should l>e ad. 
opted, and contended that even if the 
adoption rites and ceremonies were 
performed by Jana Bai in connexion with 
the adoption of defendant 3, they wore not 
performed before his own adoption and 
that Shamrao’s adoption if any is illegal. 
The plaintiff denied that his adoption was 
conditional and pleaded that the condi- 
tions in the adoption dcod detrimental to 
his rights as an adopted son were iu valid 
in law. lie also denied being a party to 
the partition of the property between 
the widows and stated that ho was en- 
titled to possession of all the property 
ho claimod. Ho also stated that defen- 
dants 1 and 5 wero in possession of the 
amounts shown in Sch. C attached to the 
plaint and that defendant G was in |*o<scs- 
sion of Shravaojj't share of field Survoy 
No. 10 of Itajogaon and also the crops 
for 1013-14. He denied that Rs. 70 were 
duo to this defendant on account of 
cultivating exponsos. 

The Judgo who decided the casodid not 
tako it over until it had beon closed for 
argument. Ho finds it clearly proved 
that the plaintiff was adopted by Savitri 
Bai on 11th February 1913 and that in 
pursuance thoroof she exocuted tho doed 
of adoption Ex. 1M. Dealing with tho 
question of Shamrao’s adoption tho Judgo 
finds that tho ovidence is conclusive and 
shows that on Thursday. 2Gth Doceraber 
1J12, two days beforo his death, Shra- 
vanji sent for respectable residents of 
Ins own and neighbouring villages and iu 
thoir presonoo exproso l a dosiro to adopt 

a son. Ganoba was asked if ho would 

give Sham rao in adoption, and on his 
agrooing the boy was sent for and given 
o Shravan,, Though the boy could not 
be uctually placod on his new father's lap 
owing to the 'latter's weakness be was 
rnaJo to sit noar Shravanji. who accepted 
him as his son and putkunku on the boy's 
forehead in token of his acceptance. 
Sweets and pan supari were then dis- 
tributor and tho two wives were directed 
to got the remaining religious and social 
coromomos performed in the event of 
ohravanji not living to do these himself 
lie also directed that in the evont of his 
senior wife refusing to porform these 
ceremonies, they should be undertaken 
} Jana Bai. The lower Court holds it 


satisfactorily proved that when Savitri 
refusod to follow hor deceased huband’e 
directions with respect to Shamrao. Jana 
Bai did so on 9tli February at Saoor in 
the family house, the deed of adoption 
being executed the following day. Ho 
writes: 

' The adoption of Shamrao h«vinp. taken placo 
in coov»n:.*ico with the direction and authority 
of Shr.iv— ji on 9th February i >13 tbe *ub- 
se>]tu-nt adoption by defendant I in direct oppoal - 
lion to * hat authority wa- invalid and would not 
diveil the estate invested in Shaun 

The Judge also finds Savitri Bui’s ad- 
option of the plaintiff malicious. It is 
unnecessary for tho purposo of this ap. 
peal to enter info other mat tors decided 
by tho learned Additional District Judge, 
lie dismissed the plaintiff's case on tho 
ground that Sbainrao having been vulidly 
adopted. Hie senior widow hod not tho 
power to adopt the plaintiff. Against 
that disniies.il the present appeal has 
|»eon filed. It was sfoted at tho hear- 
ing in this Court that tho plaintiff would 
bo satisfied with a declaration that ho is 
the adopted son of tho deceased Shravan 
and that defendant 3 is not. Possession 
is not here asked for and grounds Nos. 5 
and G of tho momeranduni of appeal ato 
not prossed. We ugreo with tho learned 
Additional District Judge that thoro is 
arnplo evideuco to establish that tbe 
plaintiff was adopted by Savitri Bai on 
11th February 1913 at Amraoti. The 
evidence of Savitri Bai and tho plaintiff, 
corroborated as it is by tho statements 
of P. Ws. 4. 5. G. 7, 8, 9 and 10. 
proves beyond doubt that this adoption 
took place and that defendant 1 executed 
the adoption deed (Kx. P I) i„ the plain- 
tiff s favour. Tliero is a largo amount 
of evidence to support the story of Jana 
B.o and Shamrao. 

Beforo entering upon tho grounds upon 
which that ovidence is attacked, we will 
briefly state what tho evidence itself is. 

1 no first witnoss for the defendants, 
Motiram, gives a long and detailod ac- 
count of what happened on Thursday 22nd 
Decomber 1912. at tho Shravanji's heuso 
at Saoor. lie states that raauy persons 
having been sent for, Shravanji told them 
that as he did not expect to survive, he 
intended to adopt a son and said that he 
wished to adopt Ganoba’s son Shamrao, 
a boy 7 or years of age. Gaooba, who 
was present, consented and went and 
fetched his son, who was made to sit near 
Shravanji. Shravanji then called for 
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kunku and water and applied the red 
powder to the boy’s forehead. He then 
had sugar and pan supari distributed and 
declared that he had adopted the boy. He 
was very ill at the time and his weakness 
prevented him from actually taking the 
boy on his lap. He then said that if he 
survived he would perform the adoption 
ceremony himself, but should he die, his 
elder wife Savitri Bai should do so. 
Should she not do so. then Jana Bai was 
to get this ceremony performed. 

He stated that if the elder widow com. 
pleted the adoption, then Jana Bai was 
entitled to receive 12 tiphans of land ; 
but if Jana Bai and not the elder widow 
did so, then Savitri Bai was to be given 
tho same area of land. He is said to have 
further stated that as ho was obliged to 
Oanoba, ho gave him 18 acres of land and 
also directed that a thousand rupees 
should bo spent in a villago feast and 
gave an acre of land at Rijegaon to tho 
tom pie of Maroti, an aero at Saoor to tho 
gol i atta and one acre of the same vil- 
lage to the teinplo of Pandharinath. This 
witnoss statos that after Shravan s doath 
the co- widows commenced to quarrol.and 
that Jana Bai proposed to Savitri Bai 
that as directod by their husband, the 
necessary coromonies should take place 
and was told in reply that there was no 
hurry about tho matter. Some time later 
Jana Bai sent for Balabhau Balaji who 
was askod to fix an auspicious day for the 
adoption ceremony. He did so. Others 
were sent for and Savitri Bai was asked 
as regards the matter. She was unwill- 
ing, so Jana Bai adopted the boy on Sun- 
day 9th February 1913. Balabhau Brah- 
min who officiated asked Ganoba to put 
the boy on Savitri’s lap. She howevor 
refused to take him and her co- widow 
then did. He states that there was a 
talk about a will, Shravanji having pro- 
posed it, but Savitri Bai told him that 
this was unnecessary as she was willing 
to adopt as directod. 

D. W. No. 2 is an old Marwari aged 
75 years. He says that he and others 
were called to Shravan's place, where 
Shravan told his wives that they should 
adopt Ganoba’s son. Shravan was at the 
time lying on his cot and Shamrao was 
some six feet distant. He states that 
Shravan did not adopt the boy in his 
presence. He merely stated that he 
wanted to do so. This witness says that 
he was at the place for only a quarter 
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of an hour and that great confusion 
prevailed. Witnesses 6, 7 and 8 are 
three other Marwari residents of the 
same village. No. 8, Ramdhan, states 
that all the Marwaris went together 
about one o’clock and stayed there for 
half an hour, returning home together. 
He says that plaintiff gave 3 acres 
of land to three different gods, 18 
acres to Ganoba, Rs. 1,000 in charity and 
told them that he adopted Ganoba Patel’s 
son Shamrao. The witness states that 
there was no talk of /educing the matter 
to writing and that he knew nothing of 
the actual adoption. 

Asram, D. W. 6, states that Shamrao 
was sent for and made to sit near Shra- 
van. Ganoba then said that he gave his 
son in adoption to Shravan and Shravan 
told those present that if ho recovered ho 
would adopt the boy and go through the 
ceremony and should he not recover ho 
wyshed his widows to adopt him. He 
statos ho was present at tho place for two 
or three hours leaving about 5 p. m. 
There was no talk of reducing Shravan’s 
wishos to writing. Ho statos that Shra. 
van doclarod that he "had, as it were, ad- 
opted Ganu Patel’s son Shamrao.” Tho 
remaining Marwari witnoss Ramrakh, 

D. W. 7 says, that on their arrival at 
tho houso, Shravan told them that ho 
adoptod Shamrao who was sitting thoro 
and that ho had given 50 acres of land 
to oaoh of his wives for maintonanco, 18 
acres to Ganoba, and 3 acrosto throogods. 

He further directed that Rs. 1,000 should 
bo spent in charity inhisnamo. Hostatos 
that Shravan did not say who wa9 to 
perform the adoption coromony. He aHo 
statos that tho Marwaris wero there for 
about 20 minutes and wont and returned 
together. Ganoba owes this witness 
money. 

D. W. 3 is Narayan, the father of Jana 
Bai, and therefore a vory interested wit- 
ness. He says that on the day in ques- 
tion Shravau stated that he intended to 
adopt Shamrao. Gauoba then brought tho 
boy who was made to sit in front of 
Shravan, who 9aid that the boy was to bo 
adopted by his wives if he did not sur- 
vive. If the elder wife wonld not adopt, 
the younger was to do so, in which case 
Savitri was to retain her ornaments and 
to be given 12 tiphans of land. If Jana 
Bai did not pull on well with her co- 
widow, she was to be given the samo and 
that during the minority of the boy the 
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widows should have control of the pro- 


perty. lie says that after her husband s 
death S^vitri Bai was asked to adopt 
Shamrao, but she refused to do so and 
said that Jana Bai should do so if she 
liked and this was done, the adoption deed 
being execute! and registered at Asegaon 
on 11th February 1913. It is noteworthy 
that this witness makes no mention of 
Shravan’s applying the kunku to the 
boy’s forehead. 

Rajaram D. W. 4 states that he was 
prosent and his account of what took 
placo was that Shravan asked Ganoba if 
ho was willing to give his son Shamrao 
in adoption. Ganoba brought the hoy and 
said ho was. Red powder was then ap. 
plio 1 to his forehead and the boy was 
mudo to sit near Shravan. He then 
directed that after his death his elder 
wifo should adopt Shamrao and that if 
she failed, Jana Bai was to do so; and 
further loft instructions that 12 tiphans 
of land was to lie given to each wife if 
they did not pull ou with the adopted 
son. The witness mentions the bo^ucsts 
to the throo idols and the thousand rupees 
to charity. This witness also attended 
tho adoption ceremony of Shamrao by 
Jana Bai. The boy was first offered to 
Savitri Bii and when she rofused to al- 
low him to bo placed on her lap. ho was 
taken and placed on tho lap of the older 
widow. Tho sistor of this witness is nnr. 
riod to Clanoba’s cousin. D. W. 5, wuo 
admits that Narayanji the fathor of Jana 
Bai is his maternal uncle, and I). W. 9 
raako similar statements. l\ W. 10 is a 
hostile witness and states that in his 
presonco nothing was said by Shravan 
about adopting any particular person, 
though ho admits that three or four days 
hoforo his doath Shravan gave 3 acres of 
I xnd to throo gods and directed that a 
thousand rupees should ho spent in a feast 
and charity. This witness has attestel 
tho deed whereby Jana Bai adopted ds- 
f end ant 3. Ho is apparently on had terms 
with Ganoba. Considering tho deed itself 
ho states that Shravan took Shamrao in 
adoption and that he attosted the doed 
knowing its contents. It seems to us that 
his statement that Shravan never said 
anything about adoption oannot be relied 
upon Amritrao. I). W. 1 1. spsaks to Shra- 
van a month or ono and a half months 

hoforo his death stating that he adopted 

Ganoba s son; this apparently is a mistake, 
for his deposition undoubtedly refers to 
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the incident of the 24 th December. He 
says that Shravan statod that if ho sur- 
vived ho would adopt Shamrao, and if ho 
died his wife was to do so and if 
his sonior wifo refused to do so, his 
junior wife was to adopt tho hoy. Ho 
says nothing about any actual adoptiou 
having takeu place and gives the placo 
where the talk took place as tho diwan- 
khana. while tho other witnesses stato it 
as tho ohowk. D. W. 12, Yeukatesh, says 
that he was there on that Thursday for 
an hour from 8 a. in. and that in his pre- 
sonco Shravan gave 3 acres of land to tho 
3 gods and a thousand rupees to Datta 
and 50 acres of land to each of his wives. 
But when ho was asked about tho adop- 
tion by !ho?o present Shravan said that 
lie would speak about it tho noxt day, 
Shamrao. D. \Y. 13, supports the dofonce 
story as to the aloption of tho boy au 1 
states that Shravan told his wives that 
if ho survive 1 , ho would perform tho ad- 
option ceremony. but, if lie died, thooldor 
wife was to perform it and if she failol 
to do so. the younger widow was to adopt 
tho hov. Tho witnoss also speaks to Jana 
Bai s adoption of tho boy on Sxvitri Bai’s 
refusal to accopt him and was present 
when the a (option deed was registered. 

Chandrahhau, D. \Y. 14, who lives at 
Saooi. speaks to Shravanji having sottled 
to adopt Shamrao on that Thursday. 
Ginoba was askol about it and hoagreod. 
Tho lx>y was then brought in and Gonaba 
took him ne:.r Shravan. Ilo mado him 
sit in front of Shravan and red powder 
was applied by Shravan to the boy's fore- 
head and sugar and pan supari were dis- 
tributed. This witness also speaks to 
18 acres of land being given to Ganoba 
and 3 aerrs of land to gods and a thou- 
sand rupees to charity. He says noth- 
ing about any land being given to tho 
wives, although ho states that Shravan 
said that if ho was unable to perform tho 
adoption coremooy, his elder wifo should 
do so and in the oveut of her refusal Jana 
Bai should perform the adoption coro- 
mony. He also speaks to the adoption 
of the boy by Jana Bai. He says that Shra- 
van said that the boy should bo namod 
^ ishwanath. thus contradicting D. \V. 4, 
who says that at that time no new name 
had been given to the boy. It is some- 
what remarkable that this witness and 
witness 15. who were both examiood on 
the same day, are alone in using special 
words to describe the adoption, that 
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Ganoba said that the boy was "his son" 
before hut had become "Shravan's son". 
D. W . 15 speaks to the adoption by 
Shr avan and to the boy being for- 
mally adopted by Jana Bai. D. W. 16, 
Gopnlji, is defendant 5, in the case. He 
mentions that Shravan asked Ganoba to 
give him his son Shamrao, and Ganoba 
agreed. Whereupon the boy was called 
up and made to sit in front of Shravan, 
who then gave directions to his wives to 
perform all the adoption ceremonies in 
tho event of his being unable to do so 
himself. This witness is an interested 
one, as he is related to Shravanji. As 
this witness is also blind, ho might have 
heard what took place hut could not have 
seen what actually happened. D W. 17 
bolong to tho same family as the deceased. 
Ho states that tho boy was sent for and 
Shin van applied red powder to his fore- 
head and distributed sugar and said that 
ho would perform the adoption ceremony 
himsolf if ho survived, otherwise hisolder 
wife should do so and if she refused to, 
Jana Bai should get it dono. lie also 
speaks to the ceremony of 9th February 
1913 and to tho execution of the adoption 
deed by Jana Bai. He also speaks to 
gifts mado by Shravanji. D. W. 18 in- 
dontifiod Jana Bai before tho Sub. Regis- 
trar when tho adoption deed was rogis. 
torod. D. W. 19 is Ganoba, the last wit- 
ness in tho case. He supports the story 
of tho adoption of his son by Shravan and 
speaks to tho gift of 18 acres of land to 
himsolf and to the adoption by Jana Bai. 

Tho plaintiff's evidonce is mostly 
directed towards proving his own adop. 
tion and the realization of money by 
Ganoba. Ho ha9 produced little evi- 
dence to refute that called to show that 
Shamrao was taken by Shravan as his son 
and that adoption ceremonies wore per- 
formed by Jana Bai. Savitri, as P. W. 1, 
denies that Shravan stated auy thing about 
adopting a boy or that tho widows were 
directed to doso. She denies she was press- 
ed by Jana Bai toadopt Shamrao and says 
she knows nothing of that adoption. She 
pretends that she does not remember if she 
was at Saoor on Sunday, the 9th February 
1913. She admits tho division between 
the two co-\vidow9. Jana Bai, witness 2, 
is the defendant and naturally supports 
her pleadings and Shamrao ’s story. Sho 
admits Savitri s relations were not pre- 
sent when Shravanji stated Shamrao was 
to be adopted. Sho admits adopting 
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Shamrao on 9th February 1913 on 
Savitri s refusing to do so. Savitris 
relations were again not present at this 
ceremony. Sho states Savitri was at 
Saoor at the time and left the village the 
same day, to return on Wednesday or 
Thursday with the boy she said she had 
adopted. Witness 3 is the plaintiff him-, 
self. His witnesses 4 to 10 speak to his 
own adoption, and witnesses 11 to 16 are 
in regard to the cultivation and payment 
of lease money of certain fields. Witness 
18, a Brahmin priest called Balabhat 
alias Ramachandra Joshi of Saoor, says 
ho knows nothing of tho alleged adoption 
ol Shamrao by Shravan or his widow, 
ihis is the priest said to have oflioiatod 
at Shamrao's adoption by Jana Bai. Ho 
is a village priest who denies having dono 
so and says it was not his turn to work 
as Joshi of tho village that year. Maha- 
<lco, P. W. 19,8tates that ho visited Shra- 
van on the Monday in question, but denies 
that any people had collected at tho house 
or that any adoption took place. 

It is sottled law that no religious coro- 
monies of adoption are necessary in tho 
caso of Sudras. Even tho Dattahoraa is 
a mere matter of unessential ceremonial: 
Thangathanni v. Iiamu Mudali ( 1 ). Tho 
samo view is held in Bengal: Indromoni 
Chowdhrani v. lieharilal Mullick (2). 
But giving and taking accompanied by 
actual delivery of tho child aro absolute- 
Jy necessary to transfer the boy fromono 
family to another. The gift and accep- 
tance in adoption are to bo mado by the 
corporeal dolivery of tho boy. Iu the 
present case if the evidence on record as 
to tho giving of Shamrao by his father 
and the acceptance by Shravan can be 
depended on. it is clear that tho adoption 
is valid. This is not disputed by the 
appellant s learned counsel. It is how. 
ever contended that tho evidonce on which 
the Gnding of tho lower Court is based is 
vague, discrepant, and insufficient to 
prove that Shravan himsolf adoptod the 
boy or gave his widows directions to per- 
form tho social aud religious ceremonies 
or that he said that Shamrao alone 
should be adopted. It is argued that 
though tho pleadings state that defen- 
dant 3 alone was to be adopted, no evi- 
dence has been adduced to show that the 
adoption of any other boy was prohibited. 

In para. 3 of tbeir written statement o t 

(1) [1882] 5 Mad. 353. 

(2) 11SS0] 5 Cal. 770=7 I. A. 24 (P. 0 >. 
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26th November 1913, defendants 2 and 3 
said that 

"Shravan slated in distiuct terms that he wanted 
the boy Shamrao and no other to be his adopted 
son." 

The same is slated inShravan’9 deed of 
adoption. Ex. 2. D-l. Their advocate s 
statemont of 16th February 1914 »hov a 
whai was really meant by this plea, viz. 

“tha! the more expression of Lis wbbe ; bvSbravtn 
thai Shamrao should he ad 'pled b\ bis widow < 
wm such a specific authority t adopt as eould 
peinm iho adoption of dcUudaut :» only and do- 
oarred defendant 1 from adoptn $ iho fl.tiii lift.'* 

If the ovidonco of the defendants can 
he bolievol, and it is net hold thuc Slirv 
van himsolf actuali> took (be boy i n 
adoption, it is clear that he pj cdlied the 
boy to be adopted. It seomt ti.e hu*. 
bands directions in such a cafe must lo 
ol lowed and tint oxcept in a case govern. 

, *>y . the Rom bay School of law an 

authority to adopt a specified boy cannot 
jbo exorcised with repect to any otlur 
;b°y. The Maharashtra School, which 
|P erm,t9 an adoption without tlio express 
oonaout of the husband, holds that where 
a husltand authorizing an adoption speci. 
dies the child he wishes to l*o taken and 
Itnut child dies or is refused by big 
I parents, tho authority givon warrants tho 
adoption of another child; the presump, 
tion homg that tho huabind desired an 
idoption and by specifying tho object 
merely indicated a preference; Laktknu. 

1 "" y- tfWlj (3). The question whether 
the junior widow may adopt without tho 
consont of the senior if tho latter refused 
to adopt will |,o discussed later. Tho 
fact that tho exact date of Sham, 
rao a adoption was not given in tho 
pleadings nor yot in his a loption deed 

w ?r‘ ,S il , rfiUCd ' that f* 10 date tho 

du in^M T , ° ,K ^° l ° wa# (,e ‘^mined 
during tho trial. There is little weight 

n this contention. If it was essential 

for the appellant to get tho exact dato 

boforo framing of tho issues, the matter 

si.ou, | have been pressed and l ho Court 

w ou hi doubtless have seen that it was 

brought on record. The omission to 

givo tho exact dato in tho pleadings does 

not really justify a conclusion that the 

oudouco as to the incidents of 2lth 

Decomber 1012 io false. The ,,iuinii(I 

was g,veu an opportunity on 6th October 

4 °/ calling rebutting evidenco. The 

fll^o£tlmalloged adoption by Shravan 

(3J ll&U-Sj 22 Bom. 990. 
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had then been disclosed i«y defendants’ 
witnesses and plaintiff did in fact exa- 
mine one witness (I*. W. Iff) to show that 
no people had assembled at Shravan’s 
house that. Thursday. It seems to us 
obvious that tho appellant has in no way 
been prejudiced by tho failure of tho 
defendants to stale in liioir pleading tho 
ovact date of Shamrao's adoption. 

Tho evidenco of i>. W. l, Mr-Mram, is, 
objected to on i hr* gi uni that l.u has 
gone through tho insolvency (’. urt, but 
thi* fact alone »eems to us io fut 
adequate reason for disbelievint 
There is no preemption tint a b. 
is nece'Sa! ily ur.trulhful. Wo 
disregard his evidence cn Hi;* 
akne. HI? fit itenwnt that Hanoi 
to fetch the boy is contradicted 
tQ> ' in.oa\ ■ f I » W. li.^ ho states - hat 
“ ' ‘ '• ■ br < u ht th ■ • o » y Chint untn. 

1>. ««, 8. 1 , 'I ind 18 howovi r c< nfirin 
Motir. mi's s;ory. Ganol a h’i:i*e!f merely 

nt for D. W. 7. 
Harorakh and l>. W. h Ramdhan speak 
to tho four Mar .vari witnesses going to 
and coming hack from Shravan s hotiso 
together. Onoofthc-m. 1). W. 0 how- 
ever say a ho got thereafter tho other 
three. 1». W. 2 Shcolal, ono of thrso 
witnesses, sa\s ho was there for a quarter 
of an hour. I>. W. (i. Asaram, stafos that 
be rom line- 1 thoro f w r two or throe 
hours. I>. W. 7 | ut* tho time at 20 
Ii , l ,nu *«* an <1 I>. W in hour, 

lborc is also some variance in their state- 
ments. Sheolal states that ShravAn did 
not adopt any hotly, but said that ho 
wanted to adopt (ianoba's son and also 
says that Shravan did not montion which 
ol Ins two wives was to adopt him. D.W. 
b, Asarain, says that Shravan declared 
that he, as it were, adopted Cianoo Patel's 
ren Shamrao. (lanoba gave tho hoy to 
Shravan anl Shravan said that if ho re- 
covered. ho would adopt him and go 
thiough tho ceremony and if he did not 
recover, ho wished his widows to adopt 
nun. (iatiob.a iu thoir piesenco S 1 id that 
be gave his son in adoption to Shravau 
and tho boy was sent for and tnado to sit 
nexr him. Rarnrakh D. W. 7 testifies to 
bhravan s tclliog them that lie had adop- 
ted Shamrao, though the witness does 
not know if any actual adoption cere- 
mony took place. Ho says that when 
Shravan said that he adopted Shamrao, 
(•anoba replied that he gave the boy in 
adoption. The last Marwari wituoss 


58 Nagpur 

Ramdhan, D. W. 8, speaks to Shravan 
saying that he adopted Ganoo Patel's son 
Shamrao and Ganoo accepted it. He 
admits that he knows nothing of the 
actual adoption. 

It is noticeable that none of these 
Mar wari witnesses speaks in clear terms 
to the actual giving and taking and it 
seems to us that their testimony only 
shows an expressed intention on Shravan's 
part to adopt the hoy. Sheolal, accord, 
ing to D. W. 7, is Ganoba's banker. Yet 
the old man clearly states that Shravan 
did not adopt anybody but told his wives 
that they should adopt Ganoba's son. 
The statement of D. \V. G, Asarara, shows 
that Shravan said that if he recovered 
he would adopt Shamrao and go through 
the ceremony or in the event of his death 
ho wishod his widows to adopt him. 
Those witnesses seom to us. as outsiders, 
to bo more reliablo than the others who 
are called to prove the actual giving and 
taking of the boy. The following wit- 
nosses who speak to the boy boing ac- 
tually givon to Shravanji are related to, 
or aro intor09to,l in. the defendants’ caso 
vi a. D. W. 3, the father of Jana Bai, 
D. W. 4 whoso sister is married to 
Ganoba’s cousin, D. W. 5 who admits 
that D. \V. 3 is his patornal uncle, D, W. 
1G the defendant, D. W. 17 a relative of 
the family, and D. W. 19 Ganoba. 

It sooms to us that all defendants' evi- 
dence oan really bo held to prove is that 
Shravan on the day in question expressed 
his intention to adopt Shamrao, should 
he survive and that he told his widows 
in the ovont of his death they should 
adopt him. We are unable to find that 
there was any actual giving and taking 
in Shravan's lifetime. The fact that 
Shravan expressed his desire that a son 
should be adopted to him can be inferred 
from the recital in plaintiff's adoption 
deed (Ex. P. l), where Savitri says : 

"I have approved you ai my adopted son and 
bavo taken you in adoption as directed by my 
husband. ” 

It is remarkable that witness after wit- 
ness for the defence stated that Shravan 
said that if he lived he would adopt the 
boy but that if he died his widowsshould 
do so. This seems to us to show fairly 
clearly that Shravan himself, though the 
boy may have been sent for, did not think 
that any adoption had taken place. Among 
these people it is customary for both the 
scnlar and religious ceremonies of adop- 
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tion to be performed on the same day, 
the adoption then being evidenced by a 
registered deed. 

The fact that after Shamrao’s adoption 
by Jana Bai and plaintiff’s adoption by 
Savitri, the two widows agreed to partition 
their husband’s estate points strongly to 
no adoption having taken place during 
Shravan’s lifetime; for if, as alleged, it 
had taken place and Shamrao was at 
Shravan's death his adopted son, it is 
not likely that Jana Bai would have 
agree! to half of the estate going to her 
co-widow. Her doing so later may well 
be due todoubts if an adoption by the junior 
widow was valid. We think that defen. 
dants have taken advantage of the fact 
that though Savitri herself was present 
on 24th December, yet she had none of 
her relatives or friends there to support 
her, and knowing that it would be diffi- 
cult for Savitri to obtain evidence as to 
tho happenings on that day, have exagge- 
rated what did occur and tried to show 
that Shravan's directions as to the 
adoption of tho br.v by his widows were 
preceded by the aotual giving and taking 
of the boy. 

Though for the reasons wo have statod 
we are unablo to accopt the defeuco story 
in itsentiroty, wo think that theovidenco 
adduced does show that peoplo wore sont 
for and that in their presonco Shravan 
told his widows that if he lived ho in- 
tended to adopt Shamrao and that if he 
died the sonior widow should do so; and 
in tho ovont of her failing, the junior 
widow should carry out his wishes. It 
is noticeable that nono of the four Mar- 
wari witnesses state that the deceased said 
that in the event of the senior widow 
failing to adopt Shamrao, Jana Bai should 
do so. D. W. 2. Sheolal, says that Shravan 
told his wife that he wanted to adopt 
Shamrao but said nothing as to which 
of tho two widows was to adopt him. 1). W. 

G Asaram states that Shravan expressed 
his wish that his widows should adopt 
that boy. D. \Vs. 7 and 8 say that 
nothing wa9 said as to who was to per- 
form the actual ceremony. On the other 
hand the following witness©?. D.Ws. 1,3,4, 
5.9,11,13. 14.15.16.17 and 19. aro unani- 
mous in stating that Shravan's directions 
to his wi v69 were that the elder was to 
adopt Shamrao and that on failing to do 
so Jana Bai, the junior widow, should 
adopt the boy. 


Shankar v. Mfc. Sawitri 
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We have held it proved that Shravan 
did as a matter of fact direct that Sham- 
rao should be adopted. It is possible 
that be anticipated that there might be 
opposition to his wishes from the senior 
wife as to the adoption of the boy; in 
which case it is not unnatural that he 
gave the directions deposed to. If ho 
had made up his mind that this boy was 
to 1)0 adopted, his directions would natu- 
rally be such as to onsure ohelieuce to 
his wishes. Wo are prepared to accept 
this volume of evidence as proving that 
Shravan did say that if Savitri Bai did 
not adopt the boy, Jana Bai was to do so. 
Uis further directions that in casooither 
of the widows did not pull on with the 
hoy each was to be given 12 tiphaus of 
land are, in our opinion, also prove 1. We 
havo no hesitation in finding thit the 
boy was adopted by Jana Bai on 9th Feb. 
ruary 1913. D. \V». 1. 3, 4.5.9. 11. 13 
14. 15. lfi Sc 19 prove this toour satisfy, 
tion. They show that Jana Bii was 
dotennino.l, doubtless under the influence 
of her father and Ganoba. to go through 
the ceremony of adoption after the older 
widow refused to. The evidence sho.vs 
that sho was prosont. that she was asked 
to a lopt Shainrao, and that on bor refusal 
the boy was put on the lap of Jana Bai 
who aloptod him to bor lato husband. 
It is cloar that iumio liatoly aftor this 
bavitri loft tho houso an 1 proccedo 1 to 
Amraoti. where on the 11th tho ceremony 
of plaintiff s adoption was gono through, 
it lias bean proved that Shamrao's adop- 
tion deed was thon oxocutod and presented 
lor registration at Asegon on 11th Feb- 
ruary. 

i, Wo h »vonow toconsidor the legality of 
•Una Rais adoption of Shainrao. It Ins 
boon held that when permission to adopt 
1 8 l * ,VOn t0 . w, ‘ low> severally, the older 
'Woman and on her refusal, tho younger can 
adopt : LanjU Lai Karmarker v. Lejoy 
Krishna Karrnarkar (4) and Mondark, n, 
Das, v. Admath Ley (5). Following 
theso cases, wo think that on the refusal 
of bivitri to adopt Sham rao. tho vounger 
widow was entitle 1 to do so and tint the 
adoption divested tho estate that was in 
the older widow, whose subsiuont adop- 
tion of tho plaintiff is invalid. A power 
must bo strictly construed and we find 
that Jana Bai did act strictly in accord- 
aoce with tho pow er given by her husband. 

(4) (19121 39 Cal. 582 = H I. C. 17 

(5) 1 1891) 18 Cal. 09. ' ' 


It is no part of tho appellant’s case in 
this Court that Jana Bai wa9 a minor on 
the 9th February 1913. We, therefore, 
do not enter into that question, nor is it 
necessary for the purposos of this appeal 
to discuss the other matters decided by 
tho lower Couit. The result is that this 
appeal fails and is dismissed with costs. 

P.K.. R.K Appeal dismissed. 
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Pridkaux, A. J. C. 

Nanakram — Accused — Applicant, 
v. 

Emperor — Opposite Party. 

Criminal Rovn. No. 92 of 1917. J)e. 
ci led on 15th August 1917 from revision 
of Sessions Ju Ige. Norbudda, Division D/- 
12th Mayl9l7, in criminal Appeal No. 04 
of 1917. 

(•) Criminal P. C. (18981, S. 476 - Order 
under, it not complaint. 

Au order under S. 176 is not a complaint. 

lb) Criminal P C (1898;. S. 476 a'nd < i95 
r .Q*e C 4en * *° under S. 476 — 

a. 195 cannot apply for order under S. 476 
■ • not sanction. 

The provision, of 8.195(5). Criminal I*. C. t 
only apply xvhen a Court b««. on the applied 
hou of »omo person, mncfloiied tho liinl of any 
o( the oflcuce. nam'd in 8. 195 and cannot npplv 
m ‘ Mil * U,r » u "“dor S. 170. Cri- 

Riiual 1 . C . for mi ordwr under the latter section 

“°,l A ^ D f‘ ,0 . U « „ 1 1* 00 C 2 ) 

'«) Criminal P. C. (1898). S 195 - Want 
ol sanction doet not vitiate trial— But want 
of complaint under S. 195 is fatal 

Though want of sanction under S. 195 may 
not vitiato a trial, ycl wlioro there has b'ou no 

S'. .K lUOd f. rh - l * 5M rc 8 af d» the oflcnco of 
which the applicant has been found guilt v. tho 
absence of a complaint is net a mere Irregularity 
but ia fatal to the trial. (P01 C 1] 

•V Gupta and Gaugadhar Sitaram — 
for Applicant. 

G. P. Dick -for the Crowu. 

Order.— One Seth Kunjlal Deocbond 
whose munim the present applicant 
Nanakram is. filed Suit No. 71 of 1915 
in the Court of the Sub Judge. Klnndwa. 
against Sandoo and others for the ro- 
covery of Rs. 2.000 on a mortgago deed, 
date 1 23rd Fobruary 1903. said to have 
been executed by Sandoo. The original 
mortgage. deed was 9aid to be lost, but 
was subsequently found to have boon 
hled in the record of Suit No. 813 of 
190o filed by the same plaintiff against 
Sandoo in the Court of the Munsif, 
Burhaupur. Nanakram. who had been 
examined as a witness, stated in it that 
no payment was made towards the debt 
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of the suit; bub when shown the bond, 
1.x. P-10, was forced to admit that 
Ps. 154 had been paid towards the debt. 
Nanakram had elso stated that there 
was no separate khata of the mortgage, 
debt in the account-books kept by him; 
hut it is shown that for the years Samvat 
1959 to 1962 there was such a separate 
khata. The result of the proceedings 
instituted under S. 476 was that the Sub- 
Judge considered that Nanakram had 
committed offences under Ss. 193 and 
463, !• P- C., and ho laid complaint in 
the Court of the First Class Magistrate. 
The concluding portion of his order runs: 

I hence ordor the prof ecu lion of the accnsed 
Nauakram for offences under Ss. 193 and 4G3 

I. P. 0.” 

Nanakram thereupon applied to this 
Court to got that ordor quashed. It was 
dealt with as Criminal Revision No. 527 
of 1916 and the application was dis- 
missed by mo on 17th Octohor 19 IG. 
The case was tried and Nanakram was 
charged by the Magistrate as follows: 

" That you abetted tho fraudulent and dis- 
honest filing of a plaint for R*. 2.0C0 claim in 
tho Court of tbo Sub-Judge. Kbandwa. knowing 
that the claim was false in Suit 71 of 1915 and 
thereby committed an offence punisbablo under 
S. 209- 109, I. P. C., and that in tho said care 
you made the following statements: There is no 
soparate khota in our account-books for tho mort- 
gago-dobts in suit and that no payments had 
been mado towards tho debt in suit knowing 
theso statements to bo falso." 

lie was charged separately under S. 193, 
I. P- C., in respect of each statement. 
The Magistrate considered that he was 
justified in proceeding against the accused 
under S. 209/109, I. P. C., and under 
S. 195, sub-S. (0), Criminal P. C. The 
trial resulted in Nanakram being ac- 
quitted on tho two charges of perjury 
on tho technical ground that the Sub. 
Judge has failed to read over to him his 
depositions and in his conviction of the 
offences undor S. 209/109 he was 
awarded ono year's rigorous io> prison- 
mont. In appeal tho learned Sessions 
Judge has confirmed the conviction and 
sentence. Against that decision the pre- 
sent application for revision has been 
filed. The first question raised here i9 
that as the Sub- Judge in his proceedings 
under S. 476 did not lay a complaint 
against the applicant for an offence falling 
under S. 209, I. P. C., the Magistrate 
under the provisions of S. 195, Criminal 
P. C., had no power to entertain it, it 
being one of those offences of which no 
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Court can take cognizance except with 
the previous sanction or complaint of 
the Court concerned or of a Court 
to which that Court is subordinate. 
There is nothing to prevent a Court 
fulfilling the provisions of S. 195 by 
making an ordinary complaint in any 
of the forms open to a private individual; 
but as a rule it should proceed, as in the 
present case, under S. 476 to avoid the 
necessity of supporting the complaint 
like a private individual by a statement 
on oath in accordance with S. 200, Cri- 
minal P. C. It seems to me that an 
order properly passed under S. 476 is 
both a complaint and more than a com- 
plaint. It is a judicial proceeding and 
an order of the Court, but it is not in 
my opinion a sanction " within the 
meaning of S. 195, Criminal P. 0." The 
quostion beforo me is whether in this) 
case there should have been a complaint 
with reference to tho particular offence 
tho applicant has been convicted of. The 
matter of the offence under this section 
was beforo tho Sub-Judgo as disolosed 
by the proceedings under S. 476, but 
he preferred to proceed undor Ss. 193 
and 463. I. P. C., against tho applicant. 

It is argued by the learned Standing 
Counsel for the Government that ovon 
if there is no complaint from tho Sub- 
Judgo as regards the offence of whioh 
tho applicant has been convictod, and 
there is clearly no complaint as regards 
an offonce undor S. 209/109, I. P. 0., 
yet under the provisions of S. 195 (5), 
Criminal P. C., the Magistrate was 
entitled to frame a charge under S. 
209/109, I. P. C., as that offence was dis- 
closed in the inquiry under S. 476, Cri- 
minal P. C. I am unable to accede to 
this proposition. In my opinion the, 
provisions of S. 195 (5) only apply when 
a Court has, on the application of some 
person, sanctioned tho trial of any of 
the offences named undor S. 195 and 
cannot apply to a case sent to a Magis- 
trate under S. 476, Criminal P. C., for 
an order under the latter section is not 
a sanction. The reason why tho law 
apparently allows a Magistrate taking 
cognizance of a case started on complaint 
with previous sanction to frame a charge 
of any other offence disclosed by the 
fact9. as long as it refers it to the offence 
for which the sanction was given, seems 
to me to be that in these cases it is 
difficult for the sanctioning Court to 
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always ascertain the exact facta or to 
determine exactly all the offences which 
may be disclosed at the trial; but when 
a complaint is made under S. 470 the 
Judge or Magistrate must move and should 
definitely know what off'cnca or offences 
he commited. The matter becomes a 
publio prosecution and it is the duty of 
the prosecution to provo tho exact oH'onto 
of which complaint has been made of. 
I must hold that in the present case no 
complaint wa9 made by the Sub.Judge 
as regards an offence under S. 20 9. that 
uo sanction for the prosecution of tiic 
applicant under that section has been 
obtained, and that aa tho matter reached 
tho Magistrate in tho form of a com 
plaint and not as a sanction. S. 105 (j) 
is not applicable and under these circum- 
stances tho trial is hrd in law. S. 105 
distinctly states that no Court shall tako 
cognizanco of un offoncu undor S. 200, 
I. P. C., when such offonce is committed 
in or in relation to any proceedings in 
any Court, cxcopt with tho provioua *nnc. 
tion or on tho complaint of Mich a Court 
or of some othor Court to which such 
Court it subordinate. It argued that 
allowing this to lie tho caso, S. 037 (I,) 
oavos tho conviction hut as already stated 
tlioro is no question of sanction in this 
caso; tho case was on a complaint. 

Though want of sanction uudor S 105 
may not vitiate a trill, yo t where thero 
has been no complaint undor S. 195 as 
[regards tho offenco of which tho a,., 
plicant has boon found guilty, tho ab- 
sence of a complaint is not a mere ir. 
rogulanty. For these reasons I must 
sot asido tho conviction and sentence 
passod on the applicant. I do so and 
cancol his bailbond. 

P.N./R.K. Conviction set aside. 
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PlUDEAUX. A. J. C. 

cants™” Sn ‘ Uh aUd anor; »« r — Appli. 

I'mperor— Opposite Party. 

Criminal Rovn. No. 176 of 1917 De 
cidod on 22nd October 1917. from order 
clbObs .Judge, Jubbulpore, Divn. D/- 4th 
Novembor 191G. n 

Criminal P. C. (5 of 1898), S 476- 

-* 

nol?ce 0r i.° r n l ot^cX “sl'ry Vth^ctus^ 6 


Nagpur r,l 


but it (Icrirable that such notice should lo 
gnen rnoro esprr,»|| v vvbor^ I ho inatlor has not 
b;eu air* a ly judicially dealt with. 

II. S. (inur — for Applicant. 

C. /»*. Parnk'i and V. V. Chi talc— tor 
Non- Applicant. 

(•■ I*. Dick — for the Crown. 

Order.— In Civil Revision No. :i|G 0 f 
191G. Rr.anvo- 1 , A .1. < in big o.dcr, 
dated 21th February 1917. bold that 
Sheikh Abdul Rabin, m. tho plaintiff in 
the ciso ho wa- dotling will,, had mudo a 
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false claim. He hold that . . . , 

dated 1th September 1911, filed by the 
plain- ill ,w««8 a fo'gery and Hie suit that 
was based on it a false suit. Tho con. 
eiu ling paragraph of his judgmont runs: 

I learn to the dUcretion of tho lower Court 
tort-etde • whether on y action in neetjjary under 
S. l.o. Criminal p.C , I sirs." 

On tho return of tho case, tho Small 
Cause Court Judgo proceeded unlor 

s l76 *Cri C., and finding tboro 

jva* a prima facie caso ngninsfe Abdul 
Kalniu an, Iunrntli, Hoinnat’. and l'uran. 
smgli. decided that they should be pro- 
* ' l - com pi i ; 1 1 • t 0 |,o 

aid before tho First Class Magistrate, 

1 unngiogh and homnath filed this ap. 
V * cW, °" for rov *ion • {a ntl that order. 
•\'y, {!»«>; , ’ ,i !:l " ! thtir application. 

Ahdul 1. tinman and Jmamali havo filed 
8i.ml.ir applications. Crimiuitl Revi- 
sions Nos. 1*7 and 18S of 1917. This 
ordor will disposo of all throe appliea. 
turns. As regards tho applications 0 f 
Ileinnath. Imam.li and Abdul lUhiman 
t here acorns to me no ground to disturb 
tho order of the Small CiusuCourt Judgo 
iV" 18 a co ®» ,Uml to the First Class 
Magistrate. This Court has found tho 
receipt to bo a forgery and tho Small 
Uu,° Court Judge, on a reconsideration 
of tho evidence before him in t he case, ns 
he explains in his answer to tho Rule 
issued in Puransingh a caso. has iu his 
discretion determined that tlioro is a 
pnma facio case against all four appli- 
cants. Tlioro are obviously no valid 
grounds on which his docision to bring 
three out of the four applicants to trial 
can bo challenge 1 . I have no hesitation 
in dismissing tho application of Homnath 

and rejecting summarih- the applications 

of Abdul Rahim an and Imam&li. 

In I’uranHngh's caso it is however 
urged that notice was not given to him 
to appear and show cause before tho 
bmall Cause Court Judge passed the ordor 
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impeached in these revisions. That is 
so. Two attempts were made to serve 
Puransingh at Raipur. They failed be- 
cause he is said not to live at that place, 
though the summons in the Small Cause 
Court suit was served on him there. The 
Small Cause Court Judge, in place of 
waiting and issuing a fresh notice, wrote 
that Puransingh’s whereabouts were not 
correctly known and proceeded to pass 
liia order. It is argued for Puransicgh 
that want of notice vitiates the order. 
It has been held, I have no doubt cor- 
rectly, that notice is on the face of the 
soction not legally necessary: see Ram 
Piari Rai v. Emperor (l). Raperam v. 
Qouri Nath Dutt (2) and Queen- Empress 
v. Matabadal (3). But notice, although 
not legally necessary, is desirable, more 
especially whore the matter has not been 
already judicially dealt with: Empress 
v. Narotam Das (4). Ilere the question, 
of the roceipt being genuine or a forgery, 
had been judicially dealt with and there- 
fore I do not think that want of notice 
in Puransingh's case invalidates the pro- 
ceedings against him. I therefore also 
dismiss his application. 

p.N./R K. Application dismissed. 

(1) [19121 1 < Or. Jj. J. 707 : 10 I. C. 616. 

(2) 118931 20 Cal. 47*. 

(3) (1893) 15 All. 392. 

(I) [18831 0 All. 98. 
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Mittra, A. J. C. 

Govind— Applicant. 

v. 

Emperor— Opposito Party. 

Criminal Revn. No. 9 of 1917. Decided 
on 12th March 1917. against order of 
Sub-Divl. Magistrate. Chhindwara. 

(a) Police Act (1861), S. 34-Causes" 
means "allow* to exist" 

The word "causes," as used in S. 34, is not a 
word of art but a word used in ordinary English 
meaning "allows to exist. " [P 62 C 21 

(b) Police Act (1861), S. 34— Conviction 
for offence puniihable under S. 34 is not 
illegal because it is also punishable under 
C. P. Municipal Act (1903). S. 110. 

A conviction for an offence under S. 3*. Police 
Act is uot illegal meroly because the act com- 
bined of also constitutes a breach of S 110. C.P. 
lunicipal Act. aud as such is punishable under 
that Act as well. [P 63 C 1) 

(c) Criminal P. C. (1898), S. 439— Court of 
revision is not concerned with policy under- 
lying enactment (obiter). 

Obiter — A Court of revision is not concerned . 
with the policy underlying a legislative enact- 
ment, it is only concerned with the legality of 
the proceedings sought to be revised. [P 62 C 2J 


Atmaram Bhagwjnt and D. W. 
Kathale — for Applicant. 

Order The applicant has been con- 
victed of an offence under S. 34, Police 
Act and fined Rs. 20. S. 34, Police Act 
Cl. 5, runs as follows : 

"Any person who throws or lays down any 
dirt, filth, rubbish or any afones or building 
materials; or who constructs any cow-shed, 
stable, or the like; or who causes any offensive 
matter to run from any house, factory, dung- 
heap. or the like.” 

The Civil Surgeon noticed in the course 
of his inspection filth from the appli- 
cant’s latrine flowing on the road. What 
was the cause of this has not been clearly 
staled in the judgment, nor anywhere 
on tho record. From a note sent by the 
trying Magistrate through the District 
Magistrate it would appear that the cause 
of the offensive matter runing out of tho 
house was a bad state of repairs of the 
outlet, which has since been put in 
proper order. It is contended bofore me 
that there should have been a prosecution 
not under tho Police Act, hut under the 
C. P. Municipal Act, tho terms of which 
are said to bo much wider than those of 
the Police Act. S. 110, Municipal Act 
says: 

"Whoever, without the written permission of 
the committee, causes or allows tho water of 
any sink, sewer or cess-pool, or any other offen- 
sive matter, to flow, drain or be put upon any 
street or public place or into any soworor drain 
not set apart for tho pupose, shall bs punishablo 
with floe which may extend to twenty rupees" 

It is also rightly pointed out that 
such a prosecution could only have been 
at the instance of an officer authorized 
by the municipal committeo, and suoh 
an offence would have boon compoundable. 
Reference has also been made to certain 
questions and answers in the local legis- 
lative council regarding tho policy of ! 
prosecutions being left in the hands of 
tho municipal committee, but as a Judge 
I am not concerned with any question of 
policy, but only with the legality of the 
proceedings sought to be revised. If the 
Municipal Act had beon a contempora- 
neous Act instead of beiDg an Act passod 
nearly half a century afterwards, I| 
should bavo beon inclined to accept the, 
applicant's suggestion that there is a ( 
difference between "causes” and "allows’ i 
In ordinary English, a man is said td 
cause a thing if ho allows it to oxist-l 
The word "causes” is not a term of art. 

S. 263. I. P. C., shows that a person may 
be guilty of a public nuisance by 
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a minor, obtained on 19th Octobor 1910 
a preliminary decree for sale of immov- 
able property on foot of a mortgago. On 
1st October 1917 lie applied under R. 5(2), 
0. 34, Sch. 1, Civil P. C., for a final de- 
cree for sale alloging that he had 
reached tho ago of 18 on 30th Septem- 
ber 1917. The 30th September 1917 
was a Sunday. Tho mortgagor did not 
oppose the application but the present 
appellant, who purchased the mort- 
gaged property pendente lite, conten- 
ded that the plaintiff attained majo- 
rity in dune 1914 and that in any ease 
the application was time barred. S. G, 
Lim. Act. 190S, having no application. 
Tho lower Court found on the evidence 
adduced by tho plaintiff that ho was born 
on l?t October 1896. and this conclusion 
is now accepted by tho appellant though 
impoached in one of tho grounds of ap- 
peal. Tho learned Additional District 
•ludge held also that S. 6, Lim. Act, 
which he wrongly cited as S. 7, applies 
to applications generally and is not con- 
fined to applications for execution of 
decrees. From tho fact that Maharaj 
Kumar Gunesh war Singh v. Jogadhalri 
Per\ltn<l N a ram Singh (1), a case deci- 
dod in 18. 8, was cited in support of this 
conclusion as well as from the citation of 
8. 7, it appears that tho Judge had not 
before him a copy of the Limitation Act 
(9 of 1908) now in force. 

The plaintiff having obtained a final 
decree for sale, the purchaser ot tho 
mortgaged property has preferred this 
appeal. That S. G. Lim. Act, will not 
holp the plaintiff. respondeat is conceded 
on his behalf by his learned advocate 
and there is clear authority against the 
view taken by the lower Court in Nizam-* 
ud.<hn Shah v. Jiohra lihim Sen (2), 
where it was pointed out that tho section 
applies solely to the time for the institu 
tion of a suit or the time for an applica- 
tmn for the execution of a decree. The 
appellant contends cn the authority of 
Digamber v. Ganpat (3). Nizam ud-din 
Shah v. Jiohra Jthim Sen (2), above 
cited, and Lahshmi Achi v. Subbarama 
Aijar (4) that a mortgage suit remains 
pending until a final decreo is passed and 
that the application for a final decree 
being governed by the Code of Civil 

(D [1899] 3C. w. N\ w. * — 

(2) [1918] 40 All. 203=13 I. C. 870- 

(3) [191GJ 12 X. L. R. 50=33 I. C. 496 
(«) [»15J 39 Mad. 1$S=29 I. C. 112. 


reason of an act or an illegal omission. 
The offence in this case is one of public 
nuisance provided for by the Police Act. 
On this ground I can see no reason for 
interference. The conviction does not 
appear to have been based upon anything 
observed at the local inspection, but upon 
the evidence given in the case. The 
local inspection, on the contrary, dis- 
closed that proper repairs had been made 
to the outlet of the latrine, in other 
words, that the nuisance had cea-ol, a 
faot so far favourable to the accused. 
This does not, however discredit the 
ovidence that tho nuisance did oxist on a 
previous date. 

Ground 3 does not seem to have been 
urged in the Court below. The appli- 
cant does not say that he reported to tho 
municipality about the dereliction of 
duty on tho part of tho municipal scaven- 
gers. If he had done so, it might have 
boon takon by tho lowor Court in mitiga. 
tion of punishment. I see uo reason to 
intorforu with the sontenco. The ap. 
plication is therefore dismissed. 

P.N., R.K. Application dismissed. 
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Dhakh. Brockman. J. C. 
Vinayakrao Kriahnarao - Defondant— 
Judgment- Debtor— Appellant, 
v. 

Baijanath Saligram — Plaintiff— De- 
croo. holder— Respondent. 

First Appeal No. 51 of 1918, Decided 
on Oth December 1918. from final do- 
croo of Add I. Dist. Judge. Saugor, D /- 

No IOoUOIO. 1918, i0 M0n ^ e Suit 

— section dor* not apply. 

in^tntL C „Y PU ". 80k '‘ y ‘° lhc lime f Or tt.0 
nstilutlon ol a suit or tho time for au applica- 
tion for an execution of * decree It d,-V , lf . 

(b) Ci.il P, C. (19081. O 34 R 6 (21-*? 
Limitation Act (1908), Art. 181. 

fln'i i n ° ,lga - 80 * U ’ 1 rc,nji,,s pending until a 
” pas * ed * An application lor a Pnal 
of .-?vi V SUil “ KO'crntd bv the Code 

, IrOC ° d "'“ and is l boreforo subject to tho 
i * ~V‘W PrC *‘ :r,bcd b * Ar! - 33 /. C. 190 
D T "'** C3 C 2; P ci cTj 

D C Mangalmoortij--lor Appellant. 
La Subhedar —lor Respondent. 

of 3 m M nt ~ Th °. fACts of the C1S0 out 
Ol w h Ch this appeal arises may be brief- 
ly stated. The plaintiff, who was then 
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Pronelure, is subject to the limitation 
i prescribed by Art. 181, Limitation Sche- 
dule now in force. For the respondent 
reliance is placed upon Madhab Moni 
Dasi v. Pamela Lambert (5), where it 
was held that Art. 181 does not govern 
an application for an order absolute 
under R. 3, O. 34. The case however 
must bo distinguished on the ground that 
the preliminary decree for foreclosure 
was ohtainod before the present Code of 
Civil Procedure came into operation. As 
pointed out by Jenkins. C. J., in Amolak 
Chand v. Sharat Chandra (6), the Judges 
expressly refrained from deciding that 
the present Code applied aud in fact 
treated the ca?o as not falling under that 
Cede by directing that an order absolute 
si.. aid be made. 


Before the Code of 1908 came into 
force, the Calcutta High Court had long 
held that there was no period of limita- 
tion within which a mortgagee was bound 
to apply for an order absolute for salo 
in a suit brought for sale of the mort- 
gaged property. The ratio decidendi was 
that the application was one to obtain a 
supplementary decree, that the general 
Art. (178 now 181) was the only article 
that could possibly be applied aud that 
the said articlo applied only to applica- 
tions under the Codo of Civil Procedure. 
A similar view prevailed in this Court: 
see Tallappa v. Dattu (7) and Jakav. 
Jamna (8). This view however is uo 
longer tenable after the decisions of the 
Privy Council in Ilatuk Nath v. Munrti 
Dei (9). Abdul Majid v. J a whir Lai (10) 
and Manna Lai Parruck v. Sarat 
Chunder Mukerji (11). Their Lordships 
of the Judicial Committee have plainly 
approved of the position taken by tho 
Allahabad High Court that an applica- 
tion for an order absolute for foreclosure 
or salo under tho Transfer of Property 
Act was an application to execute or 
enforce the conditional decree and that 
the period of limitation was therefore 
three years from tho date of the decree. 
The conflict of decisions above men. 

(ft) (.13101 37 Cal. 79G=G I C. 537. 

(G) (1011) 35 Cal. 913=11 I. C. 943. 

17) 116921 5 C. P. L. R. Gl. 

(S) 11903) 1G C. P. L. R. 114. 

(91 A. I. R. 1914 1». C. G5=‘23 I. C. 014=41 
I. A. 10»=3G All. 234 (P. C ). 

(10) A. I. R 1914 P. C. 66=23 I. C. GI9=3G 

All. 350. 

(11) (1915) 42 Cal. 77G = 27 I. C. G33 = 12 
I. A. 86 (P. C.). 


tioned has now been removed by trans- 
ferring to the Civil Procedure Code the 
provisions relating to mortgage decrees 
and by laying down that what follows 
the first decree is not an order for sale or 
foreclosure but a decree for sale or fore- 
closure. Such an application as that in 
the present case is therefore not one 
for execution of the first decree and con- 
sequently neither Art. 182 of the Limita- 
tion Schedule nor S. 6. Lim. Act. applies. 
That Art. 181 is applicable wa9 held in 
Madho Ram v. Nihal Singh (12) and 
Ramji Lai v. Karan Singh (13). 

The view I have taken is in accord 
with that of a Bench of this Court in 
Chunnilal v. Tikamdas (14), whore it is 
hold that the limitation for an applica- 
tion under R. 6, O. 34, is that presoibed 
by Art. 181. Tho appeal succeeds, the 
final decree for salo passed by the lowor 
Court is set aside and the application for 
such a decree is dismissed. The appel- 
lant will pay tho costs incurred by the 
respondent for translating documents, as 
tho translations were required in connex- 
ion with the ground of appeal, which 
contest the finding that tho respondent 
did not attain majority till 1st October 
1914. The other costs in this Court will 
be borne by tho respondent. The ap- 
pellant will pay tho costs incurred by 
tho respondent for witnesses in the lower 
Court, but all tho other costs in that 
Court will bo paid by the respondent, 
p.N./R.K. Appeal acce pted. 

(12) 11915) 39 All. 2l«80 I. O 494. 

(13) 11917) 30 All. 532=40 I. C. 424. 

(14) (1917) 13 N. L. R. 76=39 I. C. 854. 
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MlTTRA, A. J. C. 

Maharaj Stngh — Accused — Applicant, 
v. 

Emperor — Opposite Party. 

Criminal Revn. No. 54 of 1917, Deci- 
ded on 3rd May 1917, against judgment 
of Sess. Judge, Raipur, D /- 10th March 
1917. 

(a) Penal Code (1860), S. 147 — Rioting— 
Charge not specifying common object of 
unlawful estembly— Accused not prejudiced 
— Irregularity is cured by Criminal P. C. 
(1898). S 537. . , . 

An accufcd person Is entitled to know wbat no 
is baing charged with. Where a person is con- 
structively m.ido liable for tbo acts of auotbor 
under S. 147, it is especially necessary to sot out 
in the charge the common obj-ctof toe assembly. 
But if the nb-ence of particulars regarding «no 
common object does not prejudice the accused in 
tbeir defence the irregularity would be cured d> 
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S. 597, and the High Coart will not interfere: 11 
Cal. 106, Rel. on. IP 65 C 1] 

(b) Penal Code (1860), S. 147-Case under 
S. 147— Order requiring security to keep 
peace is not enhancement of sentence — 
Criminal P. C. (1898). Ss. 423 (1) (b) and 

lu dealing with a ewe under S. 147. I. P. C.. 
au appellate Court is expressly empowered to 
pass an order uuder S. 106 (3) requiring security 
to keop the peace from the appellant'. The 
making of such an order docs not amount to en- 
hancing the sentouce. (p C5 0 21 

S. /. Deshmukh — for Applicant. 

Order.--— This is an application by 
Maharaj Singh for revision of a sentence 
passed under S. U7. I. I*. C.. an I upheld 
on appeal by the Sessions Judge. Chhat- 
ti-girh Division. The first point urged 
boforo mo is that the conviction is bad 
inasmuch as the charge did net sot out 
the common object of the unlaw fulaa- 
fembly. According to tho finding* 
rivod at by 1 ho Courts below, tho common 
object was to assault tho complainant 
Btluam for reasons which are given in 
those judgments. The learnod Sessions 
■Judge has rightly hold that the absonco 
of particulars regarding tho common oh. 
loot did not prejudice the accused in iheir 
defence. In other words they know 
from the prosecution evidence what wis 
homg made out against them. Tho find, 
mg is that Mail iraj 

leader of the party opposed to tho com. 
plainant and tool: an actual part in tho 

not hy ordering tho accuso I to bo it tho 

complainant. There are thro other p»ti. 
tions before mo. and I may mention th,*c 
1,000 U'*™ Poople havo l>een in any 

•vay prc,udicod in their defence. Tl.oy 
also seem to bo activo participants in tl.o 
assault and not merely persons present at 
an unlawful assembly. 

The cases cited before me can bo dig- 
tjnguishol easily. Ilehari Mai, ton v. 
Queen. Empress (I) Says down a sound 
I, 0 that an accused parson is entitled to 
know clearly what he is being charged 
with and whore a person is constructively 
male liable for tho acts of another it is 
ospocially nocossary to set out in the 
chargo -no common object of theas«omblv 
l am prepared to concelo that there are 
>-*sos and thero may be cases whc.t) an 
accuse! person is seriously prejudiced if 
tho cha 1 -^ is defective. In tho present 
case however nothing of tho kind has 
happened. Sabir v . Qa cn-Bm prass (9) 

• 1) IIHV.-,1 n C:,l. 10C. ' * 

(2) [1S95) 22 Cal. 270. 
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13 a case of a trial by jury, and it wns 
held that where a Sessions Judgo in his 
charge to tho jury referred to two pos- 
sible common objects of an unlawful as- 
sembly. ono of which only had boon sot 
out in the chargo, it was impossible to 
say which view had been accepted by tho 
jury. The case cannot apply boro where 
there was no trial l.\ jury. Castlv 
/W«- Salk s,r :r v. Kmimror (3) is 
relic I upon for tho applicant. Tho facts 
of the case wore somewhat peculiar. Tho 
petitioners before the High Court had 
been alroaly put in |K>stession of somo 
land in certain proceedings under S. 1 10, 
Criminal 1*. C.. and it was not clear w ho- 
thor the dispute roktol according lo tho 
chargo to the land so put in possession or 
to the land excluded from tho order of 
tuo Magutrato. I hold that S. 537 cures 
the irregularity. It is urged that the 
accuse 1 idioui ! not havo boon c.illol upon 
to pay co"s for recalling prosecution wit. 

or examination. Thi. i- idmit. 
ted by tho learned Sessions Judge to he 

correct, but he |K>intsout the reason for 
giving up Diinilu was not tho demand 
tor costs, hut tho fact that scvoral at- 
tompts we to made lo have him summoned 
and he could not l>o got. This is a com. 
ploto answer to this ground. 

, ? 19 woed Sessions 

du lgo ha a practically enhanced tho son .j 
tenco r>v pissing an order under S. 106 
| Criminal l*. C.. requiring socuritv to 
keep the peace from the applicants.' No 
authority sn support of this view has 
'lean cited nor do 1 know of auv. It is a 
}K,wer expressly conferred on an appol-l 
hue Court. On the merits of tho order 
1 canlmd no ground for interference, espe- 
cially as the security has boon furnished 
as 1 understand. On tho n.orits of the 
ci>o tho learncl Sessions Judge has very 

caroiully gone into tho evidence and has 

arrived at conclusions which are unnssail- 
ab.o id revision. The application is there- 
foro dismissed. 

- i -N. R.K. Application dismissed. 

13) UUOCJ 3J Cal. 295= d Cr. h. J. m 
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Drake-P.rockman, .J. C. 
Rajaram — Applicant. 

v. 

h u nji la l — Non. A ppl i can t . 

Criminal Hovu. No. 19 of 1917 Da 
cided on Gth March 1917. 
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Criminal P. C. (1898), S. 520 — Order 
passed in favour of person should not be set 
aside behind his back. 

Although S. 520 docs not prescribe the issue 
of notice to any person before an order under 
that section is passed, yet it is a general princi- 
ple of law that an order duly passed by a com- 
petent authority in favour of any person should 
not be set aside without that person being heard: 
35 Bom. 253, Foil. IP 6C C 1] 

H. S. Gour — for Applicant. 

G. P. Dick — for Non-Applicant. 

Order. — Tho order of the Sessions 
Judge in this matter is not supported 
either by the learned standing counsel 
for the Crown or by tho non- applicant's 
picadors. It was passed without hearing 
the presont applicant, to whom at the 
close of tho non- applicant’s prosecution 
for criminal broach of trust the property 
in dispute was delivered with the non- 
applicant’s oonsent. The prosecution in 
fact was only withdrawn by the polioe 
bocause the non-applicant professed his 
readinoss to allow the property to be so 
delivered. It is truo that S. 520, Crimi- 
nal P. C., does dot proscribe the issue of 
a notioe to any person before an order 
under that section is passed. But it is a 
goneral principle of law that an order 
duly passed by competent authority in 
favour of any person should not be set 
aside without that person being heard. 
If particular authority is requirod to 
support this proposition, I would refer 
to Laxman Rangu, In re (l). The Ses- 
sions Judge’s order is sot aside and he 
will now proceed to dispose of tho appli- 
cation made to him under S. 520, Crimi- 
nal P. C., after giving notice theVeof and 
of the date fixed for hearing to Mt. Raj- 
rani. 

P.N./R.K. Orde r set aside. 

(1) [1911] 36 Bom. 263=12 Cr. L. J. 169=9 
I. 0. 947. 
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Mittra, Offg. A. J. C. 

Komalsingh — Plaintiff — Decree-holder 
— Appellant. 

v. 

Jagannath Muratsingh and others — 
Defendants— Judgment-debtors — Respon- 
dents. 

Secoud Appeal No. 340 of 1915, De- 
cided on 12th September 1916, from 
order of Divl. Judge, Hoshangabad. Nar- 
bada Dn., in Misc. Appeal No. 3 oi *91-5, 
D /- 13th March 1915. 


(•) Civil P. C. (1908), S. 148 — Executing 
Court cannot extend time for payment. 

Section 149 does not empower an executing 
Court to extend the time fixed for the payment 
of a decretal amount. [P 66 0 2} 

Time can bo extended under that section only 
when a period is fixed for the doing of any act 
prescribed or Allowed by the Civil Procedure 
Code, and not by a decree : 3 I.C. 497 ; 14 I. G. 
240 ; 17 I. C. 912 and 31 I. C. 240, Foil. 

[P 67 0 1) 

(b) Civil P. C. (1908). S. 151-Executing 
Court cannot alter decree. 

Section 151 is not meant to empower an exe- 
cuting Court to alter a decree or in any way to 
affect its finality. [P 67 0 2) 

(c) C. P. Land Revenue Act (1881), 
S. 65 (a). Sub S. 7— S. 65 (a). Sub S. 7 recog- 
nises validity of agreement providing for re- 
entry of landlord on default of payment of 
tbeka jama. 

Section 65 (a), sub- S 7 though not expressly 
providing for ejectment on tho ground of a tboka- 
dar's failuro to pay the tbeka jama, recognises 
the validity of an agreement providing for tho 
re-ontry of the landlord on default of tho theka 
jama. IP 67 C 1) 

F. \V. Dillon and M. R. Dixit— lor 
Appellant. 

Bipin Krishna Rose — for Respondents. 

Judgment. — The plaintiff-appollant is 
the superior proprietor of a village of 
which tho defendant is a thekad&r with 
protected status. On 15th May 1914 
a decree was passed for arrears of rent, 
which provided that on failure to pay the 
amount on or beforo 11th November 
1914, the defendants wore to be ejected. 
The decretal amount was not paid and 
the plaintiff-appellant was put in posses- 
siop of the village on 15th January 1915. 
On 19th Januirv 1915 tho defendants 
deposited Rs. 2,500, which was a fow 
rupees short of the decretal amount, and 
asked that the time should bo extended 
and they 9hould be restored to possession. 
The first Court refused to do so. Against 
this order there was an appeal to tho 
Divisional Judge, who remanded the case 
for an inquiry as to whether there was 
sufficient cause for the delay in paymont. 
Tho plaintiff-appellant has filed this 
appeal against the order of remand. 

The first point for consideration is, 
whether S. 148, Civil P. C., empowers 
an executing Court to extend the time 
fixed for payment of the decretal amount. 
There is nothing in the language or the 
position of the section in tho Code, 
which would make it inapplicable to an 
executing Court, if the condition required 
by the section is otherwise fulfilled. 
That section enables a Court to enlarge 
time, even though the period originally- 
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fixed may have expired. Bat time can 
be enlarged only when a period is fixed 
for the doing of any act prescribed or 
.allowed by the Civil Procedure Code. It 
does not, in my opinion, apply to a case 
where time is fixed by a decree. The 
act which ha9 to be done mast be an act 
or a duty imposed by the Code itself and 
not hv a decree undor the Code. The 
following cases support the view which 
I have taken : J ug Ram v. Jewa Ram (l), 
llet Singh v. Tika Ram (2), Suranjan 
Singh v. Ram Bahai Lai (3). Suranjan 
Singh v. Ram Baha! Lai ( 4) and Dhar. 
maraja Iyerv. Sreenivasa Mudaliar (5). 
In Suranjan Singh v. Rambahal Lai 
(3) Chamier, C. J., points out that tho 
same view has been accepted by Rail, 
C. J., in Ilukam Chand v. Hay, it (f>) and 
by Messrs. Evans and Piggott in Xaren- 
<jra Bahadur Singh v. Ajndluja Pratad 
(7). It has been arguod hoforo me that 
although the paymont of money is not 

prescribed by tho Code, it is allowol by 
tho Code, and 0. 21, R. 1, ia referred to. 
But that ordor inorelv provides for pay. 
ing money uuler a dccreo. It is the 
dooroo howevor which creates tho duty 
of paying tho money. Tho words "not 
jjroscrihol” rofer to a duty an 1 tho words 
act allowed" refer to a privibgo create 1 
by tho Colo. Tho paymoot of docretal 
nonoy is not therefore an act such as is 
contemplated by S. 14S. [ therefore 
agroo with tho appellant that tho Courts 
below have no power under S. MS to 
extend tho time fixed by tho decree. 

It is urgod for tho respondents that 
tho decree for ojectmont was illegal as 
there is no Statuto applicable to tho caso 
which p,- 0 ^ for such ejectment. 
?■ bo (a), sub-3. 7, Land Revenue Act 
"°' ve r #r - lhou B'' not exprottly providing 

or ejectment on the ground that the 
ithokadar hu (ailed to pay the theka 
lama, rocogmscs the validity of an a «rec 
rao.it providing for the re entry 0 f the 
landlord on default of payment of theka 

llama. The defendants did not contest 

tho claim for ejectment, and it is not 
possible to say whether there was such 
an agreement between tho parties or 
not. It i s ne xt urged that the decree 
!i! IS 09 } 6 A.L.J. 617=81^407. 

(2) (10121 3l All. 388=14 I C >10 

(3) 110121 17 I.C.012. 

JJJ (WI31 *6 All. 5^2=21 I. C tts 
5 110 151 30 Mad. 87G=3l I C *»4Q 

5 !•}« p - R - 1012 = 15 1 . c.'oii. 

(V 119101 13 0. C. 23=5 I.C. U3 
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in this case should he regarded as a con- 
sent decree and relief against forfeiture 
granted on tho principle recognised in a 
number of cases : Krishna Ilai v. I lari 
Govind (8), X a gap pa v. Venkat Ran (9) 
and Balamlhat Uavjibhat v. Vina yak 
Ganpalrao (10). These cases howevor 
proceed upon tho view that a consent 
decree is merely tho adoption of a con. 
tract with all the incidents of that 
contract. In the present case, there was 
no consent decree, hut it is argued that 
as tho defendant did not raiso anyobjec. 
tion to tho relief for ojectmont, thoy 
must be deemed to have consented to it. 

I can find no warrant for such a presump- 
tion. The failuro to raiso the plea is 
consistont with the exisloaco of it con 
trict providing for such ojectmont. 

Lastly it is urged for the respondents 
that this was a case for tho exorciso 
of tho inherent power of tho Court to 
enlarge time for tho ends for justice 
under S. 151, Civil !*. C. The Court 
passed a decree, rightly or wrongly, for 

ojectmont ngaiust tho defendants, if thoy 
failol to pay the arrears of rent within 
tho time fixed by tho Court. There was 
no appeal from the decree, nor was anv 
review of tbit decree sought. Ido not 
think S. J >1 wat meant to empower tho 
executing Court to alter tho docreo or 1 
in anv way affect its finality. The case' 
is undoubtedly a hard one. but it is mv 
duty to give effost to tho law as I under- 
stan 1 it. Tho ordor of tho lower appel 
hto Court is reversed and that of tho 
first Court restored. Each party will 
bear his own costs throughout. 

‘ • N - •£ Appeal allowed. 

(S) 119071 31 Bom. 15. 

(91 U9011 21 Mad. 265. 

(10) (1911] 35 Bam. 239=10 I. C. 746. 
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Drake-Brockman, J. C. and 
Prideaux, A. -J. C. 

Ramj i— Appellant. 

Emperor— Opposite Party. 

Criminal Appeal No. 14 of 1915, Deci- 
ded on 27th February 1915. 

Penal Code (1860). Ss. 302 and 392- 
iviurder and robbery forming one transac- 
tion Recent unexplained possession of 
stolen property is presumptive evidence even 
on charge of murder. 

Io a case in which murder and robbery form 
part of one transaction, the recent and unex- 
plained possession of the stolon property by tho 
accused is not only presumptive evidence against 
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him on the charge of robbery but is also evidence 
against him on the cbaigeof murder : 13 Mad. 
42G , Bel. on. iP69C2] 

Judgment. — The appellant Ramji 
Mahar, aged 20 years, has been convicted 
and sentenced to death for the murder of 
Bahini Mhalin. The Assessors concur- 
red in thinking his guilt established. 

The evidence was fully recorded by the 
learned Sessions Judge and is exhaus- 
tively discussed in his judgment. The 
appellant at his own request was pro- 
duced before us, so that wo had the 
advantage of hearing his dofonce from his 
own lips. What ho wishes us to believe 
is that Timia Dhimar (P. W. 8) was seen 
to murder Bahini by Bakia the nephew 
and Damia the son of Ramji Kunbi 
(P. W. 11) and that they gave this out 
in the village before the police arrived 
to investigate. Bakia and Damia will be 
found mentioned, towards the close of 
the case-diary for 23rd October last, in a 
statement attributed to the appellant, 
but not as in any way cognizant of the 
orime. Wo may say at once that we 
entirely discredit this story. There is 
no indication of it in the record of the 
appellant’s examination by the Commis- 
sioner, Drug, nor did ho tell it to the 
Sessions Judge. The appollant complains 
that ho was not properly examined by 
the Sessions Judge, and it must be con- 
ceded that the record of that examina- 
tion is not as full as it should have boon. 
He was however defendod by a pleader 
at the trial— indeed on 2 out of the 3 
davs for which the trial lasted two plea- 
dors represented him— yet the lengthy 
cross-examination of Tima contains no 
hint that ho was, to begin with, accused 
of the murder, nor were Bakia and Damia 
cited as witnesses for the defence. To 
the committing Magistrate Tima was 
mentioned by the appellant as bearing 
him a grudge because he had accused an- 
other Dhimar Sonia of making an inde- 
cent proposal to his wife. In the grounds 
of appoal the improper overtures are 
attributed to Tima himself, and by what 
is evidently ft similar afterthought that 
person is alleged to have himself mur- 
dered Bahini. 

It is proved beyond possibility of doubt 
that Bahini, a girl of 7. was in her 
parents’ house at Mauza Sangam on 
Thursday 22nd October up to about 
10 a. m., that about 4 p. m. the same day 
her corpse was found covered with sand 
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in a pit a mile from the abadi, and that 
she bad been strangled and all her orna- 
ments removed. The first information 
was laid at the Bhandara station-house 
at 9 p. m. by the Kotwar Kisnia (alias 
Pichgia), since deceased, and the Sub- 
Inspector Chunnilal (P. W. I) reached 
Sangam at 3 30 a.m. on 23rd Ootober, 
being joined by the Circle Inspector 
(P. W. 9) at noon. The appellant %va9 
arrested at 3 p. m. and is said to have 
shortly afterwards given up all except 
two, a silver bindla and a gold nose ring, 
of the murdered girl’s missing ornaments. 
The chalan was prepared on 24th Octo. 
ber and on Monday the 26th idem the 
appellant was placed before the commit- 
ting Magistrate. The investigation was 
thus completed with exceptional despatch 
a circumstance which tells very strongly 
if not conclusively, against any theory 
that evidence was fabricated. We w-ould 
also observe that tho Kotwar Kisnia, 
who was the appellant’s uncle and livod 
on the same premises as the appellant’s 
father, would in all probability havo 
named Tima as tho murderer in the first 
information had Bakia and Damia de- 
nounced him as tho appollant now as- 
serts. 

Lookod at in tho light of these consi- 
derations, tho ovidenco of Bahini's 
parents Dina (P. W. 4) and Jhcga (P. W. 
5), hor sistor, Maini (P. W. 6) and the 
little girl Sokri (P. W. 7) satisfies us.that 
tho appollant seized a favourable oppor- 
tunity of taking Bahini to tho jungle on 
tho pretext of giving her sitaphal from 
the trees of which his family had a theka 
and that ho turned Jhega back from the 
jungle on hor going thither in search of 
the child. Ho was staying for Diwali, 
then just over, with his father Yeshwan- 
tia, whose promisos havo an entrance 
opposite to aud only a few paces from 
that of Dina's compound. The Sessions 
Judge writes that Sokri answered his 
questions fairly intelligently and that 
Jhega is a simple woman. Nor is there 
any suggestion that either Dina or Jhega 
has anything to gain by falsely accusing 
the appellant, who iudeed appears to 
have been on friendly terms with tho 
family. The appellant denies that ho 
went to Dina's house at all on 22nd 
October, just as ho denies that he went 
with Bahini to the jungle and gave 
up her ornaments. To the committing 
Magistrate he said h9 went to the jungle 
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early that morning to watch the sitaphal 
crop which was already ripe, while in 
this Court he declared that he mu9t have 
been back at home at the time tho murder 
seem to havo been committed : both of 
these statements, if true, might surely had 
been supported by evidence, especially as 
a next door neighbour would l>e likely to 
show himself or be referred to as soon 
as active inquiry for the missing child 
bogan to bo made. 

With regard to Tima, wo think like 
the Sessions Judge that uo sufficient rea- 
son for disbelieving him appe ars. It is 
not likely that Bahioi found her way to 
the jungle alone or that a man and a 
child going thoro towards noon would 
moot or soo nobody en route. Tima was 
askel in cross-examination about Sonia, 
and this is whit ho said : 

“ Sonia Dliinur i« toy ca.te- fellow. H« bad 
not made any fwlms callin' tho uttHtd'i 
"' ,0 • ,r " 1 1 bl “l “O quarrfl with Raniii on (Sat 
account," 


Thoro remains tho evidence that after 
being arrested tho appellant undertook 
to givo up tho murdered girl’s ornaments 
and did in fact produce all hut two from 
a ' a 3#ot o f hotnp twig# in his father's 
compound. In this Court the appellant 
«ays that tho polioo searched tho oom- 
pounl and so found the ornamont? with, 
out any help or diseiosuro from him. In 
tins connexion Jt is essential to hoar in 
mind that tho investigation began in tbj 
jungle, a mile from the abadi, and that 
tjio appellant was arrested in tho jungle, 
tho Circle Inspector having on tho 
strength of a comparison between the 
a p poll an t s footprints an 1 thoso foun l in 
the jungle pronounco I his guilt clear and 

t0 tr ! co the 810,011 Projwrtv 
n a similar way. tho appellant may well 
ba\o thought further concealment use- 
css Our experience loads us to believe 
that such an attitude of mind is common 
among ignorant criminals confronted 
with evidence of their guilt on the very 
scano of their crime. Nor can. wo find 
sulhoieut reason for doubting tbo testi- 
»nony of Abdul Rashid (P. W. 10). r ,nl. 
gu/ar of tho neighbouring village Tiddi 
to say nothing of Ramji (P. W. 11)' 
mukaldam gomashta of Sangarn Sub. In- 
spector Chunilal (1*. W. 1) and Circle In- 
spector Rachpal Singh (P. W. 9). No 
ou »t thoro are discrepancies as to the 

Yeshwanti^ Which the ,K,,ica into 
xeshwantias premises and whether 


while still in the jungle, the appellant 
did or did not mention the faggot of 
hemp-twigs as tho place whore the orna- 
monts wero concoalod. Tho former may 
be due to some members of the party 
entering ono way and tho rest by tho 
other. As to the latter ltimji is tho 
witness who said that tho appellant des- 
cribe*! tho place of concoalmont hoforo 
going to tho dense, and his memory seems 

he hazy on tho point, for ho said : 

When the d.ircglia came * tic accused ®ald 
the ornament- ire n .1 here. I will giv* them, 
they are it home. T'.iero bo did uot sty that 
the ornaments were kepi in the .-»nk»ri«. Nor 
he did nr ihtro that the ornaments w re in tho 
»auk ari*. lie «ai<! so within the hearing of the 
malgu/.tr uf Tiddi." 

The ornaments found in Ye *h want in’s 
compound are clearly proved to ho 
Ihhini's. If they wero put thoro by 
*omo ono other than the appellant, that 
of her mu ;t havo been tho murderer, and 
wo altogether fail to understand why 
when so strong a case had been m&do out 
against tlio appellant ho should have 
sacrifice) so large a part of tho booty, 
i laving given .ill tho evidence our careful 
consideration wo consider if established 
beyond reasonable doubt that I ho nppol- 
hint is himself tho murderer. Wo do not 
agreo w ith tho Sessions Julgo that recent 
I >u- session of property taken by murder 
wn show no more then that tho p uses, 
s »r was either the thiof or tho dishonest 
receiver. This is manifestly a case iD 
which murder and robbery formed part 
of one transaction and in such it has hoen 
hel l that recent and unexplained posses- 
sion of tho stolen property, while it 
would he presumptive evilenco against 
a prifonor ou tho char go of robbery.* 
would similarly he evidence against him) 
on tho charge of murder : soo Queen l 
Empress v. Sami ( l). Tho murder was 
a peculiarly cold-blooded and sordid 
crime and we find no sort of justification 
for declining to confirm the sentence of 
death passed by the Sessions Judge. The 
ap!*eal is accordingly dismissed. 

P.N./r.k. Appeal dismissed. 

(i)ti890) is \f*dT«6; 
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Phidbaux. A. J. C. 

Mago and others— Defendants — Appel- 
lants. 

v. 

Tukaram — Plaintiff — Respondent. 

Second Appeal No. 215- B of 1916, 
Decided on 16th November 1917, 
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(a) Registration Act (1908). S. 49-Unre- 

gistered deed of lease rejected— Evidence 
of witnesses testifying relationship of land- 
lord and tenant between parties is admis- 
sible. 

Where au unregistered deed of lease is rejected 
as beiug inadmissible as proof of a lease, there 
is nothing to prevent the evidence of witnesses 
who speak to the existence of the relationship of 
landlord and tenant between the parties being 
admitted. (p 72 C 11 

(b) Landlord and Tenant — Tenancy — 
Proof of. 

A tenancy cau be proved without proving the 
leaso, if there be any: A.I.R. 1915 Cal. 39. 
Foil IP 72 C 1) 

M. V. Joshi—tor Appellants. 

G. R. Pradhan—iot Respondent. 

Judgment.— Tho following genealogi- 
cal tree explains tho relationship of the 
parties: 

TUKARAM 


Bhau Bapu Jalba W*koji 

I I I 

None Raoji Nono 


Nago Hirba Jalba 

(defendant) 


I 

(adopted by^'ana Patol) 
Married Haruabai 

I 

Tukaram 

(alleged adopted son) 
plalntifl 

The plaintiff’s ease is that the 4 fields 
in suit situated at Deoiari in the Pusad 
Taluq belonged to his grandfather Bhau, 
son of Tukaji Maratha, who diod some 30 
years ago. lie says tho family are sepa- 
rate and that Bhau’s son Appa inherited 
tho fields and cultivated them. lie diod 
in 1898 when the land came to his 
widow, Haruabai. Plaintiff was adopted 
by Harnabai. In 1901-02 Harnabai had 
leased the fields bo Raoji, tho deceasod 
father of tho present defendants, ne 
paid the lease money till 1911, the year 
of his death sinco when the defendants 
have paid nothing and are cultivating 
tho fiolds by force. He suos for posses- 
sion. The defence is that the fields were 
not the self- acquired property of Bhau 
but wore acquire! by Tukaram, plain- 
tiff’s ancestor. After his death his four 
sons were his heirs. Bhau’s son Appa 
was given in adoption to Nana some 40 
or 50 years ago and by this adoption 
Appa lost all rights to the fields. After 
Jalba’s death Raoji became the sole 


owner of the land and after his death 
the defendants have been peacefully 
enjoying the fields as owners The leaso 
wa3 denied and it was stated that neither 
Appa nor his widow ever cultivated the 
fields during tho last 30 or 40 years. 
Harnabai had filed a suit against Raoji, 
Suit No. 27 of 1908 on the file of the 
Munsif, Dharwar, to recover lease- money 
but that suit was dismissed. Defendant 1 
had filed a suit against the plaintiff, 
Suit No. 265 of 1912, for mutation of 
names and got a decree. In that suit 
the question of adoption of Appa by 
Nana was decided and it is now res 
judicata. They deny all knowledge of 
the adoption of the plaintiff by Harna- 
bai and state that if tho adoption of 
Appa by Nana is not proved, then the 
family being joint Harnabai had no right 
to adopt a son. It was lastly contended 
that as defendants have been in posses- 
sion as owners for more than 12 years 
they had acquired a valid title to tho 
land. In his reply plaintiff stated he 
held possession within 12 years of suit 
and that Civil Suit No. 27 of 1908 was 
dismissed as a result of compromise out 
of Court by Raoji paying the lease-money 
to Harnabai: that lie knows nothing 
about tho quostion of tho adoption of 
Appa being decided in Suit No. 265 of 
1912 and if decided, tho quostion was 
incidental and could not be res judicata. 

Tho findings of the first Court may ho 
summarise! thus: (a) Bhau was soparato 
and the fields in suit wore his self-acquir- 
e! property; (b) the decision in Suit 
No. 265 of 1912 as rogards Appa’s adop- 
tion by Nana was not res judicata but 
that there was evidence to show that 
Appa was so adopted; (c) plaintiff had 
been adopted by Harnabai to her hus- 
band Appa and that she had a right to 
adopt to him; (d) after Bhau'9 death 
Appa used to manago the lands in suit 
and after his death his widow, Harnabai 
let the fields to Raoji; (o) that tho lease 
by Rioji in favour of the lady for the 
years 1311 to 1319 Fasli being unregis- 
tered could not be received in evidence; 

(f) that there was evidence to show that 
rent in money or in kind was paid by 
Raoji to hi3 lessor; (g) plaintiff's pro- 
decessor was found to have been in pos- 
session within 12 years of suit and 
defendants' possession was not adverse. 
Tho claim was decreed. On appeal the 
finding that the plaintiff was validly 
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adopted by Harnabai was not attacked 
and the Judge writes: 

"Also in the argument it has not been 
disputed that Appa was given in adoption to 
Nana. The learned pleader for the respondent 
urges title of Bhau alone and also prescriptive 
title of Appa from 1$$J and also tho atlorumcot 
of defendants as tenant which estops them. The 
property belonged to Bhau solely. If it belonged 
to the family and was held adversely to the 
family by Appa who had gme out of the familv 
the defendants’ right would be extinguished. If 
defendants took the land on lease from Harnabai 
then estoppel would work." 

Tho Judge finds that tho Bhagni Re- 
gister of 1874. Ex. P. 2. showed Bhau as 
the owner of the fields alone and that 
I.xs, IU0 to D-24 show that from 
1899-00 to 1908.09 the assessment was 
paid by Harnabai. wife of Appa and from 
1909 10 to 1912-19 it was paid by tho 
plain tilt, the defendants not paying until 
1913.14 (Ex*. D 20 and I). 20). The 
Court finds that tho plaint ill 3 evidence 
osfiihlsshcl that tho land helongel solely 
to Bhau hut as Appa went out of tho 
family hy adoption, his interest in tho 
laml coa.el hut ho continued to hold tho 
land ns his own and after him his widow 
did tho **amo paying assessment and leas- 
logout the ftolds; and further that this 
possession could not have been on behalf 
of tho family sinco ho was no moml er of 
:t and honco it was advor-o and for moro 
Mian 12 years; and lastly amon ; the 
lessees was Raoji. tho father of tho 1 ro. 
•cut defendants. Tho appeal was dis- 
inissod. Against that dismissal the pre. 
sent appetl has been filed. 

Whether Appa’s adoption by Nana is 
01 is not ros judicata it is unnecessary to 
consider, for both Courts have found the 
adopt, on proved. It is urged (or the 
appellants that undor Expl. 4. S. 11. 
~ ml 1\ C.. plaintiff's ownership by 
adverse possession on .Appa’s part rot 
having boon raised in tho lormer suit 
could not ho raised now. This question 
was not raised by tho plaintiff i„ the 
former case, so tho defendants iu any 
case were moo required to meet the issues 
not tended hy tho plaintiff. Tho present 
plaintiff then was sued as the sou of 
Bapu. T no case was ex parte and though 
an ox parte judgment can. of courso. lie 
res judicata yet in mattors that travel 
beyon l the record the principle cannot 
wo be applied. A copy of tho plaint 
in t ut suit 13 not on record, nor a copy 

'°r ° C,e t; „ Stre5s is oa the fact 
that Exs. D-G to D-9, copies of tho 
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entries in tho register of right with res- 
pect to theso 1 fields show that they had 
been placed in tho names of tho defend- 
ants; hut though thoro is a presumption 
as to tho correctors of such entries, that 
presumption is robutlaldo and it is 
obvious that tho Judge of t he Court below 
has considered the evidence sufficient to 
show that despite these entries tho 
defendants aro not tho real owners of 
the land. The entries in Ex. 1*.2 may 
not be inconsistent with tho defendants' 
case, but wo would have expected tho 
names of tho other members <»f tho 
family to he onteicd in the column 
headed “Extent of tho sharo held by sub. 
sharer, jniotness shown in fractions of a 
rupee. The exhibit as it stands shows 
that Bhau was the sole owner of those 
fields. It is lurthor contended that ad verso 
| "O' session was never advanced either in 
the plaint or the pleadings; that plaintiff 
claimed hy inheritance; and that tho 
lower appellate Court has made out a 
new c* so for tho plaintiff. The plaintiff 
in his plaint certainly claimed possession 
as tho son ol Appa who held as tho son 
of Bhau. He also stated: 

’A PI «. n of lltwu. patel. cultivated tbs said 

fi.’JJ. Apf ». ton of.Bbau. died In the year ISCifl 
approximately md aft. r him !i is widow Hama- 
hal cultlviiod tho paid Adds a* Owner thereof. 

niffs lli idepted u ol Apr 1 Patel 
Ukoo in adoption »>. liirnab.ii." 

,Bui if tho hnd belonged solely to 
Bhau. which is the finding of the lower 
*l>|«llato Court and a finding of fact, on 
his death it would not go to his family 
but to his widow, if ho had cue. This 
point lias not l*en made clour. But 
even ,f ho had a widow after her death 
tho land would revert to the family. 
Tho objection that tho pleadings did rot 
support tho case of title l»v preemption 
by Appa and Harnabai is mot by tho 
learned Judge of the Court below in 
para. 8 of his judgment in these words: 

Bat the plaint itself states this loug posses- 
sion uud clearly means as owner. The later 
statement certainly gives the basis of this owner 
* h, P ** *clf-ac<,ui>ition by lSbau and the 
denial of adoption of Appa. But though one part 


, t v - •’i i ' 

fails the other remains 


and the plea is that 


plaintiffs predecessors have Icon in possession as 
lull owners for very many years past. No fur- 
ther plea of fact is required to show that defen- 
dants claim would be extinguished long ago, 
i do not think then that this is making 
out a new case. The case is contained in the 
plaint and pleadings. But apart from that the 
fact Raoji himself took the land on lease shows 
that this ownership was admitted. The relation- 
ship of landlord and tenant was established and 
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cannot be denied so long 
in possession.” 

I think the lower appellate Court 13 
correct. Issue 3 runs • 

" as the plaintiff and his predecessor-in-title 

!«, veaTs 'hefo ° f .‘if 0 fie,ds ' n Suil as owner wilhiQ 
1 - >ears before the institution of the suit?” 

Under this issue plaintiff was entitled 
to show that bo and Appa were owners 
either by inheritance or by prescription, 
and I do not think it can be said, as has been 
argued, that the defendants were taken 
by surprise and that the case of adverse 
possession on the part of the plaintiff 
and Appa and Harnabai is a new one. 
As regards the lease it is said that as 
it is not registered it cannot be admitted 
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P ' I en ? nc ? Acl (11 of 1898), S. 41- 
-lorlg.ge of absolute occupancy holding— 

of mn*» ar ob * a ' n,n 8 declaration of invalidity 
of mortgage-Attachment of holding by m.l- 
f“f* r '"/locution of money decreo-Hold- 
ng could not be sold free from mortgage- 

of 1 ® «quity of redemption, 

was only saleable. 

M?i!| 0 »5 r - , i. a ?/ bS0 ! Ute . occu P aQ cy tenant, mort- 
fiff 8 S mf an d,n w lh f doftudanfs. The plain- 
■ ff malguzars obtained a declaration that the 

the dellh /L 0t , bi 1 ndinR u P° n lbem - After 
ioe ?n Vi h °r p,alnti,Ts at,a ched tbo hold- 
b * for m ,0 f ° f “ m ° Dey dccrec . not for rent 
but for money lent, obtained against the son of 

linn «k| d JL' CndaDtS mor *8®8C*s filed an objec- 

Tbo Pontiffs then 

ten the h M Clar # al,on ,hal lhc >’ were entitled to 
‘be holding free of the mortgage as it 


• . , .« uauuub 00 uummeu _ , iirvi me mortgage as it was 

n evidence nor is the evidence to prove *?C n tb(m: 

aknn m,S . 3 ,le - The loa9e >> a * °<>t been bi, ; diU , g 

ssrci “r but ovid ° nc ? , to sb ° w ".1 

J a0JI < V d as a matter of fact pay * bo the tenant which was a mere 

leaso money is admissible and though the q „ VS* redem P ,lon - (P 73 C 1) 


witnesses as to the lease have bee’n re- 
|jected, there is nothing to prevent the 
evidence of witnesses who speak to the 
(relationship of landlord and tenant being 
admitted, for a tenancy can bo proved 
without proving the lease, if there be 
| my: Amir All v. Ay hup Ali Khan (l). 
Iho judgment in Suit No. 27 of 190S 

. o 8 ,n °' V3 that jt wa « dismissed 
undor S. 102. of the old Civil I*. C.. as 
the plaintiff was al.sont and thcroforo 
t 10 decision in that caso cannot help in 
tins. 1 he truo facts of the case scorns to 
mo to be that Bhau was separate and the 
property being self, acquired on bis death 
Appa. his natural son. was allowed to 

take possession after ho had been given 

away in adoption. After Appa. Harnabai 
continued in possession and it was not 
until Raoji s death that the defendants 
assorted their title to the land. On a 
full consideration of the arguments ad- 
vanced on behalf of the appellants I am 
of opinion that the caso has been cor. 
rectly decided. This appeal is therefore 
dismissed with costs. 

_ P-N./R.K. Appeal dismissed. 

'!> A. 1 R. 1915 Cal. 39=25 I. C. 509=41 
Oil. 347, 
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Mittra. A. J. C. 

Narainrao and others — Appellants, 
v# 

Fathelal and another— Respondents. 
Second Appeal No. 88 of 1915. Decided 
on 26th September 1916. 


... _ . • l* 

ch..L ^! U ! ,0n ~ 1 , SC °>* of - Auclion-pur- 
4 *b\or. ' " ‘ i,,C fr ° ,n j u dgm*nl- 

An auction- purchaser in execution of a money 
d *7" d 7 ive,bi ‘ ;"le from the judgment -debtor* 
and not from the decree-holder. (p 73 C 1 j 

* (C) Execution-Scope of - Auction- pur- 
Cha.or dote not derive any right which judg- 
ment deb or may have to aet naide or quea- 
..on ..I da, of d„d o« cu ,od by hin,. ’ * 

uJ- i* noaulhorl| y ,or ‘ho proposition that 

of tha rT.h, M , r h * ino:,culion of a decree 
ot tbo right . title and intereat of tho judgment- 

t!Sria uW V? Ihal l ,urc, ' n, ° no1 aordv the 
right title and Intent 0 f the judgment debtor. 

if bl ,? li,eb ,bc judgment-creditor might 
!5. l, 7. #r l < | l ,, ‘l | 0n ‘ b <> validity of any 

hSim^n* A k?* d . - bfCD P rev,ousl > n, »do by the 
judgment-debtor hirosolf; 18 W. H. 39. Del. on. 

M - R Rohde — for Appellants. 

i j Respondents. 

Judgment — The plaintiffs are the 
malguzars of the village in which one 
Namnya Mabar was an absolute occu- 
pancy tenant. The latter mortgaged his 
holding to the defendants. No notice, ae 
required by law. was given to tho mal- 
guzars. nor was the mortgage consented 
to by them. Tho plaintiffs had sued tbo 
defendants and obtained a declaration 
that the mortgage was not binding on the 
plaintiffs. After the death of Namnya, 
the plaintiffs obtained a simple money 
decree, not for rent but for money lent, 
against his son Bajya and attached tho 
absolute occupancy holding. An objec- 
tion was then preferred by the defen- 
dants on the strength of their mort- 
gage. The objection was allowed, and 
the property was ordered to be sold sub- 
ject to the mortgage. The plaintiffs have 
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now brought a suit for declaration that, 
as the mortgage is not binding on them, 
they are entitled to sell the holding free 
of the defendant’s mortgage. The plain- 
tiffs have failed in both the Courts below 
aud have now preferred this second ap- 
peal. 

The contention on behalf of the appel- 
lants is that, a9 the mortgage cannot bo 

enforced against them, they are entitled 

to have the property sold free of the in- 
cumbrance. Now the mortgago, though 
voidable at the instance of the plaintiff 
malgu/ars, is binding upon the tenant. 
I ho mortgage though it is sought to ho- 

enforced against l he malgu^ars is valid 

until a tenant right is set up by the 
mortgagee or his represontativo-in-inte- 
rost. Under IS. GO. Civil P. 0.. the Court 
can attach and sell such property over 
w hicli the judgment. debtor has a di*po*. 
m* power. The latter can only sell his 
oqmty of redemption and the Court can 
therefore only attach and sell such equity 
redemption. If the mortgagees had 
mado no objection, and the proporlv had 
iioen sold, tho auction. purchaser, unless 
I 0 *oyl#UMre themselves purchase it. 
would ho bound by tho mortgage, for an 
motion. purchaser in a money decree docs 
1 'iotdorivohistitlo from thodocreo-holdor. 
but only from tho judgmenl-debtor. The 
fact shat t!io mortgagee lmvo put in an 
objection and the oi.jootion has been a I- 
low o.l ought not to make any dilioronce. 
iho decree- holder’s right to avoid tho 
mortgago doos not pass to the auction- 
Purchaser. In fact it is a right inseparably 
connected with his title us malguxar. In 
L.ithx Ham Surun Lall v. Ml. LvkeUs 
,/iooer U; it has been laid down that there 
|ih no authority for tho proposition that 
i j 10 P urc ba8or at a sale in execution of a 
decree of the right, title and interest of 
tho judgment. dobtur acquires by that 
purclmse net merely tho right, title and 

mtorost of tho judgment-dobtor hut any 

right which tho judgment. creditor might 
have to sot asido or question the validity 
iof any deed which had hoe,, previously 
[Jiado by tho judgment-dohtor himself. 
H tho property could l.o sold free of ic- 
curnhrancos at tho instance of the plain, 
tills thon it seems that other creditors, 
not being malguzars. would bo entitled to 
share m tho rateable distribution of the 
assets, even though tho mortgage could 
not he questioned bv such creditors. 

(1) 11872) 18 W. K. 33. 
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All the relief to which the malguzare 
are entitled, until thero has heon a fore- 
closure on the mortgage, is a mere de- 
claration that the mortgago will not hind 
thorn. Practically the plaintiffs are now 
asking that tho mortgage should he can- 
celled, as if it was absolutely void and of 
no effect whatever. 

This cannot bo done. They would no 
doubt he ontitled to eject tho mortgngoo 
whon he claims to he tho mnlguzars’ 
tenant, hut no further relief can he 
grauted to the plaintiffs at present be- 
yond a declaration that the defendants 
by virtuo of tho mortgage will not ho- 
como the plaintiffs* tenants. It is urged 
that under O. 21. It. G3, tho plaintiff* are 
entitle 1 to establish the right which thoy 
claimed to tho proporty in dispute. The 
right w hich thoy claimed was the right 
to bring the proj.ertv to salo free of in- 
cumbraoces. If the property cannct be 
sold free of incumbrances, they cannot 
>uccecd in a suit under O. 21. U. (i.j, any- 
more than they can in execution proceed, 
ings. I think thoro is no force in (he 
argument based on res judicata. What 
was held in tho previous suit wa« that 
the mortgagees cannot claim to bo the 
malguxtr,’ tenants. This they aio not 
doing in tho present *uit. The order for 
’’•‘I* '"’‘s 1 read a- subject to the de- 
chrition alicadv ol tainv l by tho plain. 

• wit. '1 ■ e appeal falls 

and is dismissed witi, costs. 

,, * N - U K - Appeal dismissed. 
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PlUDKAUX, A. .T. C. 

Ramlal— Plaintiff— Appellant, 
v. 

Cham/nlta, and a nothcr— Defendants— 
Resjwm lent*. 

Civil Misc. Appeal No 1 of 1917. Deci- 
de 1 on 22n l August 1917, from decroe of 
Di*t. dudge., Khandwa. in C. A. No. 83 
l) ■ ,4th Sepfemlvr 191G. 

Civil I*. C. (1908). S. 52 and 2 (ID- 
Legal representative— Executor dc son is 
representative. 

Tbc term 'legal representative" in S. 52, 
rr.can-i a per*>n who in law represents the estate 
°t a deceased and include> any person who in- 
termeddles with the estate oi the deceased. An 
executor de sou sort would therefore bo a legal 
representative and liable to be brought on tho 
record under that section on the death of a de- 
fendant. (p 74 0 2J 

•S. Ii. Pandit — for Appellant. 

Judgment. — In this case tho plain- 
tiff sued iu the Court of the Second Mun- 
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si f for possession of a house at Khandwa. 
II is sto-y was that it had been let to one 
Sukhnandan, uow dead on 20th August 
.1015. Defendant 1 was said to be Sukh- 
nandan's wife and defendant 2 a sub. 
lessee of defondant 1 of a portion of the 
premises. Defendant 1 pleaded that she 
was not the wife of Sukhnandan but his 
mistress. Plaintiff then said that in any 
case she came to live in the house as de- 
pendant of Sukhnandan and had no pos- 
session during the lifetime of her para- 
mour. Other pleas were also raised 
which it is unnecessary at present to 
enter iuto. The first Court found that 
defendant 1 was a dependant of Sukh- 
nandan and passed a decree in plaintiff’s 
favour. In tho lower appellate Court it 
was contended that defendant 1 was not 
tho heir of Sukhnandan whose death 
extinguished the tenancy and therefore 
the plaint which had heon valuoi at 
Ks. 18 a year as rental was insufficiently 
valued. It was further contended that 
tho value of tho house was Rs. 1,500 and 
the suit was therefore not triablo by tho 
Court of the Munsif. Tho lower appel- 
late Court fiuds that defondant 1 could 
uot step into Sukhuandau's shoes with 
reference to tho continuance of tho leaso 
and that plaintiff could not onforco 
against her any liabilities undor tho lease. 
She was found to bo a trespasser and 
therefore tho plaint should have been 
stamped on tho market-value of the 
house. This was said by the plaintiff to 
he Rs. 1,000 and by the defendant 
Rs. 1,500. Tho lower appellate Court 
has found that the case had to he reman- 
dod to determine the value of tho house. 

It thoreforo directed that it bo tried by a 
Sub- Judge. 

It seems to mo that in tho present case 
tho lower appellate Court would have 
been bettor advised if it had remitted an 
issuo as to the value of the house in dis- 
pute to tho original Court and on receiv- 
ing a finding it could then settle whether 
the case had been properly tried by the 
Munsif. But as it has dirocted a remand 
I must consider whether the remand is 
justifiable. Tho first question for consi- 
deration is whether defendant 1 who is 
Sukhnandan’s raistross is his legal repre- 
sentative. It seems clear from Exs. P-19 
and P-20 that she was meddling with 
Sukhnaodan’s estate. Sukhnandan died 
when he had been sued in Suit No. 934 
of 1912, in the Small Cause Court at 


Khandwa. Defendant 1 stated in Ex. P-19 
that she was Sukhnandan’s widow and 
his heir and in possession of his property 
and asked that h6r name be substituted 
for that of Sukhnandan. Ex. P-20 is an 
affidavit in support of that application., 
* n ?• a "legal represen- 

tative” is defined. It means a person 
who in law represents the estate of a 
deceased and includes any person who 
intermeddles with the estate of tho de- 
ceased. An executor de son tort would 
therefore bo a legal representative and 
liable to be brought on record on the! 
death of a defendant undor S. 52, Civil 
P . C., On the case as laid, defendant 1 
was wrongly shown as Sukhnandan's 
widow, a fact which the plaintiff or the 
pleader’s clerk must have known to be 
false, for she is a Gond and Sukhnandan 
was a Tali. Defendant 1 is shown as 
holding over after Sukhnandan’s death. 
Though sho was not his widow, she is as 
stated above his legal representative and 
I think tho plaint was rightly stamped. 

It was therefore uunecossary in my opi- 
nion to remand the caso to have it dotor- 
mined what tho markot-valuo of the 
house was. I thoreforo sot aside tho 
order of remand and direct that the ap. 
peal be disposed of on its merits. I make 
no order as to costs. 

R K - Appeal allowed. 
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Mittra, A. J. C. 

Kalicharan — Plaintiff — Appellant, 

v. 

Lal Indar Shah— Defondant — Respon- 
dent. 

Second Appoal No. 116 of 1916, Deci- 
ded on 1st September 1917, from decree 
of Divl. Judge, Chhattisgarh Divn. D /- 
22nd November 1915, in Appoal No. 45 
of 1915. 

Registration Act (1908), S. 49 — Unregis- 
tered instrument is odmissible to prove col- 
lateral fact. 

An unregistered instrument is admissible In 
evidence to prove a collateral fact, but to be col- 
lateral, the fact must be independent of or sepa- 
rable from the purpose to effect which tho law 
requires registration. (P 75 C 2) 

Plaintiff sued defendant for compensation for 
improvements effected by him as a lessee of a vil- 
lage under the defendant, and relied on an 
unregistered deed of lease containing an implied 
condition to compensate him for improvements: 

Held : that the deed of leaso was inadmissible 
in evidence under S 49 inasmuch as the plain- 
tiff sought to prove the terms of the lease 
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for the parpo^" ■ >t enforcing those terms, end not 
merely for ttcjilw-aral purpose. (P 76 C l] 

M. li, Kinkhede — for Appellant. 

D. B. Tiwari — for Respondent. 

Judgment. — The plaintiff-appellant 
wasa thekadarof thevillagaof Hath! Kin- 
bar within the /.taiindari of Ambigarh 
Chowki. On the expiry of a previous 
letse the plaintiff was given a lease for a 
term of three years commencing from 6th 
May 1903. This instrument is unregis- 
tered. Tho defendant- respondeat, who 
is the zamindar. institute l Suit No. 214 
for tho ejectment of the plaintiff aal ho 
was duly ejected in pursuance of tho 
dooree. It was held in that suit that tho 
plaintiff was a lessee from voar to year 
(tad that his lease was determine 1 by a 
notice to quit given on 7th October 1913. 
•The plaintiff now sues for compensation 
for improvements made hv him. Ho 
built three houses, sun!; a woll and made 
an om'nnkunnt. Tno claim for com pen. 
sation is based upon tho il legation that 
tho plaintiff was oncouragel by t oo /am. 
indar to make these improvements. In 
support of his claim ho Ins no ovidonoo 
to tondcr except tho unregistorol lease. 
The lower appellato Court h is held the 
lease to be inalraissihlo in evidence for 
want of registration and has dismissol 
tho plaintiff’s claim for compensation. 
In second appeal it is contendo! that tho 

leave should have beeo idmi ted in ovi- 

denco as tho plaintiff is no longor making 
any claim to the village IIo wants to 
establish that the zimindar induce 1 him 
to make those improvements. Tho loaso 
contains a covenant not to ejoct the les. 
see in caso ho improved tho villago and 
there is also by implication an agreement 
to compensate for such improvements. 
Tho solo question is therefore whether in 
viow of tho provisions of S. 49. Registry 
tion Act tho leaso should have been ad. 
nnttel in evidence. S. 49 provides that 
an instrument which is compulsorily 
registrable shall not affect any immov- 
able property comprise! theroin. 

So far as this part of tho provision is 
concornol it does not stand in the wav 
of tho plaintiff, for tho plaintiff does not 
seek to establish a charge or other interest 
m the village by reason of his improve, 
monts. He merely makes a claim for 
compensation. Hut there is another part 
oi the section which lays down that such 
uu instrument shall not be received in 
evidence of any transaction affecting such 


property. Tho expression “ affecting 
such property " governs tho word tran- 
saction and not " evidence.” Tho con. 
tention of tho appellant is that in all 
suits for money tho instrument is io- 
ceivable as evidence. This is a position 
which cannot ho miiataincd. It i> clear 
law that in a suit for rent tho tonne ol 
tho lease cannot ha proved hv putting in 
an unregisterol deal of lonse. Tho rela. 
tionship of landloi 1 and ten ml can ho 
Proved hut not the terms of tho contract. 
As held in Narayan IHitioi v. Janvaut 
Singh (I), such an instrument is admis- 
sible to prove a collateral fact, hut to he 
collateral, tho fact must ho indepon lent 
of or divisible from tho purpose i o effect 
which tho liw reiuires registration. 
When tlie plaintiff says he seoks to give 
evilence of an encouragement on tho pirt 
of the zamindar, ho really means to prove 
an implied agreement in tho lease to 
compensate him for improvements. This 
is part and parcel of tho loa«3 an 1 the 
pUiotiff cannot prove tho terms cf tho 
lo»*o wh»n tho lease is unregistered. A 
reoont cue doci le! by the High Court of 
Bombay and citol on behalf of appellaui 
ompha'iso* the distinction notween the 
parties to a contract and proof ol tho 

terms of a contract : OhkoUalal Adit, 
ram Travadi v. Bai M ihakorc (2). None 
of tho cases cito i before me seems to have 
much l» iring m the p >iut for decision. 

In Balnji Veit v. Mt. Jinn a lUi (3) an 
unrogisterol le.asj was hold not ad mi?, 
sihle in evidence in a suit for damages for 
broach of contract to retain tho defendant 
in possession of certain Ian Is. In Burma, 
nau'l v. Jlirkhu (4) thore was not only 
claim for damages hut also for injunction 
and the unregistered document was hold 
inadmissible in ovidouce. 

In Oangalnsan wTukaram (5) an un- 
registered dee 1 of sale was held aimis. 
siblo in support of a claim for specific 
performance of a contract. Tho Full 
Binch in Ilajah of Venlcatagiri v. Nara . 
!/ana lloddi (6) held that in an action 
for damages for broach of contract to exe- 
cute tho loaso an unregistered kabulivat 
was admissible in evidence to prove the 
coutract. Upon a consideration of the 
cases cited bef ore ra9 I have come to the 

(1) [19051 1 -V. L. R. 147. 

(2) [1017) 41 Bjm. 4GG= 10 I. C. 83. 

(3) [1005) 1 N. L. R. 47. 

(4) llOOOl 5 N. L. R. 21=1 I. C. 903. 

15) 11900) 5 N. L. R 70=2 I. C. 214. 

!0) U30I) 17 M»d. 45G. 
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Criminal P. C. (1898), S. 259-Warran* 
ca i* Charge framed— Complainant absent 
—Dismissal in default and acquittal based 
upon it are illegal. 
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conclusion that the appellant is not en- 
titled to prove the terms of the lease for 
the purpose of enforcing those terms. 
This is giving evidence of the transaction 
iof lease, for which registration was es- 
sential. It is argued that the village is 
one of the Scheduled Districts and hence 
the Registration Act does not apply to it 
as no notification under the Scheduled 
Districts Act of 1874 has been issued, but 
tho Registration Act of 1877 and the 
present Registration Act extend to the 
whole of British India 
" oxcopt auch districts or tracts of country as 
tho Local Government may from time to time 
with the previous sanction of the Governor- 
General in Council cxcludo from its operation." 

Thoro is no such notification excluding 
Ambagarh Chowki from the operation of 
tho Registration Act. It is contended 
that some of the covenants in the lease 
(i. e., thoso relating to improvemeu'.a) 
should bo regarded as mere license, and 
in support of this reliance is placod upon 
Narasingdas v. Iiutanlal (7). I am un- 
able to agree with this contontion. The 
ruling cited does not apply to this case. 
Tho lease in this case was not merely a 
license but was meant to create an inter- 
ost in immovable property. Tho autho- 
rity to build houses was not given inde- 
pendently of the loase but only a9 part of 
tho lease. Moreover, it was merely on 
agreement not to ejoct the lessee if he 
makos certain classes of improvements. 1 
omnot therefore regard part of tho loaso 
as merely creating a license and as such 
not requiring registration. Tho appeal 
faiU and is dismissed, but in tho circum- 
stances of tho caso I direct that each 
party will boar his own ccsts of the 
second appeal. 

p.n./r.k. Appea l dismissed. 

(7) U916J 12 N. L. R. 75=31 I. C. 471. 
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Stanyon, A. J. C. 

Raisingh Chamar — Complainant — 
Applicant. 

v. 

Patia Chamar — Accused — Opposite 
Party. 

Criminal Revn. No. 23 of 1917, De- 
cided on 30th March 1917, on a report 
by Sess. Judgo. Raipur, against order of 
Subdivl. Magistrate. Mungeli, D/- 10th 
November 1916, in Criminal Case No. 89 
of 1916. 


It is no part of a complainant's duty to call 
any witness for cross-examination or any other 
purpose of the defence once a charge is framed, 
and S. 259 gives no power to the Court to dismiss 
a warrant case in default after a charge has 
been framed. An acquittal cannot bo based on 
a dismissal in dofault. [p 76 0 2) 

Order. — This case has been reported 
by the Sessions Judge. One Rai Singh 
prosecuted one Patia under S. 497, 
I. P. C., in the Court of the Subdivisional 
Magistrate of Mungeli in tho Bila9pur 
District. Process was issued against 
the accused on 3rd October 1916, and on 
the 23rd of the same month, having taken 
all the evidence for tho prosecution the 
Magistrate framed a charge against Abe 
accused, and fixed 10th November 1916 
for hearing the defence. On this day 
tho order sheet sets out tho procedure of 
tho Magistrate in tbeso words: 

"Tho complainant appeared boforo mo 15 
minutes ago and went away from tho Court say- 
ing he would fetch bis pleader without caring to 
obtain my permission to do so. I will wait 10 
minutes moro. 

(Sd.) N. K. HARDAS. 

The complainant has not turnod up though I 
waited for him sufficiently long. It has been 
found that tho complainant did not tako steps to 
recall his witnesses for being cross examined. 
This default Is fatal to tho prosecution. Tbo 
case is therefore dismissed and tho accused ac- 
quitted. 

(Sd ) N. K. HARDAS, 
Subdivisional Magistrato." 

It is disappointing to find a Subdivi- 
sional Magistrate falling into childish 
errors of the kind hero disclosed. It 
was no part of tho complainant’s duty 
to call auy witness for cross examina- 
tion or any other purpose of the defenco 
once tbo charge was framed. S. 259. 
Criminal P. C., gives no power to dismiss 
a warrant case in ‘default after a charge 
has been framed. Nor does it need any 
citation of the authorities referred to by 
tho learned Sessions Judge to perceive 
that an acquittal cannot bo basod on a 
dismissal in default. The order dismiss- 
ing the case is 9et aside, and tho Magis- 
trate concerned, or his successor or other 
Magistrate appointed by the District 
Magistrate. is directed to resume tho case 
from the point at which tho above illegal 
order stopped it, subject to tho provi- 
sions of S. 350, Criminal P. C , aod to 
dispose of the 9ame according to law. 

P.n./r.k. Order set aside. 
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Batten, A. J. C. 

Dinhai — Defeudant — Appellant, 
v. 

Fromroz and another— Plaintiff and 
Codefendant — Respondents. 

First Appeal No. 51 of 1917, Decided 
on 30th November 1917, agxinst decreo of 
Dist. Judge, Nagpur, 1)/- 4th April 1917, 
in Civil Suit No. 10 of 1 91G. 

(a) Par*i Marriage and Divorce Act (15 of 
1865). S. 17— Delegate unable to understand 
proceedings T rial is not satisfactory. 

No trial under tbo I’arsi Marria-o and Divorce 
Act can bs satisfactory in which'* delegate. wbo 
is to all intents and purple* a member of a 
jury, cannot understand the proceedings. 

•• jj 2) 

(b) Parsi Marriage and Divorce Act (15 of 
1865), S. 17 — Delegate cannot be challenged 
in appeal. 

A deler.ato un.l-r tbo Parsi Marriage in J In- 
voice Act is in a similar position toa jurrrain. 
and cannot bo challenged in appe.il. IT 7 s t‘ 1 1 

<c) Civil P. C. ( 5 of 19081. O 11. R 21 
—Non compliance with order for discovery- 
Penally cannot be levied 

No pmilty for non-di'eoverr of document', 

“ Dd,r 0. U, R Ji. i ... be a*k«d f.r «h- 
tunc alter the is clo«-d. * I* T*» C 11 

(dl Evidence Act (1 of I872I.S 129 -State 
menls of witnesses recorded for purpos- of 
obtaining legel advice ore privileged /> , . , . 

0/,i/,rr. — Statements 0 f witn* recorded 
for the 'petal purp ■ of b ln a sh n 
l«;il adviser with a vlorr to ascertainin' <Oie- 
} hw 1 1 " l > >to C 

lege! unJer S. l*l. JPT'JC l| 

D It. limning*, P. It. AW,< an 1 G. 
J!. Pr.tilhnn — tor Appellant. 

M. I*. Ahhiomker, G. It. Deo. G. P. 

l)ir': ,\n\ /». Lobo—tor Respondent* 

Judgment - Thtt app.il is under 

J A 1 arsl Marnago and Divorce Act 15 
of 1HG5. Tho appellant is tho defendant 
who wa§ the wife of tho plaintiff. Tho 
appoa is brought cn the gronn.l tint 
thoro havo boon two substantial errors or 
dofocts in tho procedure of the case 
wn.ch io ly have produce 1 error or defect 
in tho daemon of tho cue upon tho 
morits. 

Tho first orror or dofeot allege 1 is that 
Mto two of the dologuos appointed uodor 
». 17 of the Act to ail the Judge in tbo 
trial of tho caso were possessed of such 
poor knowlolge of the English language 
t »at they wero unable to follow such of 
tno proceedings as were in English, and 
consequently could not possibly have 
u->o l indopou lent judgment in arriving at 
thoir decision on the facts. The delegates 
whoso knowledge of English is thus at. 
tacked aro Messrs. Naoraji Pallonji Talati 


and Naoroji Cawaaji Pavri. who number 
4 and 5 in tho list of dolegatos as given 
in tho order sheet under tho date 22nd 
January 1917. Tho whole of tho pro- 
c so lings of tho Court wero in English, 
except the evidence of witnesses 4,f> 7 
.9 and 9 for tho plaintiff, witness J fur 
the defendant and part of tho evidenco of 
witnesses 2 aud 3 for the defendant and 
witness 2 for the co-defendant. The 
most important witness s give their ovi. 
dence in English. In support of tin alle- 
gation anafiidavit has been put forward 
by tho brother of the defendant appellant 
His alii davit runs as follow-. : 

"1, Minocher, ron of Manebajl ’I ideu a:id bro- 
tb-r of lb* appellant <J*fro hmi nnko .to oath 
\»d **' *bat Mc«r*. N.tor'jl P.illooji T.ilni and 

Naoca ... .'.a .-,1 Pavii arc cxlr I i. . , • 

I'airlbb language.'* 

A co*intor-alli davit ha? been put for- 
ward l»y tho plaintiff- respondent to the 
oirec* that tho v. 0 vo t wo gentlemen know 
English tuifioiei i ■ . hive fully 

underwood and followed Hie prnsooiingi 
at tho trial of this Court. It will he 0 |’>. 
wrval that tho affidavit put forward by 
the defendant is oxtromolv cautiously 
worded. It merely says that the above 
t vo gin* lemon uo extremely poor in the 
English language. It does not say that 
their knowledge of Engliih was so poor 
as to incapicitato them from unlorstml. 
mg the pi so lin • . 5 loh an all) lav it is 

ol very lit t lo value, for f lio person making 
«• coul 1 not he prosecuted for perjury if 
the two gentlemen In 1 any knowle Igo of 
English at ill and whether they were or 
wore not able to un le.sf m 1 the p-ocee 1 
ing*. It is urged for the appellant that 
if the al leg it ion is true, then there was n 
substantial defect in the procedure, for) 
no trial cm ho satisfactory in which n< 
delegate, who is to all intents and pur. 

I *oses a meml*er cf a jury, cannot under.) 
stand the proceedings ; so much I think 
may bo concolcl. It is urged ou behalf 
oi i ho respondent plaintiff that as tho 
verdict of the jury, that is to say. the 
decision of the delegates, was unanimous, 
t.iere would have been a majority in 
favour of the divorce even if these two 
persons did not understand tho proceed- 
ings, and it is also urged that some of tho 
instances of adultery which were believed 
hv the delegates wero proved by witnesses 
who did not speak in English. It is argued 

for the appellant that this will he no 
answer to her complaint, for it is possible 
that these two delegxtes may have boon 
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influenced as to these particular instances 
by the imperfectly understood evidence as 
to the other instances, given in English, 
and that they might have influenced the 
rest of the delegates if on a proper con. 
sideration of the evidence they themselves 
had come to a different conclusion. On 
referring to the order sheet I find the 
following entry under date 22nd Januarv 
1917 : 


“ I select the foliating gentlemen as delegates 
to aid in the trial cf the suit and the parties have 
no objection to their selection. " 


It is urged for the respondent. plaintiff 
that having failed to object to these dele- 
gales at the proper time, the defendant 
cannot challenge thorn now for the first 
time in appeal. I consider that there is 
overwhelming force in this objection. 
There is certainly no precodent for a 
delegate under the Parsi Marriage and 
Divorce Act being challenged for the first 
time in appoal. A delegate is in a similar 
position to a juryman. But there is cer. 
tainly no precedent fer a juryman being 
challenged for tho first time in appeal. 
It is pressed upon mo that it would bo 
very easy by an inquiry, by or by tho 
direction of this Court, to ascertain whe- 
ther or not the two gontlomon really 
understood English sufficiently to under- 
stand tho proceedings and that such an 
inquiry should be ordored. I have to 
consider whether a case has been made 
out for such an inquiry. I am of opinion 
that no case has been made out. It is 
impossible for me to believe that if tho 
gontlomon had not understood English, 
tho matter would not have at once been 
brought to the notice of the Court either 
by themselves or by other members of 
tho body of delegates. Tho foreman of 
the delegates was a very experienced 
Barrister, Mr. Kotwal, and Sir Bozonji 
Mehta was one of the delegates. It is im- 
possible to suppose that two experienced 
men of the world like these two would 
have solemnly allowed the proceedings 
to go on if two of the delegates did not 
understand English, especially as tho two 
delegates are perfectly well known to 
many other members of the body of dele- 
gates. Both these gentlemen live in 
Nagpur. Mr. Talati is a Civil Engineer 
in the mills managed by Sir Bezonji 
Mohla and he is perfectly well known to 
Sir Bezonji Mehta and to his son Mr. 
Sorabji Mehta, who is also employed in 
tho mills and who was one of the dele- 


gates. Mr. Talati is also a close neighbour 
of the defendant and her brother who 
made the affidavit and the extent of 
Mr. Talati's knowledge of English cannot 
possibly be a new discovery. The defen- 
dant’s father works under Mr. Pavri and 
the brother who made the affidavit lives 
in the same house with his father. It is 
not denied that his brother was present 
at several hearings of the case except at 
that part of the case which took place in 
camera In the circumstances it would, 
in my opinion, require something much 
stronger than the very unsatisfactory 
affidavit of tho appellant’s brother to 
justify me in ordering in appeal on in- 
quiry as to whether or not those two 
gentlemen understood English sufficiently 
to follow the proceedings. Everything 
must bo presumed to have been done 
legally and according to order, and I find 
no prima facie ground for holding that 
this maxim is not to be followod in this 
case. Tho second alleged defoot in pro- 
cedure is that the learned Judgo orrod in 
submitting the case to tho delegates with- 
out having before him and tho delegates 
the writton statement of tho plaintiff’s 
witnesses, which tho Judgo, in the courso 
of the hearing of tho suit, ordored the 
plaintiff to produce. In tho courso of his 
ovidence, as his own first witness, tho 
plaintiff stated that he took down tho 
statements of somo of his witnesses in 
writing and asked them to sign tho same, 
lie says that ho did this because ho 
wanted to send their statements to his 
step father to show to a good Counsel in 
Bombay. As a result of this admission 
by the plaintiff the Judgo passed the fol- 
lowing order on 31st March 1917 : 

" At the request of the defcuco I order dis- 
covery of the written statements whloh tbo plain- 
tiff took from bis witnesses in November last. 

Mr. Deo (for the plaintiff) says be cannot obey 
this order without consulting bis senior Mr. 
Abbyankar, who is absent to day boing ill." 

There were three further hearings of 
tho case on 2nd, 3rd and 4th April, during 
which days all the witnesses wore exa- 
mined, and on 4th April the delegates 
gave their findings and the Court recorded 
its finding on the question of law, that is 
to say, the Jury delivered their verdict 
and the Judge delivered something in the 
nature of a judgment. All that remained 
was for the Court to draw up its decree. 

On 5th April before the decree was drawn 
up and signed, the Counsel for the defen- 
dant represented that the plaintiff was 
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not entitled to a decree because he had not 
obeyed the order of the Court for the 
production of documents. The Judge re- 
corded the following order: 

"The ordor was passed some days ago, and th* 
delegates were advised by tbe Court to draw cer* 
tain inferences with regard to these non-produced 
documents. This being so and the delegates 
presumably having considered the Court’s ad- 
vice before giving their finding, I do not think 
that the non-production of those documents is 
sufficient legal greund under S. 32 of tbe Act, for 
rofusing a decree." 

The Judge then proceeded to draw up 
and sign the decree By the word "pro- 
duction" of documents in this order- tho 
Judge evidently referred to the 'Mis- 
covery” ordered on 31st March, for die. 
00 very and production are not technically 
the game thing. This point is not of ira- 
portance as the documents were neither 
discovered nor produced. The discovery 
was evidently ordered under 0. li, R. 21. 
It is contended for the respondent-, riain- 
till that the dofenuant and co-defendant 
took no further action as rogards the dia- 
obcdionco of tho order until they knew 
that tho vordict was against thorn. Under 
O. 11, R. 21, a plaiutifT is liable to have 
his suit dismissed for want of prosocu- 
tion, but a Court will no t necessarily 
tako such an extroine step. I„ this caio 
tho dofondunt and o-dcfendant kept 
silont aud made uo furthor domand for 
t ho discovery of the documents until after 
tho verdict had boou pronounced. Tho 
Court was not asked to exorcise its dis- 
cretion or dismiss the suit while tho suit 
was still proceeding. I am of opinion 
that thore was no illegality on the part 
o the Judge and that the appellant is to 
damo for hor own failure to press for tho 
production of the documents. No penalty 
,for tho non. production can be asked for 
bo hrst time after the case is closed. 

n a r.ti r rl«1 ^*1' °' “ he res l>omle„t- 
plaint" 1 that the documents wore privi- 

e h R „ >° r f ‘u 9, Kvil,0nc ° Act On 
the other hand authorities have been cited 

by the learned Counsel for the appoint 

i° W,,,ch |,rivi,e «0 is not ex- 
tended to documents of this nature. 

Tho ruling, according to the authori- 
t os appears to be that if the statements 
J witnesses wore recorded for the 

«K irY’T , - ,,ein * s!l0 ' vn to the 

Plaintiff sJegaladmcrs with a view to 

ascertaining whether there was a good 
caso fo go to Court, then thev would* be 
iPnvileged. but not otherwise. It seems 
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to me unnecessary to decide iu this case 
whether the papers in question wore pri- 
vileged or not. sinco 1 arn of opinion that 
the appellant, if she really wished the 
documents to bo produced, should have 
pressed for their production boforo the 
evidence was relegated to the delegates 
for their decision. In pressing for their 
production after tho verdict was deli- 
vered. I ain of opinion that sho asked 
too late that the Judge’s order should bo 
enforced. Tho ap|»ollant also asks that 
the alimony granted to hor by the lower 
Court under S. 33 of tho Act, should l>c 
coutinuod ponding the disposal of tho 
appeal. In view of tho ruling in UiraLat 
v. Dltur.jil hoy Homan ji (l). this icquest 
has not been pressed by tho learned 
Counsel for tho appellant. For the above 
leisons 1 dismiss the appeal. Tho api ol- 
lant ask* that hor costs may bo paid by 
the co-defendant who has been made res- 
pondent to the appeal, and the respondent] 
plaint itf asks that tho co-defendant and 
the defendant should pay his costs in this 
Court. I seo no spocial reason whv tho 
ordinary rulo in oml cases should bo de 
parted from. Tho plaintiff-respondcnt'c 
proper course would havo been to make 
the appolUnt to give security for hie 
costs. 1, therefore order that the appel 

lyit do pay her own costs and tho costs 
ct the plaintiff, respondent in this Court 
and that the co-defendant. respondent pav 

fce 3 s°Rs n loo* ' n thU C ° Ur1, Co "i | sol’s 

__P. K .In .K. .1 ppga l dism issed. 

(1) U808] IT Boa.146. 
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Sadashivrao aud osiers— Appellants. 

Daijnathpuri Res|>ondent. 

Socond Appeal No. 120 of 1917 Deni 
ded on 21st November 1917. from decree 

bl l91f, Se ' Ra "" ,r ' D/ ' 1Cth D ^om- 

' D deUuIt d <*s°<>‘ under the Land 

SM"* dCCid ‘ R l ° en,|uire ioU > lhe merits 
ra p^ K a luestion of title that 

of a i ™° du ^ Codc ap P' ie? - Th0 dismiss.! 
oi a suits not on the monts, but for dof-inU i ‘ 

^ opjvau « re, judicata. ' H there S? 

judication expressly or by necessary implication, 
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tbon perhaps on general principles of law such 
adjudication will bar a fre=h application for 
partition beforo a Revenue Officer. But omis- 
sion to set up the questiou of title in the first 
application also cannot operate as res judicata, 
when the proceedings terminated in a dismissal 
for default. [P 80 C 2] 

(b) Practice— New plea— Second appeal. 

A new plea should not be allowed to be enter- 
tained for the first time in second appeal. 

IP 81 C 1.21 

(c) C.P. Land Revenue Act (1881), S. 136-K 
—Proceeding* in partition are not analogous 
to preliminary decree — Order is not final 
and not appealable. 

A proceeding specif) ing the principles to be 
followed in making the partition is not analo- 
gous to a preliminary decree under the Civil 
Procedure Code. The ordor is not a final order 
and is not appoalablo. There is no appeal to the 
Commissioner, but the ordor of the Depu’v Com- 
missioner requires confirmation by th- Commis- 
sioner. On completion of the partition tho 
Deputy Commissioner submits tho proceedings 
to tho Commissioner whose sanction is essential 
to a final partition. [p 80 C 21 

B K. Bose— tor Appellants. 

11. S. Gour and M. Y. Shareef — for 
Respondent. 

Judgment. — The facts of tho case are 
briefly as follows : The plaintiff is the 
recorded co9haror to the oxtont of half. 
8haro in Mauza Tarponga. The defen- 
dants have purchased the'remaining eight 
annas sharo from the plaintiff's brother. 
Since 1894-95 tho plaiutiff has been culti- 
vating 41-95 acros of sir laud, whilst his 
brother and aftor him tho defendants 
have boon holding 109*28 acros of sir 
land. This suit has been instituted in 
accordance with tho order passed by the 
partitioning officer on 6th March 191G 
under S. 136. G, Land Revenue Act, 1881. 
Tho ordor was passed in Revenue Ca9e 
No. 9 of 1915-16. There was a previous 
application for partition (Revenue Caso 
No. 12 of 1914-15) which aftor a certain 
stago was dismissed for nonprosecution, 
in consequence of the applicant's failure 
to deposit a certain sum of money for 
tho expenses of tho amin. It doo9 not 
appear that any question of title wa9 
raised in these proceedings. The parti, 
tioning officer on 11th September 1915 
recorded a proceeding which is said to be 
a proceeding by consent of parties and 
which is said to have been made under 
S. 136-K. (Ex. P-2). The present suit 
whioh is the outcome of the second appli- 
cation for partition asks for a decision on 
tho question of title raised before tbe 
partitioning officer who directed tho 
plaintiff to obtain a decision from the 
civil Court. The defendants pleaded a 


partition between their predecessor and 
the plaintiff of the sir land in 1894. They 
also relied upon the order of the parti- 
tioning officer, dated 11th September 1915 
(Ex. P-2) as final and operating by way of 
res judicata. There was also olaim for 
compensation put forward by the defen. 
dants. Both the Courts below have 
found the alleged partition of 1894 not 
proved. The lower appellate Court has 
found that the defendants are not entitled 
tocoinpeusation for improvements. These 
findings are not and cannot be attacked 
in second appoal. 

The first point argued before me is 
that second application for partition was 
incompetent and that it was the duty of 
the plaintiff to have the former proceed- 
ings restored. A dismissal in default 
does not under tho Land Revenue Act 
operate as a bar to tho institution of fresh 
proceedings. It is only when a Deputy 
Commissioner decides to onquiro into 
the merits of an objection raising a 
questiou of title that tho Civil Procedure 
Codo applies. Upon the first application 
for partition no question of title was 
raised and the Deputy Commissioner 
therefore did not try tho case in accord- 
anco with the provisions of the Civil 
Procedure Code. Tho bar created 0. 9, 
R. 9 therefore does not apply, oven if we 
rogard tho proaout application as based 
upon tho same cause of action. Tho dis 
missal of a suit not on the merits, but foi 
default does not operate in favour of the 
defendants as res judicata : Chand Kour 
v. Pratap Singh (l). 

It is however contended that tho ordor 
dated 11th September 1915 (Ex. P-2) is 
an order under S. 136-K, Land Revenue 
Act. 1881. It may be takon that this 
was a proceeding under S. 136-K though 
the Deputy Commissioner did not specify 
the lands held in severalty as required 
by the section. 

I cannot however regard a proceeding 
specifying the principles to bo followed 
in making the partition as analogous to 
a preliminary decree under the Civil 
P. C. It doe9 not appear to he an ap- 
pealable order. There 19 no finality at- 
tached to such an order. Under S. 136' 
(Q), Sub S. 2, the Deputy Commissioner 
may at any stage of the proceedings set 
aside the order of partition and order 
the proceedings to be quashed. On com- 
(II (18891 16 Cal. 96=15 I. A. 156=5 Sar. 213 
(P.C.). 
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pletion of the partition the Deputy Com- 
rnissioner submits the proceedings to the 
Commissioner whose sanction is essential 
to a final partition. There is no appeal 
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to the Commissioner, but the order of 
the Deputy Commissioner requires confir- 
mation by the Commissioner. Having 
regard therefore to tho provisions of 
S. 136-Q, Sub-S. 2, and the other provi- 
sions of the Land Revenuo Act. 1881, 
l am of opinion that no final order was 
passed which would preclude the enter- 
tainment of a second application for par- 
tition. 

It is not denied on behalf of tho ros- 
pondont that the proper stage for raising 
any quostion of title is tho date fixed for 
objections to the partition by tho procla. 
mation. Rut it dees not follow the 
Deputy Commissioner cannot ontertain 
such an objection nt a later stage before 
ho is functus officio. This is mado clear 
in S. 1 08 of tho new Land Revoouo Act 
(C. V. Act 2 of 1017) : Tho Full Ranch 
docision of tho Allahabad High Court in 
Muhammad Sadt'i v. LauU Jiam (2) 
morolv lays down that aftor a partition is 
coinpleto no question of titlo can bo enter, 
tained by tho civil Court, and this view 
lias hcon accepted in Seth Hirdi Chand 
v. A ft. Kahn Hi (3). In Panda Jiwan. 
ial v. Nandkishore (d) tho judgment, to 
which I was a party, lays down as fol- 

lows : 

"I ho proviihns of the Civil Proceduro Cclo 

relating to ft* judicata do not apply to an »pnli- 

, cation boforo a Rovenuo Otlicor. but m n>int r( | 

(out by tboir r»rdHhina of tho IVivv Council tho 

IprovMona of S. 11 nro not oxbauativc : Man / 

,/cr.Wm i DichU v. Oirija Kant f.ahiri ,5) 4 nd 

i/f'iHiAnpaf v. .i/t Hup Kuari (G). If tbera is 

,au adjudicition o.’re^ly or by n*c*.«»rv impli- 

"• ! iC " on gcnoral principle of l»w 

or M S C £ n Wi " b ‘ r a application 
lor partition beforo a Rovenuo officer." 

Hero there was no a.lju.lication as I 

have alroady stated in reference to Ex D 2 

The omission to sot up the question of 
ititlo in tho hrst application also cannot 

•operate as ros judicata when the procoel- 
inga terminated in a dismissal for default. 

In tho lower Courts the appellants relied 
upon the order (Ex. D.2) as an adjudica- 
tion binding upon tho partios. It is now 
contended beforo mo that there was an 
agreement come to between the narties 

2) 119071 29 All. 

3) (1901] 17 0. I*, r,. R. 5. 

4) P. A. No. G9 of 1916. 

»° a, - 5l = 3 r - A - 123=4 8 ‘ r - 
(0) (1891 J GXJ^r,9=n I. A. 37 (P.O.). 


which should be given offect to. Tboro 
was no plea based upon an agreement. 
The order (Ex. D 2) recites that the par- 
ties had no objection to a certain scheme 
for partition drawn up by the Sub. Divi- 
sional Olficor with the powers of tho 
Deputy Commissioner. The fdaintifT in 
his deposition before the Sub- Divisional 
Officer stated that lie had no objection to 

the other eosharors becoming occupancy 

and ordinary tenants respectively of tho 
sir and khudkasht land which may fall 
into his patti of his eosharors. 1 cannot 
regard this as an agreement. Certain 
erroneous viow of the law was suggosto i 
by the Sub. Divisional Officer to which 

the plaintiff raised no objection. In tho 
present appcil the agreement is sought 
to bo onforced with refercnco to the sir, 
but not with refoionco to the kudkasht 
land. I think this now plea of an agree- , 
ment and its effect should not ho allowod 
to bo entertained for tho first time in 
second appeal. 

LiUly it is confenlel in argument, 
though this point is not taken in tho 

grounds of appeal, that tho plaintiff has 

almittol boforu the partitioning officer 
that the sir land is hold in severalty. 


Tho exact words use 1 
for tho words "held j 


in tho vornacular 
soveralty" do not 






appear in the depos : tion. Tho Rovenuo 
Officer recording tho deposition must have 
h»d present to his mind tho distinction 
'Hawn iu the ruling by the Chief Com- 
rnissioner between laud belonging to a 
coj.iarer and land hold in severalty by a 
cosliarer in the manner noted in the 
Revenue Manual. The deposition fur. 
thor says that no land is hold in exclusive 
right by any cosharor in the village. This 
a 1 mission tharoforo is of no avail to tho 
appellants in the partition proceedings. 

, 0 s,r .*f? d dld not bolong to any co- 
sharer within the meaning of S. 136-L 
according to the admission made by the 
plaintiff. The plaintiff seems to have in 

i ! W™ a °ticipated the very word- 
in °f S. lio of th 0 D ew Llod Revenu0 

hiu f • fi, T e, ? pecUlp .f ivilo 8 es t0 

ne u' u ' i D c a3 his oxclusi ™" pro- 
S! U o° d0r S ’ m L w hich corros- 

lmffi 8 in° S ' 173 1 ° f tl,a n0W Act> lands 
in severalty should bo left in tho 

possession of the parties holding the same 

so i&r as this is compatible with a fair 

partition. In this case it is admitted 

^ S u?a- 1894 95 the de ^ 0ndan ts have 
oeen holding a larger area of sir land 
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than the plaintiff. This will not pre- 
vent the partitioning officer from making 
a fair partition. The appeal is therefore 
dismissed with costs. I fix Ks. 30 as 
pleaders’ fees in this Court. 

P.N./r.K. Appeal disviissed. 
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Drake-Brockman, J. C. 

Dcorao — Appellant. 

v. 

Ambadas and others— Respondents. 

Second Appeal No. G51 of 1915, Deci- 
ded on 13th December 1916, from decree 
of Divl. Judge, Nagpur. D/- 11th August 
1915 iu Appeal No. 100 of 1913. 

(a) Contract Act (9 of 1872), Si. 16 and 
7 4 — Unconscionable bargain, explained — 
Delay in payment making discharge of debt 
impossible — Bargain is not unconscionable. 

A bargain is uoconicionablo where it is such 
at uo oian in his sonsos and not under delusion, 
would make on th® one baud and as no honest 
and lair mnu would accept on the other : 2 C. P. 
L. II 23, Fo!l. 

This definition is not sa.isfied by a case where 
long delay iu pa>mcnl biings about a position 
where discharge of the debt is impossible, tbc 
dobtor being a man of intelligence. IP 83 C 1] 

(b> Civil P. C. (1908), S. 100 — Whether 

bargain unconscionable is question of fact. 

The question nhother a particular bargain is 
unconscionablo or not is a question of fact, not 
of law. • • IP 83 C 11 

(c) Civil P. C. (1908), S. 100- Question 
whether stipulation amounts to penalty is 
one of fact. 

Iu India tha questiou wbctbrr a particular 
stipulation In a contract amounts to a penalty is 
one of fact ratbor than of law : 1 If. L. H. 9. 
Foil. CP 83 C 2) 

D. N. Khare — for Appellant. 

/>. S. Kotwal and S. K. Barlinge—lor 
Respondents. 

Judgment. — This caso conics before 
mo in second appeal for tho third time. 
In my judgment of 1-lth December 1914 
disposing of Socond appeal No. 152 of 
1914, I remanded it for a fresh decision 
by the lower Appellate Court directing 
that explicit findings should be recorded 
on two points, namely : (1) Whether the 
mortgages Kesho Rao occupied a position 
onabling him to dominate tho will of the 
mortgagor Akaji ; (2) Whether the terms 
of the mortgage were unconscionable. 
Kesho Rao was an Honorary Magistrate 
at tho date (July 1895) of the mortgage. 
The Subordinate Judge considered that 
Akaji was shown to be a clever man and 
declined to believe that the position of 
Honorary Magistrate gave his creditor 
any particular influence over him. On 
the second point the Subordinate Judge 


did not come to any explicit finding: he 
did however conclude that the parties 
dealt at arm’s length with full knowledge 
of the terms of their bargain, that no 
question of penalty arises and that no 
equity entitling the defendants to relief 
exists. 

The lower appellate Court duly con- 
sidered the facts that Ke9ho Rao besides 
being member of a Bench of Honorary 
Magistrates was a local magnate, a Brah- 
man by caste and already a creditor of 
Akaji. It held that in spite of these ad- 
vantages Kesho Rao was not in a position 
to dominate Akaji’s will and that the 
terms of the mortgage wore not uncon- 
scionable. The defendant Dcorao alone 
has appealed to this Court. It is con- 
tended firstly on his behalf that as a 
matter of law Kesho Rao was necessarily 
in a position to dominate Akaji’s will. 
Illustration (b) S. 16, Contract Act, is 
cited as showing that such a question is 
one of law, not of mere fact. That illus- 
tration is worded thus : 

" A, a man eufccblcd by disoaso or age, is In- 
dued by D's influence over him ns bis medical 
attendant, to agree to pay II an unreasonable 
sum for bis professional services. D employs 
undue iulluenco." 

I am unable to see that those words 
enablo me to decide one way or tho other 
on tho point whothor the question of 
power to dominato the will of another is 
one of fact or law. If it be conceded that 
tho question is one of law, then I can 
only say that I agree with tho Courts 
below. Akaji was himself a raalguzar 
and lived not at Kesho Rao’s town 
(Ashti) but at Lingapur, 5 milos away; ho 
had other creditors and is not shown to 
have bcon in any way hound to take a 
further advance from Kesho Rao, whilo 
he was mentally able to look after his 
own interests. A member of a Bench has 
no independent power of dealing with 
complaints; even if he is authorised to 
sit alone it cannot be presumed that he 
will deal otherwiso than according to l» w 
with any complaint brought before him 
or procure a complaint which tho author 
would not voluntarily prefer. Qua Honor- 
ary Magistrate Kesho Rao held no autho- 
rity over Akaji in tho absence of any 
proceeding against Akaji in his Court and 
therefore the first branch of sub S. (2), 

S. 16. Contract Act, has no application. 
Illus. (b) to the section is explained by 
the second branch of the sub- section com. 
bined witb the first branch : We hav 0 
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there a doctor standing as such in a con. 
fidential relation to a patient and the 
patient permanently affected by age. 

Upon tho question whether tho bargain 
in the mortgage deed is unconscionablo, 
it is urged for the appellant that no rea- 
sonable man could possibly contemplate 
tho accumulation of debt n hundredfold 
in 21 years, much less in 12. The mort- 
gage provados the security of 22*33 acres 
of land and grain is commonly advanced 
without any security at all. Now as to 
tho value of the security no evidence his 
b9on given. Noirlv half the aroa mort- 
gaged consists of an ordinary holding, 
which is of course unsaleable. Again, 
compound dorhi tho rate which causes a 
debt to increase a hundredfold in 12 years, 
applies in the present case to a principal 
quantity of less then 2|. kuros worth only 
Its. 3-5-0, and no sort of explanation is 
vouobiafod of the failure to return 
trilling quantity of under 1 kuros at the 
enduing l"i‘vo; 

ior compound sawai which applies tc the 
great bulk oi grain, wo have lioto a very 

ordinary ogroemen • ed by the 
general pr. a stio of the country onol on 
tho .veil kuown feet tliat whil » i; 
dear at sowing time it is much choipor 
at harvest. A bargain is unconscionablo 
where it is sush as no nun in his sonsas 
and not unlor delusion would make on 
the ono hand nn 1 as no honc?t and fair 
man would accept on the other : seo Debt 

'Dass v.nanmal Singh (l). This delim- 
it ,on ** cort.aiuly not satisfied by a case 
i whor ? long delay in payment brings about 
•a position where discharge of tho debt is 
impossible, tho debtor being liko Akaji a 
min of intelligence. Such a man cm bv 

T UR u h °*}r W ' 0D a "ive at the 
position which will result if for several 
>ears ho makes no repayments : if Akaji 
is incapable of making such a calculation, 
one would expect to find that the appel- 
ant examined him m ordor to establish 
this point whereas Akaji was not mado 
a witness by any party at any stage of 
tno trial. 

The respondents coniond and. in rnv 
opinion, correctly contend, that tho ques- 
tion whether a particular bargain is un- 
conscionable or not is one of fact, not of 

te, * D ri“r l Das v - 

[iakhsh $ingh (2) their Lordships of the 

0) tl899J i C. I*. L. R os 
8 ISsfp.oV'"’ K0 = S3 I A - 118=3 0.0. 


Privy Council had to deal with tho con- 
current 'findings of tho Courts below that 

a 5 ar8 ?' n unconscionable an 1 said : 

ll.oir Jj-jrd*hipft aro not diqn*ed todifier from 
a concurrent finding nf Hie (burls holo.v. even if 
it be not str icily A finding of fact." 

I do not regard this slatomont as in-.li- 
caiing that the quoition considered was 
ono of law and in this connexion woul 1 
refer to Petf4)aji Munchcrji Mody v. 
Q*"** Insurant Co. (3), whore their 
Lordships had to deal with an issue w bo- 
ther the defendant had reasonable and 
probable cause in an action for malicious 
prosecution. The judgment (i*. 330) con. 
tains the following passage : 

; ii if <|Uii« true Hint according i 0 CnglUh law 
II M lor l lie JuJ-.e .md not for I ho jury to d.-t«*r- 
imoo wh.it i> rcH*oiMble md p<ob%Mc cam* in. in 
action lor onlkiou- pr. vcuilon. The jur , lind-t 
tbo fa ct ». The Judge Ju the proper iufcreuco 
from the fludings of tho iur\. In that <en«j 
there iva (|iic>tioii oi liw. Cm where lh» cn-o 
1 ‘iilioui a ju f i ' * - • • i ill} n .< bins 

• til i question of i ..’i tnd a <|tie.tioii of fact to 
b? determined by one mid tho *amo poi*on." 

In l.ngland under tho Money. lenders 
Act. 1900, it is for tho Judgo to decide 
hot her tho ovi lonco shows 
that the interest « b.irvd in rjqoct of the sum 
actually lent u exce^ivo, or that tho amounts 
charged for txpen* •*, injuries, fines, bonus, pre- 
mium. renewals oi anv other cbarRcs arc exces- 
sive. and that . in ith* i cue, lie Iran faction is 
li.irsi. and i.uc: n- . ion tolo or is otherwise such 
tli.t Court o' e, iniv would give reliof:" seo 
■ [l " . V V - ' ' m - • vision by tho 

I J 0 t this view was rosfed on tho 
wording of llio Act (S. 1). In India 
tlio question whether a particular! 
stipulation in a contract amounts to a; 
penalty is one of fact rather than of 
lav.- : $oo Ilka, jin ini Atmnram v. Can. 
/*'/' ( houdhari Kunbi (5), nnd to my 
mind the cliaracter of a particular 
bargain as a "hole stands on a very simi- 
lar level. I hold then that l cannot 
lutorfcro with tho finding of tho lower 
appcllato Court that the bargain is not 
unconscionablo and further agree with 
that Court in it3 conclusion on the 
matter. Tli9 third contention advanced 
for tho appellant relates to the increase 
in the amount decreed by the trial Judge, 
as the result of the le -trial ordered by 
the lower appellate Court. It is said 
that tho Judge was incompetent to allow 
more than tho first decree gave. Somo 
increase, however, was inevitable, ina 9 - 

(3) [10011 25 Bom. 332(p! O)” * 

(4» [1915] 1 K. B. GG2=S4 L. J. K. B.SO>. 

(5) [1905] 1 N. L. R. 9. 
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much as the dates fixed for payment by 
the two decrees are separated by 2i years 
and the earlier decree allowed interest to 
the date which it fixed. Apart from this 
source of difference due to the action of 
the appellant himself, there is the fact 
that the second decision allowed higher 
money values for the grain than the first 
and in my judgment in Second Appeal 
No. 152 of 1914 I held that it was no 
longer open to the appellant to object to 
this result. This contention therefore 
must fail. 

Lastly it is urged that the lower appel- 
late Court should have treated tho stipu- 
lation for compound interest at derhi on 
linseed end sawai on other grain as a pe- 
nal one. The trial Judge disallowed a 
contention to this effect and his decision 
was not questioned at the hearing of the 
first appeal therofrom. Moreover, tho 
case rolied on here for the appellant, 
Dinanath Bihari Lai v. Dharmola (C), 
is no authority for interference, inas- 
much as there the debtor was’ precluded 
from repaying till ten years had elapsed 
from tho date of the loan. As already 
remarked, tho question whether a parti- 
cular stipulation constitutes a penalty or 
not is one of fact rather than ono of law; 
it cannot therefore he raised hero if not 
pressed in tho lower appellate Court. 
Tho appollant has no intention of rodoem- 
ing, so it is unnecessary to alter tho date 
fixed for payment. Tho appeal is dis- 
missed with costs. In the lower Courts 
costs will he paid as already ordered. 

p.n./r.k. Appeal ditmintd. 

(0) U891J 4 C. I*. L. R. i«G. 
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Mittra, A. J. C. 

Bhagwan— Appellant. 

v. 

Sadhuram — Respondent. 

Second Appeal No. 246 of 1917, Deci- 
ded on 16th August 1918, from decision 
of Di9t. Judge, Chhindwara, in Civil Suit 
No. 156 of 1914. 

(a) C. P Tenancy Act (11 of 1898). S. 94— 
Ejectment under authority of landlord — S. 94 
applies. 

An occupancy tenant is not entitled to sell his 
rights in his holding or any portion thereof. 
The intervention of landlord is ossential to the 
creation of rights in favour of purchasers. The 
transaction is a surrender to the landlord followed 
by a lease to tho purchasers. IP 85 C 1] 

When a tenant surrendered his part of holding 
in favour of landlord bat through mistake excess 
of land was delivored to landlord who leased out 


the holding to another tenant. Suit for recovery 
of possession of such excess of land is governed 
by s 91. [P 85 C 1] 

(b) Adverse Possession— Possession under 
mistake — Intentional possession, though 
innocent, is nevertheless adverse. 

A disseisin may be committed by mistake, as 
that a mao may by mistake take possession of 
land, claiming titlo and believing it to be his 
own. The possession is not the less adverse be- 
cause the person possessed intentionally, though 
innocently. . IP 85 0 2] 

D. T. Mangalmurti — for Appellant. 

P. S. Kotwal — for Respondent. 

Judgment. — The plaintiffs were occu- 
pancy tenants of field Nos. 386 area 
48'69 acres and 387 area 3.18 acres. The 
rent of two fields which form a single 
holding was R 9 . 37. On 29th April 1902 
they surrendered part of the holding to 
the malguzar who on the same day exe- 
cuted a lease in favour of the defondants 
of the surrendered portion. In the sur- 
render deed (Ex. P-5) and tho lease 
(fcx. P 6) the area surrendered is des- 
cribed as 26 acres and the rent Rs. 18 8 0. 
As this area was approximately half of 
tho total area and tho ront was half, it 
was held iu Second Appeal No. 364 of 
1915 that the intention of tho parties 
was to effect a surreudor of half tho hold- 
ing. It lias now been found that tho 
plaintiffs aro in possession of 20‘93 acros 
and the defendants of 30'81 acres. Tho 
plaintiffs have been given a decroo for 
possession of 5 07 acros. 

The plaint allogod a subsequent en- 
croachment by the defendants but this 
statement was modified iu the course of 
the ploadings. Thoro is a dhura running 
east to west aud dividing tho field into 
two portions. The plaintiffs admit that 
the possession of the plot lying north of 
the dhura was given up, as tho plaintiffs 
were told by the pitwari that the area of 
the plot was 26 acre9. The mistake is 
said to have been discovered five years 
before the date of tho suit. The suit 
itself was institute! just beforo tho expiry 
of 12 years from tho dato of surrender. 

It is contended in appeal that the suit is 
barred by S. 94, Tenancy Act. That 
section run9 as follows: 

“The period of limitation for a suit instituted 
by a tenant other than an absolute occupancy 
tenant to recover possession of land from which 
he has been ejected shall bo two years from tb« 
date on which he is ejected.” 

It ha9 been hold in Sonsa Chamar v. 
Puran Singh Rajput (l) and Dingbat u 
(1) 11903J 16 C. P. L. R. 145. 
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dhu v. Duktiu Slirdha (2) that the spo- 
oial period of limitation applies where 
the dispossession is by the landlord or by 
some one acting under his authority. It 
is contended that the transaction between 
the plaintiffs and defendants was one of 
sale mado through the instrumentality of 
the landlord, and therefore S. 94 does 
not apply. But an occupancy tonant is 
not entitled to sell his right in his hold- 
ing or in any portion thereof. He can 
however surrender, subject to certain 
(Claims by his heirs within two years 
ma le before a revenue officer. No doubt, 
the consideration for the transaction was 
paid by the defendants, but S. 46. Ton- 
aocy Act prohibits the registration of 
documents transferring occupancy rights. 
I here could he therefore no sale by tho 
defendants. The intervention of tho 
landlord was essential to the creation of 
Irights in favour of the defendants. We 
must theroforo regard the transaction ns 
a surrender to tho landlord followed by 
a leaso to the defendants, and this was 
(tho form in which tho transaction was 
embodied. If there was an ejectment 
within tho meaning of S. 9 1 . theu f 
think it is clear that tho ejeotmeill '> U 
: undor tho authority of the landlord within 
jtho meaning cf the rulings I have already 
cited. 

The plaintiffs respondents relv upon 
i.anpal v. Tnmbak (3) and argue that 
tho uso of forco is osseutial to constitute 
an ejectment. What was actually decidod 
in tho case was that a voluntary suiren. 
*ler was not an ejectment by the landlord. 
In tho prosout case tho plaintiff s intended 
to surrender 2G acres of land, but by 
mistako put tho landlord in possession of 
a ph>t wd'ich h a9 now boon found to be 
about 30 acres : Ganpat v. Trimbak (3) 
s therefore no authority for holding that 
thoro was no dispossession, in tho eve of 
the law as regards the excess land put in 
the possess, on of tho landlord : Ganpat 
v. Irnnbak (3) was considered in Mt. 
says* V ‘ S ie0ram whero fatten. 

•'ISjectnwn 1 in S. 91 mean* a dispossession 

act VfM 0 Ha | ’, a ot P° sw, *sion thrSigb some 

- h ° dc ond!U,t w »‘ich was a takin „ 0{ 

BISS? ' ,,,h 11,3 »' oxc.udia^.hc 

Tho landlord and tho defendants when 
they took possession of the plot lying to 


[2) [19051 l N. L. R. 73. 

J [gjjl 6N.J, R. 97=3 1.c.51. 
U) 1 1 9 li*J 11 K. L. R. 8=27 I. 0. fid. 
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the north of the dhura certainly intended 
to exclude tho plaintiff's from that land, 
though (•ossossion was delivered of part 
of the land through a mistako ns regards 
the area of the plot. The plaintiffs must 
he deemed to havoboeu dispossessed from 
the five acres which they are now claim- 
ing. from the daio of surrender, as tho 
landlord and the defendants intended to 
exclude the plaintiffs from the whole of 
that plot. It is urged that ns the defen- 
dant s entry was with tho consent of tho 
plaintiffs, t lio former's possession is not 
adverse. Tho following pnssago from the 
judgment of Jenkins. C. J., in Ihoarka 
S>\th Chewdhury v. Shastri Iutihar Jia. 
nerjee (5) (at p. 602), furuisl ios a com- 
pfete answer to this argument: 

" i be testis whether the person, who set* up 

ill, n bo held 

for hiin.-clf and if he did to. ibo more fact that 
iMtrewa. ao|uiv<cvncc or conteul on Ibo part of 
ihe other f.*r>on concerned cm, in circuuiiiUncot 
like tbo procot, nmkc uo diflercuco." 

I am indebted to Mr. ltuttomji’s valu- 
able l*ook on the law of limitation for an 
extract from an American Report. In 
/V.ir.c v. rrwh (Wood. Kdn. 1 . p. 543) 

1, °!‘ uor ’ J • is to have said: 

riui int.nlion of tbo po««»nor to cluim ad- 
versely is no doubt an cmwo tin 1 ingredient. But 

tbo pcrsoo who ontiri on hind belioving and 
claiming it to I* hit own, docs thus cuter and 
Tbo very nature of the act is au asser- 
tion of hi* own title and the denial of tbo title of 
•II Ol boro. It matters not that tbu possorgor was 
mistaken, and bad be been hotter informed, 
would not have entered on tbo land. In tho 
case Utxt \..<louhl it i» said : A disseisiu (i. e..i 
dispos'cssiou) caunot bo committed by mistake! 
because tbo intention of tbo possessor" to claim 
adveiM-ly is an essential ingredient in di»£ei»in. 

I do not admit the principle. It Ik as certain 
mat a disseisin may bo committed bv mistake 
as that a man may by mistako tako " possession 
of Uud claiming titlo. and believing it to be bis 
own. The possession is not the less adverse be 
causo the person possessed intentionally, though 
innocently. Adopt tbo rulo that an entry and 
possession under or right, it through mistake, 
does not constitute an adverse possession, and a 
new principle is whether visible poesession with 
tbe mtont to possess, under a claim of right, and 
louse and enjoy as one’s own. is a dUseisiu ; but 
from this plain and easy standard ol proof we 
aro to uepart, and tbo invisible motives of the 
mind are to be explored ; and tho inquiry is to bo 
bad whether the possessor of land acted iu con- 
formity with his best knowledge and belief." 

To the same effect is the judgment of 
Hord Roruilly. M. B.. in Williams v. 
Volt (G). I have come to the conclusion 
that the plaintiffs’ suit is barred by S. 94, 
Tenancy Act. The result is that the 


(5) [1913] 17 0. W. N. 595=18 I. C. 8C9. 

(6) [1871] 12 Eq. 149. 
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decree of the lower appellate Court dated 
6th March 1917 is set aside and in lieu 
thereof the previous decree of that Court 
dated 4th February 1915 dismissing the 
plaintiff’s suit is restored. As the point 
of limitation was not taken before, I 
think the parties should bear their own 
costs throughout, and I order accord- 
ingly. 

P.N./R K. Order accordingly. 
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Mittra, A. J. C. 

Baliram Pate! — Appellant, 
v. 

Tlanvati and a nother— Respondents. 

Second Appeal No. 357-B of 1917, 
Decided on 13th September i9l8, from 
decree of Addl. Dist. Judge, Akola, D /- 
14th May 1917. 

Lease — Renl, 

II a lessee Is evicted by a title paramount, bo 
Is not liable to pay rent. (I»8C C 1] 

Atmaram Bhagivant—lor Appellant. 

G R. Pradhau—Ux Respondent. 

Judgment. — The plaintiff as assignee 
of ono Kashi claims R 9 . 180 (one hundred 
and eighty) as rent for two fields loased 
by Kashi to the defendants. After enter- 
ing into possession tho defendants were 
dispossessed towards the cud of July by 
ono Malang who is tho lessee of Kashi's 
step-mother Ahalai. It is conceded that 
tho mother was a preferential heir to tho 
daughter. Therefore Malang had a right 
to possession of tho Bold and lawfully 
dispossessed the defendants. Under these 
circumstances it is somewhat impudent 
on tho part of tho plaintiff to come aud 
claim ront for the same year plaintiff's 
assignor huving no title to tho land. I am 
inclined to think that upon a true construe, 
ticn of the loase there is a covonant 
against tho very disturbance that had 
taken place. The mother and tho daugh- 
ter wore fighting and tho disturbance 
spoken of clearly refers to a disturbance 
by persons acting on behalf of themothor. 
On this ground tho suit may be dismissed. 

The case of Gopanund Jha v. Lalla 
Gobind Per shad (l), is authority for tho 
view and, if a lessee is evicted by a 
title' paramount, he is not liablo to pay 
the rent. The appeal fails and is dismiss- 
ed with costs. 

p.N./r.k. Appeal dismissed. 

(1) Tl869] 12 W R (civil): Aoo7 " 
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Batten, A. J. C. 

Surti and another— Plaintiffs— Appel- 
lants. 

v. 

Miami — Defendant — Respondent. 
Second Appeal No. 426 of 1915, De- 
cided on 7 th October 1917, from decree 
of Addl. Dist. Judge, Betul, in Civil 
Appeal No. 20 of 1915, D /- 6th April 
1915. 

c W C. P- Tenancy Act (11 of 1898),. 
t 1 ' 4 l~* m Phed surrender — Knowledge 
of landlord is necessary. 

There can be no implied surrender under 
b. (4) without the knowledge and interven- 
tion of the landlord. . [p 80 C 2 ) 

(b) Evidence Act (1872), S. 114-Joint 
tenants— Payment of rent by one raises no 
presumption of sole tenancy. 

\\ here a holding is in the namo of an undo 
and his minor nephews, tbero is uo presumption 
tjat tho rent paid by tho uuclo is paid ou his 
sole behalf and not on account of his nephews 
ano, especially whero the nephews continue ns 
the iccorded tenants. (p 87 C 1) 

IF. II. Puranik — for Appellants. 

J. C. Ghosh— lor Respondent. 
Judgment. — Tho Additional District 
Judge romanded the case for fuller plead- 
ings on tho subjoot of implied surrender. 
The pleadings of tho defendant on that 
point do not roally raise a caso of 
implied surrender. Thera can bo noj 
implied surrender under S. 35 (4), Ten-' 
ancy Act. without tho knowledge and] 
intervention of tho landlord. In thi9 
ca9e there is no plea and no ovidenco 
that the landlord accepted the defendant 
Munni a9 bis sole tenant in placo of the 
original tonants who were Munni and his 
nephews, the plaintiffs, through their 
mother. This case is to be distinguished 
from Second Appeal No. 56 of 1910 
relied on by the Additional District 
Judge, for in that caso Suka had never 
been recorded as a tenant whereas in tho 
present case first their mother Mt. 
Amriti and after her death the plaintiffs 
havo always been recorded a9 joint 
tenants, with tho defendant, of tho hold- 
ing. There is no evidence that the land- 
lord ever recognized Munni a9 the solo 
tenant and the presumption is to tho 
contrary, since the plaintiffs havo all 
along up to the date of the suit been 
recordod as joint tenants. The Addi- 
tional District Judge has held that tho 
plaintiffs' mother did not abandon tho 
holding when she loft it to go to a neigh- 
bouring village and that apart from tho 
special provisions of S. 35 (4) the dofen- 
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dant had failed to prove that he held 
the land adversely to the plaintiffs. To 
prove that ho was paying the rent 
entirely for himself and not on behalf of 
himself and his nephews would require 
tho same ovidonce with reference to 
S. 35(4) as it would if it wore a question 
of non- tenancy land. Tho Additional 
District Judge himself has held that it 
is not proved that Mt. Amriti abandoned 
the holding when she left tho village. 

This being so. and the prosumption 
being that the plaiutitls are still tho 
tenants since they are recorded tenants, 
it lay on the defendant to plea 1 and 
prove circumstances under which an 
implied surrender can ho presumed, 
llo has noither pleaded nor proved any 
such circumstances. When v holding is 
in tho name of an uncle and two minor 
nophowg, thoro iscertuiuly no presump* 
ition that the root paid by tho undo is 
paid on his own solo behalf and not ou 
account oi his nephews also, specially 
jsvlvjn, as hero, tho uephows are still tho 
[recorded tenants. Tho Additional Dis- 
trict Judge has decided tho caso ou an 
erroneous view of tho law and on his 
own findings on tho fuots he Ins decide 1 
tho caso wrongly. 1 sot aside ti,o judg- 
meut uud docreo of tho lower appellate 
Oou t’ t. arid restore tho julgincnt and 
dear jo of the first Cjurt, dated 9th Sep. 
tombor 1911, with this inolilieatiou tint 
tho defendant do also pay the plaintiilV 
costs in all Courts. 

t’.N / lt.K Appeal allowed. 

A. 1. R. 1918 Nagpur 87 

Mittra, A. J. C. 

Box man — Appellant. 


V. 

Pandurang and others -Respondents, 
ooeond Appoal No. 48 B of 1918. Dec 
dod or, 18th December 1918. from decre 

. uds °' D /. 21st Decen 

her 1917. 

(«i Evidj-nce Act (1872). S. 115-Expre, 

"O" °* opinion doec nol amount to ditcla 
mar of title — Disclaimer. 

. A . n !? re ® x P rc,liioQ of opinion by a per*?.. th; 
bo bolioved that a ccrUbi property did not b 
long 1 ° his father does not amount to disclaim. 
°> lith*. f P £3 C 1 

(b) Practice-New plea-Second appeal 
A point not raised in the lower Courts and r 
qu rin? investigation of facts cannot to dea 
w|tb V an abs,racl Proposition of law in secoi 

[P 8SC 

B. 11. Pendharkar and M. V. Joshi- 
for Appellant. 


G. S. hhaparde, S. K. Barliwjaj and 
G. 1'. Deshviukii — for Respond on ts. 

Judgment.— Tho two plaintiffs aud 
defendant 3 aro the sous of tiio deceased 
Balaji. Tho contesting defendants 1 and 
2 aro Balaji** cousins. Tho main point 
in controversy between tho pirties "as 
whether at a partition in l^JO tho holds 
in disputo fell to tho si. tie of Balaji or to 
the share of defendants 1 an I 2 This 
question has been deci lo I by tho Courts 
below ajaiust tho defendant-appellant, 
and it is conceded that this has no" •*:. 
co .,,0 a linling of fact which Call no long- 
er S>o impeached in second appeal. T.w 
points are argued before mo: neither tf 
them seems to have been raised in tho 
Courts below. In 1912 there was a par- 
tition amongst the suns of Balaji. Tho 
field* in dispute wore not divided at tho 
time as (hoy \ ere in tho possession ol 
defendants 1 an* 2, and in para. 7 of tho 
plaint it is staled that tho^e fields still 
form the joint coparcenary property of 
tho plaintiffs an 1 defendant 3. As de- 
fendant 3 declined to be joined as plain 
tiff ho was made a dufon dant. The ease 
wont ex pirto against defendant 3. The 
only repiy to para. 7 of tho plaint made 
by tho other dofondunls i*. to ho found in 
paras. Iff and 17 of their written 

Moment dated 29th September 191«>. 

Eho • ntton •Utotnem points out that 
the partition deed is silent ns regards 
those fields end calls upon tho plaintiffs 

lo show how they olaim tluso fields to ho 
their property. Thoro was no specific 
issue frame 1 upon this allegation. It in 
however argued now that plaintiffs 
must show their title to tho land. This 
is perfectly correct. Tho plaintiffs prove 
their title by showing fhnt it fell to 
their father's share in 1890. They also 
Provo constructive possession through 
the Collector’s lessee up to 1907. The 
other point urged before mo is that the 
plaintiffs aro entitle 1 oulytoa two- thirds 
share cf the fields on tho ground that de- 
fendant 3. when examined as a witness, 
stated his belief that the fields did not 
belong to Balaji, and that his branch of 
the family has not been in possession to 
hU knowledge. Tho latter statement is 
correct, for it was leased by the Collector 
in execution of a decree against the father.! 
The first is a question of opinion, and thisj 
defendant was only eleven years old at; 
the time of the partition of 1890. I can-! 
not regard this as a disclaimer of title.' 
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Moreover tho question cannot be dealt 
| with a9 an abstract proposition of law. 
Facts will have to bo investigated before 
it can be decided whether the plaintiffs 
aro entitled to a decree for tho whole of 
'the fields or only to a two thirds share 
'therein. The point not having been 
raised in the Courts below and the appel- 
lant not being entitled to a remand, the 
plea is overruled. The appeal is dismiss- 
ed with costs. 

P.N./r K. Appeal dismissed. 
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Batti-n, A. J. C. 

Khadaksingh — Plain till — Appellant, 
v. 

Dee pcha nd and others — Defendants — 
Respondents. 

Second Appeal No. 579 of 1915, Do- 
cidod on 31st Octobor 191 7 against ap- 
pellate docreeof Dist. Judgo, Chindwara, 
D/- 9th July 1915. 

“■(»> C. P. Tenancy Act (II of 1898), 
S. 46 (5)— Registration obtained by fraud, 
i. e false recitals— Document must be re- 
garded as if not registered and is ineffective 
for purpose created. 

If owing to fraud, that is to say, on mg to false 
recitals in a documrnt tendered for regiftratiou 
under S. 40 (5). 0. P. Tenancy Act, the Register- 
ing Ofliccr ban been deceived into registering a 
document which undor that sub section be is not 
empowered to register, tho document must be 
regarded as uot registered and is not cflcctivo for 
the purposes for which it is created. 

[P 8S C 2] 

(b) Fraud — False recitals. 

False recitals in a dcod amount to fraud. 

[P88C2] 

(c) Jurisdiction— Civil and revenue re- 
gistered deed of gift containing false re- 
citals — Jurisdiction of civil Courts to declare 
deed inoperative is not barred. 

If tho recitals in a deed of gift which induce 
tho Sub-Registrar to register it are false, tbe 
jurisdiction of the civil Courts to declare tho 
deed to bo inoperativo is not barred, 8 N. L. R. 
22 F.xpl ; 1 N.L. R. 112, Foil. [ P 88 C2 j 

Almaram Bhagwant aud W. R. 
Puranik— for Appollant. 

G. L. Snbhedar — for Respondents. 

Judgment. — In this case the allega- 
tions of the plaintiff are that the registra- 
tion of the document (deed of gift) was 
obtained by false recitals therein, to the 
effect that the donees were persons enti- 
tled to inherit the occupancy bolding. 
The learned District Judge has held, 
relying on the head-note in Ganesh Das 
v. Shankar (l), that the civil Courts have 
noiurisdiction jThecase before the learned 
A. J. C., was one_in which reg istration 
(1) [1912] 8 N. L. R. 22=13 I. C. 909. 


was effected by inadvertence, after the 
Tenancy Act, 1898, came into force. The 
learned District Judge has overlooked 
the remarks of Stanyon, A. J. C., in tbe 
body of the ruling that he agrees with 
the head-note in Baji Vi thal vfcAloresh- 
war Venkatesh (2), that if owing to; 
fraud, that is to 'say, owing to false re- 
citals in a document tendered for regis- 
tration under S 46 (5), Tenancy Aot.J 
the Registering Officer has been deceived 
into registering a document which under! 
that sub-section he is not empowered to 
register, the document must be regarded 
as not registered and is not effective for 
the purposes for which it is created.! 
False recitals in a deed undoubtedly, 
amount to fraud. If the recitals in the! 
deed of gift, whioh induced tho Sub- 1 
Registrar to register it, aro false, the 
jurisdiction of tho civil Courts is not 
barred. The appeal is remanded fori 
further trial with rcforonco to tho above! 
remarks. Costs will be costs in tho suit. 
Thero will bo a refund certificate. 

P. N /R. K. A ppeal remand ed. 

(2) 11905) IN. L R. 112. 
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PniDEAUX, A. J. C. 

Seth Nannalal— Appollant. 
v. 

Seth Ihralal— Respondent. 

Misc. Appeal No. 3 of 1917, Docidod 
on 19th September 1917, from order of 
Dist. Judge, Hoshangabad, I)/- 16th Sep- 
tember 1916. 

(a) Provincial Insolvency Acl (1907), S. 16. 

Cl. (2), (7) — Time should be counted from last 
appellate decree. 

In a petition under S. 1C (2), tirao should be 
counted from tbo last appellate decree for tbe 
purpeses of the insolvency suit for the proof of 
creditors. [P 89 C 1) 

(b) Provincial Insolvency Act (1907), S. 26 
— Right of debtor to apply. 

Debtor can apply for solvency petition i. c. for 
expunging or reducing a debt entered in the 
schedule, onlv when there is a composition or 
scheme. [P89C2] 

G. L. Subhedar — for Appellant. 

-V. R. Dixit — for Respondent. 

Judgment. — This judgment disposes 
of Miscellaneous Appeals Nos. 3 and 4 of 
1917. Seth Nanhelal is the appellant in 
the frrst case and Gowrishanker in the 
second. Beth cases ariso out of an insol- 
vency case No. 4 of 1913, in which Seth 
Hiralal has been adjudicated an insolvent. 

The application for insolvency was pro 
ented on 17th March 1913 and the adju- 
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dioation actually made on 21st June 1913. 
Under S. 16, Cl. (*2)(vii), the order of ad- 
judication relates back and takes effect from 
the date of presentation of the petition on 
which it is made. The debts wet e held 
proved and entered in the schedule. Then 
on 24th June 1916 a petition was filed by 
the insolvent which was disposed of by 
tdie order under appeal. It is to the effect 
that all debts except one duo to the 
friends’ mission wero time barred. It 
is argued that this is not the case, the 
lower Court having tak«n the days of the 
decree passed by the first Court in all 
three instances and failed to see that 
time should count from the last appel- 
late decree. Seth Nanbelftl'fl d 
the case No. 34 is dated 2Sth January 
1J01. From tho Civil Court Register 
Creditor's Ex. 46, it appears that tho 
first appeal to tho Court of the District 
Judge was docided on 24th June 1901 
an] thou a seoond appeal was filed. Tho 
dato of its dis|*osal is not given; hut it 
must have been subsequent to 2lth Juno 
1J01. The dato of the adjudication must 
bo held to bo 17th March 1913. It is 
cloarly within 12 years and not time 
harrod. Seth NauhelaTssecou 1 cas*. No. o.i 
was disposod of in the original Court on 
Jsth January 1901 and thoappcU 
Divisional Judge was disposol of on 2«t h 
Juno 1901 and tho soeond appeal in this 
Court on 23rd September 1901. This is 
witlun 12 years of tho dato of adjudica- 
tion. 

Courishankor a case. No. 39of 1899. see 
U-.x. 4o>, was disposed of by the first 
Court on 26th Decemhor 1900. The np. 
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tion or scheme. In the present ca3e there 
is ncithor. Inthiscasoa receiver was 1 
appointed and in fact two dividends 
were paid lo the appellants. I sot aside 
the order expunging tho three debts from 
the schedule and direct that they ho res- 
tored thereto. These t wo appeals aro de- 
creed with costs. I fix picador's fco in 
each case at Rs. 1.1. 

I‘.N. it.K. dr<lcr set • i $/'/<?. 

A. I. R. 1918 Nagpur 89 

Stanyon. A. J. c. 

(Joviml M.ulho — Defendant - Appel- 
lant. 


md — l’laintiff* Kespon- 


Dhnsn 
d^-nts. 

Second Appeal No. 158-IJ of 1916, De- 
cided on 7tli September 1917, again,* 
judgment and decree of DiH. Judge, Ako- 
la. !>;. 3rd August 1910. 

Meinc profit* — Profit* which can be clai- 
med are tho** that wrongful holder might 
hav* obtained with due diligence. 

w bero tb« |iorfon di«po<*o**od by n I r. spacer 
I tm.w rlf Ofdiu.rily, a cultivator of the land in 
ui'pnto, the profit* to which he i« entitled arc 
tho*e tli.it tho wrongful holder might bavu oh- 

i .mod by actual cultivation with duo diligent*. 
It i* uot open to a tre*,>n-.cr to diPpoiMH an ac- 


•ub-h-t the land 
|K>r*ou, and claim 


t«u| cultivator, and then tj 

tro'p i M 'i upon to sent third 

to coroi'enoatt the rightful occupant o.ily to the 
extent of what bo may have obtained by tho 

auh-laimg U»8tfClJ 

* • • Lhitale — for Appellant, 

i ” j Respondents. 

, Judgment.— I do not see any reason 
for interference in (his earn. 1 think tho 
judgment of tho lower appellate Court 
has not beon properly understood. The 


pool to tho Divisional Judge was disposed e n.v iT? •'"TV* : ,nder8tood - The 
of on 15th May 1901 and a second amu 1 ! • , • V tr,ct Jud "° does not hold any 
was apparently filed to this Court bit its V" CaSC -° bo res judicata b V 
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date of disposal has not beon given. I n 
ny case 15th May 190* is within 12 
jeans of 17th March 1913 and therefore 
tins docreo was not time barred for the 
•purpose of the insolvency suit. The cor- 
rectness of those dates is llo t denied by 
tho respondent and their learned counsel 

1 * , 5 Bil> t,iat «■• order of the 
District Judge appoaiod from cannot ho 
sustained. A furthor argument is that 
lo n r I)lstr, ? t Jwdge had no powor under 
fain l 1 rov,nc,al Insolvency Act. to ontor- 

lon " r O VOnCy 1 , ‘ e . tit . i0D - Th0 nuestion is 
nl> of an academic interest, as it is clear 

I thi, b°M er ‘ 9 Wr0n « on lI >o 'acts. But 
think the argument is sound as a debtor 

can apply only when there is a composi- 


reason of the judgment in 
®uit by his predecessor. lie 
a perfectly correct principle 
ting mesue profits, namely, 
the porson dispossessed bv a 


the former 
has appliedj 
in calcula- 
that whore! 
trespasser 


— ... .. vl.ij.HiOVI 

IS himself, ordinarily, a cultivator of tho 
laud in dispute, the profits to which he* 
| s •“titled are those that the wrongful! 
holder might have obtained by actual 
cultivation with duo diligonce. It is not 
open to a trespasser to dispossess an ac- 
tual cultivator, and then to sub.Jot the 
laod trospassed upon to some third per- 
son, and claim to compensate the rightful 1 
occupant only to the extent of what lie 
may have -obtained by the sub-letting. 
In this cise the plaintiffs are admittedly 
owners of an occupancy right in unalie- 
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nated land, and by cast© they are Kunbis, 
and therefore cultivation is their heredi- 
tary occupation. It has not been seri- 
ously disputed in the Courts below, and 
there is plenty of evidence for holding, 
that they are actual cultivators of the 
laud whereof the defendant had wrong- 
fully dispossessed them. Under these cir- 
cumstances the modo oi assessing -dama- 
ges adopted by. tho lowoi appellate Court 
is correct. The quantum of damages has 
been arrived at in a somewhat summary 
way but there is the evidence of P. W. *2 
to sustain it. The land measuro3 32 
acres and it has not been disputed that 
32 acres are equivalent lo 8 tili'ans. 
P. W. 2 deposed that onetillan produces 3 
or 4 khandis of cotton. The Court has 
taken the figure as 3 khandis. Tho same 
witness deposed, and he stands unoontra- 
dicte l, that during the year for which 
profits are claimed, cotton sold at Rs. 81 
per khandi. In that way the Tudgo finds 
the value of tho proluce lo he Rs. 1.944. 
lie has made a reasonable allowance to- 
wards tho cost of cultivation and doduc- 
tel the Government assessment. Iu that 

way ho arrived at Rs. 1,178 as the plain- 
tills' share. Oi this the plaintiffs had 
claimed only Rs. 400 in appeal and tho 
Judge gavo them a decreo for that sum 
only over aud above tho decree of tho 
first Court. Under those circumstaucos 
t he judgmont of the lower appellate Court 
is properly valid aud I dismiss this ap- 
peal with costs. 

I’.'N /R.K. Appeal dismissed. 

A. I. R. 1918 Nagpur 90 

Mittra, A. J. C. 

Copal Kh ushal — Appellant. 

v. 

Mt. 7? u Ihmi— Respondent. 

Second Appeal No. 339-B of 1917, De- 
cided on 16th August 1918, from decree 
of Special Addl. Dist. Judge, Akola, D.'- 
18th April 1917. 

(a) Hindu Law— Succession— Daughter*. 

In matters of succession under tbo Hindu Law, 
a married dauqhlcr is excluded by her unmar- 
ried :ister. U* DO C 2] 

lb) Practice— Appeal— New case. 

Appellate Court has power in appeal to make 
out a new case. T DO C 2] 

.1/. Chukerbutl'j — for Appellant. 

M. lihawanishankar — for Respondent. 

Judgment. — One Nandram died leav- 
ing a widow Mt. Rukhmaand two daugh- 
ters Limgi and Mungi. Rukhma died 
in 1903. Lungi iu 1908 and Mungi in 1914. 


The plaintiff is the husband of Lungi 
and claims possession of half share of 
the property left by Nandram. The de- 
fendants relied upon a gift and will 
which have been held not proved. The 
lower appellate Court in view of certain 
statements made upon the death of 
Rukhma in the mutation proceedings 
framed an issue, whether Mungi, the 
younger daughter, was unmarried at 
Rukhma's death. The parties were asked 
whether they wished to give any further 
ovidenco, and they declined. The lower 
appellate Court found that Mungi was 
unmarried at the time of Rukhma’s death, 
and therefore sho excluded Lungi who 
was married. In support of this view 
tho learned Additional District Judge re- 
lies upon Jaynnabai v.Khimji Vullubdas 
(I). The plaintiff’s suit has been dismis- 
sed upon this view. Iu second appeal it> 
is contended that tho lower Court was 
not justified in making out a new case inj 
appeal. I am unable to agree with this.) 
The lower appellate Court bad tbo powor 
to do so, and the plaintiff cannot bo said 
to have been prejudiced as bo was given 
a chance of giving further evidence upon 
tbo issue framed by the appellate Court. 

Next it is contended that the evidonco 
is insufficient to support tho finding that 
Mungi was unmarried at tho death of 
Rukhma. Tho ovidenco of the plaintiff 
examined a9 a witness clearly proves this 
fact, and it i9 also in accordance with 
tho inference to bo drawn from a state- 
roeut made by tho deceased Lungi in 
1903 before tho Revenue Officer. I mu9t 
therefore accept the findings arrived by 
the lowor appellate Court. Upon tho 
question of law the loarned counsel for 
the appellant says as Mungi was married 
at tho plaintiff’s expense, sho cannot ex- 
clude heroldor sister, the plaintiff’s wife, 
from succession. The argument has no 
force whatever. Tho view taken by the 
Additional District Judge is supported 
by the ruling cited, and I have been 
shown no case in which a contrary view 
has been taken. Tho appeal fails and is 
dismissed with costs. 

l\N./R.K. Appeal dismissed. 


(1) 11S00) 1J B.m. 1. 
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A. I. R. 191*8 Nagpur 91 

Mittra, A. J. C. 

Narayan— Defendant— Appellaut. 
v. 

Syed Bahadur and others— Plaintiffs 

— Respondents. 

Second Appeal No. 403-B cf 191G, Do- 
cided on 17th March 1917, from docrco 
of^Dist. Judge, Amraoti. I) - 31st August 

(••Civil P. c. (1908), S. 11— Appeal does 
not lie merely on ground that unfavourable 
observations ore made against person in 
whose favour decree is passed-Opinion of 
yourt in such appeal cannot operate as res 
judicata. 

No appeal lies from a decree merely on the 
ground that certain observation? made in the 
judgment of the Court below arc unfavourable to 
the person in whoso favour the decree i» i is«d. 

Au opinion cf the appellate Court in the cou»e 
of a judgment iu such an appeal canuot cwra to 
us re i judicata when iu point of law. n» appeal 
ay uid the Court haJ uo powei to adjudkaw on 
, righto of the parlies on an appeal from «uch 

[TUI ( 2 I 93 01 
a ,, r t, r Land Revenue Code (18961. Ss.78 
and 79— Notice under S 78 not acted upon 
lor one year-Fresh notice under S. 79 is not 
necessary. 

If a notice has been duly served under S. 79, 
theu in the absence of waiver the person served 
is not entitled to a fresh notice under S 79 
mere! v because more than 0 * etape d 

lb ° , llroa wh ,«° ‘n accordance with tfco 
notice the tenant should have vacated the land. 

i P 9*’ C l 1 

(cj Berar Land Revenue Code (1896) S 78 
enhancement con be decreed only if Court 
deems it reasonable. 

led ! »r. not re.tric* 
cd t° the tcnaucic? monlioncd iu sub S. (2) of 

thi!ein 0D '. bU i tho onhl,, ^«"cnt cantemplated 
therein can b° decreed only if In the judement 

OOf l t v° U , v be ju,t and rc **unablc: 2 I. C. 
J J - and .S. A . Ao. 22; II. of 1919. Foil. JP 92 C 2) 

and 7 Q er ST h“" d RevCnue Code ( 1 896). Ss. 78 
tionanv“S , °i Ce -° q “ il Undrr S 79 un condi- 
• DM with l f nanc r - Non compli- 

nil ,K .C' u ,r s - 78 ,8 ’ do '‘ not 

de. A «rm!l C rt V°.u qUi ‘ Undcr S 79 wucondilionally 
detorm.nes tl.o tenancy, but a notice under 

hi' , ( u\ with is not intended to 

ha e that eneet Inasmuch as tho tenant has a 

whithU - IT* l °* lbe t Court ,or a decision as to 
whether m its opmion the enhancement is just 
and reasonable. [P 93 cn 

anJ 7 p er ¥ ^! nd Re / enue Corle (1896). Ss. 78 
and 79— Eviction of tenant for not paying 
enhanced rent. 7 8 

l0n \ n ’* li to be evicted for not paying the 

'T Cn,> ' \ f , lC V l b 15 **«“ determined 
‘o be just and roasouablo by the Court. 

O. P. Dick— tor Appellant. ^ ^ ° 11 
*S. II. Tambe for Respondents. 

Judgment. -This is a suit by the 

mam certificate holder of a Jagir for 


ojoctment of certain tenants, on tho 
ground that notwithstanding a notico 
issued uudor S. 7 h, Dorar Band Rovonuo 
Co lo, they have refused to agree to pay 
the enhanced rent or to vneato the holds. 
One Tan ha was the original tenant of 
these lields. In this second appeal wo 
are however concerned with une of tho 
lields, tield No 13. ft appear* from tho 
plaint that Tanlm hold this tield from 
tho year 1869. The rent for this field 
according to the plaintill' tvas Us. <i9 an I 
it was sought to have it enhanced to 
R*- 50. Defendant 1. who is tho appel- 
lant before me purchased from the origi- 
nal tenant this field on lUtu January 
1910. the notice under .3. 7.3 of tho B ind 
Rovonuo Code having boon served on tho 
original tenant on 20th September 1909. 
\ariou* pleas were raised in tho case and 
so fir as they tiro material, they will ho 
cpp.iront from my judgment when 1 deal 
with each of tho grounds of this second 
appeal. It is urged that Tanha was an 
ante Jagir touant of field No. Id and 
some t eferenco is made to a previous judg- 
ment in which an opinion to that ellect 
was c\j : by Mr. Obbard, the Civil 
Judge and Sessions Judge, II. A. D, an 
opinion which seems to have boon con- 
tinued by tho then Judicial Cominis, 
turner. Tho plaintiti had fixed a definito 
timo. mutely, 1809. a? the commencement 
of Tan ha's tenancy. Tho defendants 
never pleaded that they wore auto Jagir 
tenants. All that they said was that tho 
liold had beon in their possession for 10 
or 50 5 oars. 

The utmost that can bo said on that 

plea is that their i»ossossion commenced 
from 1862. but we find that the Inam in- 
vestigating otlicors were making inquiries 
about the same periol and found that 
tho Jagir was in tho Jagirdar's family for 
three generations at least. Under tho 
circumstances, it will be useless allowing 
tne appellant leave to advance a fresh 
plea of a character inconsistent with the 
ploas raised in the first Court. I ought 
to notico that although Mr. Obbard ex- 
pressed an opiuion that this particular 
held was anto-Jagir yet the decree was 
entirely in favour of the Jagirdar, for he 
apparently allowed the entire rent 
claimed. The Jagirdar had filed a second 1 
appeal, though in point of law, no such; 
appeal lay from the decree merely on tho’ 
ground that certain observations made in 
the judgment cf the Court below were 



92 Nagpur Narayan v. Syed Baiiadur (Mittra, A. J. C.) 1918 


unfavourable to the person in whose 
favour the decree was passed. The ap- 
'peal was however entertained and the 
opinion of the lower Court upheld, but I 
cannot regard the opinion in such a case 
a9 operating by way of re3 judicata when 
in point of law no appeal lay and the 
•Court had no power to adjudicate on the 
(rights of the parties on an appeal from 
such a decree. 

I have already mentioned that the 
appellant purchased the field a few 
months after the notice was given to his 
predecessor under S. 78. It is contended 
before mo that the appellant, although 
bound by the notice under S. 78, was en- 
titled to a further notice under S. 79 of 
the same Code. It is urged that the 
iJagirdar having waited for more than one 
year must he deemed to have allowed the 
tenants to hold on. I see however no 
force in this argument. There was no 
waivor of the notice inasmuch as no rent 
was accepted, nor was the possession of 
the transferee in any manner recognized 
by the Jagirdar. If notice has been duly 
served under S. 78, the person so served 
or his transferee is not entitled to a fresh 
notico under S. 79 meroly because more 
than a year had olapsed since the time 
when in accordance with the notice, tho 
tenants should have vacated the land. It 
is next contended that the plaintiff Jagir- 
dar alone cannot sue inasmuoh as thoro 
are some members of tho family who are 
opposed to tho ojoctment and the en- 
hancement of rent. All the defendants 
who are hostile to tho Jagirdar are how- 
ever hound by a deed executed by them- 
solves or by their predecessor. in title in 
the year 1887, under whioh the plaintiff 
was to liavo the sole management of the 
Jagir and tho other cosharers are only to 
receive their share of the profits from 
tho plaintiff. Having entered into a 
solemn agreement as regards the manage- 
ment of the village, it is not open to any 
cosharers arbitrarily todispute the plain- 
tiff’s authority until they can again come 
to a fresh arrangement for the manage- 
ment of the village. I hold therefore 
that the plaintiff is entitled to maintain 
the 9uit. 

There remains for me to consider whe- 
ther tho appellant i9 entitled to be re- 
lieved against forfeiture for non-payment 
of rent. The way in which the appellant 
has put his oase before me is unsound. 

S. 114, T. P. Act., which now applies to 


Berar, refers to forfeiture for non-payment 
of rent, that is to say, it refers to forfei- 
ture already incurred under the terms of 
a lease. In the present case thsre is no 
such lease providing for forfeiture for 
non-payment of rent. Moreover, the rent 
for non-payment of which the forfeiture 
takes place is a rent already fixed and 
agreed upon between the parties. Although 
S. 114, T. P. Act, therefore does not 
apply to the present case, yet I have to 
consider whether the Courts below are 
justified in passing an unconditional de- 
cree for ejectment against tho defendant. 
The plaintiff issued a notico under sub- 
S. 8, S. 78, Berar Land Revonuo Code. 
In Maruti v. Jagannath (l) and Ramya 
v. Krishna (2), the view taken was that 
S. 78, sub-CU. 8 and 4, are not restricted 
to tenancies mentioned in sub-CI. 2 of 
the said section. This view commends 
itself to me. Sub-Cl. 4 says: 

"Nothing contained iu this section shall affoc, 
the right of tho landlord to enbanco tho rontt 

ate.” 

If it were intended to limit sub-S. 4 
to cases contemplated by sub-S. 2, the 
wording would *have boon "nothing con- 
tained in suh.S. 2 shall affeot tho right 
of the landlord to enhance tho ront." 

It is therefore unnecessary to say who-, 
ther tho appellants' predecessor was ai 
tenant of antiquity within the moaning 
of sub-S. (2). Now the plaintiffs’ own! 
case is that ho was entitled to enhance- 
ment of the rent apparently by virtue of 
usage, and for that purpose ho was entitled 
to issuo a notico through a Revenue Offi- 
cer under sub-S. 8. Tho enhancement 
however can only be decreed if in tho 
judgment of the Court it he just and rea- 
sonable [see 9ub S. (4)J. The Berar 
Land Revenue Code, sub : S. (l), 803ms to 
recognize a customary right to just and 
reasonable enhancement of rent and lays 
down a procedure for its enforcement. 
Tho first Court has found that it is just 
and reasonable that the former ront of 
Rs. 39 should bo enhanced to Rs. 50. 
Then comes the question what should 
have been the nature of the plaintiff’s 
suit and the form of the decree? It can- 
not be said that the rent was duly en- 
hanced the moment the notice was served 
* rough the ahsildar. It was deter- 
mined to be jus. and reasonable only by 
the decision of tho Court. To my min i 

(1) [1C-OJJ 5 N. Ij. R. 10 =2 I. C. 006. 

(2) S. A. No. 220- B of 10 . 
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Civil P. C. (1903). O. 23. R. 1 - Ap- 
plication for withdrawal of mil — If defecta 
are not specified in application for with- 
drawal order permitting withdrawal becomes 
irregular -Omission to state defects in order 
permitting withdrawal amounts to material 
irregularity— Civil P. C. S. 115. 

A plaintiff who ini uaJcrstirtj his c:iso is 
not entitled on that ground to ha allowed to 

harass the opposite part v again. If he wishui 

to obtain an order under 0.2!. It 1. ho inunt 
specify the formal defect or oilier » r jund on 
which his application is bas-d and tho Court 
must show by its order the facts which niako 
the provisions as to withdrawal applicable. A 
mere general statement that tlioro .iro formal 
defects is not sufficient. I* '.) i Q j) 

Tho omission to .uto the formal defects which 
justify an order for p*rmi«*ion is withdraw n 
*uit with liberty t» bring n fresh suit amounts 
to material irregularity within tho moaning of 
S. 115, Civil P. 0. (P t»| o 2] 

Vivian Dose— tor Applicant. 

Ct. V. Deshmukh — for Opposite Party. 
Order.-— The facts are correctly given 
in the applicitioo for revision and. I 
have no doubt that tho order of the 
lower Court discloses material irregu- 
larity of tho kind contoin plated bv 
S. 115, Civil P. C., 1903. and must he 
Mlasido. The plaintiff sue 1 for a plot 
of lan 1 which lie deter i had in his plaint 
by referonco to its area and boundaries. 
The suit wag filed on 13th February 
1011. Tho trial proceeled for a year 
and after nine hearings the plaint was 
roturno! for amendment on 25th Feb- 
ruary 1915. It was re* presented aftor 
amendment on 15th April 1915. Two 
more hearings followed and then on 23rd 

•Inly 1915 a further amendment of the 

plaint was allowed. Such was tho pro- 
cedure that issues were not framed until 
1st Ootober 1915 or over 19 months after 
the institution of tho suit. Documon- 
tary evidence was filod and 7th January 

1016 was fixed for oral evidonce. There- 
after six moro hearings took place and 
all the evidence tendered by both parties 
having been taken both sides closed their 
casos on 20th November 1916 and 23rd 
of that month was fixed for delivery of 
julgment. But on that date the plain- 
tiff presented an application asking for 
permission under O. 23. R. 1, to with- 
draw the suit with permission to insti- 
tute a fresh suit upon the same cause of 
action. Tho material part of that ap- 
plication has been translate! thus: 

A mistake has been made in prosecuting this 
suit. There is an error in the description of the 
site and in the map also. Tbereforo permission 
may be given to withdraw this suit and bring a 
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the decree contemplated by sub-S. 4 is a 
deoreo directing the defendant to pay the 
rent and in default of payment to give up 
possession. 

A notice to quit under S. 79 uncondi- 
tionally determined the tenancy. But 
jthe Code does not say that a notice un- 
ider S. 78 (8), if not complied with has 
any such affect. Appdx. 17 to tho rules 
framed by the Loeal Government gives a 
:form of notice under S. 78 (8). It no 
idoubt asks tho tenant to vacate the land 
in tho event of his not consenting to pay 
the enhanced rent. But the tenant has 
a right to appeal to the Court as to who- 
ther in its judgment the enhancement 
claimed is just and reasonable. Coul 1 it 
have been the intention of the legislature 
to determine the tenancy on noncompli- 
anco with the notice subjoot to a future 
adjudication as to whether the enhance- 
ment is just and reasonable? Such a con- 
ditional determination of tho tenancy is 
unknown to the ordinary law. In the 

absonce of oxpross words to that effect. I 
would hesitate to adopt such a construe 
t ton. which leads to manifest injustice for 
the tenant is punished for an error of 
ludgmont as to what isjustand reasonable 
enhancement. The tenant’s silence is 
consistent with an agreement to pav tho 
enhanced rent, if determine! to he just 
and reasonable by the Court. The con- 

elusion to which I comoisthat tho ton- 

ant 19 to be oviotol for not paying the 

fidnnTt h 0Dt ib hM ,,O0n detor- 
mine l to bo just and reasonable by the 

Court. I now pass the decree which the 

lowor Court should have passed The 

decroos of the Courts below are sot aside 

Ztr 5 h0 ^^^ant-appellant ia c ^ 

9 6 ;‘ Q , ,n 1,eu ^roof tho defendant 

s di octod to pay R,. 50 as tho rent for 
the year in suit within three months or 

S No" 18°to 0l t , . Ver , P099,0,,,ion of 

No. 18 to tho plaintiff. The mW 
ment o( tho defendant will not prevent 
the plaintiff from recovering R,. 50 from 

m t“ nt - „: ri ‘° will also 

pay the plaintiff s costs in ell Courts 
• N /R K * Decree set aside. 

A. I. R. 1918 Nagpur 93 

Stasyon. A. J. C. 

Pundalik — Applicant. 

CAanffraWan-Oppcite Party. 

on C 2 ' 6 V th? u , ,7l9 1 °7 8 - BO ' 13l? ' 
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The Sub-Judge wrote thus in bis order- 
sheet: 

“Plaintiff has filed an application for withdraw- 
ing the suit with liberty to bring a fresh suit 
on the ground that the plaint was not properly 
drafted and there are formal defects Mr. (ille- 
gible) opposes the application. 

"1 have gone through the plaint pleadings and 
evidence aud I am satisfied that plaintiff is 
likely to fail on account of a good many formal 
defects in uraftiug the plaint. Under tho above 
circumstances I allow his application. lie will 
pay tho defendant’s costs.” 

Tho Sub Judgo also wrote a separate 
order in these words: 

“The plaiutiff has been allowed to withdraw 
the suit with liberty to bring a fresh suit on 
the same cause of action as owing to bad draft- 
ing of tho plaint and several formal defects in 
its frame he is likely to fail. Plaintiff shall pav 
the defendant':-, costs.” 

There were no less than 15 defendants 
in the plaint as amended and Pandu or 
Pundalik the son of Narayan was tho 
15th of thorn. He has applied to revise 
the order. It is quite impossible to 
maintain that order; prima facio a most 
unwarrantable use of tho power to al- 
low withdrawal with leave to bring a 
fnosh suit soems to have been made. Tho 
learned Judge having studied the plaint, 
plondings and ovidenco found that the 
plaintiff was likely to fail. That looks 
like an opinion based on tho merits of 
tho case. It offored no ground for any 
order under O. 23, R. 1. A more use 
of tho terms contained in that enact- 
ment is not sufficient. Neither the ap. 
plication to withdraw nor tho orders of 
tho Judge thereon 9peoify tho ‘ formal 
defects” referred to. I asked the learned 
counsel for the non applicant before me 
to point them out and ho could not or 
at any rate did not do so. A plaintiff 
who has misunderstood his case is not 
entitled on that ground to be allowed to 
harass tho opposite party again. If he 
wishes to obtain an order under O. 23, 
R. 1, he must specify the formal defect 
or other ground on which his application 
is based and the Court must show by its 
order the facts which make the provision 
as to withdrawal appplicahle. A mere 
general statement that there are formal 
defects is not sufficient. Here the case 
'wont on for nearly three . years there 
were two amendments of the plaint and 
the case was tried out to a finish. Then 
the plaintiff discovered that he had 
fought his case badly and was likely to 
lose. Ho therefore applied to withdraw 
with leave to begin the whole fight all 
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over again and the Court having formed' 
an opinion on the merits adverse to the' 
plaiutiff allowed a withdrawal without! 
any specification of the facts which went 
to constitute the alleged formal defects. ' 
This was an artificial disposal of a fully! 
tried out case and an arbitrary and capri-' 
cious exercise of discretion. 

The order for withdrawal of the suit 
is set aside and the Court concerned is 
directed to dispose of the suit according 
to law. The Court will still have powor 
to allow withdrawal on proper grounds 
hut those grounds must be stated in detail 
by the applicant and found by the Court 
which must show in what way they 
bring the case within 0. 23, R. 1. The 
non-applicant mu9t pay costs here. I 
allow one sovereign pleader’s fee. 

P.N./R.K. Suit remanded. 
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Drake. Brockman, J.C. 

Laxmi Narayan— Appellant, 
v. 

Bhioraj and others— Respondents. 

Second Appeal No. 55/B of 1918, De- 
cided on 20th August 1918. from docreo 
of District Judgo, Fast Borar, D/- 2nd No- 
Vember 1917. 

• (a) Limitation Act (1908), Art. 182(5)- 
Stcpinaid — Payment of process fee*— 
Memo of talbana parcha put in for auction 
•ale— Proclamation issued— Oral application 
should be presumed. 

A mere deposit of process fees will not suffice 
to give a fresh 6tsrt for tho computation of limi- 
tation. Any fresh start is taken from tho date 
of *oino application aud tho roal questiou in 
each case where no written application is forth- 
coming appears to be whether tho making of an 
application may be fairly presumed. (P95 C 1,2) 

Wbero on tho talbana pareba boiug put in for 
auction salo of moveable property, nu order of 
the issuing of proclamation Was passed, oral ap- 
plication was presumed to have been made 
within the meaning of Art. 182 (5). 

IP 95 C 2; P 96 C ll 

(b) Practice— New plea— Second appeal. 

An objection raised for first time in second 
appeal that the application for execution did 
not 6 : .ve the date of previous application as 
required by O- 21, R. 11 ( f ), cannot bo enter- 
tained. IP 95 C -J 

Almaram Bhaywant — for Appellant. 

(7. V. Kukde — for Respondents. 

Judgment.— Tho lower Courts have 
concurred in holding that the respondent s 
application for execution filed on 13th No- 
vember 1913 is not time barred and the 
judgment-debtors have appealed. The 
decree of which execution is sought! 
was passed on 2Gth September 1J* U - 
Certain property had been attached before 
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judgement and on 8th October 1910 sale 
of certain moveables was ordered. Some 
delay occurred because one of the articles 
to be sold was a locked safe which the 
Court desired to have opened in the 
presence of the judgment debtors. On 
the 14th November following, tho safe 
was broken open in Court, tho judgment- 
debtors having failed to attend in response 
to notices. Tho follow iug order was then 
recorded: 

"Proclamation for sale of tho property includ- 
ing the open safe bo i«ued. Sale on 6-12-10. 
Report on 10-12- 10." 

Tho next day the decree- holders put 
in what is known as a talbana pircha 
tho material part of which has been 
translated as follows: 

"Process fco in the shape of Court. label* worth 
ltc. 1 h herewith paid for auction 
moveable property of the defendant* mentioned 
uhovc ou behalf of the plaiutifl." 

On the 18th November tho Cour* 
passod on this parcha an order which Ins 
been translated thus: * Ut proclamation 
be issued. In the executing Court i? was 
urged on behalf of the judgment- dohtor* on 
the strougth of Shco Pr.it.i.1 v. h„).ir 
Jiahxi'lur Si mjh ( 1 ) that tho parcha is a moro 
toomoranduin of the deposit of (he pro- 
cess foo and as such cannot amount to 
a step in aid of execution for the P ur- 
poses of Cl. i n Art. 1*2. 0 f 
the imitation Schedule. Both tho 
Courts below however have followed 
thodecision of Banerjee and Rampini. J.I., 
n.Vor..,rfraN"(.', v. ni, u ,, tn ,l,„ y„ ra „, 
(-) which ho lower appellate Court 
Hoema to have roRarde.l a, laying ,| ow „ 
that mere payment of process lee for 
service of the sale proclamation neeos- 

“e^n'lSd n? aD " PP ! i#Uion '0'»0 
tt ?; «««! . u r P ' Ut, °"- In this C ^rt 

von her inin P “ rcl ' a of lr,th N"- 

ir^ 010 . 7 ! ' ,0 ' ent ’ »o more than a 
more depoe't ol process. foe. the order lo 
i9,uo proclamation of sale having been 
passod the previous dav. It is also ur^od 
that R. GO (-'*). 0. 21. Suh.l.CWU I-.C 
rc-iuiros an application for an order f„; 
sale to ho accompanied by a statement 
signed and verified in a certain manner 
end giving certain particulars, whereas 
no such statement can he found in tho 
rmoccodings of 1010. It SMm to 
clear on the authorities tl.at a mere 
"fvo l f “ v 1 " 0 " 8 - 5 fe6 ' ,iH not suffice to 

(2) [1800] 23 Cal. 371 


limitation. Any fresh start is taken 
from tho date of some •pplication and 
the real <juo*tior> in imcIi casn whoro no 
written application is forthcoming up. 
poars to l.o whothor tho making of an 
application may fairly t»o presumod: sec- 
Trimbah v . (-U In She* 

Pro*,./ v. In, , r H ,■ s i#h (1) 

al>ove cited nothing appc>«* to have been 
done after tho process ho for pro- 
clamation of salo w is p iil. [ n 
Xorenrfra v. Phui<e>uh,> (2) there was 
not only payment of the pr< cc-.- u-j but 
also a petition by the decree- holder |r.r 
issue of «sle proclamation and in 
Pershail Simjh v. Suro'n-iri P <! ([) on 
which the later decision was routed tbo 
decroo-hollor dil in f ict apply f.,r ivsue 
of a proclamation. In tho present ra-e if. 
grams to mo clear that an upplieation 
must l.o taken to have been made. The 
order to issue such a process »,,]«; on 
1 Uh Xoy.*rol*er 1910 was either absolute 
or conditional on payment of process, 
foe. If absolute it must have been pre- 
coded hv an oral application of tho do- 
cree hol lers, for otherwise tho Court 
would prosumahly not have made it at 
all. ff on the other hand that ordor 
l*o regarded :•* conditional, then the con- 
dition was fulfilled on loth Novomber 
1910f.nl tho fallnnt parclm should bo 
taken ns in clYect nn application for a 
final order.- that it wa« so regarded ap. 
poars from tho ordor actually passed by 
tho executing Court on tho l*Hi Novem- 
ber. i mav refer in this connexion to 

R. I of Lha notification issued under 

S. 20 f 1 ). Court. foes Act. which is repro. 
duced in this Court’s Civil Circular 4-3 
and runs as follow: 

"No process shall be drawn up for service or 
execution until tho fee chargeable under that 
rule has been paid. The fee shall be paid j„ 
court- fee- stamps, which shall U- aRixcd cither 
to too applies lion by which the Court is moved 
to issue tho process, or if uo Mich application be 
*ilc.l to the order by which tin Court direct* the 
i*juo or service of the process’." 

A9 remarked in Vijannraijhavaln v. 
Srinicasalu (o) tho mere fact that issue 
of proclamation had been previously 
ordered does not a fleet tho character of 
tho tail-ana parcha, for proclamation 
would not have been issued if the parcha 
liad not been put in. Cooking to all the 
circumstances I think it impossible to 
avoid the conclusi on that an application 

(2) [1893] 22 Rom. 722. * “ 

(4) [1334] 10 Cal. 831 (F.li.h 

(5) 11905 j 28 Mad. 399. 
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for issue of proclamation was made either 
on 14th or 15th November 1910 and in 
jeither case the application under con- 
;sideration is not time barred. The con- 
tention rested upon R. 66 (3), 0. 21, 
Sch. 1, Civil P. C.. is not one which can 
be raised at this stage. The sale pro- 
claimed was actually held and its pro- 
ceeds paid to the docree-holders on 10th 
Decomber 1910 and the judgment- debtors 
took no steps of any kind to set aside 
those proceedings. 

On the 17th current certain additional 
grounds of appeal were tendered to this 
Court but were not seen by the respon- 
dents’ learned counsel till yesterday, the 
day before being Sunday. In the first 
two it is alleged that two out of three 
judgment- debtors have recently been ad- 
judged insolvent and their property 
vestod in the receiver, the decree now 
under execution being included in the 
schedule of debts. Neithor an affidavit 
nor a copy of tho order of adjudication 
has been filed and the respondents' coun. 
sel is not in a position to admit the al- 
legation which I must therefore decline 
to consider. It is also conceded that tho 
'application for execution out of which 
the correct proceedings arise is out of 
'ordor. inasmuch as it doos not give the 
date of the previous application as re- 
quired by sub-R. (2) (0. R. 11. °- 21 - 
Soh. 1 , Civil P. C. This belated objec- 
tion cannot be entertained now. It 
might have been advanced no less than 
four years ago and there is no suggestion 
that the judgment-debtors have been in 
anv way prejudiced by the omission in 
auestion: they have in fact been aware 
all along of tha actual fact as is apparent 
from the pleadings and the issues recorded 
in August 1914. 

The appeal is accordingly dismissed 
with costs. In the lower Courts costs 
will be paid as already ordered. I allow 
Rs 15/ as hearing fee in this Court. 

p.H./r.K. Appeal dismissed. 
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Mittra, A. J. C. 

Bhavwansa and a «ot/«*r-Defondants 
— Appellants. 

Ma.ot.-Plaintitf-Bespon.ient 

Second Appeal No. 14-B of 191/, de- 
cided on 24th September 1917, against 
appellate decree of Addl. Diet Judge, 
Amraoti, D /- 12th September 1916. 


fa) Civil P. C. (1908), S. 11 — Subsequent 
•uit for different property on different 
cause* of action is not barred. 

Plaintiff brought a suit for possession of cer- 
tain property ba-ing bis claim on a gift of tho 
property by bis grandmother to his mother. The 
suit was dismissed. He then brought a suit for 
possession of certain other property as heir of his 
maternal grandfather through his mother. 

Held : that the suit was not barred as res judi- 
cata. [P 97 C I] 

(b) Possessory suit — Defendant wrongly 
dispossessing defendant — Defendant cannot 
plead that plaintiff is not sole owner. 

A person who has been wrongfully dispossessed 
from property is entitled to sue for its posdession, 
and it is no defence to tho suit to say that the 
plaintiff is not the solo owner of tho property. 

IP 07 C 1] 

J. C. Ghosh— for Appellant. 

M. V. Joshi—ior Respondent. 
Judgment. — The facts of this case are 
statod in the judgment of tho lower ap- 
pellate Court. The first poiut argued 
before me is that the preiont suit is bar- 
red by res judicata by reason of the deci- 
sion in Suit No. 467 of 1917. The pre- 
sent suit is a suit for the possession of a 
field on the allegation that it belonged to 
tho plaintilf’s maternal grandfather Lax- 
man. after his death to bis widow, and 
after her to the plaintiffs mother to whom 
the plaintiff has succeeded. In the formor 
suit which related to the possession of a 
house, the titlo set up by the plaintiff 
was a gift made to his mother by tho 
maternal grandmothor. This plaintiff’s 
claim to the houso was dismissed by the 
lowor appollate Court on tho sole ground 
that tho title sot up by the plaintiff was 
not a valid titlo. There was no issue in 
that suit which can have tho remotest 
bearing on any of the issues in tli6 present 
case. It is however argued that under 
Expl. 4. S. 11. Civil P. C.. the plaintiff’s 
title by inheritance must bedeemed to have 
been substantially in issue in tho former 
suit. This would have been perfectly 
correct, if the present suit was an at- 
tempt to obtain possession of the same 
honse. but this is not tho case. It does 
not follow from tbe fact that tho plaintiff 
has lost all title to the house, whether 
he set it up expressly or whether he 
omitted to do so, that his title to other 
property is in the least affected by 
Expl. 4, S. 11. # T 

There is no force in this argument, it 
is argued that as appellant’s predecessor- 
in-title obstructed the plaintiff when be 
was seeking to obtain possession in pur- 
suance of a decree against one Akbarali 
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and this obstruction was the suhject- 
matter cf an inquiry which terminated 
in an ordor in favour of the defendant, 
appellant's predecessor, the suit is barred 
by limitation under Art. II (a). Lira. 
Act. This argument overlooks the fact 
that the plaintiff is still a minor. The 
contention of the defondant-appellant 
that the plaintiff has failed to prove the 
possession within 12 years of the suit, is 
negatived by the finding arrived at by the 
lower Appellate Court that the plaintiff 
"as in possession till I! 08. The defen. 
dnnt.appellant pleaded that plaintiff's 
mother had a sister still alive who was 
a necessary party and on whom title to 

nail tho property has dcvolvod. This 
appears to ho correct, but tho lower An. 

ful on° H° 0Urt decroeJ ‘he claim i.» 
full on the ground that the plaintiff was 

previously in possession and the defen. 

; ants have without any title dispossessed 

the plaintiff. In other words, tho plain 

, 1 s P r * or possession entities him to a 

HmI? m,? ° ntiro ‘hough his 

title to half tho proporty may he dispu. 

tod by Ins cjgharer if she likes. The 
appoxl, therefore fails an 1 is dismissed 
with costs. 

'•.n./r.ic. Appeal 
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Stan yon, A. J. C. 

Can pat Wanjari— Appellant. 

^“Retpondsnts. 

Miso. Civil Appeal No. 10.11 0 f 1917 
2 , U ‘ August 1917. from orJer 

I A ' ' Julfi0 - Buldhana. D'. 17th 
•January 1917. 

l/M.'d'U'" p':?'’’ Ac. (1907), S. 16. 

g£M®5S5E 

'M»ore a doblor rrc-»uU •» rwiiu,, j- 
catio,, a, an insolvent, tho S h ll' 
without making an order foV 

Aina,! w mUr “- ,0r Appellant. ' 
,‘T’ am Bhagwa u t-t or Respondents 


Ga.NPAT v. AMRITA (Stanyon, A. J. C.) 


Nagpur 07 


Rs. 6-8-0. Tho petition was opposed by 
five of his creditors, who alleged inter 

^ha that tho petitioner, was the owner 

of a field which ho had pretonded to sell 
to his undo ono G input for IN. 900 Tho 
petitioner replied tint he In I in troth 
sold tho field fur tho mi l amount and 
used the money in aitisfxing ?omo of his 
creditors. The contesting creditors gave 
no evidence whatever in mipp rt 1 1 their 
allegitious as to tho legality and f.„ C o of 
a deed ' executed one \e*r before theso 
proceedings began, but tho lower Court, 
having accepted evidence tendered l.v the 
I petitioner fur tho purpose of proving 
that the sale was a rod transaction, hold: 
(1) that Hie sale was in fact a real trail*, 
action ; and (2) that G.mpat bad pail 
Ks. 4->0 out of tho prico of Rs. 100 to tho 
petitioner. 

l boro upon, the lower Court, without 
making any order of adjudication under 
h lt >- Insolvency Act 1907. or for the 
appointment of a receiver under S. 18 of 
that enactment, direeted that Ganpat 
should pay Rs. 150 into Court for the 
X nol.icf the general body of the peti. 
tuner * creditors. The learned Judge 
does not enlighten us as to the section of. 
the Insolvency Act under which ho passed 
th.a order upon Ganpat and I have been 
uoaldo to tin.] any such section. Ganpat 
has appealed from the ordor. and there is 
no doubt that the appeal must succeed. 
The question, whether or not Ganpat 
owes any money to the petitioner for in. 
solvency is not a question to be decided 
in these proceedings, to which Ganpat is 

thal'u a' th ° fc r W C ° Urt is fiali8f,e<1 
that the petitioner has fraudulently con. 

ceaidtl the existence of assets belonging to 

him. that may bo good ground for dis- 

missing the petition. But if the Court 

decides ito proceed with the adininistra- 

tion of the petitioner's affairs, it must 

hrst make an order of adjudication 

uuder S. 10 Thereafter, unless it elects 

to carry on the adminstration itself under 

the powers given to it by S. 23 of the 

f;' 1 f s ‘‘ ou, t d appoint a receiver under 

jV 18 oi the Act. Then under S. £0 of 

the Act. steps can be taken according to 

law to release the property of the debtor. 

The learned Julge will avoid such errors 

wi/h e thT ma<1 . 0 ,n thi . s caseif he Proceed* 
him 1; J n ® olve “f y Act 1907. open beforo 
him and follows the procedure laid down 
tor him in proper order by section after 
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The appeal is allowed, the order of the 
lower Court directing Ganpat to pay 
Bs. -150 into Court i9 set aside and that 
Court is directed to proceed with the case 
according to law. I make no order as to 
costs of this appeal. Costs in Courts be- 
low will be disposed of as that Court may 
think proper. 

P.N./R.K. Appeal allowed. 
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Mittra, A. J. C. 
Jladhakisan— Applicant. 

v. 

Narasinha — Non. Applicant. 

Civil Revn. No. 5/B of 1918, Decided on 
15th August 1918. 

Civil p. C. <1908). S. 145 and O. 21. R. 43 

— Supratdar entrusted with cattle attached 
on executing bond — Another decree-holder 
applying lor rateable distribution — A ttach • 
ing creditor compromiaing — Compromise 
certified — Return of cattle to judgment- 
debtor by supraldar— Liability of supratdar 
cannot be enforced by executing Court, but 
must form subject-matter of regular suit. 

A supratdar was entrusted with livestock on 
executing a security bond to the extent of the 
value of property attached for its production in 
good condition when required after au attach- 
ment of the cattle at tho instance of a decree- 
holder. Another decree- holder applied for raU- 
a bio distribution. Tho attaching creditor having 
compromised, cattlo wore returned to tho judg- 
ment debtor and tho compromise was certified. 
On tho latter decree- holder's applying for the en- 
forcement of the liability of supratdar: 

llel.l: tho matter could not bo inquired into 
by tho executing Court, but must form the sub- 
ject matter of a regular suit. [P 98 C 2) 

\V. U. Dhabe—ior Applicant. 

Atmaram Bhagwant—lor Non-Appli- 
oant. 

Judgment. — Tho question raised in 
this petition of revision is whether tho 
liability, if any, of non-appiicaDt 1 
can bo enforced by au order of the exe. 
cutiug Court. The non. applicant was a 
supratdar or depositary of cattle attached 
under 0. 21, 11. 43. and entrusted to him 
in accordance with Circular 1-31 on his 
executinga security bond to theoxtent of 
the value of the said livestock for its 
production in good condition when re- 
quired. The applicant who had applied 
for a rateable distribution, after an at- 
tachment of the cattle at the instance of 
another decree- holder, complains that 
the cattle had been returned without the 
order of tho Court to the judgment- 
debtor who bad compromised with the 
attaohing creditor, and whose compro- 
mise was certified to the Court. The 


Munsif has held that tho matter 
cannot be inquired into by the executing. 
Court but must form the subject of a re- 1 
gular 6uit. For the applicant reliance 
is placed upon Nathoo Ram v. Kamal 
Rama (l) where Obbord, J. C , held that 
the Court has an inherent power to en- 
force a security bond given under similar 
circumstances. This case however was 
dissented from by Ismay J. C., in Joshi 
Poivar v. Jiioaraj Ilazarimal (2). Both 
these cases were decided under tho Code 
of 18S2. Tho applicant’s pleader relies 
upon S. 151 of the present Civil P. C., 
(5 of 1908), as supporting tho view 
taken by Obbord, J. C., S. 151 runs 
thus: 

"Nothing in this Code shall be deemed to 
limit or otherwi*o aflect’tho Inherent powor of 
the Court to make such orders ns may bo news- 
»»ry for the cuds of justice or to provont abuse 
of the process of the Court." 

The terms of thosection aro very wide, 
and if an order cau be passed under this 
section to enforce tho depositary's liftbi- 
litv, that ordor will not obviously bo a 
decree, aud will not be open to appeal. 
S. 145, Civil P. C., doals with tho liabi- 
lity of a surety. It is clear that tho 
supratdar was not. a surety for the judg- 
moot- debtor. It may however bo noted 
that S. 145, declared that the surety 
shall, for tho purposes of appeal, bo deem- 
ed a party within tho meaning of S. 47. 
O. 40. R. 4, enables tho Court to onforce 
tho duties of a rocoiver by directing his 
property to ho attached and sold. It is 
clear that the supratdar in this caso was 
not appointed a receiver. An appeal lies 
under O. 43, R. 1 (s), from such an ordor. 
In both these instances where proceed- 
ings may bo taken for the enforcement 
of tho liability of a person other than 
the partios to tho suit, an appeal has 
been given by law. In Nathoo Ram 
v. Kamal Ram (l) tho Court declined 
to say whether the ordor was appeal- 
able or not, and whether if unjust it 
could be impeached by a separate suit. 
Tho mo-1 e in which the liability of the 
depositary is to bo enforced lias also not 
been considered in that case. There being 
no decreo, the depositary's property can- 
not be attached and sold in tho absence 
of a statutory power as now contained 
in O. 40, R. 4. It has also been pointed 
out by Ismay, J. C-. that the refusal of 
the depositary to deliver up to the at- 
tached property can be summa rily dealt 
(1) ’1599) 12 C. P. L. R. 149. 
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with in the niofussil as a contempt of 
Court. 

For these reasons I agree with the 
later ruling in Joshi Powar v. Uasari. 
trial (9) and dismiss this application for 
revision with costs. I fix Rs. 10 as pleader's 
fee in this Court. 

L'lL-Jl L K - App licati on dismissed. 

12) 11900] 13 C. P. L. R. 104. 
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Mittra. A. J. C. 

Pandurang Shamji— Appellant. 


• • 

Narayan Rao — Respondent. 

Second Appeal No. 51 of 1916, Doci. 
ded on 24th February 1917. from decree 
'udgo. Nagpur. D /. 15th Octol»cr 

Evidence Act (1872), S. 115-Prior morl- 
S*ge— Agreement between subsequent co- 
mortgagees to pay off prior mortgage- 
railure by one co mortgagee to inform other 
of his charge on prior mortgage amount, 
to .uch omission a. is contemplated by 

< ? n ® •xaculfd a mortgage in favour of .1 
3ua /’■ , hom « payment* wore made br .S* to- 
wardK tho satisfaction of th« moitgags debt 
which were admittedly taken bv If. alone 
•Subsequently S executed another mortgage in 
favour of I! sod 0 iu order to pay off the prior 
mortgage . /: and C foreclosed ibo property. 

« sold his half Share I the foreclosed property 
fo the plaintiff and ho also fold his right under 
tho prior mortgago alleging that it had not been 
lull) satisfied. Plaintiff sued to foreclose C’« 
•bare of tho property on tbo basis of the first 
,ha ' “ 1,1,1 001 — 

tj.*, 1 ! 1 ', in v !f w °! tho implied terms of the 
!lbcl /; . and C - R»at contract being 
Iinrn • mb f ,ked ”!*>«> a joint ad venture for the 

tak (ulVfl r?l l! 8U * h ‘ n 8 ! hc prior m0fl K a K® and 

£1 Vdttl! of ?“ ,h ?P ro P0 r t7. “ Was the 

legal uuty of It to inform his co-mortcacca with* 

u a „d r ,r n ! b ;° ti,n * ihat had stm K : n oui. 
s anding C | a ‘ m u ndcr lh# prior niorl "/and 

imnunw 1 1 0ml *? ,on lo 8>vo the information 
amounud to such an omission as is contemplated 

« b Mr^rr dis 

•V. U. Ktnkhede and IF. R. Puranik — 
for Appellant. 

jf- Gandhe — for Respondent. 
Judgment — One Sitiram executed a 
.nortgage for R S . 2.°°° on 16th Septem. 
her 1HSG m favour of Naik and Pingle 
lwo payments aggregating Rs. 850 were 

Pinl? ! aik au ? H is a ' ,mitted that 
1 tuple had received h.s half sharo of this 

amount. On 11th March 1891 he exe- 

cuted a fresh mortgage for Rs, 2.000 of 

the same property in favour of Pingle 

and one Nandurkar in order to pay off 


the prior mortgage. Pingle credited 
Rs. 999 towards the former mortgago 
and Rs. 1.000 was paid by Nandurkar to 
tho mortgagor for satisfaction of the 
prior mortgago. Out of this Rs. 715 was 
paid to Naik. Naik admits that his share 
of the mortgage debt Iu.k boon fully 
eatiafioJ. On llfh Juno 1901 Pingle and 
Nandurkar foreclosed tho mortgaged pro. 
porty. On 1 3th April 1903 Pingle sold 
his half sharo in the foreclosed village 
to t!ie plaintiff and lio also sol I his 
rights under tho prior mortgage, alleging 
that it had not boon fully siti-lied. 
The plaintiff now sues to foreclose 
Nandurkar's share of the village on the 
basis of tho first mortgage. Both the 
Courts bolow have dismissed tho suit on 
the ground that tho first mortgago lias 
hren satisfied. Aocording to a calculation 
made by the first Court. Rs. 1.978.8 0 
was due on the dato when the joint 
mortgage in favour of Pingle an l Nandur. 
kar was executed; it is clear from tho 
recitals in that document that the in. 
tontion of tho parties was to extinguish 
the prior mortgage and oaoh of tho co. 
mortgagees advanced his share of tho 
mortgago money. The plaintiff’s case is 
that his vendor did not receive his share 
of Rs. G25 paid to Naik IIo therefore 
claims half that amount with interest 
thereon. Tho suit was filod on the last 
tho P 0 r *od of grace given by 
s. 31 Act 9 of 190S. Tho lower appal, 
lato Court has presumed satisfaction 
trom a long delay in enforcing the claim 
under the mortgago of 1886. It is con- 
ton led that the burden of proof as re- 
gards satisfaction was wrongly placed 
upon the plaintiff and in support of this 
an unreported ruling of the learned 
•ludicial Commissioner in Second Appeal 
No. 245 of 1915 has boon cited. 

There is a finding by the Courts below, 
which I think enables me to dispose of 
the case on the ground of estoppel. The 
finding is to the effect that Pingle never 
asserted a claim till 1908 for tho short 
payment said to have been made to him 
under the first mortgage. Tho view taken 
oy the first Court is that the estoppel so 
far as it is based upon the recitals in the 
document, is correot as far as it goes. 
The lower appellate Court has not dis- 
cussed the question of estoppol at all. 

But there is an aspect of the case not 
considered by the Court below, though 
Pmgle’s si'once for many years has been 
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pleaded as a ground for holding that he 
is estopped. Let us now look at the 
facts, l’ingle and Nandurkar found that 
about Rs. 2.000 was due on the prior 
mortgage. Their intention, as would 
appear from the recitals in their mort- 
gage, was to extinguish the prior mort- 
gage and to obtain a first charge upon the 
property. Thoy agreed to advance half 
the sum each. It is not suggested that 
Nandurkar acted improperly in paying 
over his share to Sitaram. Pingle had 
no doubt a right to an account from 
Naik. Pingle may have eiually a claim 
against Sitaram, the mortgagor, for not 
paying the amount due to Pingle. The 
intention of the two mortgagees was to 
extinguish the titlo, and in the absence 
of a complaint made by Pingle, Nandur- 
kar was justified in assuming that it had 
been duly satisfied so far any claim on 
the part of his co- mortgagee was con- 
cerned. It is howovor urged that Nandur- 
kar represents the mortgagor after the 
foreclosure decree, and is therefore bound 
to the samo oxtent as the mortgagor. 
This is so far correct. 

The question arises whether there was 
not a duty cast upon Pingle to inform 
within a reasonable time that ho had 
still an outstanding claim under the prior 
mortgago, which was meant to be ex- 
tinguishod by this joint adventure. That 
there was a moral duty on his part to so 
, inform Nandurkar does not admit of any 
<doubt. I think also that there was a 
ilegal duty iu view of the implied terms 
of the contract, that contract being that 
thoy have ombarked upon a joint ad- 
venture for the purposo of extinguishing 
the prior mortgage and taking a first 
charge on the property. If it was a logal 
duty, then Pingle’s omission to inform 
him was such an omission as is con- 
templated by S. 115, Evidence Act. 
Nandurkar was lulled into a belief that 
the property had ceased to be encum- 
1 be red. Any claim upon that mortgage 
ought to have been made long ago. The 
joint mortgage was, in consequence of 
this belief, not enforced by Nandurkar 
till the debt reached near the full value 
of the property, for it is obvious that it 
was foreclosed because it reached that 
value. If Nandurkar had been so in- 
formed within a reasonable time, he 
would have enforced his mortgage at a 
time when the alleged outstanding claims 
cn the prior mortgage and the mortgage 


money due under the joint mortgage had 
not reached the full value of the pro- 
perty. His position therefore has been 
altered for the worse by reason of the 
unreasonable delay in asserting the 
claim. Pingle and his representative, 
the plaintiff are therefore estopped from 
saying that the claim under the prior 
mortgage has not boon fully satisfied. 
On the whole, the suit has been rightly 
dismissed and I dismiss the appeal with 
costs. 

P.N./R.K. Appeal dismissed. 
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Stanyon. J. C. 

Mt. Kalva — Plaintiff — Appellant, 
v. 

Bhawar Singh and another— Delon- 
dants — Respondents. 

Second Appeal No. 477 of 1916, De- 
cided on 21th September 1917, from dec- 
ree of Dist. Judge. Raipur, D/- 29th July 
191G, in Appeal No. 178 of 1916. 

(•) C P. Tenancy Act (1898), S. 46-Suit 

for possession of occupancy tenancy by heir 
— Civil Court ha* jurisdiction to entertain 
suit— Gift by Hindu widow in absence of 
necessity is invalid— Hindu law, Alienation. 

In a suit for possersion of an occupancy bold- 
ing in tho civil Court on the ground that it do* 
volved on tho plaintiff after tho death of tbo 
former holder, her mother, tho dofondant resis- 
ted the claim on tho ground that as the land 
was gifted to him by a registered dcod by the 

8 laintifl’s mother the suit was barred by tho 
entral Provinces Tenancy Act. 

Held: (I) that as tbo suit was ono for posses- 
sion of au occupancy tonancy Aud not a suit to 
set asido an alienation mado 'by tbo former ton- 
ant in contravention of tbo provisions of the 
Tenancy Act. the civil Court had jurisdiction 
to entertain tbo suit; (2) that irrespoctivo of tho 
provisions of the Central Provinces Tenancy Act 
the deed of gift regarded as an attempt to alie- 
nate an\ thing more than tho life-interest of a 
Hindu widow was invalid. In tbo absoncc of 
legal necessity a Hindu widow cannot alienato 
more than ber life-interest merely bccauso to do 
so would be to give effect to some wish, indicatod 
but not carried into effect, by her husband during 
his lifetime IP »<>> c 2 > 

(b) C. P. Tenancy Act (1898). S. 46-Test- 
amentary direction for disposal of occupancy 
tenancy cannot be given by tenant. 

An occupancy tenant in tho Central Provinces 
cannot leavo any testamentary direction for tnc 
disposal of his tenant right by bis widow at ter 
his death [P102C1J 

(c) C. P. Tenancy Act (1898). S. 46-Devo- 
lution of occupancy tenancy— One of sev 
ral tenants can take up entire holding. 

On the death of an occupancy tenant the o * 
cnpancy right devolves by operation of law on 
all the heirs as co-tenants and any one of tbem 
willing to do so can take up tbe whole tenancy 
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in the event of tbc other heirs being unwilling 
todoeo. IP 102 Cl' 

V. T. iV angalmurti — for Appellant. 

J . C. Ghosh — for Respondents. 

Judgment. It is necessary to slate 
the facts of this case. One Badri Ladhi 
was a tenant of an occupancy holding, 
ue died some three years hofore the 
suih, leaving him surviving a widow |) U r- 

***• /.l\ rc f. da . u ® h ter8 ( 1 ) Kalwa. (2) Kelhi 
ana (dj Mathura, and a nephew Bhawar- 
singh, the son 0 f his younger brother 
(iopy Lodhi. During his lifetime Badri 
executed a document purporting to gift 

pome of his holding to his nophow, hut 
document was never registered or 
actod on. Aftor Badri's death the ten- 
nTJ ;l OVOlv , eJ “hi* "ilew Durpat. On 

-looJ of A? b,r , 1912 ' Dur|nl » 

,<0 ° 1 of *‘ ffc ,n favour of Bliawarsingh in 
respect of 12 of the ecu, nnev fieldfand 
a house. Phis deed (E*. I). 1 ) doet no- 

pat'sHch? t . r H 9,er i a . Dytl,il, « **<*1 1 Dur* 

8 !' t,t,0and interest in the gift. 
oj 1 property. Durpat died in or aliout 
October 1914. On toih Julv lif 13. Mt 

sued m 0n0 ° • t t°« dmy « h| *rt of Badri, 
sue., Bhawars.ngh for possession 0 f the 

I toperty includod in Durpat'e gift. Her 

ZllTT to join iu tho 

in, Me*'led : 1 9 ,1c. 
fondants. Mt. Muhu.a, dloi Jeon after 

OJtitaM n T ^prosentatives in the 
oJUto of Badri wore her two »,,tors |,„ 

“JST-rr ex * >un « cl ,rom ‘he record 
tod K \h y ? [ por,OD l,oln « ‘Obetitu. 

father. 0 d,Sposition hy her 

„ l,| orof°ro resolved itself into 

wtrsingh ^Th*^ t , h8pllinti,r «■! Bln. 

aw* sawa* 

\tr:z e o, $\':r \ 


_ . I . “'* 0 « Kliat m s 8>llt »a« liar 
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nation rna !o hy Durpat in contra von, ion 
of tho provisions of S If.. Tenancy Act. 
and the ease of Gancsluins v. Shankar 
[V ' va8 c,l0 l ir * support of that con, on. 
tiou. 1 lie lowor uppoliu'.o Court rightly 
found on tho pleading; that iho ruling 
cited had no application. Nodouht Dur- 
pat mad o an alien it ioi, of her own inter- 
eat in the occupancy holding in contra, 
venti on of S. Id. Tenancy Act. 1 if tho 
plaintiff, as ono of the persons upon 
whom tho tonancy would devolve on the 
deatli of Durpat. hud sought to sot :oido 
Durpat 8 alienation of her own tenant 
right, tho ruling would have been appli. 
cable and tho civil Court would have had 
no jurisdiction. But the suit is not one 
to set asido the alienation by Durpat. 
H is a suit for the possession of an ocou- 
panev right which, according to tho Ton. 
?” cy Aot. devolve.! upon the pi lintilT and 
iter sisters on the death of Durpat. It 

l!f l ,U r h . n - 80,8 «l» Durpat’*' 
fi t and the plamtnfs reply is that the 

n im'?' r ,,CUy l, ‘ 6 de,erm i- 
nation of the subject-matter of it, viz 
the life. interest of Durpat. 

Bogarde I as nn attempt to alienate 
«nv lung mere than that life interest the 
deed of gift ir, invalid irrespective of the 
provisions of theCenJr.il Provinces Ton. 

therefore thatcnactment is 
not called into operation. But after having 

fate Vn 8 i \ U|> 10 lhii r>0in,( the low ®rappel 
late Court w°nt completely off tho rails 

witlmTf 6 i th6 80 cal,6d ,aw which is 

o Zl n7 n rf ,0 r M ° r ftUthorit >- lt hold 
io deed of gift of an occupancy holding 

made bv tho widow to he binding upon 

tho person on whom tho holding would 

devolve under ,b° Tenancy Act? because 

the g.ft was made by Durpat. (in tho 

0vvn | vvords ) "in order ,o com- 
pfete the wish of her husband." This 
decision is unsustainable from every! 
point of view In the first place it was' 
never pleaded that tho widow executed: 
toe gift under the authority, or in fur- 
theranco of any wish, of her husband;! 
noi docs the doe 1 itself contain any re. 
cital of such an authority or purpose. 
Therefore the decision of tho learned 
istriCv Judge is of a case neither plead 
1 nor put in issue nor proved. Tho 
mere fict that during his lifetime Badri 
made an abortive attempt to gift certain' 

1° h»s nephew raises no presump.l 
tion that ho left authority behind to hi$‘ 

(1) C1912J 8 N. L. R. 22=13 I. C. 00J. 
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widow to complete his intention. Next, 
it is manifest that an occupancy tenant 
cannot leave any testamentary direction 
ior disposal of his tenant right in the 
Central Provinces by his widow after 
his death. Finally, it is an entirely novel 
proposition that, in the absence of legal 
necessity, a Hindu widow can alienate moi e 
ithan her lifo intorest merely because to 
ido so would give offoct to some wish in- 
dicated, but not carried into effect, by 
her husband during his lifetime. ;In 
this socoud appeal the learned Advocate 
for the respondent has felt the difficulty 
of supporting the obviously unsound 
view of the law adopted by the lower 
appellate Court, and he attempted to sus- 
tain the verdict in favour of his client by 
putting forward a number of pleas which 
were neither pleaded nor put in issue; 
such as that the gift was for legal neces- 
sity or for the securing of religious bene- 
fit to Badri, or was part of a family 
arrangement made by Badri. I give no 
consideration to these irrelevant ploas. 
An attempt was also made, for the first 
time before me, to setup a jus tertii, vis. 
that of the plaintiffs sister Mt. Keldi; 
hut 1 am clear that the defondant Bha- 
wavsingh oannot resist the suit on that 
grouud. On the death of Mt. Durpat the 
loccupancy tenant right devolved by 
•operation of law upon tho three daugh- 
ters as co-tenants. Any ono of those 
three daughters willing to do so can take 
up the wholo tenancy in tho event of her 
sisters being unwilling to do so. The 
decree of tho first Court was perfectly 
correct, and the lower appellate Court 
was not justified in interfering with it. 
I therefore allow this appeal. I reverse 
tho decree of the lower appellate Court 
and restore tho decree of tho first Court. 
Tho defendant Bbawarsingh must pay the 
costs of the plaintiff-appellant in both 
tho appellate Courts. 

p.N./R K Appeal allowed. 
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Batten, A. J. C. 

Deoba— Defendant — Appellant, 
v. 

Laxma n— Plaintiff— Respondent. 

Second Appeal No. 058 of 1916, De- 
cided on 5th December 1917, from decree 
of Dist. Judge, Nagpur. 

(a) Civil P. C (1908). S. 47 and 0.21, 
R. 92 — Properly purchased by decree-holder 
in execution— Sale confirmed— Oral agree- 


ment to re-tranafer by decree-holder ia in- 
valid— Sale by judgment-debtor during pen- 
vr enC / °- ** ecu,ion proceedinga ia void- 
vendee ia repreaentative of judgment-debtor 
—Suit being inatituted in Court not paaaing 
decree could not be treated aa application 
under S. 47— T. P. Act. (1882), S. 52. 

Defendant, a decree- bolder, purchased certain 
immovable property belonging to bis judgment- 
debtor in execution of a money- decree. The sale 
was confirmed, but the defendant afterwards 
agreed to accept tboidecretal amount and to re- 
convey tbo property to the judgment-debtor. 
No document was however executed and the 
judgment-debtor sold the property to tbo plain- 
tiff. The latter then sued for possession of the 
property: 

Held: (1) that the defendant having on con- 
firmation of the ralo bccomo absolute owner of 
the property uudor O. 21. R. 92 a rc-transfer of 
the properly to the judgment-debtor could only 
be effected by a registered deed; 

( 2 ) that the plaintiff having purchased the pro- 
perty from the judgment-debtor during the 
pendency of the execution proceedings tho pur- 
chase was void; 

(3) that tho plaintiff being the representative 
of the judgmeul-debtor, a separate suit for pos- 
session was barrod by S. 47. 

(4) that the Court in which tho suit was 

brought not beieg tbe Court which passed tbo 
deerco or in which the decree was executed, tbo 
&uit could not be treated as an application undor 
S. 47 of the Codo. I P 103 0 2) 

(b) Civil P.C. (1908), S. 47-Decree holder 
purchaser is party to suit. 

A. decree- bolder, who is an suclion-purchasor, 
romains a party lo the suit for tho purposes of 
S. 47. [P 103 Cl] 

(c) Evidence Act (1872), S. 1 15— Title by 

estoppel. 

Tbore is no such thing in law as title by estop- 
pel. [P.103 Cl] 

K. K. Gandlte— (or Appellant. 

N. D. Odhoji and M. ft. Indurkar— (or 
Respondent. 

Judgment— The. facts of the present 
case aro that the deoree-holder was al- 
lowed to bid atan auction hold on a simple 
money-decree and purchased the 1 /3rd 
share in tho land of his judgment-debtor 
Gosavi. Tbo sale was confirmed and 
therefore under R. 92. 0. 21, the decree- 
holder, tho present defendant’s father, 
became the absolute owner of the l/3rd 
share. After this had happened, he ap- 
parently accepted the decretal amount 
from the judgment debtor and promised 
to give back the land to him, but no 
document of transfer was effected, though 
a legal transfer for the consideration of 
the decretal debt required a registered 
deed. After the decree holder’s death 
his son, the presont defendant, applied 
for possession of tho property purchased. 
The plaintiff has brought this suit ask- 
ing for a declaration that tbe defendant 
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has no right in the property. The plain- 
tiff claims to be a purchaser from the 
judgment-debtor after tho decree- holdor 
had told the judgment-debtor that ho 
would give him back the property. Tho 
First Court dismissed tho suit; the lower 
appellate Court has decreed the plain- 
tiff’s claim, apparently on the ground 
that the defendant is estopped from do. 
nying tho plaintiff’s claim because the 
defendant’s father informed the plaintiff 
before he purchased the property that ho 
had given up his claims to it. As a 
matter of fact tho execution proceedings 
had not closed at tho date of tho plain- 
till * purchase They arestill before tho 
Collector and tho Col lector hasnetyot put 
tho auct ion . pur cha rser in possesion 

It i» accepted law in this Court that a 

decree-holder who is an auction, purchaser 

'.'iTT/ 1 r r'. yt0 ' l,e suif - As between 
Me r' 1 ?; Rnt " na judgment. debtor 
there ore tho matter „„„ |„ aiwpute 
would ha ono to he decided „„d< r s i7 
bothhoiog parties to tho sun. us .’ 

nUinMIM h V lho i“ a «"'<>n‘ *'ohlorto the 

.lainlifftoboa trahd one. tho plaintiff 
ennot po.s,bl y ho in a hotter position 
than the ,ul fi mont.del,tor and the present 
elaim is one which would fail under 
, . 4i. nut the plaintiff has no valid 
. Mo at all on two grounds: tho lirat i, 
|tha the execution proceedings -till being 

»■ the hands of tho Collector w hen he 
pure hand from the judgment del, tor his 
Ipurolinso is void, the second is that his 
acmlor had no title to convoy to him 

fat e !" R ’ 92 ' °’ 21 ' 11,0 defendant's 
PrOLOr v e "'ll 1 ''' al ” 0l, “ e °' vn,r 01 

lo coi n ', econl ' r,aatio,lof lho 
hack , ' u °" y tran8,c '- that property 
>aok to tho judguiont-debtor bv arrd« 

tmniMy' Th0rO "' i * h ‘ '-7 llntn 
iCe wal t , |,U ! nlin: title. Tims 

^ent^o^^Suffr ft 

J ' ginont. debtor any subsisting title 
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and Registration Act would become was to 

P ii POr ' • 1,16 ,,: * s »nv status at 

all in tins ca-e it i* became bo is Uio re- 
presen tut i vo of tho judgmont-dchtor. If 
be is such a representative a separata 
suit would not lie as action lias to ho 
taken under .S. 17. Asa matter of fact 
however tho plaintiff has no It gal $tutu 
on which be can either su» or make an 
application. 

I may noto tint »l, 0 Court in a hid,, 
the suit was brought was not tba Court 

whicn was executing tho dccr.n or l \ 
winch the decree had been pissod. si it 
could not treat the suit u an application; 
un.lcr .•> 4s. Combioe I with tlio cliim 
as stated alovo is a second claim which! 
IS of a totally different naturo, aiking for 
a declaration that tho defendant cannot 
get separate 1 ossosgion of the l/3rd share 
! llt onl >' l° ,nt Possyggion Tliore is noth- 
ing on tho record to show that defendant 
ns applied for joint possession and tiio 
lower Com 1 8 have held tliat thoro is no 
cause o. action for this part of tho claim. 

1 his decision is uu ioubtodlv coriucf . If 

‘‘I ■ u,s . ! ‘ , "' r lht *«^ant got* |>oti 08 ftioD 
; *■> bin:- more thao bo is entitled to. 

iliviJia I? action as ho is 

‘ ’ } ,r . tu0 11 0X0 reasons I reverse 

‘ l J c t ,ul ‘ "'111 costs in all Court. 

I m. i dd th.it tho plaintiff has failed 
.ec..ise ho has not taken the pains to g„t 
'j'j : ior '«'-l. This is lucky for the 

to u'thaf' 'J °”k , ‘ C,i0 " oannot l " ! '"id 
to bo that of an boue-t man. 

V ' Vm ,, K * l i>l cal dismissed. 
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... Hatten, a. .1. C. 

Lehanlat Appellant. 

Jiameshar and others- Respondent. 

No * h;,,J of WJ4. Do- 
c ded„ r, 9 ,, 1 May l 91fi , , rom deete8 of 

tcIHw 19 S 1 C i. n ° 3l, * D " aba ’ 1 ' D/ - 4tl > 

ch a 8 , l e L bC d, r°o« d K ,,nd T *"*»‘-Co«l».r*r-Pt,r- 

othrr r^K arC V Cennot be “voided by 
Tr.n.fr • ”* - Tran *f®r not avoided - 
transferee is not Ireapas,*,. 

o°rV " bCt J‘ 0f in prescnco <* « -ale 

tnif* ,* y dec “e is binding on parties 

cosharlr t. JL2B 

; e .‘raii-feree of an absolute occupancy tenure 

by other 

isTryf i; ht p, f p,,e . Ur - v “ ,c transferee 
I nH- 1 J b, ° * r ^ c ^ d b >‘ other cosbarers 
Unless and until a transfer is avoided, the trans- 
feree cannot be deemed to be trespasser. 

(P 104 C 2] 
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:b' Civil P. C. (1908), O. 21. R. 93— Right* 
of purchaser — Judgment-debtors found to 
have no interest in property sold — Auction- 
purchaser entitled to recover purchase- 
money from decree-holder by separate suit. 

Where after property <>old at auction, it was 
fumd that judgment debtors l.ad no interest at 
all in llio pr perty sjld, the auction -purchaser 13 
entitbd to recover from the «lecrce- bolder the 
purchase money by aicn.ir.Ue suit and the decree- 
holder is liable to repay the mouev he received 
out of the pui chase -monev at the auction-sale. 

[P 1C5 C 1) 

B. K. Bose — for Appellant 

O. M. Gupta — for Res pond JnU. 

Judgment. — Tho fact? r.ro as stated 
by the lower Courts. There are two 
questions for decision. Tho first is whe- 
ther both the lower Court? were right 
or wrong in holding that tho pl.iintiil's 
suit for possession against defendant 1 
lleharilnl, and defendants 2 and 3 Sheo- 
charan aud l’anna Lai is maintainable. 
The second is whother or not the Divi- 
sional Judfio was right in holding con- 
tiary to the view taken by tho Subordi- 
nato Judgo, that defendant 4 Ganoshdas 
is liable to repay to tho plairtiff tho 
money lie received out of tho purchase 
monoy at the auction-sale. The first 
question will ho discussed first. Tho 
learned Adiocato for tho appellant-plain- 
tiff concedes that it is of no consequence 
whother the auction sale was in pur- 
suance of sale dooreo or a money docroe. 
since if tho first threo defondants who 
wore not parties to the suit ought to havo 
been rnado parties, then the deciee was 
not binding on thorn, aud if those need 
not have boon made parties the sale 
would not afTect their rights. The 
learned Advocate attacks the decrco 
solely on tho ground that tlioy had not ac- 
quired tho status of tenants. As regards 
defeud ant 1 Beharilal, in satisfaction of 
a monoy decree ho purchase 1 in 1909, 
32.81 acres of the holding in disputo from 
the absolute occupancy tenant Ganpat 
and his son Mohanlal. At that time 
Beharilal had a 4 annas proprietary 
title, the remaining 12 annas share be- 
longing to Ganeshdas defendant 4, who 
was lambardar. It is not pleaded that 
tho purchase was with tho consent of 
Ganeshda3, and therefore it is argued. 
Beharilal did not acquiro tenancy rights. 

Tho lambardar therefore was bound to 
sue the original tenants for rent, and this 
ho did in the interests of the proprietary 
body and he therefore by means of the 
sale evicted the original tenants in the 


interest of the proprietory body and the 
plaintiff, purchaser at the sale became the 
tenant of the proprietary body, who had 
acted through tho lambardar. The 
learned counsel for defendants 1, 2 and 3 
says that as Beharilal a co9harer was 
himself the transferee and as in the course 
of the suit of 1910 against the original 
tenants it was brought to Ganeshdas’s 
notice that Beharilal had purchased 
|»ortions of tho holding, Ganeshdas knew 
that fchero was a transfer and that it was 
assented to by one of the cosharers 
within tho meaning olliamji v. Syed (l). 
Ganeshdas nevertheless refused to mako 
Beharilal a party to the suit. When 
ho wa9 aware that a cosharer had as 
sauted to the transfer he was not acting 
on behalf of the nroprietary body in pro- 
ceding with the suit as though the 
transferee was a trespasser. Unless aud 
until a transfer is avoided tho transferee 
is not a trespasser, Iiaylioba v. Ragho(2). 

Theclaim of the plaintiff is that defen. 
daut 1 is a trespasser. I am of opinion 
that tho appeal a9 against Beharilal must 
fail unless and until tho transfer is 
avoided by the lambardar acting 011 
behalf of the proprietary body, a condi- 
tion of affairs that cannot bo reachod 
in this esse, since one of tho pro- 
prietory holy tho transferee cannot he 1 
ejected. If, as ho was boro tho transferee, i 
ho a cosharer, another cosharer has the 
remedy indicated in liamdayal v. Cjulabi 1 
(3) but t ho transferee cannot bo ojectod. 1 
Without an avoidance of the transfer, 
tho claims of tho transferee cannot bo 
ignorod as Ganeshdas deliberately elected 
to do in this suit for rent. Tho case in 
respect of defendants 2 and 3 is some- 
what different but in my opinion the 
sarao principle is applicable. Th9y were 
usufructui v mortgagees with tho consent, 
of the lambardar. In place of the mort- 
gage a sale of part of tho property took 
place by mean? of a conciliation award 
which however had not the assent of the 
new lambardar. But one of the cosharers 
Beharilal did assent to the award for ho 
signed it. It is argued for defendants - 
and 3 that it must be presumed that the 
lambardar in consenting to a mortgage 
consented to any possible results there of 
including a conciliation award. This 
proposition I cannot assent to. 

• 1) :i90?l 4 N. L R 45. 

<2) f 1901 j 14 C. P. L. R. 15?. 

(3) [1908] 4 N. L. K. 120. 
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But the defendants in the rent suit 
brought to Gane9hdas' notice the fact 
that defendants 2 and 3 had purchased 
part of tho ocoupancy holding. It was 
therefore incumbent on Gtneshdas. if ho 
wished to proceed agiinst tho original 
tenants alone to avoid the transfer by 
joining the transferees as parties. If ho 
Had done so this would have pletdel that 
a cosharer had assentel to tho award 
which Ganeshdas therefore could not 
avoid as lambardar and agent of the P ro- 
ipnetarv body. The then plaintiff de. 
hberately refund to tako the only steps 
tthicli he could take in tho circumstances 
to avoid tho trinsfer and tho transfer Ins 
not been avoided The plaintiff i„ this 
8u.t cU IInstliat by Gftneihdaa telling the 

tlio iilaiutiir Ins acquired tenancy riuhu 
|im»|Mstj r , lot tl.e ti„t the orism.l 

l,a ; I’arjea with portion .-I the 
1 ol.l But the transfer wa, one ih.t 
ult ho avoided, , t could not he i#no n ..l, 
v '“" <•' !, » r»-o tho claim for 

"'“ U " r b >L» •“'« ">•> i.h.ntilV can ,c. 

?i I «T‘ I'Miohn# money 

tint ho nus received. TI 1.1 ca.o ha. Imn 

nr.iuoil on tho assumption I hat tho judo. 

jiientdohtorB ha I no fnlerost at alii,, 
uorreet, for thro,,,;!, tho judgment tlohtor. 

'. i'lV „ K ' - M ' "«""•> ]| J l noinUMH 
at nil in that pars of it which had ,,ro. 
viously hoen transferred to defendants 1 , 

Ctn r, I n^tv' , h ? .1 to the 

Goiro.M tho Divisional lud^o Gancs'idis 

?o°ra r lUt the i-':— t.doh! 
tors had any . Merest in the primly 

sol'!. Iho learned Divisional Judgo in 
holding that a separate suit will not lie 
rebel on tho remarks of Napier I 
in Moh<iminuddin v . 1 ;j 

have a!.° l.ccn roforro l to some obft J 

1W H * V ‘ G>0ind S,oami (*)• 

But there is very strong authority for 
tho view taken by tho Sub-Judge I 
'ould ci to Muhammad Vajibullal, v 
./amarum (dj whon tho sale was under 
the Code of 1908 Kam Kumar v . haZ 
•out (,) and the roccnt case of Bust am ji 

mrr ur,dor th ® c^eof 

(•») U913) 29 M. L. J. jo7 

1C.‘ 60 VJU AU * ‘• : ° 2=3C A "- 529=25 

37 Cl. 07. 

W U911] 35 Bom. 20. 
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croe of the first Court .against defendant 
? (, f. nes !*d*3. Tho result is that tho suit 
is dismissed with costs in all Courts 
ns ng unfit tho first three defendants 
Uho present respondents I to 0 ) and tho 
pUustill s money c'ti,„ defendant 

4 (now Respondent il) is .,,. C i-el to tl,o 
extent of Its. I*i0 2.** with .orfiento 
costs in all Courts. Fuh.ro interest, will 
not ho allowo I. 

I ,N - ,t K - tf rdcr ac.'nrJi ugly, 
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DlUKK I'll. '( km AN, J. C. 

and a *«//,*,— Defend uiis— An 
plicmts. 1 

v. 

£**"*'" {•■"* - l*|,i 0t jfl, 

>*'ii. Applicants. 

Civil He. n. No. 17 of Mis, Decided 
on .-th. Tun. MM. from dome# of Sub. 

■ u luo. JuldiuliKue, D . gdfh November 

*.'l f . 

• Sec. .lie Relief A cl (1877), S. 9 Con- 

115?. P0, - Mi -" U <° melnUh, 

titatr. rale of « 

; MWleitaUto 

■ ! 

. . riv? 

1 ' " »ii’>n r iijj 

g ■ 

i.- 1 2S p c [dr'i us Q«lu.SiJ 

l«uad *■ ' ,0 ' ‘“"icient 

ssr 

aHsa?2 

.'.'J* practice cl the High Cwrl to |„- 

erfc.9 iu rcvin.ou when another re. nod v is open 
ta he aggrieved pirty, and when no great Id- 

£ 

ly 'u ? r 8 1 C 4 “* ^ ’ f p w c5] 

//. S. Gour and /. C. Ghose—lor Ap- 
plicants. * 

M. Gupta -for Non- Applicants. 

Urder. — This is an application to re- 
vise a decreo passed by the Sub. Judge, 
•lubbulpore, under S 9, Specific Relief 
AH. directing the defendant Lichraan to 
put the plaintiff in possession of a certain 
kotha in tho town of Jubbulpore and 
or .oring that the plaintiff’s costs should 
be paid by all. the four defendants. For 
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the purposes of this application tho facts 
may thus he stated. The applicants are 
Bachman and another defendant, the re- 
maining defendants having been joined 
as non- applicants. The koiha in question 
belongs to c.no Sakharam who let it 
along with two others to the plaintiff 
Shcodiu Ram for four years hv a recis- 
tored lease dated 3rd May 1913. The 
plaintiff sublet the kotha to Behari and 
Nathu on 23rd May 1911 for ore year. 
Tho sub- lessees hold on after the expiry 
of the term, and Behari died of pi ague 
in January 1917. Many of the residents 
of -Tuhbulpove hal left the town owing to 
plague. Among them wvre the plaintiff 
and Nathu, who met at Gadarwaru some, 
time in February where Nathu informed 
the plaintiff that. Behan's property had 
been removed and that ho himself no 
longer required the kotlu. On 15lh 
March 191*4 tho defendant Gulam took 
possession anl let the kotha to tho defen- 
dants Nv.ihultl and Balded Prasad, who 
thereupon put the defendant Fnchhu into 
possession. Tho Sub. Judge has held 
that although tho plaintiff admittedly 
di l not return toJubhulporo between tho 
final abandonment of tho kotha by Nathu 
and 15th March 1917, ho was still in 
possession for tho purposes of S. 9, 
Specific Relief Act. and had thereforo a 
right to sue under that section. 

In this Court it is urged on tho autho- 
rity of Dinkanha v. Anantskc (1) that 
tho possession which must bo lost to 
•bring that, section into operation must 
'bo an actuil physical occupation of tho 
'property and that tho mere constructive 
'possession which goes with title car.not 


'suffice. The facts ic tho case cited are 
'distinguishable from those now undor 
{consideration, in that there a tenant with 
>a subsisting right of tenancy was in 
actual physical possession , when tho 
loustor complained of by tho landlord took 
place. Tho decision goes no further than 
{to lay down that in such circumstances 
tho landlord cannot sue in his own name. 
To accept the view contended for by the 
applicant^ would be tantamount to hold, 
ir.g that no suit could be brought under 
S. 9 by anyone. The plaintiff was ad- 
jmit-tedly entitled to have physical pos- 
-session of the kotha as scon as it was 
finally abandoned by Nathu, and in the 
circumstances I consider that the or- 


dinary rule by which possession is taken 
to go with title should bo followed. 

I am further very doubtful whether 
an erroneous finding upon tho question 
of what constitutes dispossession can pro- 
perlv he regarded as an exercise of juris- 
diction with which the Judge was not 
vested by law. Tho Sub-Judge had 
jurisdiction to try tho case and hedccreed 
the claim in the view that the plaintiff 
was in possession and was dispossessed by 
tho entry of thedofendants. If the Judge 
was in error the error was not one of jur 
isdiction hut of law. Jt is true that this 
Court interfered in its decision above 
cited, hut tbo point, whether it had the 
power to do so was apparently not raised. 
In Fadu Jhala v. Gour Mohun Jhala (2; 
O Kinealy, J., held that the decision 
complained of was not subject to revision 
There tho Munsif had dismissed a suit 
brought fer possession of a right to fish 
in a certain khal the soil of which did 
not belong to tho plaintiff, holding that 
such a suit did not fall within tho pur- 
view of S. 9. A similar view was taken 
by Sharfuddin and Coxe, J J . , in Shama 
Chun i Ghosh v. Mahomed AH (3). Au- 
thority in the opposite direction may 
be founl in Collector of Vizagapatam v. 
Abdul Karim Sahib (l) and B raj a ha la 
Devi v. Gurudas Mundle (5), but in 
noither of those cares was any rofercnco 
made to tho decision of the Privy Council 
in Amir llassan Khan v. Sheo Baksh 
Singh ( 0 ). 

There is. moreover, another principle 
on which J consider this Court should 
decline to interfere. It is opon to the, 
applicants to bring a suit to establish 
their title, and it is not the practice of 
this Court to interfere in revision where! 
another remedy is open to the approved! 
party nod where no great injustice or 
inconvenience would follow from thej 
refusal to act. This principle has been 
acted upou by all the High Courts. See 
for example Ham Kishen Das v. Jai 
Kishen Das (7), Chidambaram Chctty v. 
Nagappa Chetty (8) and Kashi noth 
Sakha ram Kulkarni v. Nana ( ( J). The 
same p rinciple was applied by this 

(2) [1892] 19 Cal. 54* (F.B.). 

(3) 119091 3 I. C. 466. 

(4) 11398) 21 Mad. 113. 

(5) [1906? 33 Cal. 487.1 

(6) [1S85j 11 Cal. G=ll I. A. 237. . 

(7) [1911] 33 All. 647=11 I. C.-814. 

(8) [1515] 38 Mad. 15=16 L C. 620; 

(9) [1897] 21 Bom, 731. 


(1) [1893] 16 O, P, L. R. 154, 
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Court in Balram Mi tar v. Bairagi Mali 
(10). in which a suit under S. 9. Specific 
Relief Act, hvl been wrongly dismissed. 

From the defence filed it does not 
appear that any of the dnfendsn's had 
any show of title or that the entry upon 
the kotha was offeotel otherwise Jinn 
by way of pure trespass. Having r«"*rd 
to all the circumstance*. 1 decline 
interfere in revision. The upniie-i; ,» 
dismissol aud tec applioiuM will pav 
tho non-applicantpliintiff's cos‘« in • a • 
Court. I allow R . 16 
r.N. 1 • . k i ii •» 

i»0| '.liji; li G. P. I. K .w. 
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Battp.n. A. J. C. 

Parn ilrao-Vn jj iff -Aupol! tat. 


v. 


1 often -l) s f 


fi‘l >K f ! 
pon d cats. 

Soconl Appj.l Xo. Ill of 
!o I on 2 .'ad December 1917. 

"f I >i v 1 . .fudge, Nagpur. I)/. 

* ,0 w ^• l .?'r! n « A|,,,qi1 N ’°- 7s of !•' 

\ Civil p c tieoai. ScS s p*„ 


1910, 1 >oci . 
fro n decree 
3rd Djcoiii. 

I A. 

• . .• v •••»•*». •x." r *f» II Col- 

-«c»or granting permission affr e<-'.,tio n ol 
deed but before registration S.le is nol 

void. 

1 • I f r ' 

. •" ■ • ' ' : Ihe I 

when l bo . , . , 

"• r0 ° 1 ro ‘ *i! • t r.wboa »rded I 

J 10 '* 1 ‘ l|lc ' **• i m ■ x«e itioa but . - 

for- Hie rog|sii 4 (|on of the n.lcdeej. 

poruiih^lofi having b?eri ,-it-i 
w!mI- tho *.*1- wat cunpteU f:r w--.it of 

MmuIowmb 

a. S. Oour and .1. V. Zi*\ , < c -for 

Appellant. 

M. It Kinkhtile and V. l>. Kal .- -for 
ttespon louts. 

Judgment.— Cno facts are as follows. 

l V u,,r 8uea for possession un lor a 

n . . ° XOouto 1 hv defendant 1 tti, 0 ji 

r, U c\ ‘ ) U "" St ,,JU Tl, ° had 

i Oe toner 1913 attache I the properties. 

i 3,1 'beet of tho salo doed in oxccution 
o' a monev decree, and the execution 
proesa lings were transferred to the Col- 

lector. AV’Jii le tho proceedings were 9iill 

ponding, tho ju Igmont -lobtor executed 
tie silo deel in Muostion without the 
Previous SaucUoo oi the Court or of tho 
Collector. On 10th August the i.mies 
, l qo 'l appliel to the Munaif to 
sanction it an 1 he ro tr»n s ferrod tho 
procoe lings to th-, C. Hector. On 18th 
August^ tho Collector in*, lo tno cnlorso 
r - ,0,,b Permission granted" ca the salo- 


deel. which was legiatered on 20lh 
August. Thole into 1 Divisional Judgo 
has held -.i • i!io f.a!o is void, as tho 
Collect*': - si::c' ion c uld not ratify a 
-ale already made \vi u( . mii'-dii n. 
\ am of opinion that the \: v: bifccn by 
th 'aimed i.i! .o i> inc -noct. iho sale 
v.i.s n-.-t comrlfct i m t I i ho . Ice-1 was 
rogUlari i. • . , • - v ry. 

•Too Collector s in-:! 1 i*. t. . im p -.v.-.s 

• •*! -re •: . ' „ii : l(1 w w 

. • • ! 
ho I • • in • » n ’ v. ■ m 

id 

\u uu* a mo v.hic!i in ivea she vrltl on 
s ne on of i'\v C 'Uccf-n after t v.viti *n 
1 -t • c'oro rrgijTi it. »n is vos-l. fi: t hi- 
v.c.v ol the ca-e ! to verso tho ljcroo ol 
[•' ! M v i-’o.- il iu.lgo .ml iviioio I he 1 
• .I ■ » l in Mo Ju lgo I ito 1 
I : 1 j-: f tho fim Court 

Will - »rd i I hy that Court. 

• ' • ' - if will j y their own 

; " in - ; ppcllate 

Court*. 


P N III. I 
<’•' iwaij 


l//y i/ novV/de-/. 
N i.. n. ijj -ii j. c. jtu. 
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Hati ,:s, A 4. C. 

//a.- vfuj/— AcjM««-d — Appollant. 

• • 

J.m T.*r— Op|o-i {0 1’iuty, 

»l '• i • ■' No. 134 of 1915, Deci- 
ded O’* I -• August 1M-V from judgniOLt 
ml t.n-iinu oi Dish Magto. Nursingpur 
D’. 2 dud dune 19 Id. 

ia) Criminal P C .’1B98*. S 234-Joint 
trial for oil >iicm under Penal Code (10601. 
St 379 and 390 is ilfcgal. 

I: i» ill.-t .1. with r«jfc'-;nco t j S. *29t. Criminal 
- ' ■ m in tho mdio trial aud 
c mj-.icI biTi in tho Mine trial of two otfoocM not 
of the <*me kind, at e. one undot 87‘J ocJ 
tboolb-r under:* 3*0. Penal Code. IP 107 C 2j 
(bl Criminal P. C (1898.', Ss. 234, 236 and 
237— • Offences of same kind"— Meaning, 
explained. 

C'uder Cl. (‘2). S. / 'A cf the Code ofTcoces aro of 
tbo sauio kind »vli.«u the- are puniabablo with 
the i mount ej puni bment under tli® same 
sce'.i .ii and bock this is not tbe ca«e neither 
S 2't» uor .S. -237 can oj real with S. 231 of tho 
c =d«- (P 103 C 1] 

Cl. P. Diet— for the Crown. 

Judgment. — The loirned Standing 
Counsel has in this case been askod to 
arguo the tpiestion whether tho trial, was 
legal with veferonca to tho terms of S. 234, 
Criminal V. C. Th3 appellant has been 
charged in tlie same trial and convicted 
in tho aa:ne trial of two offencc3 one 
being under S. 379. I. P. C. and tho 
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other being under S. 380, I. P. C. Under 
S. 211, Criminal P. C. two offences are 
of the same kind when they are punish- 
able with the s ime amount of punishment 
under the same section of the Indian 
Penal Code. Offences under Ss. 379 and 
380 do not come under this description; 
they are not punishable with the same 
punishment under the same section. The 
learned District Magistrate has adoptod 
a definition of his own that offences are 
of the same kind when they arc both 
cattle thefts of cittlo stolen in the same 
district within the space of a month and 
sold at the same cattle market. This 
definition cannot take tho place of that 
fiivon in tho Criminal Procedure Code. 
None of the cases cited by the learned 
Standing Counsol are relevant except tho 
case of Dal Gamjadhar Tilak, In re (1). 
Tho following remarks at p. 238 (o/ 33 
B'm ) may bo quoted: 

“»i lire v-xcentlou* dig mutually exclusive the 
provisions o( S. ’JSC or S 237 could uever be in- 
voked to prevent a miscarriage of ju»tici arising 
from a failure to mako good all th* detail* of a 
charge joined with two other charge* tinder 
S, 281 ." 

For example, if A mro charged with three 
thofu iu building* within the year and the 
evideMice established that iu one cate the theft 
was committed on the roof and not in the build- 
ing, the accused could not bo convicted of simple 
theft under the powers conferred by S. 237, be- 
cause the applicability of S. 2JG, would be negati- 
ve J by tho mem fact of tbo joint trial under 
S. 231. Wc find it difficult to believe that the 
Legislature intended that a joint trial of three 
oflonccs under S. 231 should prevent the pro- 
aocution from establishing at the tamo trial tbo 
minor or altornative decrees of criminality in- 
volved in the acts complained of." 

Supposing the above remarks to ox- 
pross a correct view of the law, they do 
not apply in the present case. There U 
here no question in regard of either 
offenco of a conviction of a minor or 
alternative offenco to that charged. It 
is not a question of two charges under 
S. 380, and a conviction for one offence 
under S. 380 and for the other undor 
3. 379. But as regards one offenco tho 
accused has boen charged under S. 380 
and convicted under that section while 
as regards tho othor ho has boen charged 
and convicted uuder S. 379. He ha9 not 
been convicted under S. 379, though 
charged und^r S. 380. And in neither 
oaso was he charged in the alternative 
under S. 379 or S. 380. Thus neither 
S. 236. Criminal P.C. nor S. 237. Criminal 
(If [19C9] 93 Do m, I, C. 277-^9 Cr. l7 J. 

226. 
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P. C. can bo read with S. 234, Criminal 
P. C. in this case. 

The accused has been charged and tried 
in the same trial for two offences not of 
the same kind and I cannot distinguish 
this case from that in Eviperorv. Disahu 
Punka (2), iu which it was held that the 
accused could not bo charged with andl 
tried at one trial for three offences res-l 
pectively under Ss. 380. 454 and 457, i 
I. P. C. and that with reference to! 
Subrahmania Ayyar v. Emperor { 3) the| 
whole trial was vitiated. I have there-' 
fore no altornative but to set aside the 
convictions and sentences, and to order a 
re trill, which must he by the District 
Magistrate as there is no other Magistrate 
iu the District with S. 30 powers. In 
retrying tho case the District Magistrate 
may well record the evidence in some- 
what greater length and detail. Also I 
consider the ovidenco as to previous con- 
viction extremely unsatisfactory. Even 
if finger prints are not available some 
more reoent evidence than that produced 
is surely available, and somo inquiry 
soems desirablo as to whether tho accused 
was really convicted of rapo as he says, 
and whether tho person convicted 
of rapo was tbo same person as 
was convictod in tho oilier cases. Tho 
convictions are set aside and a rotrial 
ordered. 

r.N./n.K. Retrial ordered. 

"l2l [1902 1 15 O. 1>. L. K. 63 Cr. 

(3) (1902 J 25 Mad. 01=29 I. A. 257. 
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Drake- Brockman, J. C. 

Dharn and others— Defendants— Ap- 
pellants. 

v. 

Dildar Khan and others — Plaintiffs - 
Respondents. 

Second Appeal No. 312 of 1917, Doci- 
ded on 29th October 1917, from decree 
of Dist. Judge. Ssugor. D/- 24th January 
1917. in Appeal No. 246 of 1916. 

(a) Civil P. C. (1908), Sch. 2, para. 1 — 
Order of reference describing matter in 
difference as entered in plaint and written 
statement— Award directing defendant to 
pay costs— Arbitrators held authorized to 
decide question of costs. 

The parties to the present suit applied to the 
Court to refer their disputes to arbitrators, on 
which an order of reference was made describing 
the matter in difference as entered in the plaint 
aud the defendants' written statement. An 
a.vard was filed granting the plaintiff the injunc- 
tion prayed for by him and ordering the defen- 
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daota to pay ihe plaintiffs* cost*. Tho defen- 
dants objected to tbo award on a number cl 
grounds, in none of which exeeption wa« taken 
to the order regarding costs. It w a < urged in 
second appeal that the order of reference did noi 
autberi/o tbo arbitrators to decide the qu stion 
of cats and that tbo award was couMiiumtlv 
ultra vires: 

Heid; tb*t as the plaint included a praver for 
costs and as the arbitrators w,i e directed to deal 
with all questions rais.d by the plaint and the 
written statcmcnl for the def.nce, the arbitrators 
acted within the scope of tbeir autlioritv in de- 
ciding the question of co*|c. ' ' "lCO C ->1 

tb, Civil P. C. ,1908). Scb. 2, para. 1 — 
vJrder of reference in general term«--Arbi- 
trat° r » can decide question of cosls. 

h< n a loturoncc t • arbitratfou iu a soil is a 
general one of the whole ca-v the rower of d«al- 
l - «*»• •Uh tbo "bn: i| n 

B.l»4 a A«| oh. IV ldi C 2 


. L >U m ' 1 ^ ' n » CCord ™co *i«h law. 
to J?n ? m“ 'V ' **«"• and Indefinite as 

in*?’. . » 1 ‘"• v""" «»d tho lower Court 

Tl.e only points |»t>-ed before elm 

District Judge v. t .,o ilms in the third 

ground of apf»c:il and :.not her to the effect 
that the arl.il i a tore ex.-er.h d their aiitho- 
rity iD onleriog I ho defendants ., av 
pl-.nlin s costs. We am concerned in 
second appeal solely v.al, ,»,« object ion 
** to costs. It uaa urged le for o ll,e 
lower appellate* Court that (ho f -tir ion 
c»f reference did not authorize the a,-' j 
t ratora to decide the .iuc -ti. r, , 


O. [j. SnLh.'lat -for Appellants, 
y* • Droa\,i r for Kespcndems. 

Judgment -The plainliliiu the suit 

out of v' hioh i hig ap| t] arises is malil 
makhuza of a plot in man™ ];, twal, ar.d 
thedofondanu are tenants 0 f an adjoin- 
' 1nc Pl® !, >t i l! >uod for an m. 

junction reitruinicg tho defendants frem 
interfering with his right of ««v over 

hi* prayed 

that tho defendants should ho ordered to 

P»yhi.«»i I . After i.iuM veto framed 
but before any evulor.ee was recorded tho 
parhcsnpphed.oihoG urt under , ara 1. 

• ». Civil 1 . C., to refer tho disputo 

between them to arbitrator* nan ed in the 

efih .Tr U,n ‘ 1 bc . 0,<ler of rof erence des- 
cribes the matter in dillerecce as entered 

in the copies annexed thereto, which are 

respectively copy of tho plaint and copy 

of the defendants' written statement 

An award was file 1 in duo course, which 

*n ollect granted tho plaintiff tho injunc 

tion claimed and further ordered that the 

defendants, besides bearing their own 

costs of tho suit. Should pay tho plain, ilf 
hose incurred by him. No costs wore 
incurred in tho course of tho arhilr 
itself Tho defendants* objected^ to* \'ho 

Of ihLS 0 a nU,,,ber ? f Sr0Ur,dp * >0 neno 

» ' W8S ° XCOpt,on lak en tothoordor 
regarding costs of tho suit. All t,.. 

si'Srr.ru" own,w #n,j ,,, ° 

he »»•"« 10 Ik. a valid one to 

dan.J ' , n ,' U5t ho *' ro ° Tim defer,. 

firat a!d"u ' ' h ° DiSlrict ,u ' lse ' th " 

he m. d „ lh,r : Brounds e»Iertaioed i n 

foUowT and ° ,n aP, '° al belng »» 

a vsl.U aim legal award in law and that 


Tl.o District Judge however I .. I d tli ac 
the rcfcronce was in genera! terms nnd 
so gave ev elusive jurisdiction to deal with 
n, ° ■ '' In n i ftpponl Dim, l . i 
* i. > . v . Him fiocnid SI, cl (|) 

wh.cl, the lower npiellato Court diaJ 
tinruisiiad. again relied on and it <g 8n j^ 
u.:ir the or.hr as fo toils should be 
cloletod from tho decree, on tho ground 
Mm a n, alter not referred lo arbitration 
whs determined by the arbitrators. In 
tiur case 1 1 w«« expressly held that tho 
submission lo arbitration .lid „ot extend 
Jo I he matter of c, is I do not think a 
fmi y ' ken in tbo present' 

ca-c. having regard Ic the fads that t|J 
pUiut included a prnvoi for costs and: 
V' 1 . 1 • r J[ , trators were directed to 1 
'? • 1 ! " Il *l u **tions raisod by the 

plaint and the written stHtomeot for the 
j.ofence. It i* also Iruo. as pointed out 

/L,r rrr ] v ,str / ct • i,,d « e - ^ 

h l : a V. Itlmk.i, Gov hid Sliel 

(i; wasa cisoof private arbitration; n ore- 

over I ho objection ns to costs was rot 
taken befoio the trial Judge. I,. U ar 

hoM | V 'l* W V, harll,rS >»v‘iM it was 
hold by Powell and Hoe. JJ.. that when 

a referenco to arbitration in a suit is V 
gonoral one of the whole case, the power 
ol dealing witn costs rests with tho arbi.i 
trators. In Imglind under H 55-B 
••w!' Kl lL C9 ? ho S "P r0fn ° Court: 

' here ibo whole of any c,u«c tr m .ttor is 
Couit << h e° | ,n 'cfcree under an order cl 

‘ ou.t, he may. subject to any directions in tho 

tlic rkiwf rC 48 ! be , S “ ,nC diiCre ‘'on as to costs as 
t JO Court or a Judge could have .xerciscd." 

and this power covers (ho ccsts not only 

ol the action but of the reference nnd of 

i ron Co. ( j ). Moreover when the arbi. 


'D IIKS5J 9 Born. 82. 

(2) [IbbSJ 91 P. R. u-ks. 

(3) llfttlj 2 Q. B. 159. 
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trator does rot exercise his discretion as 
to costs under the rule last cited, his 
award is equivalent to the finding of a 
jury ard costs follow t'no events: see 
Carr Brothers v. Dougherty (4). I am 
asked to hold that if the application for an 
order of reference is silent as to the costs 
of the suit, the parties should be deemed 
to have agreed that such costs should be 
borne a9 incurred. For this no authority 
is cited nor have 1 been able to trace 
any. Further it is important to cbservo 
that in the present cise the greater part 
of the costa, viz., those on accouut of 
processes and witnesses, were incurred 
in consequence of the appellants’ oh- 
jections to tho award and so are not 
covered by tho award at all. Tho trial 
dudeo must in fact ho regarded as hiving 
passed his own order regarding those 
costs and seeing that all the appellants’ 
objections to tho award failed they 
should certainly hear at least the costs 
of those objections. Iu conclusion it 
sooms to mo clear that had any objection 
to tho award boeu raised before tho trial 
.fudge with regard to tho costa of the 
suit ho would certainly not have remitted 
the a war I : see the words 
"unlc*8 such manor cad bo sopuated without 
affecting the tlucrmiuatioa ct the u..i5tcis 
re lor red,” 

which found place in para. 14, Sch. 2, to 
tho curront Code of Civil Procedure 
though not iu the corresponding provi- 
sion (S. 520 (a) of tho 18S2 Code). He 
would have passed his own order, which 
would naturally and properly have been 
one requiring the appellants to pay tho 
costs of tho plaiutiff and to boar their 
own costs. The appeal is thus without 
substauco, wbothor costs prior cr sub- 
sequent to the award are considered. 
It i3 therefore dismissed with costs. Costs 
in tho lower Courts will be borno as al- 
ready ordered. I allow Rs. 13 a3 Legal 
Practitioner's :ee for th9 hearing in this 
Court. 

P.K./B.K. Appea l dismissed . 

(4) 11808) 07 L. ■ I . ip 371. 
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MlTTRA, A. J. C. 

Sakharam — Plaintiff — Appellant, 
v. 

lihivrabai and others - Defendants — 
Respondents. 

Misc. Appeal No. 13 B of 1917, Deci- 
ded on 11th October 1917. 


RA15AI (Mittra, A. J. C.) 1918 

(a) Guardian and Ward— Guardian cannot 
bind minor or bia estate by contract for pur- 
chase of immovable property — Specific 
Performence cannot be decreed even at 
minor's instance-Specific Relief Act (1877), 
S 21. 

It is not within the competence 0 f the guardian 
of a minor to bind the minor or bis estate by a 
contract for purcba?e of immovable property md 
specific performance of such n contract cannot be 
decreed even at the iustunce of the minor for 
waut of mutuality. [Pill Cl, 2 1 

lb) Civil P C. (1908), O. 32, Rr. 6 and 7 (2) 

Agreement by guardian without leave of 
Court is voidable except against minor. 

Under O. 32. R. 7 (2), an agreement or com- 
r roiniic entered iuto by the guardian of a minor 
without leave of the Court is voidablo against 
all parties other tbnu the minor. (P 111 C 1) 

(c) Civil P. C. (1908), O 23, R. 3-R. 3 ap- 
plies to execution proceedings also— Civil 
P. C. (1908), S. 47. 

Order 28, R. 3, which relates to a compromise 
of a suit is inanpliciblc to execution proceedings. 

[P 111 C 1) 

(d) Civil P. C. (1908), S 47-Plaintiff ob- 
taining decree for poitession ond mesne 
profits against minor— Plaintiff agreeing to 
sell certain field to minor but transfer not 
completed— No adjustment but merely agree- 
ment to adjust - Contract to sell being 
merely executory minor could not enforce 
specifically — Specific Relief Act (1877). 

S 21. 

Plaintiff obtained a decrco for pcisersion of a 
field aud for me»uo profits ac«in»t n minor do- 
fcodaut. 11a subsiqucutly agreed to roll tho do Id 
to the minor judgment debtor at a certain price, 
but the transfer was uot completed: 

Held'. (1) that this did uot amount to ad ad- 
justment ol thederree but wasoulv an agreement 
to adjust. IP 111 Cl) 

(2) that there being nothing to show tbit tho 
decree holder gave up Ins lights uuder the decree 
upou the mere .execution ol the sgreemout, tho 
contract was an executory one and was not 
capable of Icing specifically enforced by tho 
miner lor want of mutuality. [P1I1C2J 

V. V. Chi tale — for Appellant. 

M . Chuckerlutty — for Respondents. 

Judgment.— This appeal arises out of 
an application for execution of a decree 
obtained by theappollant for possession of 
a field aud for tnesno profits and costs. 
The respondent Jairam who is a minor 
pleaded through his guardian that tho 
case had been compromised and in sup- 
port of his plea put in adocumeut which 
U described as Isarpatti. The parties 
admit that there was an agreement for 
the transfer of the field to the minor but 
the trans’er has net yet been completed. 
The differ as regards the details of the 
consideration and other points. For the 
miner respondent it was urged that the 
terms cf tho compromise were fully set 
out iu the Isarpatti. Objection wa9 taken 
to the decree. holder’s allegations varv- 
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Nath ftantrjee (r,). 1 1 algo clear tl.nt 
tliero lux I.lom no tal iahictiou cf the ■] 0 . 
creo within the meaning of S. 17, Civil 
1*. O. (). 23, If. 3. which rt latex to corn- 
promise of a suit, is inapplicable r , e xm 
cution p.oc.-edings as laid .Kami in O. 23 . 
11. *1 . 
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also pleaded that this document was in. 
tended to extinguish the decree uncondi- 
tionally. They decree-holder on his part 
pointed out that sanction or leave of tho 
Court was not obtained by tho guardian 
before entering into the compromise: and 
the agreement, it was pleaded w there 
foie void under 0. 32. Hr. f. and 7. It 
was also urged that the judgment.d*l,tor 
barred by the provi*;. ns of Art. 17 I, 
him. Act. The first Court hel 1 that the 
agreement could uo. he enforced a* the 
sanction cf tho Ccuit was not oh* ,incd. 

U held on the nuthirityof Vinti^' 

T* ' ■ s ! ,i,, "PI , ' , 0) Hn*. O. 3-.» t ]{ r 

7, applied to ixecuticn p cc s .* liiK 
these findings tho dccrco.l.o. ler i > 

tion was allowed. 

On appo.l the District fu» - err. tj|v 
pmnted out that under 0. .*>2, V *u\i 
■*’.2, fclie ai'roamcnb or con womi-o on. 
teredinto without lo.ux of the Conn is 
.voidable again t nil parties other th,»i . 
m-.nor. Tho c ue has been re, urn 1 . 1 i „• 
lu.tlmr in.pury into the allege, adjust- 
Mien*. Against this mder the decree, 
holder 1m Mol this upp.Ml. 
ondol on homilf of I'm ujpoll.n* ,h,r 
t he lower ajipollato Court s view *lw: 
tlioie has boon .m uijuitn-ot •vi’dr *• 
meaning cf 0. 21 . Jt. 2. is orron r \t 

>t is argued for tho respondent t= t - , 
ru!o does not r.pply to a dccrcj 
yo-sion. 1 here is a conflict i.f o; 
to wlmthor t ] )is ruio Jl|f|libs , 0 a J 

• Sr}^ 0 “»«»■ *• " bioh ir ousy 
, PsN.aio. 1 no argument cf tho re* pen. 
dent 1 * supported hy Sankara: X.J£, 
v. htinnra Kurup (2), which limit, the 
application of the ru!o to A, ,, 
money. On tho other hi | U l i e h 
Court of Calcutta has taken 

y iev. . Haba Mol,at„e.I v. !!>/£, (y; r — ;« V'VY^’ ,ro:n 1,15 I»nucii le ,f 

t , Dull v. ,!a.h Cha„d,\ Vj ' »l«V h* «owo in .he *lx.vVe»., 
v»). lhoCaicuttavmw has been folio a F n i' y C £ P ! ,ncl1 1 no,c *bnt the - 11 .— ,i 
ft 10 I th ?, 1>ur *^ , b Lock* V. *«- u,t been foUo ve . 

th, - c . ase " hW ' vi0 * * h “' ; ’■ £ i'tJSSIr JUSTS *.!“ vSiLlta! 

er- 
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(5) [1GCC] 44 1*. K 19CC. 
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(C) 119121 16 I. c. 972. 

(*) [1912] 39 Cal. 232 = 13 I. C. 331. (P. C .) 
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cited by the lower appellate Court 
llansa Godhaji v. Tihawa Jogaji (8) 
oven if correctly decided, is easily dis- 
tinguishablo. There fraud was admitted 
inasmuch as the money under the decree 
had been paid out of Court. In this 
case there is no allegation of payment 
but only of a tender. A breach of con- 
tract is all that has beer, pleaded. The 
decreo holder is willing to give credit for 
R9. 25 received as earnest money. I can 
therefore see no fraud of the kind contem. 
plated in the Bombay judgment so a9 to 
justify the Court in not giving effect to 
the plain provisions of O. 21. R. 2 (3). 
The result i9 that the judgmont debtor is 
not entitled to enforco the contract al- 
leged. The adjustment was not certified 
to the Court within time and cannot he 
recognized by the executing Court. 
Moreover, the facts alleged do not amount 
to an adjustment or satisfaction of the 
docreo. The order of the Divisional dulge 
is set aside and that of the first Court 
restore 1. Costs in both thi appellate 

Courts are to he pai I »>' the >n<no i lor. •<* 
(*) UOlf.J 10 U)in. 333=31 I. \ W. 


The first Court will uow dispose of the 
application for execution according to 
law. I fix Rs. 15 as pleader’s fee in this 
Court. 

P.N./a.K. Order set aside. 
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Stan yon, A. J. C. 

Sycd Kasam — Defendant — Appellant.} 
v. 

Maheboolklian and others — Plaintiffs 
— Respondents. 

Second Appeal No. 318 of 1910, De- 
cide 1 on 23rd December 19 TO. 

Civil P. C (1908), S. 11 — Representation— 
Right or till* of legal representative decided 
— Subtequrut mil by them on their indepen- 
dent rights is barred. 

The right of the leg it representatives of a 
perion whose right or title to property is dociJeJ 
in a suit stands concluded by that suit and a 
sub<e)uc3l suit by them on foot of tbelr indo- 
pendent rights to tbo same properlv is birred by 
tbo ruin of res judicata. (P 113 C 1, 2] 

Judgment.— The following gonoalogi- 
oil tree ahows bow tbo parties related 
to ono mother and should fuciliato com- 
prehension of the facts: 


1 

Y»«iu 

I 

Fa/.i/.-ul-mia 

(deft. 2) 


Name 

Unknown 

(1st wife) 


Sjed M»\omod=KLIjukjan 
alias Benu Mia 


S\ed Kadir alias 
Kbadumiya 


Host an 
(deft. 3J 


No i#*uo 


Mt. Niambi 
(2nd wife) 


Jalal 
(deft. 4) 


I 

*»uo 


Moujpar Khan 


M »l:lub Khan 

lilt:. 1; 


Ibrahim or 
Biram 
(Htfl.-2) 


Defendant 1 S>ed Kasam, apparently 
ropresonts the head branch of this family 
and is a cousin, several degrees removed 
of Sved Mahomed. At any rato he holds 
and collects all the income of two jagir 
villages named Katora and Takli which 
are the property of the family. The facts 
antecedent to the litigation out of which 
this appeal has arisen are given in my 
judgment (a9 Judicial Commissioner of 
Berar) in Regular Appeal No 47 of 1904, 
given on 30th Tune 1905. It is necessary 
to advert briefly to that case, which was 
the first of a series for which Syed Iva- 
earn defendant 1 also known ae Gabru 
Mia is mainly responsible, by his failuro 
to pay to Mt. Niambi 'her acknowledged 
of the Jagir income. That share 
consisted of l/32nd inherited by Niambi 


from hor husband and another l/32nd 
allowed to her apparently in lieu of her 
claim for dower. Up to the year 1692 
this 1 /loth or ono nnna share seems to 
have been paid to her without dispute 
since her husband's death over quarter 
of a century before, hut since 1892 the 
share has been unobtainable from Syed 
Kasam except by suit, and ho ha9 denied 
the title of Niambi and also pleaded pay- 
ment of her share to the male descen- 
dants of her husband. In 1S96 Niatnbi 
filed a 9uit being suit No. 61 of 189G m 
the Court of the Sub Judge of Amraoti, 
claiming her one-anna share of the in- 
come from Syed Karim for the Fasli years 
1302, 1303 and 1304 at Rs. 250 a year 
plu9 Rs. 177-8-0 interest thereon, or 
Rs. 927-8-0 in all. Syed Kasam and 
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Yasin, the eldest son of Syed Kadir were 
originally impleaded as defendants, hut 
Roshan and Jalal were subsequently 
joined. That case was not decided till 
9th Decomher 1903. In the meanwhile 
Mt. Niamhi uni Yasin had both die! and 
the present- plaintiffs had come in as the 
legal represntatives of the former, while 
Far/.ulmU hid replace 1 tho latter. Tr.e 
Subordinate Judge found Niamhi with a 
good titlo to a ono-anna sharo and found 
the money value of that share to ho 
R3. 680-3.10 for the throe years in dis- 
pute before him. lie lmllowcl tho claim 
for interest and gave tho plaintiffs a 
decrco for Us. 686-3-10 an 1 proportionate 
costs. The defendant Syel Kasam alone 
appealed against tho decree to the Court 
of tho Judicial Commissioner of Berar, 
and tho case cimo before mo as Regular 
Appoal No. 47 of 1914, already men- 
tionol. In that appoal I hold: (l) that 
Niamhi had inherited a half. anna shiro 
out of tho admitted four annas sharo of 
hor docoised husband, and that this sharo 
dovolvod upon hor heirs; (2) that Niamhi 
was further ontitle 1 to anothor half.anna 
sharo undor a valid family arrangement, 
hut only until hor death in 1897 A. I)., 
such furthor share not hoing horitahlo 
hut subject to lapso; (3) that the pre- 
sont plaintiffs nro the heirs-at-law of 
Niamhi; (l) that Syel Kasam as man- 
ager of tho j.agir and solo collector of tho 
income was hound to mako direct pay. 
mont to each cosharor or branch of cn. 
sharers ontitlod to receive tho same; (5) 
that Syed Kasam could not he discharge! 
of his liability to Niamhi or hor legal 
representatives in respect of tho share 
duo to hor or them by any payment mvle 
to tho otlior dofond.ant9. 

Moanwhilo, on 1st April 1999, the pre- 
sent plaintiffs filed suit No. 99 of 1899 
in the Court of the Subordinate Judgo of 
Amraoti. claiming a one-nnna share in 
the jagir income from the same do- 
fonlant for the Fasli years 1305. 1300. 
1307 and 1304, that is, for tho period im- 
mediately following that coverel by 
Niambi’s abovo suit. This case wa9 still 
undecided when the Judicial Administra- 
tion of Berar camo under the Bocal 
Government of the Central Provinces and 
suit was given a fresh number as No. 143 
of 1905. Nevertheless, it was not dis- 
posed of till 21st April 190S when tho 
plaintiffs woro found cntitlod to the heri- 
ablo half.anna sharo of Niambiand given 
1918 N/15 & 16 


a decree for Bs. 712-10-2 out of the 
Ks. lOOOcliimol by them and Its. 78-3-0 
out of ! lie Ids 130 1.0 assossed as expen- 
ded by thorn in cos: i. Syed Kasam a,,, 
peakvl against- this docr.o I , the Court of 
the District Jud >i of Ivist I*. >rar (First 
Appeal No. 31.) of 190->)ai»d tint appeal 
hiving Ioj.i dismi-s? 1 o. llth Djcom- 
l»er 190', he lias main S «.»•, | A 
No. 319 of 1910 to this Court. 

What hanpoe l to the plaintff’s sluro of 
profits for the fiali years 130.1. 1310 and 
1311. does not appear hut on 10th J um. 
ary 1906. plaintiffs tiled civil Suit N » *»S 
afterwards renumbered No. 119 of 1906 
in the Court of tho Sub.Ju Igo of Amraoti 
claiming Ra. 100 as their sharo of the 
profit* of Fasli* 1312, 1313 an I 1314. 
They obtain* 1 a decree against Syel 
Kasam for Us. 367-8.0 on 7th October 
1908. Syed Kasim midi First Appeal 
No. 104 of 1909 to tho Court of the Dis- 
trict -In Igo of ! t it Berar mod this appeal 
was also dismiss* 1 with costs on llth 
Decomher 1909. Syel Kasam has thero- 
foro m i le second Appeal No. 3 IS of 1910 
to this Court. Oncoagiin on 31st Mircb 
the plaintiff* lodged civil Suit No. 

1 13 of 1903 in tho’ Amraoti Subordinate 

Judge’* Court c! liming R*. 960 for the 
fasli voar.a 1315, 1310 and 1317. On 
15th Mtv 1901, thoy ohliinoj a decree 
for R*. 355-1 )-6 and proportionate costs. 
Svcl Kasam malo First Appeal No. 167 
of 1903 to tho Dist. Julge of East Berar 
and that -tppail was dismipsed with cost* 
on 13th D room her 1903. Thereupon Svol 
Ivi<im mile Seeou 1 Appeal No. 322 of 
1910m thisCoirt. The above throe Second 
A peals Nos. 319, 314 an 1 322 Inve been 
lieird together aid this julgmont will 
govern the disposal of all of them. There 
is no dis put 3, nor could thero logally ho 
any in this Court as to the monev'valuo of 
tho sharo claimed by tho plaintiff; the 
thres appeals raise only tho questions of 
p'aintiff's title to a share. 

Tho Courts below havo hold that ques- 
tion to be res julicita by my decision in 
Regular Appeal No. 47 of 1904 in the 
Court of the Judicial Commissioner of 
Berar. That dictum alone was qu39- 
tionel in the threa appails no-v hofore 
me. A technical objection based on the 
Berar Pensions Act was expressly aban- 
dons 1 at the hearing. Ic was argue 1 that 
the decision in the \ppexl N >. 17 wxs a 
deiision as tj &Y* title of N iambi only 
anl though Niambi died before it was 
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given the plaintiffs stood and succeeded 
as her legal representatives, and not as 
it were on their own feet. The suit of 
l. Q 99, the earliest of the three cases now 
before me, was the first instituted by 
them in their own right and it was there- 
fore open to appellant according to his 
learned counsol, to dispute their titlo to 
any share in the jngir income. In other 
words, it was urged that iu Nianihi's suit 
the plaintiffs merely became her repre- 
sentatives ad litem to allow of the suit 
being concluded, their own status as 
heirs- at- law to a shara in the jagir in- 
come being loft in the air. They got the 
decree that Niambi would have got if she 
bad lived. This contention has no force. 
My former decision makes it clear that 
tho plaintiffs were expressly found after 
contest to bo Niambi '9 heirs and ns such 
entitled to succeed her ns owners of her 
half anna heritable share. In that suit 
they nlso received, as her heirs and legal 
representatives, tho income already ac- 
crued duo to her for her other half anna 
non- heritable share tho right to that part 
of the income ceasol with her death, hut 
tho finding in her favour as to the horifc- 
able half- anna share was in law a finding 
in favour of her and her heirs and the 
plaintiffs were oxprossly found to bo such 
heirs. Their titlo has therefore rightly 
been treated as res judicata, and Syed 
Kasain is throwing away monoy iu a 
hopeless strugglo against that title. The 
three appeals now before ino must all fail. 
For tho above roasons this appeal is dis- 
missed with costs of plaintiffs respon- 
dents on appellant. Other respondents 
pay their own cc9ts. 

P.N./r.K. Appeal dismissed. 
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Shripuja — Paintiff — Appellant, 
v. 

Kanhaya Lal — Defendant — Respon- 
dent. 

Second Appeal No. 87. B of 1915, De- 
cided on 20th Novenibor 1915, from decreo 
of Addl. Dist. Judge, Akola, D/- 22ud 
October 1914. 

(a) Evidence Act (1872), S. 90 — Ancient 
document — Rule of presumption must be 
applied with exceeding caution. 

Tbe rule of presumption embodied in S. 90 
must b > applied with exceediug caution in India, 
"here ry aad fraud are not of rare occur- 
rence. T< J necessity for snob e«ntion nukes 
it nc.essary to jive a strict and narrow, and 


not a loosa and liberal, interpretation to tbe 
provisions of the law. [p us 0 l] 

(b) Evidence Act (1872), S. 90 - S. 90 
limits power of Court to dispense with proof 
oi execution to ancient documents pro- 
duced— Provision cannot be enlarged. 

The Legislature, by the plaiu lauguape used 
in S. 90. has limited tbe power of the Court to 
di>pense with proof of the execution of docu- 
ments relied on as evidence, to ancient documents 
produced iu Court at tbe trial; and tbe Courts 
in India have no power to oulargo this legis- 
lative provision so as to apply it to cases clearlv 
outside the enactment. [p j |9 Q gj 

”** (c) Evidence Act (1872), S. 90 — Law 
makes production of document sine qua non 
for application of S 90. 

Tho law makes tbe production of the documont 
a sioe quo non for the application of S. 90. 

_ , IP 120 01] 

Every ancient document for which a presump- 
tion of due execution is claimed, must bo produced 
before tbe tribunal which is asked to make tbe 
presumption iu its favour, so as to place it in a 
position to see for itself whether it bears upon 
tho face of it such indications as convince tbo 
mind that it is genuine or "ottrays from some 
anaebi ''- ! -in .:r . i..cr inconsistency” that it is 
a fabrication: Case liio considers*. (Pll7 C2) 

(d) Evidence Act (1872), S 90 — Custody 
—Strict proof is necessary— Execution and 
registration of sale-deed in Berar — Posses- 
sion of property purported to be sold kept 
with vendor — Custody of deed cannot be 
presumed to be with vendee. 

It is the duty of a p.rt> , who claims that an 
ancient document should be presumed to havo 
been executed, to prove by clear ovidonco tho 
fact of custody, in order that tbo Court may 
determine whether or not such cU‘todv wa# 
Fopwr. (P 120 Cl, 21 

rii<* execution aud registration of a oo«d of salo 
in Berar in favour of a person who docs not tako 
possession of the proporty which the deed pur- 
ports to sell, but leaves it with the apparent 
vender, raise* uo pr sumption thut tho apparent 
vendee ever bid custody of tbo df«d for tbo 
purj^scs of S. 90, Evidenco Act. (P 121 01) 

(e) Interpretation of Statutes— Intention of 
Legislature — Effect must be given to plain 
language though it may conflict with inten- 
tion. 

In interpreting Statute Law in British India 
tbe Courts mus: giv# effect to tho plain language 
employed by the Legislature, even if it conflicts 
with w bat they conceivo to be tbo policy or the 
intention of tbe law. [P1I9 C 1] 

❖iff Evidence Act (1872), S. 101 — Party 
unable to adduce evidence — Still it is not 
relieved against necessity of giving legal 
proof. 

While the law of evidence is desiened to 
render tho utmost assistance iu tbe discovery 
of tbe truth, it dee* not rcliovc against the 
necessity of giving lecal proof any party who 
may bo unable to adduce evidence. 

(P 119 Cl) 

* fg) Evidence Act (1872), S. 90 — Every 
legislative exception must be literally and 
stringently construed — Interpretation of 
Statutes. 

It is on - of the ctuon; of interpretation that 
every legislative exception tD a general rjle of 
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law must bo literally and stringently construed, 
and that there is no justification for extending it 
by analogy to include cases not reasonably 
within the purview of tho language employed. 

[P 161 0 1] 

J. Mittra and Dipin Krishna Bose —lor 
Appellant. 

F. IF. Dillon and R. B. Oka — for Res- 
pondenta. 


Judgment. — The facts of this case are 
given in detail in the judgment of the 
lower appellate Court, hut a svuopsis of 
them is necessary to appreciate tho ques- 
tions of law involved in this appeal. 
The property in dispute is a house in the 
Abola District of West Borar which once 
belonged toone Ratanchand. who has no** 
been dead for many years. The plaintiff, 
who represents a sect of Gujarathi Jains, 
having a temple to tho north of the said 
house, claims title uuder a deed of sale, 
dated 13th February 139 i, execute! by 
Gulab Bai. the widow of Kataochan l.the 
allegation being that Gulab Bai continued 
to occupy tho house aftor the salo as 
tenant of tho plaintiff till July 1900 
whon the defendants wrongfully ejected 
her. The defendants represent another 
sect of Gujarathi Jains, having a temple 
to tho south of the house iu dispute, 
which thus lies between tho properties 
O the rival litigants. The defendants' 
pleadings varied at different stages of tho 
trul. hut may now ho stated thus: Ratan- 
chain! sold tho house to one l’op it lal on 
14th Fobrinry 1874; Raunchan 1 and 
Gulab Bai continue 1 to hoi I possession 
as the tenants of Popatlal. rout free, upon 
consideration of kcoping tho premises in 
ropair; and Popatlal sold tho house to 
tho defendants on 13th April 1891. The 

to 1 opatlal s dead ot 1894 a 3 not July 
rogistored; he mortal that though Popot- 
lal may have contracted to tell to the 
defendants 1894, tho contract fell 
through owing to the failure o ; the defen- 
dants to pay the price within the time 
stipulated: ami ho pleidel that any title 
Popatlal acquired by his alleged purchase 
in 1871. was extinguished by the adverse 
possession of Ratanchind an 1 his widow 
and heir, from 1871 to 1900. The suit 
out of which this appeal has arisen 
was fa od on 13th August 1907. It was 
deei led by the first Court on 6th Decem- 
ber un and by the lower appellate 
p urt on 22nd Octol»or 1911. Both 
'-'Oirts c incurred in dis nisiiii* ; l,o suit. 


and the plaintiff has made the present 
appeal. 

In its judgment tho lower appellate 
Court has set out tho findings of the first 
Court in these words: 

(1) 'That the s«ta*<Jec], dated 1 3th February 
1895. executed by Guhb Bii in favour of ibo 
plaintiff was p rived; < 2 ) that ibe dofoudants 
cauld give acondarv eviJonct* of the transfer 
in favour of P>p.ul«l, as Popatlal was dead 
and bis son stated that he could not find tho 
stle deed; (3| that the saltrde?d of Popatlal 
beim* 30 tears old and its copy having been 
producel it» gennicenes4 was cremincl (|g that 

• • * • : ill* 'll 1 and lid (ho 

home to Pop*. Id on iilh Februniy 1^74: 16, that 
Rauocbaod till his death and afttr him his 
tvido* fiulib Bai occupied the houio as i.-nanls 
of Popatlal; (C) that OuUb Bai bad no litlo to 
trausf -r tho house i> the plaintiff." 

In these findings the lower appellate 
Court concurred, ft also tecotded further 
findings as given below: 

(7) That tho occupation of Gulab Bai 
extended without interruption till the 

defendants ejected her in 1909; (8) tlmt 
tho died of 1391 executed by Popatlal 
was duly registered; (9) that thero was 
no agreoinont fixing a timo for payment 
of tho pi ice by the defendants to Popatlal, 
and payment was duly tendered though 
acceptance was refused at the timo of 
registration; (10) that non-payment of 
the purchase- iiionoy did not invalidate 
the silo. 

In accordance with theso findings, and 
certain other findings on technical ohjeo- 
tions which rn,uiro no mention here the 
plaintiff's appeal wis dismissed by the 
lower appolh.to Court. 

In second appeal tho objections taken 

may bo summarised in theso words: 

# l *ion l,lt tho <,efcs " Jln t’8 title-deed 
of 1891 was not registered; 2. That 
their failure to piy the price vacated 
the contract to sell. 3. That tho pos- 
session of Katanchaod ..nd Gulab Bai 
should have boon held adverse to Popat- 
lal. It will thus bo seen that no ob- 
jection was taken to the prcceluro of 
the Courts below in applying S. 90, Evi- 
dence Act, to this case: but as it seemed 
to mo that my decision of tho appoal 
might bo materially affected by a consi- 
deration of that matter I gave full op- 
portunity to the parties to argue the point, 
and advantage having been taken of it I 
am competent under O. 41. R 2, Civil P. 
C. to rest my decision upon the conclusion 

which I may form in respect to the law 
connected theiewitb. 
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lb will be9eeD that the title set up by 
the defendants primarily rests upon proof 
of the fact that on 14th February 1874 
Ratanchand sold the house in dispute to 
Popatlal. The allegation is that the sale 
was effected by a deed duly registered. 
The original of that deed should now be 
in the hands of the defendants. It ha9 
not been produced, and in the pleadings 
the defendaut9 made no statement as to 
what had become of it. It is now admitted 
that the deed wa9 never delivered by 
Popatlal to the defendants. The defen- 
dants called Scnlal (D. W\ 11), the too 
of Popatlal, as a witness. He was adopted 
as a son by Popatlal’s widow after 
Popatlal's death, which took place in 
1903. He was asked to produce the sale- 
deed of 1874, and a rent note said to have 
been executed by Ratanchand. Ho said 
ho could not find them. He had evidently 
never seen them. This has been accepted 
in the Court9 below as sufficient to prove 
that the original sale deed has been lost. 
Kanbayalal (P. W. 1 1). is one of the de- 
fondants. He was evidently called to 
prove that there was an agreement be- 
tween Popatlal and the defendants re- 
garding paymont of the consideration of 
the salo of 1894. In the course of his 
testimony this witness mado the follow, 
ing statements: 

"Tbo house in dUputo originally belonged to 
Ratanchand * * * Popatlal sold tho house to me 
IS or 1G jears ago. As Popatlal held * «*lc-dced 
of tho house and other property, I took the sale 
of tho houso frrm him ‘ * *. The salo in favour 
of Popatlal by Ratanchand was not executed in 
my presence. I saw tho deed for tho first timo 
when Popatlal executed the sale in my favour 
• • The original sale-dc. d by Rataulal in 
favour of Popatlal may be with the Utter. The 
rent noto referred to in that sale deed is not 
with mo. It was with Popatlal 

This i9 all tho available evidence on 
tho record relating to tho original other 
than can be obtained from Ex. D. 2, 
which is a certified copy of the copy of 
the original retained by the registering 
officer. This copy was obtained from the 
registration offico by the defendants in 

1907 , obviously for the purposes of this 

suit. The endorsement upon the copy 
proves that an original was presented for 
registration by Popatlal on 14th Febru- 
ary 1874. that execution of tho original 
was admitted by a person identified to be 
Ratanchand Hirachand. Guzrathi of Bala 
pur in the Balapur taluk of the Akola 
District, and that the document was duly 
registered. It is also fair to presume that 
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the original document wa9 returned to 
the custody of the person who produced 
it, though there is no entry to that effect 
in the registration record now before me. 
It will be remembered that Ex. D-2, is 
not a copy of any part of the original 
document. It is a copy made in 1907 of a 
copy made from the original deed and its 
endorsements at the time of registration 
in 1874. It is to such facts that the 
Courts below have applied S. 90, Evi- 
dence Act, and have presumed not only 
that Ratanchand, the owner of the houso 
in dispute, executed and registered an 
original in the terms set out in Ex. D-2, 
but also that he thereby actually sold 
everything which thodoouraent purports 
to transfer to Popatlal. It is very obvious 
that there ‘has been some confusion bet- 
ween secondary evidence of a lost original 
admissible under S. G5, Evidence Act, 
and a prosumption under S. 90 of that 
Act in favour of tho lost original basod 
upon a copy thereof, and I wish to make 
it clear that I am now dealing only with 
the question of the applicability of S. 90 
of tho enactment. That section is wordod 
thus: 

“Where any document, purporting or proved 
to be thirty years old. la produced from any 
custody which the Court in tho particular case 
considers proper, tho Court may presume 
that the tignaturo aud every otbor part ot 
such document which purports to bo in tho 
handwriting of any particular person, is in that 
person's handwriting, and in the case of a docu- 
ment executed or attested, that It was duly exe- 
cuted and altered by tho persons by whom it 
purports to to executed and attosted. 

Expl'M'ition — Documents aro said to bo in 
proper custody if they are in tho place in which 
and under the ca»e of the person with whom, 
they would naturally be; but no custody is im- 
proper if it is proved to have a legitimate origin, 
or if tho circumstance of tho particular caso 
are such as to render such an origin probable." 

This explanation applies also to S. 81- 
I am alive to the danger of paraphrasing 
an enactment, and I have no intention of 
doing so in the present caso when I say 
that the section roquires in the most 
unambiguous language the presence of 
three conditions to bring it into opera- 
tion. namely: (l) a document which 
purports or is proved to be 30 years old; 

(2) its production before the Court: and 

(3) its appearance from “proper custody 
as defined in the section. 

This provision of tho law deals with an 
instance of what is sometimes called 
••real" evidence — that of which the 
tribunal itself is the original percipient 
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witness. The Judge sees for himself that 
the appearance of the document, its paper 
ink, phraseology, handwriting and other 
things indicative of age are consistent 
with the claim that it is not less than 
30 years oil; and he then exercises his 
discretion in two nutters, namely (l): n3 
to the propriety of the custody from which 
the document is produce!, and (2) as to 
the geuuinoness of the document. It is a 
fundamental rule of the law of evidence 
that in all cases the best evidence must 
be given and it is a rule which the 
legislature and the Courts jealously safe- 
guard. It is simply an amplilicition of 
the obvious maxim that if a man wishes 
to know all that lie c\n koo v about any 
matter, his own senses aro to him the 
highest possible authority. If a 100 
witnesses of unimpeachable* character 
woroall to swear to the contents of 
a soalol lottor, and if tho |»er*on who 
heud them swear opened tho lottor Mi l 
found its contor.ts were different, ho 
would oonclulo, without the intorveuti >n 
of any conscious process of re* zoning at 
all. that they lnd sworn whit was not 
true, ft \* in ohelieucj to this funda 
mental m.e that "hearsiy" is tro'.icl a* 
practically synonymous with "irrcle. 
vant f.*r the purposes of the law of ovi. 
donco. NowS DO, EvidtmosAet, emb ii 
nn exception to tho hearsay rule which 
has become established by judicial deci. 
sions in England, and in no way onlirgo* 
the scope of the oxcoption recogr.iz*! and 
laid down by tho English Court*. It is 
therefore oxpoliont to give somo oonsi. 
doration to tho English law on tho point. 
The following remarks, taken from Taylor 
on I’.vi lence, Edn. 10, aro instructive an l 
BuSficiont for our purpose: 

" Another conclusive presu option mile by tho 
law Is Hint in favour of the due execution of 
anco.it deeds and wills. When these iu,tru- 
mcits aro 30 year, old, and are u.iblemishcJ by 
an v alteration®, they (an it it said) , rovc them- 
ftclvos; their bare production is sutlicieut and 
tho subscribing witne-sm are c>nclu«i* e |y taken 
to b.? dead * * But it mint appear that tbe 
instrument coine; from custody, which (even 
though it is not in point of law strictly proper) 
>.fTords a reasonable presumption in favour of its 
genuineness and that it is otherwise free from 
ju-U ground of suspicion * * * (S. 87). Tho 
presumption in their favour, if they come from 
the proper custody, and purport to be 30 years 
old is not con fined to d-eds and wills but extends 
equally to letters, entries, receipts, settlement 
certificates, and indeed to all other written 
document®; and in such cises the signatures and 
handwriting need not be proved. The rule is 
founded on tbe great dilticulty, nay irapossibi- 
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lily, of proving the handwriting of tho party 
after such a lapes of time. (S. 88). * * * A third 
exception to tho general rulo by which hearsay 
evidence i« reject'd, exUu in favour of ancient 
document', (hy which is infant documents nioro 
then 30 years old). w!i.mi they aro tendered in 
support of ancient n9.*»c<.-ioii. TIicho aro often 
the only attaiu .bio cvidonco of ancient po-.seB* 
si »n, and therefore the 1 1 w yielding to noccMily 
allows Iheru t> be read on behalf of perfons claim- 
ing under them, and again t por.jn» in noway 
privy lolhein. Thi-spccic* of proof doma mis care- 
ful scrutiny, for, first, iu effect is to benefit Uie*o 
from whoe cost dv they have been |*r«.duccd, 
and who are connecicd in interest with the ori- 
ginal pirlie.to the d cum<nl*, and noxt, tho 
docunv-nt* are not proved but a rectify presumed 
to have constituted put of the res ge*Uo 
Forgery aud fraud aio howcwr mutters com- 
paratively .peal; ng, of raro cccurrcuce, and a 
fabric it d dec I gji. orally b'traes, from some an- 
achroui'H or otlmr iocon-i*t« uo , internal ovi- 
dnee-t il« i "al tin racier. Th?dvugr of ad- 
niiltine the*.- douimonU i*. con* -q ue oily, less 
than mi i«t lw -npp.i«cl. 1 1 i« moro expedient 
t » run -j ' o i k of r .e »• o al d< c j*t i »n, than to 
p<* mi. i»ija- t > ho done by strict cNClution of 
bat, in mi uv . \ >ul I turnout . hl\ 

ma’.oii.il i-vidiB t>. On a bil nice of evils, this 
h . subje ■: 1 1 certain q*i illfloi* 

> scan • i t i cii udmiued. 
i> i.’.s). I*, it care isesptcully iikcnt*>a*ccr- 
tiin Oi>- g>nniu *uc»4 of tbe ancient docuineuls 
p oduc I; anllUit tnav in go.uial be shown, 
prim » f ici •. t»v pr* t thuthey c>iuo from the 
p opvr e islo I . (S. C5*J). 

Thu lei ling r ise on t ’10 subjoct of pro- 
|fr C’l.st • • lv i-s Hithop of Meath v. Mar. 
•iue*$ of Winchester < 1 ), in which tho 
ch tracer and de-nriptionof custody woro 
•m 1 1 hy I'lml.tl.C. 1 , and S.'JO, 
Evitlcnoe Act. is obviously inton lol to 
reproduce as far ns possible tho princi- 
ples laid down by that ominont Judgo in 
resjKsct of what is proper custoly lor tho 
purposes of tho soction. It is manifest 
f r om the above <| notation that tho idea 
of making a presumption of execution in 
favour of anciont documont 9 not produced 
or tendered in ovidenco is foreign to tho 
English law, an i that it is apparently as- 
sumed that ovory ancient document for 
which a prosumption of duo execution is 
claimed, must he proJucel before tho tri- 
bunal which is asked to make the pre- 
sumption in its favour, so as to place it 
in a position to ?ee for itself whether it 
hears upon the face of it such indications 
as convince the mind that it is genuine, 
or betrays from some anachronism or 
other inconsistency" that it is a fabrica- 
tion. I have been unable to find any 
English case in which a Court was asked 
to make a presumption in favo_ur_of a n 

(1) [!8?ci 3 Bing (n. c.) 183=3 Scott. 561 
132 K. R. 380. 

N. DAH, «. *. u., ajfl 
nu»t cwi. J 

Jr IS ( • < ' 
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ancient document which it dees not see. 
It has repeatedly been held, and the 
soundness of the decision cannot be ques- 
tioned that the rule of presumption em- 
bodied in S. 90. Evidence Act, must be 
applied with exceeding caution in India, 
where forgery and fraud cannot be 
said to be of rare occurrence: Phool 
Bilee v. Goor Surun Doss (2). Oggra. 
lant v. Hurro Chunder (3), Trailokia 
Nath Shurno Chingoni (4), Iiaikunt 
Nath v. Lukhun Majm (5). T imangovda v. 
Rangangavla(G), reported at p. 94 as a 
Note appended to Hari Chintaman v. 
Moro Lakshman (7). The relevant pas- 
sage is at p. 98. It may be said that such 
decisions merely lay down a rule of cau- 
tion and do not alfoct the scope of the 
enactment. It seems to me however that 
the necessity for such caution makes it 
necessary to give a strict and narrow, 
and not a loose and liberal, interpret*, 
tiou to the provisions of the law. More- 
over, it is one of the ctnnon9 of inter- 
pretation tint ovary legislative exception 
to a goneral rule of the la.v must bo liter- 
ally and stringently construed, and that 
thoro is no justification for extending it 
by analogy to include cases not reason- 
able within the purviow of the language 
employed. It sooms to mo that S. 90. 
Evidence Act, can apply only to docu- 
ments produced before the tribunal in- 
vited to make the presumption which is 
allowed by the section in favour of them, 
and that it ha9 been wholly misapplied 
in the present case. There is however 
authority against this view, and it is 
necessary to examine it. The first case 
is Khetter Chunder Mookerjc* v. Khetter 
Paul Srecterutuo (8). which was decided 
by a siugle Judge. In that case a will 
was allegedly executed more than 30 
years hefore the suit and was proved to 
have been lost. 

A copy was tendered in evidence. 
Wilson, J., held that under S. 65, Evi- 
dence Act, the copy was admissible to 
prove the contents of the will: and that 
under S. 90 of the same enactmerft exe- 
cution of the will could be presumed. 
The learned Ju Ige's reasons for this ex- 


(2) [If 7*1 13 W. R. 495. 

(3) 11981] 0 Cal. 200. 

(4) 118831 11 Cal. 539. 

(5) [1882] 9 C. L. R. 425. 
(6; [1878] P. J. (Bam.) 240. 

(7) [1887] 11 Bam. 89. 

(8) [1830] 5 Cal. 836. 
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traordinary extension of the latter sec- 
tion are given in these words: 

"Under the^ection ihe execution of a docu- 
ment produced from proper custody, and more 
than thirty years old, need not be proved, if the 
document "is produced.” I do cot think the 
u?e of these words limits the operation of the 
section to cases in which the document is ac- 
tually produced in Court I think that as the 
document ha i been shown to have been last in 
proper custody, and to have been lost, and is 
more than thirty years old, secondary evidence 
may be admitted without proof of the execution 
of the original." 

The concluding passage seems to con- 
fuse the grounds for admitting secondary 
evidence with the grounds for presuming 
execution of fho original. The dictum 
seoms with due respect to be wholly irre- 
concilable with the plain meaniugof the 
words of S. 90 and it is unsupported by 
any authority, English or Indian, dealing 
with presumptions relating to ancient 
documents. It cannot be claimed that a 
document which is lost is produced: nor 
can it be said in reason that a document 
which is proved to have existed is pro- 
duced. Therefore the decisiou treats 
the words "is produced” as superfluous. 
It makes no protence of giving them an 
oxtended meaning. In Ishri Prasad 
Sitigh v. Lalli Jas Kuntvar (9) the doou- 
moot in question was a petition made to 
a Collector on 28th Soptombor 1831. 
This was held to have perished with the 
records of the Collectorato destroyed 
during the Mutiny of 1857. A certified 
copy granted cn 20th October 1831, or 
less than a month after the original was 
filed, was produced in Court in proof of 
the original. It was held that the copy 
was admissible a9 secondary evidence, 
which cannot he questioned. It is also 
manifest that S. 90 applied to the copy 
itself since it was moro than 30 years old 
that is, it could be presumed to bo what 
it purported to he — a copy duly certified 
of an original document retained in a 
public record. Theie remained thequef* 
tion of a presumptiou under S. 90 in 
favour of the unproduced original. The 
learned Judge wrote: 

"Under S. 90 we may presume that the docu- 
ment was duly executed To this it was 

objected that S. 90 does not apply fo as to war- 
rant the presumption in question where the Ori- 
ginal document is Dot produced in Court, and in 
support of tbi« argument great stress is laid upon 
the word "produced” in the section. 

The dictum of Wilson, J., in the Cal- 
cutta case above examined was then re- 
ferred to and the judgment proceed s: __ 

(9; [1900] 22 All 294. 
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"Although the matter is not free from doubt, 
wo think that wo should follow this ruling.” 

Hero again we have no analysis of the 
subject. In a particularly strong case, 
upon the pioductiou of a certified copy, 
itself nioio than 30 years ol.l, of an oii- 
ginal forming part ol a public record, tho 
learned Judges yielded to the temptation 
of brushing aside what was the law in 
favour of what they considered ought to 
he tho law for the pur pose of doing ju-tico 
in that particular case and they could 
give no better reason for that cour-e than 
that another Judge had previously 
strained tho law in the samo way. No 
attempt was male to adjust ihe view 
taken to tho language of tho section. In 
a caso of admitted doubt the 'u ig. s elec- 
ted to follow the course which -eern to 
thorn lo he most consistent with truth 
and justice in tho particular cisj before 
them. Tho ruling omnol ‘*e a r.ep'edaf 
an authority upon an intcrpr.'t :f ion of 
tho section. The fact that tho original 
in this case was in fact :i!« 1 in a Colli*, 
would not tatisfy the r^iu’romenH of 
tho y« ciion. iholiu on* m is tho pro. 
dilution oi the document after it b is be. 
eoiuo an ancient *locun«-n'. Toe »'haj 
decisions wcio j i with i d i*i 
Satv.nt Si mj'i v. h'trnn f \0], 

where I he di-;* dm ol • -ingle Juige :i>. 
pro luco I the conul . ling passage io I io 
ju-rgMicnt of Wiisori, J.. ul re idv quoted 
abovo with a dm I ir ceiiluspm of .:con- 
dary evi lence a id presumption under 
S. bO. Tho lujinsii Ju-lgo wro!<*: 

“To ruin otlierwl*<- would. In my o| • d a. 
U lo mlauDilwrsUnd tho yullc? of tho L<tb* 
lalure. Tiio obviou* inloollMi r . f S. 'jO. rJvi- 
donen Act. i< run t » mokoh t | r- 

«>•>«• roly in a nnon unci.-nt d-cn. ..dk :<> utl- 
li/,o tl»< st d cunionts in proving innr and 
and if tiio nctUoi is not to bo nppli -d t > ca«o* 
whore tho original i * lo>t that policy n not lull,- 
carried out for when tho original i* !><t it •* 
doubly difficult for tho |artv couci rurd to prove 
the execution and handwriting and toon." 

With duo respect I would urgo first 
that in interpreting statute law in Bri- 
tish India the Courts must give effect to 
tho plain language employed by tho 
legislature even if it conflicts with what 
they co n co i vo lo bo the policy or the in- 
tention of tbs law and next that while 
tho law of I l.o evidence is designed to 
render too utmost assistance in the dis- 
covery of tho truth it does no* relieve 
against the necessity of giving legal proof 
any party who may be unable to adduco 

«10f [1910] 93 I*. R. 1910=8 I. C. 353. 
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evidonco If the argument of the learned 
Judge wero carried to if a logical conclu- 
sion it would amount I i Ibis that whore 
a party i unable t,» prove his claim ipso 
facto il must be j - MUridd to havo boon 
prove 1. 1 nm unable fo us- -ut lo any 

such pro|M>s::iori mid I again point out 
that uoMilempt is mile: * find support 
for the view tak« n I .* the l'enjih Comb 
from any words upp.-n ug in the -octioa 
i*«*df. In Anpil’iur.i 1’iiii.irv. G -ra'a 
Panikkar(ll) (ho Madras High Cnurt 
r.-fraine 1 Iro n nr -sii.g anv e > . i* »*i on 
tho point hut in Ponn imlalnl p.trnpra. 
v 1 1 : v. s.i i, iara V > ( 12) a D v i id 

Bench following the C ilcui I a an 1 .Mliha- 
bt l ci-o< held that, tho pro-U’iipi on m 
to the genuiuone-s of an niiciont d »cu- 
incnt under S. f»0, F.vi lonco Act. cm bo 
applio 1 even where ■ ii i i-. u<>& 
produced but or> I v a c »p\ is nrolucH. 

i' • * on the 

i|u *iion ui. lor di'Cu.Miou is in these 
terms: 

• * tho 

■ ’ i m.iitur that 

* i ■ > » 

c* and h-v.ii -. 1 locifj I, il • circni.v Unco* 
•’ w 1 i> I : • il>' m flocit *- * - vj 

r u‘: :h** s.,i« .. din • .lulu v\ • ri l-l m ud* 

i i i | until .. 'i 
’> •’ • cii i i nui no." 

. i i • ant vas filed in ft p ihlio 

r ;<>r 1 and 1 hen ; he i i ird 

i f i . • i : ill I - * 1 v was 

: • i i -i ue- 

what rc eii.I.le I »he Alhhuha I . v. But 
hero a* iu the o’hor i -.■$ the I earned 
Judges lav down a rule for which lliey 
make no itt.-mpt to I n 1 uny support in 
the language id tl^> enact ment. In all 
ti»e al»ovo ca«es tiio Judges were a law 
to themselves. Thev did not interpret 
but legislated and with duo respect I am 
unable to follow thorn. It seems to me 
indisputable that the legislature by tho 
pi -in language used in S. 00, Evidence 
Act. Ins limited the power of the Court 
to dis|M?n*e with proof of tho execution 
of documents nlied on nr, oviiei.ee to an- 
cient docuir.en'j produced in Court at 
the trial and that tho Courts iu India 
have no power to enlarge this legislative 
provision •*«» as *o apply it to cases 
clearly ouisi !e the onactmont. Moreover 
even if such a course wore permissible, 
it seems to me a most unwise and unsafe 
precedent to lay down that upon a pro- 

til) [1C02] 25 Mad. G74. 

(12) [1911] 12 I. O. 453. 
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Auction of a copy the Court may pre- 
sume that some document it has never 
seen was in fact an ancient document was 
executed and attested by the persons 
whcse names appear in the copy and wa9 
in proper custody when lost. Such a 
precedent would strike at the very root 
of the rule of caution above laid down. 
It would be easy to say that presump- 
tions based ou copies in the absence of 
originals would bo confined to special 
cases such as that before the Allahabad 
Court in the ruling above quoted and 
that the Courts must be trusted to act 
with duo discretion. I cannot take that 
view. Once the precedent wore laid 
down it would bo followed in all manner 
of cases and become a substantial aid to 
fraud and forgery. It is however not 
necessary to labour the point as I am 
clear that the law makes the production 
of the anoient document at the trinl a 
sire qua non for the application of S. 00. 

For thn above reasons I hold that the 
Courts below erred in applying S. 90. 
Evidence Act, in this case and as their 
judgments were influenced by presump. 

tions which in aw they were not com. 
potent to make they are open to reversal 
by this Court: Grant v Ityjnath (13). 

But even if S. 90. Evidence Act, bad 
been applicable upon the production of 
a copy, what evidence is there that tho 
origiual deed of 1871 was in the custody 
cf Popatlal at any time, even suppose wo 
believe every word statrd in regard to it 
by tho defendant Konhayalal (P. W 11)’ 
lie says that Popatlal "held a sale-deed 
of f lie house.” This may bo merely a 
statement cf what popatlal told him. 
IIo also says that he "saw the deed for 
the first time when Popatlal executed the 
sale. deed" in his favour, but this does not 
show where and with whom the deed 
was at the time. It may ho said that the 
evidence is vague becauso it was badly 
recorded and that the witness may reason- 
ably be taken to have intended to convey 
that he saw tho deed in the possession of 
Popatlal and satisfied himself that Popat- 
lal had a title to pass at the time when 
tho purchase of 1894 was made from him. 
But is it justifiable to presume not only 
that an ancient document is genuine but 
also that its custody must have been pro- 
per though the evidence relating to such 
custody is uncertain ? It is the duty of 
a party who claims that an anciept docu- 
(13) 21 W. R 279i 


ment should be presumed to have teen 
executed to prove by clear evidence the 
fact of custody in order that the Court 
may determine whether or not such 
custody was proper. In the present case 
custody should have been with the defen- 
dants. The lower appellate Court gets 
over that by stating that 
“it is not always that the purchaser takes the 
title-deed from his vender in these parts cf the 
country,” 

a statement for which there is no support 
to be found in any part of the evidence 
on record and which is not tho rule where 
the vendor has at hand and produces his 
titlo deed at the time he makes his sale, 
as Popatlal is said to have done in this 
case. But suppose that the custody of 
Popatlal after 1894 was a proper custody 
for the purposes of S. 90 aforesaid. I am 
clear that the evidence on record is legally 
insufficient to prove tho fact of such 
custody. It was said that ordinarily a 
title deed presumably delivered by tho 
registering officer to tho person who pro- 
sentod it for registration may further he 
presumed to have remained in that 
custody subsequently. I should not he 
propared to make that presumption in 
regard to any such document in Borar. 
It is a matter of common knowledge, of 
which I am entitled to take uotico that 
tho peoplo of Bernr habitually execute 
and cause to bo registered the most formal 
instruments which either represent no 
real transaction at all or give a wholly 
false colouring to the real agreement bet- 
ween the parties. As against tho execut- 
ants of such deeds it is no doubt tho 
policy of tho law to hold them bound by 
the writing, but for a collateral purpose, 
such as a presumption that the custody 
of a deed of salo must have been with the 
vendee tho execution, registration and 
delivery of tho deed by the Registering 
Officer afford no safe basis especially 
where as here tbero are circumstances 
which are contra-indicative of any deli- 
very of the deed. Ex. D 2 may be taken 
as good secondary evidence of the con- 
tents of the original deed, and the registra- 
tion endorsement may be taken as some 
evidence of the execution thereof: Ganga- 
moyi Debi v. Troiluckhya Nath (14) 
though I do not understand that case to 
rule that the endorsement is sufficient 
by itself to prove execution. But one of 
the most common forms of fictitious 
' (14) (190G]T3~ CaL 537=88 I. A. 60 (P. O.j. 
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transactions in Berar i9 that by which 
an owner of property by the simultaneous 
execution of an apparent deed of sale and 
an apparent rent note or lease counterpart 
no lease being executed — transforms 
himself into the apparent tenant of 
another. 

Exhibit D-2 proves that tho original 
purported to sell tho dwelling house of 
Ratanchand and somo unspecified move, 
able property valued at Rs. 5 for Rs. 500 
to Fopatlal. It then recites that the 
vendor continues to occupy the house as 
the tenant of the vendee in accordance 
'vith tho terms of a separately executed 
rent r.oto. This rent note is alio not 
forthcoming. There is not a shred of 
evidence beyond tho recital I 
over execute l. Such recitals, like tlio-o 

»» to dolivery of |>< 

[also or itprinntetivi of a piomiieor 
intention never cn*ri*d cut. It n an 
ad '» itte I foot that I at ,| was am r 
rotation of Hat mch'.r.d. It i« e'-o:- '. 
niittcd, or at any rate hold proved, that 

Fopatlal never ha I physical | o»- o*«ion of 
tlm house f- I 1 - . U Y . 1,1 lhil ,1. 

ohand cootinn I to use oupy i ?. *4 
1 1 w®. t 1 his death, more 

than 12 years l*foro tho si.it. his widow 

Gulab B 

an.l occupancy cx ictly as ii I y inberi. 
taticc. Noither ov r ini i n ru| co is ■ 

Jo lopatlal or to tho defendants. Those 
»c‘ing tho ciroumatancos. no C. urt would 
be justu-od in la a in presuming that in 
. J4, when he executed tho deed of sale 
in favour of tlio defendants. Fopatlal had 
custody of the original deed executed in 
his favour twenty years before, even if it 

£rin« n«J* fe y MiUmo ‘ 1 ,hat l, '° K«i«- 
thc ,ko " ,o hi "' 

th,v y ffm"; ll " :ro ' 0,p ' a,n0UDt3 to 

this (1) That no presumption can he 
made under S. 00. Evidence Act. 1*72 as 
applied to Berar, in favour of any deiju. 
moiit unless such document is itself pro- 
duced before tho Court invited to make 
the presumption: (2) thc execution and 
registration of a deed of sale in Berar in 
favour of a person who decs not tako 
possession of the proporty which tho deed 
Purports to soil but loaves it with the 
apparent vendor, raises no presumption 
that the apparent vendee ever had cus- 
tody of the deed for the purposes of the 
abovo section. It follows from this that 
the foundation of the title relied on by 


the defendants fails, and that the plain- 
tiffs are entitled to succeed. Two other 
points were pressed on behalf of tho ap- 
pellant. and I w ill merely slato them. 
It is an admitted fact that tho defend- 
ants havo never paid tho price of tho 
house to Fopatlal or to his representa- 
tives, and that they have not filed the 
same in Court or made any deposit of it. 
The deed of silo was executed by Fopatlal 
ou 13th April 189-1: it was pro-ontod for 
registration hy the defendants on 13th 
August 1 SO I before a Sub. Registrar 
w hose original powvr i o 1 ey istor expired 
on that day. Fopit lul’s attendance was 
subsequently secured hv tho issue of pro- 
cess. He appeared on 12th October 
1-9! nnl repudiated the deed on the 
ground that the ai.reei* ont was that tho 
Pi ice of ( he ho 1.0 was to I e paid within 
onowc* k of the execution of the deed, and 

» wa« pot 1 erforn ed tbo 8 tlo had 
• ill< n tlirot fill. Tl <• v »n It . r offered to 
tbo 1 • I re the S 1; : iatrar hut 

1 • !>**! >1 .. 1 c i vo it. Tho Sub- 

!; i - ' rod tho document. 

what v. 1 - to show 
that he< btained the smeth 11 ci the Regig. 
t.ar I *d<» *-0 » 1 t •- r • xpii \ o! tho four months 
lo w'nich his ow n jui i>(iietion extended. 
On these facta the contentions for the ap- 
pellant me: 

(1) That the dee 1 of IS 1 is in law un. 
regi-tcred; '2) tint tho alleged sale to 
defendant-, rcmiins a disputed agreement, 
ft is not necessary to decide these 
[Kurts. Tho appeal is allowed. Tho 
decrees of the Con its Mow are reversed 
and the plaintiff w ill ho given a decree 
[nr possession of tho house in dispute. 
The defendants must pay and hear all 
costs throughout. 

1VN/H.K. Appeal allowed. 
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DltAKR.BllOCKMAN, J. C. 

.V ahomed Yacut — Applicant. 

v. 

Secretary, Municipal Committee, Nag. 
pur Opposite Party. 

Criminal Revn. No. 42 of 1913, Decided 
on 20th March 1913, from order of Mag., 
First Class. Nagpur, D/- 13th February 
1913 in Criminal Cas 0 No 54 of 1913. 

(•) C. P. Municipal Act (1903). S. 13S-Daily 
fine for continuing breach— Punishment muit 
relate to period anterior to Magistrate’s 
order and not in future. 

Tbe daily fine which may be imposed under 
S. 189 must relate to a period antorior to tho 



122 Nagpur Bijaram v. Municipal Committee (Drake-Brockman, J. 0.) 1918 


Magistrate’s order of conviction. There cannot 
bo punishment under that section for a future 
breach : G C. T. L. It. 32. Foil. [P 122 C 1. 2] 

(b) C. P. Municipal Act (1903), S. 66(1) 
and (3) — Delay by the Committee in passing 
order on notice under S. 66 (1) indicates 
sanction to construct. 

Under S. CG (.1), C. P. Municipal Act, delay in 
passing or lers ou a valid notice givea tinder 
S. CG (1) of tbc Act may. if followed by a failuro 
to reply to a written remiudor. lead to a conclu- 
sion that the proposed building has h*eu abso- 
lutely sanctioned. [P 122 C 1] 

Order. — The applicant has been fined 
Rs. 5 for failing to remove an upper storey 
added to his house in the town of Nagpur 
without the sanction of the Municipal 
Committee. The notice to remove al- 
lowed only one day for removal, which 
on the face of it is an unreasonably short 
period. But apart from this the appli- 
cant pleaded before the trying Magistrate 
that ho applied to the Municipal Com- 
mittee for permission to build. In the face 
of this plea the trying Magistrate should 
have inquired and placed ou record details 
of the application relied on. Under 
S. 66 (3), C. P. Municipal Act 1903, de- 
lay in passing orders on a valid notice 
given under S. GG (l), ibid, may, if fol- 
lowed by failuro to reply to a writton re- 
minder, lead to a conclusion that the pro- 
posed building has boon absolutely sanc- 
tioned. As pointed by the leirned Dis- 
trict Magistrate, it is impossible from tho 
trying Magistrate's meagre record to as- 
cartuin exactly what the defence sot up 
wa9, much loss to determine whether it 
is valid or not. Moreover the trying Ma- 
gistrate is wrong in thinking that it suffices 
by way of giving reasons for conviction as 
required by S. 263. Criminal P. C.. to 
state the bald fact tbit a notice to re. 
move was disobeyed. That fact being 
found, it remains to add, as required by 
Cl. (h) of tho last cited section, “a brief 
statement of the reasons therefor." 

The sentence passed is also illegal. It 
requires the applicant to pay Re. 1 per 
diem "unf.il he removes tho unsanctioned 
building," besides mu’etiog him in the 
fixed sum of Rs. 5. There is nothing in 
S. 139, Municipal Act, to justify such an 
order. That section lays down that in 
tho case of a continuing breach a lino may 
bo imposed for every day after the first 
during which the breach is proved to 
have persisted in. It is clear therefore 
that the daily fine which may be imposed 
must relate to a period anterior to the 
Magistrate’s order of conviction. There 


cannot be punishment under the section 
for a breach still in futuro. The decision 
in Empress v. Gangaram (l). though 
based on S. 97, C. P. Municipal Act 1889, 
is in point and should have been followed 
by the trying Magistrate The convic- 
tion and sentence are set aside and there 
mast be a fresh trial at which the accused 
person’s defence will bo set out in such 
details as to enable this Court, if again 
moved in revision, to understand the na- 
ture of that defence and to decide whe- 
ther in 6pito of it the accused is liable to 
punishment for not removing the upper 
storey objected to by tho Municipal Com- 
mittee. The trying Magistrate’s atten- 
tion is directed in this connexion to Em- 
peror v. Hhikia (2). Ilis omission to 
examine the complainant has already been 
brought to his notice. 

P .N./r.k. Retrial ordered. 

(1) 11893) G 0. P. L. R.U! 

(2) [19001 13 C. P. L. R. 171. 
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Drake-Brockman, A. J. C. 

Bijaram —Applicant. 

v. 

Secretary, Municipal Committee of 
Nagpur— Non- Applicant. 

Criminal Revn. No. 230 of 1914 Deci- 
ded on 7th November 1914 against judg- 
ment and finding of Mag. First Class, 
Nagpur, in Criminal Case No. 33 of 1914 
D /- 29th August 1914. 

C._ P. Municipal Act (1903), S. 152- 
Service of notice — Attestation of report br 
unofficial person is not necessary. 

The law of servico of uotices contained in 
S. 152 doc* not n quire the report of rervice of 
notice to bo attested by any unofficial person. 

[P 123 C 1) 

Order. — The applicant has been fined 
Rs. 20 under S. 139, C. P. Municipal 
Act 1903, for disobeying a direction giveu 
him by the Committee to alter and re- 
pair his privy. His defdDce was simply 
that be received no notice. The pro- 
secution examined two witnesses, viz., 
the Sanitary Inspector and a bavildar 
employed by tho Committee, who de- 
pose! that the applicant refused to re- 
ceive the notice which was consequently 
affixed in his presence to his house. It 
is now objected that independent per- 
sons. of whom tho bavildar deposed that 
some were present, should have beon ex- 
amined and that the Magistrate was 
wrong in disbelieving the defence wit- 
nesses called to show that the bavildar 
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abonfc two months before the date (27th 
April last) of the alleged servico tried to 
extort bangles worth Rs. 4 from the ap- 
plicant without payment and failing 
joined in getting upthiscaso. The Magis- 
trate was mistaken in thinking l*oih 
witnesses for the defence to he the ser- 
vants of tlie applicant, hut even if it ho 
conceded that the havildar bore him a 
grudge, there seems to bo no sort of 
ground for disbelieving tho Sanitary 
fnspootor aga’nst whom nothing specific 
is alleged. Tho law regarding service of 
such noticos is contained in S. 152, 
Municipal Act and does not re«juiro the 
report of service to he atte*'.el by any 
unollicial person. 

Tho fine is complained of as excessive, 
hut it is well within the maximum limit 
imposed by S 139 oi the Act and the 
sizo and the style cf the applicant's 
latrine indicito him to i.e :* por*on t.f 
;omo standing, I decline t> interfere. 
The applic it bn is r«joc* .* 1. The M igis. 
trate's attention is dir*:t» ! to ch • rulim* 
of this Court in Ji,nn hr <ir.nj r. CkUinth 
wara M unioipttiUt/ ( i>. flis record 
slioul I hive shown that t o notice served 
on the accuse 1 wjj issur -1 under proper 
authority, 

1 N • I pplicnl r , 

(It I’JiOj tf N. f*. U. ftlar I.C.IJK 
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Dkakj:-I1i: >ckman, J. C. 

Oultarshn F.ikir — Accused — Appel- 
lant. 

v. 

Emperor — Opposite Ratty. 

Criminal Appeal No. l|5ofJ9|5 ])*. 
cido.l on 13th July 1915. from judgment 
of Add!. Soss. Julge, Ward ha, D/- 2Ilh 
May 1915. 

Crimin . 1 Tri.l-Conviction - Moral con- 
viction of guilt ii not sufficient. 

A finding bts;d on a thcjry not merely un- 
supp tried by, but opoo.ol to. the direct evidence 
available is b.d in la*, Similarly .1 moral c»n- 
vietion of guilt is no «ufQoient fonnlubn for a 
verdict « f mill y, Unlc* it ii hi ed on Mlb'taotial 
facts vsbicb loul to iiootber rcaouavlo conclu- 
sion than that the person cliarR-d is cuiltv • 
5 IV n *s Cr. A,, nr. [|» 121 <; lj 

Judgment. — The appellant Gulxar 
Shah, a Mahomed an arc! about 10. along 
with Golria Kunhi. ng»l about *20, was 
tried by tho Additional Sessions Judge, 
Ward ha, on a charge of raping Kisni 
Liohartn, aged 25 years. Both were ac- 
quitted of that charge, but tho appellant 
alone was convicted of having indecently 


assaulted Kisni with intent to outrage 

her ru .desfyand sentenced under S. 364, 
I. 1’. C., to rig .rou.s imprisonment for six 
months. 

In 1:1 exhaustive ju Igrnont the loaruod 
Jud^ * has g:ion convincing 10 isons for 
holding that Ki-ni’s sloiy is unlrtio, 
Bot! noi view, 

and f irlher give it. is tli'.ir opinion that 
no indecent ossmlt v. •< committed, fn 
convicting I ho appellant- un.l r S. 354 
ihe.VMitiou.il Se-sious Julge bn b on 
greatly influence) by tho • liilicilrv of 
explaining, in the defence sot ti| . hvv 1**1 
entirely false story came to be M 1 bv 
Kisni to tho constable at her village the 
fimo night and again io ibo Sub.Jn- 
spector next day at noon. 

There cm le no daiibt tint Kisni 
\ r • .'I : 1 1 < * | ' i ■ ; 'if 
Sst- rdAV the 20; h Mirchhst. Sh-'sit 
with the appolhnt in Ins cart while 
Golria drew. !l*»r account of how *ho 
0 ® to do i his hat b ion ri illy dit- 
Micro I . As G'tl/.ar Micro D p*rl ujHv 
ere lil Id ovidonoe to support bis mury 
”■ ' • va »hj et w - to bring kut ir 
• i«»»n Kranw.tii, a village two miles from 
Alipur. Eran.vari contiini i shrine of 
tb;» god less Du hi. mil GgJ.ar says that 

1 mi k % ift iu h . v ; • 10 g( th ro. 

I thcon in 1 to 
s.uw that Kisni 1 ch« 1 Knnwari that 
evening. On tho other hand. WJ in Klntik 
and Ah 1 Simj.i (i». Ws. 3 and 2) support 
Kisni i.n h t story th a: situ returned to 
Alipur with them from a spot only l 1/4 
miles fr mi that villigo. Aha went to that 
S|**>t on h tiring a woman’s cry for help, 
but suv no -et amounting to an offence 
b-.ing committed : both Kisni and Gul/.ar 
were arranging their clothes and the 
former alleged that Gulztr had dis- 
honourci her majhi izzat ghotli : where- 
upon ho scolded Gulzar, who without 
spa iking got into his cirt and drove on 
with Godrii towards Kraowari. Walia 
professes to havo seen •«ui/.ar on Kisni, 
but on this point l.e is undoubtedly 
lyiog : according to hi. n Aba oncoming 
up said nothing to anyone and Gulzar 
drovo o*.l at once towards Eranwari. 
Neither man lends any support to Kisni’s 

allegation that Godrii hold her hand 
while Gulzar bad conuexioo with her. 

1 he Additional Sessions Judge has 
believed Ah Vs evi lenco in the main. 
Nevertheless he h is come to a conclusion 
a3 to what happened iu the oart, which 
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13 not supported by Aba's account of how 
Kisni described tho incident immediately 
after its occurrence. According to that 
account Gulzar dragged Kisni out of the 
oa ,*£- ' * 10 learned Judge’s finding is : 

(■ulzar began taking liberties with Kisni. She 
resented it, uot because her morals were all cor- 
rect or because she was unaccustomed to such 
treatment, but because there was another man in 
the cart. Even depraved woman have the ideas 
ot decency. Gulzar, knowing her past history, 
aid not expect an oppo-ilion from her and 
counted too much upon her loose character. 
Kism, not liking tho liberties which Gulzar was 
takiug, got down. He too get down after her 
and began to lay his hands on her. Sbe raised 
a cry and \N, ilia and Aba arrived. Gulzar does 
not appear to havo done anything more than 
Bault 8008 b ° y0nd an ordinar y 'odccent as- 

Now oven Kisni herself did not sug- 
gest at the trial that any liberty was 
taken with her in tho cart boyond pre- 
venting bor from getting out. She dcpcsed 
that she jumped out and was followed by 
Gulzar. That any violence was usod or 
impropriety attempted in Ihe cart seems 
to mo most improbable, in view of tho 
fact found by tho Judgo that Golria was 
thoie and that by mere accident, not by 
design conneetod with auv evil intention 
of Gulzar towards Kisni. If a finding not 
supported by positive evidence is to bo 
adopted, it inay vory plausibly be urged 
that Walia, in his search for his lost 
sheep, came suddenly on Kisni and Gul- 
zar in a compromising position and that 
Kisni invented her story to excuse her. 
solf. That Walia and Kisni aro anything 
hut strangors to each other is shown by 
Aba and believed by tho Additional Ses. 
sions Judge. 

Having given all the evidence my 
careful consideration, I conclude tbit it 
would bo unsafe to uphold the conviction 
under S. 354, I. P. C., based as it is on a 
theory not merely unsupported by. but 
opposed to, the direct evidence available. 
Tho Additional Sessions Judge seems to 
have acted upon moral conviction that 
the appollant must havo done something 
improper and thus to have been led into 
punishing him for a definite offence with- 
out being really able to indicate a definite 
act established by satisfactory evidence 
and constituting that offence. As re. 
marked by Macpherson and Glover, JJ. t 
in Queen v. Sorob Hoy (l). a moral con. 
viction of guilt is no sufficient foundation 
for a verdict of guilty, unless it is based 
on substantial facts which lead to no 
(1) [18663 5 W. R. 28 Cr. 


other reasonable conclusion than that the 
person charged is guilty The appellant 
is accordingly acquitted and will forth- 
with be set at liberty. 

P.N./r.k. Appeal allowed. 
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Drake Brockman, J. C. 

Iiala Defendant — Applicant. 

1 it iu Plaintiff — Non. Applicant. 
Civil Revn. No. 286 of 1914, Decided 
on 7th November 1914, from decree of 
Small Ciuso Court, Judge, Wardha. D/- 
23rd July 1914. 

(•) Interpretation of Statutes — Statute 
providing special remedy— Common law re- 
medy not expressly excluded — Person suing 
is entitled to elect to pursue either remedy. 

la c»Sii where a slatuto provides a special re- 
medy! >r a right or lUbilivy alreidv existing, 
no,eM *ho statute couuius words which either 
ex pres- lv or by n*c*«stry implication cxcludo tho 
common law rem-.lv, tho person suing bits hi* 
clccti jq to ptiuuo oitiier that or tho statutory 
rcniedv. [P125C11 

b) Cattle Trespass Act (1871), S. 22-Suit 
for damages for illegal seizure of cattle is 
not barred— -Onus lies on defendant to show 
that seizure was justifiable. 

In a suit for d.uuagc* for illegal seizuro of 
cstile the odo< li-»* on the defendant to provo 
that the seizure w. is justifiable in law. 

[P 125 Cl) 

Such a suit is not barred bv reason of Ob. 5, 
C*el? Trespass Act. 15 II*. It 27.); 10 Cal. 159, 
Foil. 2 C. L. It. 814, tint Foil. [P 125 0 1J 

.V. /f. Hobde—tor Applicant. 

Judgment.— This application arisos 
out of a suit brought on tho Small Causes 
side of tho Sub Judge's Court at Wardba 
to recover damages for tho illegal im- 
pounding of the non-applicant’s cattle. 
Tho learned Ju Ige threw on tho defom 
dant the burJ.n of justifying the ad- 
mitted seizure and confinement of tho 
cattle and disbelieving tho evidence ad- 
duced to provo that the auimals when 
seized were eating hay belonging to the 
defendant’s employer decreed the claim. 
This Court is asked to interfere on three 
grounds, which may he briefly stated 
thus: 

(1) The burden lay on the plaintiff to 
prove the illegality he alleged. (2) Tho 
suit is barred bv reason of Ch. 5, Cattle 
Trespass Act. 1871. (3) The defendant’s 
witnesses should havo been believed. 
The first contention is rested on S. 101, 
Evidenco Act. which runs as follows: 

"Whoever desires any Court to give judgment 
as to any legal right or liability dependent on its 
existence of facts which ho asserts, must prove 
that those facts exist." 



1918 Emperor 

Now it is true that the plaintiff has 
included in his plaint a statement that 
the seizure of his cattle was illegal. His 
story is that when taken they were lying 
uuder a tree in the village jungle. Prima 
facie to deprive a man of his property by 
disturbing his possession is to do him a 
legal wrong aud so to give him a cause 
of action in toit. To use the words of 
the Privy Council in Royers v. liajcndro 
DttU (I), nob ID act ' prejudicially af- 
fected the plaintiff in some legal right." 
Tho defendant sought to justify tho 
seizure in the manner already stated, 
aud had no evidence been given on either 
side, the defendant, who in 6ub*tauco 
stated tho affirmative, would have failed, 
S. 102? Evidence Act being applicable. I 
hold therefore that the onus was cor. 
recti y laid by the lower Court. 

Upon tho second point the authorities 
arc opposed to tho applicant's conton. 
tion. I refor to'.Vomu* Mollah v. /.*»// 
Mohun Togadgecr (2) aud Shutlrughm 
Das Coomar v Ilokna Showtal (8). In 
tho former the provision of law con- 
sidered was S. 11, Act 3 of 1857 
(an Act relating to trespasses by cattle), 
hut tho terms of that section correspond 
closely with those of Ch. 0, C.ttlo 
Trespass Act, 1871. Jt/cm v. Kalla 
Burst ( 1), the only case which favours 
tho applicant, was not apparently argue 1 
before tho High Court, a consideration 
which weighed with the Judges who do- 
oided tho later Calcutta case above cited. 
Tho opplicant rolies on Jagannalh v. 
Khuba (5), where howovor tho Statuto 
to ho considered creates a liability not 
existing at common law and gives also a 
particular remedy for enforcing it. The 
present case belongs to an entirely dif- 
ferent class, which consists of cases 
whoro a special remedy is provided for a 
right or liability already existing. In 
the latter class, unless the statute con- 
tains words which expressly or by neces- 
sary implication excludo the common law 
remedy, the party suing has his election 
to pursue either that or tho statutory 
remedy. This general rule finds expres- 
sion in S. 91, Civil P. C.. which lays 
down that Courts shall havo jurisdic- 
tion t o try all suits of a civil nature px - 

(1) [IBS 011 8 M. 1. A. 103. 

(2) [18? l] 15 W. R. ‘27 0 . 

(3, 11880] 10 Cal. 15). 

M) U878J 2 C. L. R. 311. 

(6) [1909] 6N.L.R. 176=4 1. C. 795. 
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cepting suits of which the cognizance is 
either oxpre^sly or impliedly barred. 
It was a | plied in Krishna v. Death (<»), 
whore it was held that the summary re- 
medy provided by Act 9 of 1H(>I doos not 
bar a suit by a Hindu father to recover 
possession of his minor son alleged to 
l>o illegally detained by the defendant, a 
view which v.ns abo tikr-n by fhougbton, 
J., iu the earlier ci 8 o of In t 'no matter of 
the petition of Ka*ki Ckunder Sen (7). 
I would abo refer to tho compai atively 
recent de;dsi< n of a Pull Hunch of tho 
Madras High Coutt in Zam.ndar of 
Fella i urarn v. Sankara ppa Keddmr 
(8), which affirms tho correctness of tho 
following general pi iuciple laid dow n in 
an earlier l ull Dench decision: 

"When .a Matuie in cotifunialcry of a pro- 
exirtiuz right the new reu.uly is presumed as 
cumulative or nltcrontivo unl*«* an intention 
t j ihi outiBry jppai« frtm icmo other part 
of the rutule." 

With regard to the difficulty noticed in 
AMm v. Kalla Hurzi (1), namely that 
Ch. 7. Cattle Trespass Act, 1871, re- 
serves the right of filing a civil suit only 
in thoca e specified, I think tho Legi9- 
1 ituro clearly .intended to make tho 
S|*ec ia I remedy afforded by tho Act in 

that ca>o cumulative, while leaving the 
remedy under Ch. 5 ns merely an alter- 
native one. Thero remains the merits of 
the applicant's dofenco. As to theso I 
havo to observe that tho parson who took 
the animals to the pound, viz., tho de- 
fendant. him«olf did not outer tho wit- 
ness-box. while his witnesses admittedly 
did nothing to piovcut tho trespass by 
tho plaintiff's cattlo though working 
close by. Tho lower Ccurt had tho great 
advantage of noticing tho demeanour of 
those witnesses and 1 am not prepared 
to upset his decision that they had been 
tutored. The application fails on all 
point9 and i3 dismissed w ithout notice to 
the opposite party. 

P.N./R.k. Application dismissed. 

(G) (1886 y Mad. 31. 

(7) U6r2] 8 Cal. 2GG. 

(8) 11901] 27 >Ud. 4 83. 
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Haiti. n, A. J. C. 

Emjreror. 

v. 

M a roll Trli — Opposite Party. 

Criminal Revn. No. 203 of 1917, Deci- 
ded on 20th November 1917, from erdor 
of Sess. Judge, Wardha, D /- 30th Octo- 
ber 1917. 
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Court-fee. Act (1870), S. 19. Cl. (17)— 
Petition of appeal by prisoner presented by 
pleader is exempted. 

A petition of appeal presented by a prisoner 
not personally but through his pleader is ex- 
empted from court-fees under Cl. (17). S. 19 

IP 12G C 1) 

Judgment — This i9 a reference by 
the Sessions Judge under S.438, Criminal 
P. C., questioning the propriety of an 
order hy the District Magistrate return- 
ing to the prisoner's counsel an appeal 
presented on behalf of a prisoner in jail 
on the ground that the appeal petition 
was not stamped with a court-fee stamp. 
The District Magistrate was called upon 
to show cause why his order should not 
he set aside and why ho should not he 
directed to dispose of the appeal accord- 
ing to law with reference to Cl. 17. 
S. 19, Court fees Act. The section and 
clause read together provide that 
"nothlnq continued in tbit Act .ball render 
chargeable with any fee a petition by a prisoner 
or other per»on in dure*, or under 'restraint of 
auy Court cr of it« otlicerr." 

The Disirict Magistrate supports his 
order as follows: 

"Interpreting the clause strictly I am of 
opinion that a petition by a counael on behalf of 
such a person is not a petition by him but one 
on hi. behalf." 

It is the practice of this Court to 
accopt petitions, whether appeals or 
othor applications, presented by counsel 
on behalf of a prisoner without any 
court fees stamp, on the authority of 
Cl. 17,8. 19, Court-fees Act. In Knli 
Prasad Banerji v. Gisborne and Co. ( l). 
it was hold that the clause applied to a 
petition presented by a prisoner not por- 
8onally hut bv his vakil. This supports 
the practice of t hi® Court, and the order 
of the District Magistrate was in my 
view erroneous. The order of the Dis- 
trict Magistrate is set aside. He will 
admit the petition of appeal and dispose 
of it according to law. 

P.W./R K . Orde r aside. 

(1) [1884] 10 Cal. Gl. 
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Findlay, Offg. a. J. C. 

Nanakram— A ccu9€<l — Applicant, 

v. 

Emperor — Opposite Party. 

Criminal Revn. No. 51 of 1918. Deci- 
ded on 23rd April 1918. from order of 
First Class Magistrate, Khaodwa, D/- 
22nd February 1918. 

Criminal P. C. (1398), S. 403 <!)— First 
trial void ab initio owing to absence- of com- 


(Findlay, 08g. A. J. C.) 1918 

plaint — Fre.b trial ia not barred under 

S. 403 (1). 

The phrase "bas once been tried by a Court of 
competent jurisdiction" iu S. 403, sub-S. (1) 
Criminal P. C., is net one which limits the' 
application of tbe provision to reasons affecting 
the nature or ordinary powers of tbe Tribunal. 
It is wide enough to cover a case where the first 
trial was ab initio void owing to the absence of 
a compiaint. [P 126 0 1) 

In such a case therefore S. 403 (1) is no bar 
to a fresh trial of the accused : o'G Mad 308, 
Dis%. Jrcn: ; K'J All. h93. Foil. IP 128 C 2) 

Gupta — for Applicant. 

G. P. Die k — for the Crown. 

Order —The applicant Nanakram Agar- 
wala applies for revision of the order, 
dated 22nd February 1918, of Mr. Gokul 
l'arshad, First Class Magistrate, Khandwa, 
allowing a complaint of the Subofdinato 
Judge to proceed against the applicant 
under S. 209 read with S 109, I. P. C. 
It will he convenient to traco the earlier 
history of the present case. In Civil 
Suit No. 71 of 1915 the Subordinate 
Judpo found that Nanakram had com- 
mitted olVeuccs under Ss. 193 and 463, 
I. P. C. The Subordinate Judgo accord- 
ingly took proceedings under 3. 476, 
Criminal P. Codo : the trying Magistrate 
found that an offence un ler S. 209 road 
with S. 109, I.P.C., had been committed 
and convictfd the applicant accordingly. 
Thereafter an application on the rovi- 
sional side was ma le to this Court and 
Pridoaux. A J. C., held that as no 
sanction for tho prosecution of the appli- 
cant under S. 209 had been obtained 
and as the matter reached the Magistrate 
in the form of a complaint and not ft9 a 
sanction, S. 195 (5) Critniual P. C., was 
not applicable and tho trial was bad. It 
was further pointed out i hat, where there 
has been no complaint under S. 195, 
Criminal P. C., as regards the offence of 
which the applicant has been guilty, the 
absence of a complaint is not a mere cura- 
ble irregularity but the trial is bad ab 
initio. Prideaux, A. J. C., accordingly 
set aside the conviction and the sentence. 
Thereafter the Subordinate Judge, 
Khandwa, filed a com plaint under Ss. 209 
and 109, I P. C . and the applicant was 
again put on his trial as a result of the 
order of the First Class Magistrate, dated 
22nd February 1918, which is the subject 
of the present revision application. 

This application, as presented, dis- 
closed two :n\in grouuds for revision but 
the second rue " us not pressed and I am 
concerned only with the 'first which is 
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to the effect that S. 403. Criminal P. C., 
was a bar to a fresh trial. It may, first 
of all, be pointed out that Prideaox, 

A. J. C., did not in terms acquit the 
applicant; all he did was to set aside tho 
conviction and sentence. I do not think 
however that thero is here involved any- 
thing more than a question of mere 
terminology. Thero could have boon no 
discharge oC the accused, a charge hav- 
ing been framed, and although the 
actual term was not used, the order of 
Pridcaux, A. J. C.. is. for all pur. 
poses, equivalent to nn ac Miittal of tho 
applicant. Tint this is so. is also dear 
from another point of view. The High 
Court acting under S. 439, Criminal 
P. C., may exercise the powers ccofor re 1 
on a Court of appeal under S. 423, and 
the latter provision contemplates in an 
appeal from a conviction tho reversing of 
tho tin ling and seotonceand tho acquittal 
or discharge of tho accused. Thero is, 
in short, no in'ormoliate |K>wer confer re 1 
by which tho Court of appeal may set 
aside a finding and sentence and vot not 
uc quit tho accused, thus leaving closed to 
him tho heuullt which S 10', Criminal 
P. C., accordingly couferj. 

I pass from this preliminary matter 
to the far more important question in- 
volvo l iu this case. As.* inning that I l:e 
order of Pridcaux, A. J. C., was an 
acquittal or homo thing ( piival >n» there- 
to. dons S. 403, Criminal 1*. C , bar 
tho fresh trial? Tho hamed coun«nl 
for applicant has urged in tiii 
nexion that tho various decisions which 
arc quoted in tho Magistrate's order 
as authority for his proceeding with 
tho trial wore for tho most part in- 
applicable, an i il has been urged in 
particular that tho words ’’who has coco 
been tried by a Court of competent juris- 
diction" in S. 403, sub S. (1), must have 
rofcience to tho character and status of 
tho Court and not to any extrinsic cir. 
cumstanco which may render tho first 
trial bad, us in this case tho absonce of 
a complaint did. Considerable stress has 
l>30ti laid in this connexion on the deci- 
sion of Sundaru Aiyar and Ayling, JJ., 
in Ganapathi Ithalta v. Emperor (l). 
In this case tho accu<ed ha I been con- 
victed under S. 211, 1 P. C., hut tho 
conviction had been quashed by the High 
Court on t tie ground that an otlence 

(1) UOI tl ?C Mad. J#i=l9 L C. 310=14 
Cr. L. J. tc 14. 


under S. 1^*2 and not under S. 211 had 
been committed and no sanction in res- 
pect of the former offence had been ob- 
tained. After a fresh sanction had been 
obtained. a fresh provecui ion was initiated 
but the above Justices hold that it was 
barred under S 40 i ( l). Criminal P. C. 
The learned standing counrnl. on behalf 
of the Crown. Iris point*? 1 oilt correctly 
enough that the .M i Iris e.»v* is distin- 
guishable from I ho jmsent om\ in that 
the question involved in tho Madras do- 
cision was one «'f ward * • sanction while 
in the present ci-o there was tho 
fundamental and fatal 11 iw of tho ab- 
sence of a complaint on which tho 
whole stil o juont. procee lings should hive 
l ocn based Tho absence of a sanction 
under S. 195. Criminal P. C., is cura- 
ble under S. 537 idem, but. the absence 
of complaint is a fatal flaw and viti- 
ate the triii nl> initio. All tho 6ame 
tho language of the two Justices at page 
311 (of 2c* yj.iri ) of the report suggests 
i in I i " seat otse they would 
have Ikj-ti prepared to hold that S. 403, 
suh.S. Cl), is a bar to tho fresh trial for 
the ratio loci doudi of rho judgment is to 
ho found in tho opinion that the ques- 
tion i f competent j irisdiotion referred to 
in sub. Ss. (l) and (l). bn reference only 
to tho cY rielor and status of tho tribu- 
nal and not to the absence of any con- 
lit i ii essential find precedent to tho 
institution of proceedings befoto tho 
tribunal. That the absonco of a com- 
plaint would cf-mo under the latter 
category is clear enough. If however I 
am correct in supposing that tho Madras 
decision referred to goes as far ns I think 
it does 1 am with all deference unable to 
accept the opinion of the learned Justices 
Concerned as o»io to be followed implicit- 
ly. Whi'.o the question of competency 
of jurisdiction inferred to in sub-Ss. (1) 
and (4), S. 403, will in the groat majority 
of cases have reforeuce only to the 
character and status of the tribunal, yet 
in my opinion tho language of the provi- 
sion is wide enough lo apply and to be 
intended to apply, to cases like the pre- 
9ent w' ere there has been a fatal fault 
ab initio in the trial and where in con- 
se juenco.t :*» trial has been radically had. 
This view has been taken by Knox, J., in 
Husain JChan v. Emju-ror (2) in which 
case ho h 1 I that as there had been no 

(3) [1917 j '} All. 29 — 'J I C. Gj 0=H Cr.L J 
M0. 
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permission of a Registering Officer under 
S. 83, Registration Act, 1908. for the 
initiation of a prosecution that prosecu- 
tion was bad or in other words the Court 
had no competent jurisdiction and a 
fresh trial lay in spite of tho provisions 
of S. 403, Criminal P. C. Unfortunately 
the loarne 1 Justice Ins not in the decision 
quoted discussed in detail the question of 
law involved. 

It may be of intorost to look very 
briefly at the matter from a more funda- 
mental point of view. What is tho 
underlying principle of S. 403, Criminal 
P. C. This provision is undoubte lly an 
attempt to give statutory expression to 
tho principle of autrefois convict and 
autrefois acquit. The Legislature ha3 
attempted to soouro that a man who has 
once been tried and acquitted for an 
jffenco shall not hoagiin put on trial for 
tho sarao offence if he was “in jeopardy" 
at the first trial. Now for an accused 
so to have boon “in jeopardy" there are 
other essential and precedent conditions 
besides tho more status and character of 
tho tribunal. Two obvious onos are that 
tho complaint or indictment must have 
boon a good one and tho trial must have 
boon on tho merits. If tho language of 
tho learned Justices in the Madras deci- 
sion referred to abovo were to bo inter- 
preted strictly, it would probably be im- 
possible to put on his trial again under 
that interpretation of tho law a man who 
had once been acquitted although clear 
proof was forthcoming that the tribunal 
had boon bribed by him to acquit him 
and that there had been no trial on the 
merits. Now looking to tho language of 
S. 403, sub-S.(l), it seems to me that the 
phrase "has once been tried by a Court 
of competent jurisdiction’’ which occurs 
therein is not one which limits the appli- 
cation of the provision to reasons affect- 
ing the nature or ordinary powers of the 
tribunal. The phrase is in my opinion, 
wide enough to cover also a case like the 
present where the first trial was ab iuitio 
void owing to the absence of a complaint. 

If the contrary .were the case I should 
have expected to find that the language 
of tho provision would have been more 
limited and specific. 

Now in the present cas9 what i3 tho 
position? This Court has found it nocos. 
sary to set aside the original trial as a 
fundamentally bad one. The Magistrate 
had had in reality no jurisdiction to try 
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the man at all because of the fundamental 
defect in the case, the want of com- 
plaint. The applicant, in short so long 
as he wa9 detained in custody or on 
bail under the first conviction was in 
this position under what was in reality 
a faulty authority, for there had been no 
real and good trial and a fortiori there 
was no good conviction the Magistrate 
in the first Court not having been seized 
of tho case at all. In the present case 
therefore I am of opinion for the reasons, 
given above that S. 403, Criminal P. C., 
is no bar to tho retrial of tho applicant, 
for the simple reason that tho first Court 
was not a Court of competent jurisdiction 
to try him. The application for revision 
is accordingly dismissed and tho crimi 
nal proceedings in the Magisirate’s Court 
may go on. 

P.N./r k. Application dismissed. 
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Mittra, A. J. C. 

Madhorao— Plaintiff— Applicant, 
v. 

Abdul Gafur— Non- Applicant. 

Civil Rovn. No. 114 of 1915, Decided 
on 2 1st Juno 1916, against judgment and 
decree of Small C. C. J., Drug, D/- 30th 
January 1915. in Suit No. 516 of 1914. 

Tort — Malicious Proceeding! — Illegal 
seizure — Onus is on defendant to show that 
aeizure was legal. 

In a suit for d unisea for wrongful seizure of 
cattle the burden is on tho defendant to provo 
that the seizuro was legs!. [P 129 C 1) 

.V. R Rohde— lor Applicant. 

G P. Dick — for Non- Applicant. 
Judgment Tho plaintiff sues for 
damages for wrongful impounding of his 
cattle by the defendant The latter ad- 
mits the seizure, but pleads that ho was 
justified in law as ho found the cattle 
grazing in his jungle. The lower Court 
has found that there is no satisfactory 
evidence to show that the cattle wero 
grazing in the defendant's jungle. It 
also found that the plaintiff has failed 
to prove that tho seizure took place 
when the cattle were grazing in the 
plaintiff's jungle and therefore dismissed 
the suit. The defendant’s co3ts were 
disallowed as ho failed to prove his 
allegation. The sole question is whe- 
ther the burden of proof lies on the plain- 
tiffs to prove that the seizure was illegal 
or whether it i9 for the defendant to 
justify his seizure. The applicant for 
revision relies on an unreported ruling 
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of this Court: Bala v. Vithu, Civil Re- 
vision No. 286 of 1914 (1). which sup. 
Jports the view that it was for the de- 
fendant to justify the seizure. I en- 
tirely agree with the view taken by Sir 
Henry Drake Brockman in tho latter 
case. I may point out that this is not a 
case of tort bised on absence of legil pro- 
cess where an improper order has been 
procure! from a competent authority. In 
such a oise the burden lies heavily on the 
Iplaintiff to establish his case. This is 
'an instance of self help in abatement of 
'nuisance which the law allows. But the 
Iparty taking tho law into his own hands 
•must justify his act. just as under tho 
iPenal Codo the bur leu of proof lies on 
Itho party relying on tho right of pri- 
vate defence. To hold otherwise would 
bo contrary to principle. On tho finding 
of the lower Court, the plaintiff i- en- 
titled to a decree for Ka 19 12-0. The 
doerco of tho lo vr C »»i't is set aside 


piv-ed with the con-cnt of parti***. Sub S (8) i« 
limited to whoro tin* parlies invit» tin* 

Court to p«-*« a particular detro-j and the Court 
act* accord mel y. II’ 180 0 2i 

(c) Civil P. C (1908). S. 96 (3 — Decree 
based on finding n^ainst consent of one party 
is not consent decree 

A d«cr *e b.iseJ on a finding arrived at by the 
Court against the e u*-< * of r.im party, ti tl:e 
effect that I lie iii.it (• r in di-Mil' lias been com • 
proini'cl, is not a A*— r*«* • i -<■•1 with tlio con* 
scut < ? i irtb and & 9G bas 1 ' • r f« re no 
applied ion to it ( I’ 1 '* I (J 1> 

id) Civil P C (I90SI.O. 23 R 3 Alleged 
Compromise acted on by defendant pleaded 
as bar to suit —Dismissal of suit Decree is 
not under O 23. R. 3. 

v.'li r* ti: .ill 3 i: ' I I «U 

fully aetcl hi lb< <1 bud in* i' 1 1 *• i • i <1 in bar 
of a -nil. m*l :b<* Court b >Miug that Ilia i ! » n 
ni ii i |d in ‘so* tin 11 d dn n n it 

i-r.-p-ilv I. Ju-crlted as no mado under <>. 21. 
R. 3. Cl* 111 Oil 

If. II. I hr l - I .r \|poll nits. 

M. I! /;.»/ /• — for ll^poii'lonto. 
Judguient —It 1- nftce sari to .tutu 
tho (act- of tic- cit>’ I b-i. ii l'Mit 1 Onkar 


and a dooree for Rs. 19 . 12 0 with costs 
in both Courts will ho pissed. I allow 
Rt. 16 its picador's fee. 

v It. /it K. Decree set aside. 

1. M I 0 237. 

* A. I. R. 1918 Nagpur 129 

Stan von, A. J. C. 

lienuka and other * — Plaintiffs -Appel- 
Iftnts. 

v. 

Onkar and other* — Defon lints -Res- 
pondent*. 

Second Appeal No .^0-15 of 1911. Do- 
oided on 27th October 191 1, ngiin-t ne- 
uron of Addl. I)is». -I til go. Akoli, in C \. 
No. Ill of 1913. D/- Ilth Novimlei 
1913. 

<• (al Civil P C. (19081. S. 96(3. and O 23. 
R 3-Evrrv decree incorporating compro- 
mice under O 23. R. 3 is not ipso facto con 
sent decree -h may deal with only part of 
subject matter of suit. 

livery decree which hu incirporat-J an agree- 
ment coin prom i«*» or «ili«Urthn ordered to be 
record* I uuderO. 21. K 3. Civil P. C., is net 
ipso f.icto " a d i-roe p*«srd by the Court with 

• he consent of parlies ” within tho meaning of 
S.'JOtft) of the G >J : It may do <1 only with a 
pirloftho subject- matter of lie >uit or it may 
he a contested agteement, compromi** or satis- 
faction which has be- n tho *ubj«ct of *n is«ue. 

* rial and decision bv the Court. f P no C 21 

(b) Civil P. C. (19081. S 96-Sub-S. (31 is 

limited to cases where parties invite Court to 
pass particular decree and Court acts ac- 
cordingly. 

Tin right of appeal genrrallv given against all 
decrees by S. 'JG. sub-S*. i and 2. Civil P C. is 
•only withheld by sub-S. (3) in tb* ca« of decree 

1918 N/17 k lb 


was *ii-. • tiw* i. t n : ur in i prut |j»jh ’suit 
brought, by tho pi tini ill's Mt. Honuka. 
Ml. Strji and Mo. Rtdhi. That suit 
reach* I this C »nrt in tho form of Second 
Appeal No. I2l B of 191*2, which was 

liioi Ookir on 29th April 

1912 On 17th August I9il tho plain- 
t'fi* tile I the present suit against Onkar 
an I 1 lun wall an I fjtxurin was subse- 
quent Iv I ' ■! a- i defendant 3. On 19tli 
.lulv l‘Jl'2. after the h,. inner ol liti(j:itiou 
in ller ir tho suit w as si ill : i j.iclimi- 
nary stage, no issues having boon flamed 
when th« picador lor Onkar nmdo the 
following stat-jin ml before tho Munsif . 

** Tin* nuin r in cMitr.-vci«> botweeu tint 
I'titi*** - i< ena*)fjro<Ml oil d 0-mrt bet men 
pi* ••’ilf- uni d«*f>*ml'.ni 1 I7lb June 1912 

and fill July 1912. There um -io appeal pend- 
•i ' ’ i nt : I tlnU f • • n I defou- 

daot I. ! t was agreed that defendant l should 
withdraw the appeal and the plaintiff* should 
wilhdr.-.v tht* Mill Acting on tbi* coniwromisu 
defendant l withdraw his .ippeil about ou«« 
month hack. Theauitcann 1 1 hen foro proceed. ” 
To this tho plaint ill s' (dea ler replied :* 

“ There ««< no compromi.-o like the ooo »l‘ 
le~.*d by defendant 1 . " 

The Munsif framed tho following issue: 
■■ Whether the suit Ins been compromised out 
of Court, a* allej.-d by defendant 1 " 

Four witnesses were examined for tho 
lefendints. hut Onkar himsolf did not 
venture into the box. One of the wit- 
nesses was tho husband of tho plaintiff 
Renuka. lie deuiol that there had been 
any compromise of tho suit. Tbo other 
three witnesses supported tho story of 
the defendant. The plaintiffs Radhi and 
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Sarji gave evidence that no compromise 
had taken place, though Radhi admitted 
that a proposal had been made to and 
refused by her. The Munsif held— as I 
shall hereafter show upon a material mis- 
apprehension of evidence— that the case 
had been compromised, and he dismissed 
the suit on 25th November 1912. He 
passed no decree in terms of the com- 
promise as pleaded, but held that as a 
result of the agreement out of Court the 
suit could not proceed and he therefore 
dismissed it. Against this decree the 
plaintiffs appealed to tho District Court, 
the appeal being filed on 16th April 1913. 
Meanwhile Second Appeal No. 121-B 
of 1912 in this Court had been prossed 
to a conclusion. No application was ever 
made to withdraw it. Onkar had engaged 
counsel who appeared on 28th January 
1913 and argued it, tho plaintiffs also 
appearing by counsol in response to it. 
The appeal was dismissed with costs on 
tho same day, and a copy of this Court’s 
judgment with the records was returned 
to tho District Court in February 1913. 
It so happened that the Judgo of first 
appeal in that case was Mr. Dighe, who 
also tried the first appeal in tho present 
caso. It was pointed out to him in 
vain that tho whole foundation of the 
alleged compromise, namely that the 
defendant Oukar should first withdraw 
Second Appeal No 121-B of 1912 *od 
that ho had done so was a falsehood. 
Mr. Digho wrote: 

"Whether the dofcnd.ints have before the Judi- 
cial Commissioner’* Court acted according to their 
part of the contract or uot is not the gist of 
the point for our determination." 

He concurred with the Munsif’s find- 
ings in his usual superficial style— over- 
looking the patent errors to which I 
shall presently draw attention— and dis- 
missed the appeal. Tho plaintiffs have 
now made this second appeal. A very 
intelligent and plausible argument was 
advanced on behalf of the respondents 
that no second appeal lies in this case. 

It was urged that every decree under 
O. 23, R. 3 is a "consent decree" within 
tho meaning of that term under S. 96, 
sub-S. (3). Civil P. C., 1908. It was 
pointed out that O. 43, R. 1 (m), provides 
for an appeal against an order recording 
an agreement of compromise, aud con- 
tended that this would bo superfluous if 
an appeal was intended to be allowed 
against the decree based on such a coih- 
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promise. It was further suggested that 
sub-S. 3 of S. 96 aforesaid was a substi- 
tute for that part of S. 375 of 1882 
Code which enacted that a decree based 

on a compromise should be final. From 
this position it was argued that the 
appeal to the District Court must be 
taken to have been an appeal under 
O. 43, R. 1 (m), against the order record- 
ing the compromise, and no second appeal 
lies against the decree in that appeal. 

1 am of opinion that this argument 
though specious is unsound. In the 
first place, every decree which has incor- 
porated an agreement, compromise or 
satisfaction ordered to be recorded under 
0. 23. R. 3, is not ipso facto "a decree 
passed by tho Court with tho consent off 
parties." It may deal only with a part; 
of tho subject-matter of the suit or it! 
may be a contested agreement, compro-j 
nme or satisfaction which has beon tho 
subject of an issue, trial and decision by! 
the Court. 

If the legislature had intended that 
every decreo made in pursuance of 0. 43, 
R. 3, should bo final, it would have repea- 
ted the provisions of S. 375 of the 1882 
Code to that effect. Under that section 
there was a conflict of opinion a9 to 
whether compromises made out of Court, 
but afterwards repudiated could be made 
use of as the basis of a final decree under 
that section. The Allahabad High Court 
held that they could not bo so used. The 
other High Courts hold that they could, 
but introduced a rulo of practice allowing 
appeals against findings in disputed 
cases: see Bandhu Bhagat v. Shah Mu- 
hammad Taqi (l). Brojodurlab Sitiha v. 
Iiam'inatli Ghosc (2), Sndharan v. Pura - 
mathan (3) and Samibai v. Premji (4). 
The legislature has now decided to allow 
suits to he disposed of on all agreements, 
compromises and satisfactions proved, 
whether disputed or admitted, but it 
has removed the provision that all 
decrees based thereon shall be final. The 
right of appeal generally given against 
all decrees under S. 96, sub-Ss. (l) and 
(2). is only witheld by sub-S. (3) in the 
case of decrees passed with the consent 
of parties. The words are clear. It is 
the decree that must have the consent 
of the parties. 

1. (1392) 14 All 350. 

2. (1897) 21 Cal 903. 

3. (1900) 23 Mad 101. 

4. (1696) 20 B>m 304. 


Renoka V. ONKAR (Stanyon, A. C. J.) 
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A restrictive provision like this must 
bo strictly construed. It is limited to 
the case where the parties invito the 
Court to pass a particular decree, and 
the Court acts accordingly. That may 
be— it generally is— a case under O. 2d, 
|R. 3. But this enactment has now been 
extended to cases where the decree may 
be one based on a finding arrived at by 
the Court very much against the consent 
of ono party. Tint could not ho described 
as a decree passed with the consent of 
the parties. If the present case can he 
regarded as ono falling under O. 23. R. 3. 
it is of that kind an l S. % (3) his no 
application to it. 

But it seem to mo that the case is not 
,one under O. 23, R. 3 The Court was 
not askel to record and made no order to 
record the terms of any agreement, nor 
was any decree m ido to the etfect that 
if defendant 1 withdrew his second 
uppoal the suit should stand dismissed. 
An allege I compromise, said to have been 
fully actel on by the defondab Onkar, 
was pleaded in bar of the suit. Tho plea 
was held establish® l and the suit was 
dismissed. Such a decree cannot pro. 
pcrly ho dosorihfd as ono made under 
O. 23, R. 3. For all these rei-on-. I have 
no doubt that this appeal lies, and I pro. 
ccod to dispose of it. Tho ju Igment-* of 
tho Courts below cannot ho sustained. 
Thov are as obviously erroneous as they 
are patent l> unjust. The finding of fact 
by tho first Court that tho withdrawal of 
Second Appeal No. 121. B of 1912 was a 
fact admitted was a total misapprehen- 
sion. Thoro is no such admission any. 
where. It was expressly doniod in tho 
plovlings and by two of the plaintitls 
in tho witness-box. Tho statement of 
Ramik i's husband (I>. W. 3) to the e licet 
that "only tho appeal pending in tho 
Nagpur Court was compromised" is not 
an admission at all, as tho witness is not 
an agont of tho plaintitls, and it does not 
amount to a statement that the appeal 
had been withdrawn. We know as a fact 
now buyond dispute that tho Munsif. who 
correuly appreciated tho alloged compro- 
mise to moan that the withdrawal of this 
suit depended on tho previous withdrawal 
of tho appeal, was deceived by the false 
statement that tho appeal had in fact 
beon withdrawn about a month before 
defoudant 1 sought specific performance 
of the plaintitls’ alleged part of the agree- 
ment, namely the withdrawal of the suit, 
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Tlie agreement ploa led was that defen- 
dant 1 should with Ira .v the appeal and 
tho plaintitls shoul i withdraw tho suit, 
and this suggests tlm order in which the 
reciprocal promises were to ho performod. 
Any doubt on the point is clear® 1 up by 
P&rashr&m (I). W. 2). who sivs tint tho 
arrangement was tint tho N igpur appeal 
should first 1*3 compromised an I thon 
this suit. 

Tho Munsif also liol I the exo :u* ion of 
a ra/.iu uni in this suit • > ho pro. ;! by 
the evidence of Trimbik (1>. W. I), who 
atmitted on reforenco to his register Lint 
the n/.iniiuv he w r. ten-i 1 T 1 1 1 •luno 1912 
was in connexion with another -uit ilto- 
gethor. his ovi lonoe being imis totally 
irrelevant. Tho Munsif’s decision is thus 
wholly vitiated hv his mi ipprehension 
of fact-* and 1 irrelevant evi- 
dence !i it the lecisioo 

of the lower appellate Court is much 
worae. Its liodin thal the u ithdraw il 
of tho second appeal was immaterial in- 
dicates a total misapprehension of tho 
terms of th? compromise plead® 1 and 
oblixion as to S. 39. 51 and 51, Contract 
Act 1*72, and S 21 (0). Specific Relief 
Act, 1*77, a- ro'|>ectively applied to 
Berar Tho appeal is ailinncd; the do- 
cree of tho lowoi tppollatc Court is re- 
versed an I tho chno is romanded to that 
Court with directions to allow the first 
appeal ami roverso tho decree of tho 
Munsif n w rongl\ nm lo. an I roman 1 tho 
suit to tlio first Court, un ler O. II, R. 23, 
for a decision on tho n.oi its. Tho lower 
appollale Court will also grant the up. 
pellantsthc usual refund of court-fees. 
A similar refund will ho gianted to them 
iu this Com t . Defendant 1, Onkar, w ill 
pay an 1 ho «r all tho other costs in the 
two appellate Courts. Tho costs of the 
suit will follow the event. 

I’.N. R.K. Case renum lnl, 
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Drake-Urockman. J. C. and 
PRIDEAUX, A. J. C. 

Ilasnu — Accused — Appellant, 
v. 

F.mjycror — Opposite Party. 

Criminal Appeal No. 04 of 1915, De- 
cided ou 11th May 1915. from judgment 
of Sess. Judge. Nagpur, D/- 23rd April 
1915. 

Criminal Trial — Confession is ordinarily 
evidence for as well as against prisoner and 
if to be taken together— Evidence incompa- 
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lible with part may be relied on in prefer- 
ence to that part. 

The ordinary luleistbata confession is evi- 
dcucfl for the prisouer a* well as against him and 
must be tak<u •altogether. But it is only where 
no other evidence is forthcoming that this can 
bo press-d to the extent of requiring tbat no part 
can be accepted as true without accepting the 
whole: 25 IK. H 15 Cr. and 25 IK. It. 23 Cr. Foil. 

.. . [P 133 0 2} 

It other evidence incompatible with a part of 
the confession is on record, it mav be relied on 
in preference to that part. [P 133 C 2] 

G. P. Dick — for the Crown. 

Judgment. — The appellant Llasnu. 
Musalman, aged 25 years, lias been con- 
victcd and sentenced to death for the 
murder of Karnia Dhangar, both the as- 
sessors considering his guilt established. 
Karuia belonged to mouza Aundha and 
on the afternoon of Sunday 20th Decem- 
dor last was grazing his goats in the ad- 
joining village of Tironja. Ho was un- 
douhtcdlv beaten to death that alternoon 
though his body was not found till the 
next morning. Tho first information 
(Ex. V I) was laid by the kotwar of 
Aundha (P. W. 11) at Warora. 20 miles 
distant., on the ovening of 21st Decomber. 
Tho Circle Inspector (P. W. 19) and the 
Sub Inspector (P. W. 18) started at once 
for the spot, which they reached before 
dawn on 22nd December. That evening 
thoy received information from Arkia 
Gond (P. W. 6) which led to llasnu be- 
ing arrested just two days later at Rat- 
napur, whero ho was found to have 
Rs. 17 odd on his person. At tho same 
time Arkia was arrested at Tironja. he 
wa9 sent next day to Warora for remand, 
but no order seems to have been passed 
regarding him till 31st December when 
the Tuhsildar, a Magistrate of the Second 
Class, hy warrant addressed to the local 
Sub-Inspector, ordered his detention in 
custody till 4th January when he was to 
ho produced before the Subdivisional 
Magistrate, Warora. Meanwhile on, 28th 
Docomler Hasnu had been produced be- 
fore tho last mentioned Magistrate at 
Nimdala, 19 miles from Warora, where 
he made a confession (Ex. P-7). In a 
note recorded on the back of his memo- 
landutn in English of the confession, the 
SubdivisioDal Magistrate traced the move- 
ments of the police with Hasnu from 
arrest to production before him. It 
seems that Hasnu had been brought via 
Chanda and Warora and at the latter 
plac^ had been remanded by the Tahsil- 
dar, but sent on to have his oonfession 
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recorded. The Tahsildar acted so far in 
accordance with the standing order in 
para. I, part 2, of Criminal Circular 
17, hut the police who had taken part in 
the investigation were improperly allow 
ed to form part of the escort which con- 
ducted Hasnu from Warora to Nimdala. 
and we must hero express a hope that 
the District Magistrate will take steps to 
prevent recurrence of such un irregula- 
rity. The Magistrate who recorded 
Hasnu’s confession began the commit, 
ment inquiry on 4th January and con- 
cluded it on 10th February. Ho dis- 
charge 1 Arkia for reasons which he stated 
as lollows: 

“None of the dcccafcd'* property was found on 
bim aDd the axe be had in bis band all tbat 
day is free of blood. He no doubt was with 
Hasnu the whole day, bemuse they are both 
servants ol Pawbambar. There is no evidence 
be was with Hasnu when the murder was com- 
mitted. He say* be staved behind for a call of 
nature and reached the scene of murder as soon 
a« he ciuld aft r beating the d» iog man's cry as 
did Gania. This is just possiblo " 

Now Hasnu in his confession of 28th 
December, which when road again to him 
on 8lh February ho had admitted to bo 
true, stated that Arkia committed the 
murder, while Gania Govari had deposed 
before the committing Magistrate that 
he ran up on hearing a cry for help and 
found Karnia dying with both Hasnu and 
Arkia beside him. In suoh circumstances 
the Magistrate would, in our opinion, 
have done better to commit both tho 
accused. 

Examined in the Sessions Court Ha9na 
reported the story of the murder and the 
disposal of the dead man's property whioh 
he told on 28th December and 8th Febru- 
ary. In his g ounds of appeal to this 
Court however he denies all knowledge 
of the murder and alleges that tho gold 
earrings which he got converted into a 
ring and then sold at Warora on 23rd and 
24th December, as related by Shamshor 
Khan, Srihari and Ragho (P. Ws. 12—14). 
were handed over to him hy Arkia and 
Gania (P. Ws. 6 and 5 ). He describes 
Arkia and Gmia as his servants, but they 
are not really so. Arkia is a field servant 
employed by Paighambar Khan with 
whom Hasnu his son-in law lives. Gania 
is a grazier who looks after the goat3 of 
the patel and others. The appellantdoos 
not explain why Arkia aod G»oia together 
made over the earrings to him, or why if 
they did so he took the unusual course of 
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first converting them into a ring and then 
selling the ring. 

Both the assessors as well as the Ses- 
sions Judge believed Gani* (P. W. 6), 
and it is noteworthy that both Hasnu 
and Arkia have all along described him 
as coming last to the scene of the murder, 
while there is no suggestion that Gum 
had an axe with him, though each of the 
others admittedly carried such a weapon. 
This witness, moreover, told his story to 
the polico the das after theirainv.il, i.e., 
beforo Hasnu was arrested and the mur. 
do red man’s earrings traced. In the S:** 
•ions ( ourt ho improved on hie lop »il i 
beforo the Con. ruining Magistrate by 
stntini; that he saw a bloa struck is he 
ran up : this addition may be untrue, and 
hi* evidence must also be discounted on 
account of bis failu.o to report to t’no 
village authorities at once ; nevertheless 
we agree with tin ion inlgi od th 
assessors in accepting bis stray as in the 
main trustworthy. There seems lo ito no 
adequate reason for this man t«» lie made 
a parly tn tho murder, ospeci‘ll\ when 
so little was to he got l»\ it. though II isnu 
and Arkia woro sullicicntlv Conner M to 
make a conspiracy between them alone 
intelligible. That Kami ' v.as with llasou 
and Arkia on the afternoon of the murder 
is shown by ioJopendou i 1 up tain tod 
evidence, namely, that o: Tania, K mb* 
and Coma (l\ \V«. 2—4.) 

U is clear then that l» >tl Ilisuu and 
Arkia. oach with an axo in his hand. v.oiO 
besidos tho murdered mn» immediately 
after the fatal blows v or*» stuck and 
while ho was still alive. Oooof these 
nxos (ait in evidonco //) is reported by 
tlio Imperial Soroloniat to bo stained with 
human blood. Tbo report is defective in 
that it does not state a note the stains 
wore dutectc l. but from the ovilcnco of 
the ninkuddam (l*. W. 17) we gather that 
one was on tho blade and two on tho 
handle of II on 23rd December. The * P . 
pcllant .is wavered as t > whether // j s 
tbo axo bo carried on :0tb December, but 
looking to all I be ovidoneo includin'; 
Ai kin s, wo think it must luvohren. Tho 
mukaddam shows that Arkia gave up the 
other axo (K) as bis first and that II was 
found later. The Circlo Inspector (I\ 
w - also doposed that the axo first 
given up was claimed by Arkia and that 
tho ouc afterwards discovered wasstaiood. 
Tho Sessions .Judge thought the ax* FI 
might have been stained after tho murder 
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an I before its recovery by tbo police, or 
that the stains referred toby tbolmporial 
Serologist may not l»o those noticed by 
the tnuka 1 lam and tbo Circle Inspector : 
he also suggests in bis judgment that tho 
stiins might have boon cause 1 in tbo mor- 
tuary where Karnia’s corpse was examined 
by the Sub- Assistant Surgeon, whoso evi- 
dence unfortunatels could not ho obtained 
at tho trial. Thero i* cortainly some im- 
probability in I iio theory that Hisnu left 
hie axe unwashed if he used it on K trnia, 

for the proweuG.m put forward a witness 
Mt. Maini (1*. W. r) to r.Uow that be 
washed himself $ -on after tbo minder in 
a tank never use I by bathers On tho 
whole we ir to ignore the 

i.loodst un< b-i tho purjio e of doci ling 
whetli**** tho ippuilnnt i: innocont or 
guilty. 

Turt.in ;o • appidl m‘- confession, 
we have. io doubi of it* truth in no far as 
'. admit iii *.p,>*al h> him of ' ho murdered 
man’' ornament* Tho question wo next 
have • -> ron-i i.-: t s whether we should 
nonetholcs i eject. as the Sessions Judge 
has done, that par’ which make# out that 
Arkiadidtho killing without the conni- 
vance ora si-M moc of tho appellant and 
han lel over tho proceed# to him as soon 
as he came up. The ordinary rule is that 
a conic's; n i- evidence for tbo prisoner 
a< well «s i-.iinst him and tnu»t ho taken 
alto'-ctlurr. I5ut it is only xvhero no 
other oviiictito i» birtucoming that this 
can lo pressed to tho extent of requiring 
that no par* cm. be accepted as true with- 
out accept in, l bo whole: see (ioloke 
Cknuder ( Itcr/tlntru v. Magistrate of 
diiil igowj (1/ *»'<| fjueen v. Sonaootlah 
(2). if other evi lenoe incompatible wifchl 
part of a confession is on record, it may 
be relit* 1 on in preference lo that part : 
soe Heg. v. Amrita Covin da (3). Now! 
in tbo presen* ease we know that although 
Gani i ran to the spot on boat ing tbo vic- 
tim < cry, be ionnd both Ilcmuand Arkia 
already there. It is therefore most un- 
likely that Ilusnu bad been following 
Arkia au 1 only came up after the crime 
bad been committ* d; also that tbo ear- 
rings had already bceu made over to 
Hasnu when Gania arrived. Nor can we 
believe '.hat Arkia with his master’s son- 
in- la. v close behiud him would have fallen 
upon Karnia unless he knew for certain 

1- IHK6) 25 W R 15 Or. 

2. flS76i 25 W R 23 Cr. 

3. (197:1) 10BHCK 497. 
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that his act was approved. In this con. 
nexion it has to he remembered that 
Karnia too had an axe and was not more 
than 40 years old also, that the medical 
evidence (Ex. P-10) shows a great number 
of blows to have been struck and so 
favours the hypothesis that the deceased 
had two assailants, not one only. Some 
weight, too. must be attached to the pos- 
session by the appellant of all three ear- 
rings, though possibly Arkia may have 
thought such articles would be more 
safely disposed of by his employer’s sou- 
in- law than by himself. The appellant 
and Arkia had spent tho afternoon to. 
gother cutting down a tree, and so are not 
likely to havo been appreciably apart 
when both followed Karnia. Each adopts 
the obvious lino of declaring that ho 
lagged behind the other. But. we think 
that tho facts all taken together are in. 
compatible with the appoll&nt’s story 
that he had no concern with the murder. 

If he did not commit it single handed as 
alleged by Aikia, he must have joined in 
planning it and assisted at least by his 
presence in its commission. In either 
case wo think his conduct to present no 
such extenuating featuro as would justify 
refusal to confirm tho capital sentence 
passed by tho Sessions Judge. 

P.N./r.k. Appeal dismissed. 
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Stanyon, A. J. C. 

Damadaji Plaintiff — Appellant, 
v. 

Martand and another — Defendants — 
Respondents. 

Second Appeal No. 715 of 1909. De- 
cided on 17th March 1910. from decree 
of Addl. Dist. Judge. East Berar. D/- 4th 
August 1909. 

Grant— Perpetual but transferable— Issue 
of fresh sanad to transferor after transfer is 
ineffective. 

Where a transferable grant in perpetuity has 
been made in favour of one poison who has trans- 
ferred the same to a third person, no subsequent 
sanad in favour of the transferor or any other 
person can legally bo issued so as to consti.ute a 
freth Riant, unless the transfer can be avoided. 

IP 134 C 2] 

M. I?. Dixit — for Appellant. 

J. Mtlra — for Respondents. 

Judgment. — I am unable to see any 
sign of life in this appeal. There is a 
clear finding of fact that prior to the 
issue of the second sanad in the names of 
both appellant and Chimnaji.a previous 
sanad had been granted more than a 
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quarter of a century previously in favour 
of Ciiimnaji only, who was separate from 
his brother Punjaji, the father of appel- 
lant. Chimnaji mortgaged this severalty 
and had lost it by foreclosure absolute 
before the second sanad was obtained, 
whether owing to fraud or error, because 
it is manifest that where a transferable 
grant in perpetuity has been made in 
favour af one person who has transferred 
the same to a third person, no subsequent 
sanad in favour of the transfer or or any 
other person can bo legally issued so as 
to constitute a fresh grant, unless Jhe' 
transfer can be avoided. Moreover, 
plaintiffs case is not one of fresh but of 
an original joint grant and as to this the 
finding of fact is against him. An 1899 
sanad in favour of two persons is no evi- 
dence that an 1872 sanad in favour of ono 
person was intended for two. Tho ap- 
peal is dismissed with costs. 

P.N./R.K. Appeal dismisstd. 
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Dhakf.-Brockman, J. C. 

Gambhir Cha nd— Applicant, 
v. 

Secretary, Municipal Committee, Nag - 
pur Opposite Party. 

Criminal Revn. No. 24 of 1915, Deci- 
ded on 6th March 1915, from order of 
Asst. Commr. and Mag.. 1st olass, Nagpur, 
D/. 3rd November 1915, in Criminal 
case No. 253 of 1914. 

(•) C. P. Municipal Act (1903), S. 159- 

Complaint is not necessary in respect of each 
accuiod tried jointly. 

A complaint ban to bo made as required by 
S. 159 in order to enable to Court to take cog- 
nizance of an offence punishable under tbo 
Act. But once cognizance ban been legally 
taken of an offence, the Magistrate is seized of 
the whole matter as to all other accused whose 
guilt may appear during the trial of the case. 

[P 135 0 1] 

(b) Matter and Servant— Master it crimi- 
nally responsible for acts of servant when 
servant acts under his authority. 

A master is criminally responriblc fer the act 
of bin servants if <bose acts arc shown to have 
been done with bis co-operation or under bis 
authority: 8 C P L Ji 19 Foil. [P 135 C 1J 

Order. — In this case the accredited 
prosecutor of the Nagpur Municipal Com- 
mitttee complained against one Narain 
for introducing within octroi limits du- 
tiable goods without paying the tax levi- 
able thereon. The Magistrate, on hear- 
ing Narain's statement taken at the com- 
mencement of the trial, joined the pre- 
sent applicant as an accused and even- 
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tually convicted and fined the latter, as 
Narain’s employer who had caused Narain 
to introduce the goods. It is objected 
here that no complaint had been laid against 
the applicant as required by S. 159, C.P. 
Municipal Act, 1903. and that his protest 
against being tried jointly with with 
.Narain was improperly disregarded. 
With regard to the first contention I ob- 
serve that a complaint has to he made 
las required by S. 159 of the said Act in 
[order to enubie a Court to " take cogniz- 
ance of an ofYonce punishable under the 
Act." This provision ho.vevor does not 
oust the operation of the principle ap- 
plied in Sarwa v. Emperor (l) that once 
cognizance has boon legally takon of an 
offence the Magistrate is seized of the 
Iwhole mater as to all other accused whose 
'guilt may appear. That principle was 
very rocentlv applied by a Division Reuch 
of the Calcutta High Court in Dedar 
Iiux v. Syauiapadu ft[alakar('2). I hold 
therefore that the Magistrate must be 
takon to have acted on the complaint 
against Narain and to have been justified 
in so doing. Tho joiut tiial of the two 
men is legalised by S. 239. Criminal P.C., 
and in conceding that the alleged protest 
was lodged, I cannot think the Magis- 
trato was hound to order separato trials. 
The matter is a petty one and it is dif • 
ficult to conceive a case in which joint 
trial would bo proper if this i9 cot one. 

On tho merits I see no reason to inter- 
fere. Tho application does not impeach 
tho Magistrate's finding that the appli- 
cant is Naraio's employer and there is 
positive evidence of that relation. That 
a master is criminally responsibls for the 
acts of his servants if those acts arc 
shown to have been done with his co 
operation or under his authority was re- 
cognised in Local Government v Laklimi- 
chand (3). In the present case the ap- 
plicant and Narain were in tho same 
tonga shortly after the Utter removed the 
bag from the station and the applicant, 
instoad of offering to pay duty when 
stopped, triod to induce the octroi peou 
to release the goods. The Magistrate 
evidently disbelieved tho tongawala, for 
he writes that the story of how the ap- 
plicant entered the tonga at the Cotton 
Market is inhorently improbable. In 

1. (1913) 9jN L R 65=19 I 0«946. 

2. A I R 1914 Cal *01=21 1 C 954=41 Cal 

1013. 

3. (1895) 8 0 P L R 19. 


Committee, Naopor Nagpur 135 

this connection 1 would observe also that 
the Cotton Market is only a few yards 
from tho railway station. I docline to 
interfere. The application is rejected. 
P.N./R.K. Application rejected. 
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Drake. HimcKM an. -T. O. 

Abdul Sattar — \pplic nt. 

v. 

Secretary, Mu 1 mm U \ Ncfl- 

pur— Opposite i’artv. 

Criminal Revn. No 11 of 191 5. Dec- 
dod on lGl'n February 19 15, against or*U: 
of Asst. Cammr an 1 Mag. I'irs* CKsa, 
Nagpur, in Criminal Case No. •12*> of 
1914. D . 12th October 1910. 

<at C. P. Municipal Acl ( 16 of 1903 . S. 86 
— Notice to erect latrine —Direction* a* to 
nature and position of lalrire muit be given 
It P clear from ibe liugusu* "'id hi mb-v (H 
ler tl • tlon I lt« If 
to contain the direction* a* to the nature and 
posit: >u of tho required latrine. fl‘ l >r * C 1) 
(bi C P. Municipal Act '1903,, S 86- 
Committre cannot delegate authority to in- 
dividual officer '.o gi e direction* in notice. 

The law doe- not contemplate dele; alien to an 
individual oitic-r of the power to give the noco»- 
»ary directions, though tho Committee aro at 
liberty to guide tbera«»lva* by tho advice of auv 
expert in their employ. [1* 130 C 1) 

P. Kotwal — for Applicant. 

It. It. Muley-tor Respondent. 

Order.—' Tho applicant for revision 
owns a chal in tho town of Nagpur find 
has Im mi con v it fined under S. 139, 

C. I*. Municipal Act, 1903, for disobeying 
a notioe iaeoed to him under S. 86 (1), 
ibid., which roquirol him to vroct a lat- 
rine for tho tenants occupying the rooms 
in the said building. Certain technical 
objections taken in tho application for 
revision have been shown by the learned 
District Magistrate in reporting on the 
case to ho groundless. Tho only point 
which now falls to ho considered is that 
tho notice was invalid lor want of parti- 
culars regarding the manner in which tho 
Committee desired the latrine to he pro- 
vided. The direction given is to apply 
to tho Health Ollicer of the Municipality 
and to erect a latrine in accordance with 
such order a9 ho may give. The power 
conferred on the Committee by suh-S. (1). 
S. 86, of the Act is thus described in that 
provision: to require tho owner of any 
building to provide, in such manner as 
the Committee directs, any privy . . . . 
which should, iu tho opinion of the Com- 
mittee, be provided for the building or 
the land appurtenant thereto. In my opi- 
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;nion it is clear from the language used 
jfchat the notice itself is to contain the 
(directions of the circumstances deemed 
appropriate. 

The law does not coutemplate delega- 
tion to an individual officer of the power 
|to give the necessary directions, though 
jthe Committee are of course at liberty to 
jguido themselves to a decision by the ad- 
vice of any expert in their employ. As 
pointed out in Ramdularaji v. Chhind- 
wara Municipality (1). a Municipal 
Committee must keep rigidly within the 
limits of the authority entrusted to it. 
In the present case, moreover, the time 
allowed for moving the Health Officer 
and erecting a latrine was only 10 days, a 
period which might easily provo insuffi- 
cient for securing the necessary directions 
from that official. J hold that the Com- 
mittee should have formulated and inclu- 
ded in their notice specific directions as 
to the natnro and position of the required 
latrine and that for want of these the 
notice issuod is bad in law. The convic- 
tion and sontenco in the applicant's case 
aro accordingly set aside and the fine if 

paid) will he refunded. I would add in 
conclusion that the trying Magistrate has 
entirely ignored the defence that the 
applicant has on his own land no 9ile on 
which to erect a latrine. If this ho the 
fact, the Committee will have to provide 
a site and the notice under S. 86 (1). if 
again issued, should show the position 
aolectod 

_ Conviction set aside. 

J. (1910) fiNI.R 51=6 1 O 481. 
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Pridracx, A. J. C. 

Jaiwanti— Applicant. 

v. 

Ramrao— Nou- Applicant. 

Criminul Kevn. No. 42. R of 1916. De- 
oidod on 17th dune 1916. from order of 
Sub Divl. Mag.. Amraoti, in Misc. Case 
No. 160 of 1916, D /- 9th Decomher 1915. 

(«) Criminal P. C. (1898). Ss. 145 <4) and 
148 — Local enquiry— Result of. bfcanifi part 
of proceeding — Power of deputy to hold local 
enquiry cannot be delegated. 

Whcro in a proceeding under S. 145 a local 
inquiry ia directed to he made, tbe result of the 
local inquiry become* a part of tbe proceeding and 
the party affected by it i< entitled to be made ac- 
quainted with tbo result thereof and should be 
given an opportunity of rebutting tho report. 
A Magiit,rate deputed to hold a local enquiry 
under tho provisions of S. 148 (1). should hold 
the onqirry him-elf and should not delegate it to 
somebody else. [P 136 0 2; P 137 C 1] 


fb' Criminal P. C. 11898). Ss. 145 and 439 
—Opportunity not given to parties to adduce 
evidence— Magistrate’s order it without juris- 
diction— High Court has power to interfere 

A High Court cannot ordinarily interfere in 
revision under Ss. 435 and 439 with proceedings 
under Ch. 12 of the Code, but it has power to 
interfere where the subordinate Court has passed 
an order without giving the parties an opportu- 
nity of calling evidence, and has thus acted 
without jurisdiction : 34 Cal. 840. Foil. 

[P 136 0 21 

K. K. Gandhe—lor Applicant. 

•S’. K. Bari ingay — for Non- Applicant. 

Order. The procedure adopted by tho 
Magistrate who had tried this case is con- 
,rar > to the provisions of S. 145 (4),. 

C riminal P. C. The local enquiry directed 
was made by tho Naib Tahsildar, a Third 
Class Magistrate, and not hy the Tahsil- 
<lar, the First Class Magistrate; but on 
‘his ground alone I would not interfere. 
The order-sheet Bhows the parties put 
in their written statements on 30th 
August 1915, on which date tbe case was 
adjourned to 16th September 1915 for the 
Tahsildar *3 report. This wa9 not returned 
by that date and the order passed then 
ran : 

No local enquiry papers have been received 
from the Tahsildar, Amraoti. Parties told not 
to attend this Court as tbe result of this case 
•*ill he inado known to them through tbo Tahsil- 
dar. Put up on 30th Septombor 1915." 

This ordor is written by some clerk 
and initialed by the Magistrate. There 
are three similar adjournment orders writ- 
ten by a clerk, tho last boing of 15th 
November 1915. It is: “Put up on 30th 
November 1915." Tho next, order ap- 
parently passed without notice to the 
parties is the final order of 9th December 
1915, directing that Ramrao was entitled 
to possession of the field No. 16 of suit. 
When the local enquiry had been made, 
and the result reported, it became part oi, 
tho proceedings, and the party affected 
by it was entitled to ho acquainted with 
the result thereof and should have beon 
given an opportunity of robuttiDg the 
report. In the present case it is clear 
that applicant has had no opportunity of 
calling the evidence contemplated by 
S. 145 (4), Criminal P. C. I know of tho 
ruling laying down that a High Court, 
o&Dnot interfere in revision under Ss. 435j 
and 439 with proceeding under Ch. 12, ( 
Criminal P. C.. but it is settled law that 
this Court can interfere where tho sub- 
ordinate Court has acted without juris- 
diction, and it seems to me that in the 
present case I must hold following Kolha 
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\Koer v. Muneswar Tiwari (l), that tho 
'order passed without giving a party an 
'opportunity of calling evidence is without 
jurisdiction, and as such I have power to 
set it aside. I do so and direct that tho 
Magistrate will come to a fresh decision 
aftoi giving tho parties an opportunity of 
adducing evidence. I may ad 1 that in 
ithose cases a Tnhsildar, depute! to hml a 
local enquiry uudor the provisions of 
S. 148 (l), Criminal 1*. C., -honll not 
pass on tho en tuirv to his Naib. 1 1 •* ha* 
not legally the power to do so. Manx 
Naib-Tahsildar* are now Third Class 
Magistrate* and they can I >8 »pl • f oi 
this purpose by tho M igistrate Irving the 
case direct. A local onquii \ “hovld not 
as a rule, ho directed on mV- tor*, which 
may he proved hv evi lance, such :•> \ctu»l 
possession. ! r i (he l - • ic 

Magistrate to record this hitu-oii. 

I’.N. R.K. Orilt r n.’cnhii to y 

I. fl-'OTf ;j t.'nl sto-m. C' i. .1 
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KoT\\ At., A. I. C. 

Vukaram - Conxicl -Applicant 
v. 

ISm/'eror — Opposite l’trl . 

Criminal Rovn. No. 1 02 of 191'. Me. 
cido l on 1 I th May 191H. 

Pennl Cod*! I860'. S 353 -Person mtauSt 
ing on police constable noi i»cti«.i v/ilh 
written order i* not guilty under S. 353 
Criminal P. C. fl898j. S. ICO. 

I'he Defined, ou tuing n*k«l b » | ili, • u 
ftablo to ncoinpinv bun to th*' Sn»*'li'-| .•» - 
without u writ ton .rd r fro-n ih< Utt* 

S. IfiO, Crimimil P.C , H««aultcd il»- .<m«t »ble : 

llcl'l ; that the con'tiblc « tin* a in,’ . 

3 ub,, « • I tot OB || I! ■ . 1 . :b irg • > > 

duty, and that th r- for.' tho nivu—d a . nor 
Ruiltv of an o(f«nc» under s. :r> f the |V*»i! 
Code. rp ]ft7 t; 2 ] 

N. K. Vai'lya — for A|»p?icant. 

Order. — Two gi ounds 
tho revision: first. i mt 
should have lieun held tint V o .ccu-td 
did not assault tho con.-tabte. The 
learno I M igisii ate lias conaidei .■ I the evi- 
dence with some lire an I I sen no rea->n 
for departing from the practice of this 
Court of not interfering in revision on 
questions of fact Tin evidence, if believed 
is sullicient for a finding tint the accused 
assaulted the constuldo. The second point 
Urgued i, that a9 tho coostahlo was ask- 
ing tho accused Tukarum to go with him 
to the Sub Inspector without a written 
order f t0 m the latter under S 160. Cri- 
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minal C., ho was nor, when ussaultol, 
acting is a pul>!'** servant engaged in t ho 
disclrti «d hi' •lut \ ••. p'lhlic servant 

and tin ••onvu t.ion nil lor S I. !‘. C.,i 

wrong. I ..grec wii.h tins «-.»ntoi»tion 
and alter Mu* com id im to oim un lor 
S. 3 52. hul maintain iho ‘(-nti'noo •vhich 
under the circumst ■me; is • t excessive. 
Orintio i . - 1 f 1 0. 1 a nd 1 01 of 

|91*< arc .rgue : *• i it ;• i- • i ■*•! ieVioti 
and will l*o governed l*\ f his oi dm 
r.N ::.K. f *< u .i//f 

* A. 1. K 1218 Nagpur 137 (2j 

i i sin. ay. ur< *; \ I C. 

Vmh/'i •■•r 
v 

A N rhu if /. — .(Or i-’Jn. 

« > . i A1»1K )«■' 

! I n porto I hy 

^;*n. .!:» Ijie. War l!m. 

*•* Crimii.nl P C 1898 439,862 Ac 

cui.'i! • *'*»*» d undrr S. .'62 J\<*vi»ion - 
S. nlrncr *»* inpiinnm ».t or **/Ki|>f)in*' cun- 
nol b** paiwd 

> ■ *i . I : pro i(ij.'.. . i ln> t -oiit* ii* ••• It. if 

ii i ' 1 . i ■ n .iCtMircd Is 

. . ! . ■! •! I r I. . 1 1 111 llf.de i v j <•? the 

ii' mnot otiM : -< ii 

lt'H».' i"i|.n>. Aiii"nt nr m w l|l| |*iiig in rovi- 

-I. ii. ,i. / /.*. 1'Jii .1/;. ir; #•*•*#/. (I'i.ihc 0 
<». Die': -for the Cro.'U. 

.17. ) . Ni'i.in/— for A*‘Ctii«oi. 

Order.— Thi< cisoluis hnun icportod 
untie: S. |.i'. < lirninnl I*. ( hy tins l»is- 
rict .in i ’.*••• 'ion lu Igo, W.’tdha. The ao- 
cute * Nnrklnn .* is con \i” ted h\ the Sub. 
«1 i v » - i.- n i * Ma«ir!r»fn Warilh.. id an 
often* under s. 3K0 T I*. C vik.. the 
l hell of .i 'ilver ne>*klacc from tin) person 
of i chihi He is roh a*e I under S . r >li2. 

. ,,t ,|, .0 

hein j impose 1. Tin* Disfci iet :i • Session 
d'ldye lepieceiits that tho c - was one in 
which a--nteiuMol whipping o«- imprison- 
mf-ut sh* nld have 1 een imposed. Notice 
\va«i:«n*i to the a>**u*s I t> show cause 
v.h • such an or.Jei should no', be passod. 
He hi- fic-cn fepr; s->'itc I l»y counol who 
has shown such cause and tho sfar. ling 
oouns*. I 'n- ;ij'|M' :rr*d in ouiiporf, of tho 
reference. T'iec»-i very claarouo. Tno 
accused sntere i Mm house vherothoohild 
was nslrep at noon and removed tho ne- 
cklace from hrr person; t-hero wore, it may 
be meo'.ioncd, no adul's in the houso at 
tho time. I seo no reason to doubt the 
soundness of »he conditions arrived at bv 
tho trying Magistrate and theSubdivi- 
sional Magistrate on tho questions of faot 
involve'l in the case, nor would it bo the 
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custom of the Court to do so in such a 
reference as the present. 

Counsel for accused however relies on 
'Emperor v. Ghasite (l), in support of his 
position that a sentence of imprisonment 
or whipping cannot be imposed in the 
present case. That decision, if accepted, 
no doubt concludes the present case, but 
the learnel Government Advocate has 
argued that the learned Judge who was 
responsible for the above decision has 
overlooked provisions of S. 435, Criminal 
P.C. On the whole however lam of opinion 
that S. 439 pre.supposes that a sentence has 
been imposed: it is uo doubt an uninten- 
tional omission of the legislature that no 
specific provision has been made in that 
section by a use like the present but until 
this omission has been supplied, I think 
this Court is debarred from interfering. 
That tlio accused should eacape on what 
is after all a technicality is perhaps re- 
grottable, for an oftenco of this nature 
committed on a defoncoloss child doubt- 
less merited a substantive sontonce. Tho 
learned standing counsel also urged that 
the offence amounted to robbory and that 
therefore tho order uuder S. 562, Criminal 
P. C. was in auy case wrong. I am unable 
howevor on tho evidence to hold that the 
necessary constituents of the offence of 
robbory are present: no hurt or wrongful 
restraint was caused or threatened to be 
caused to the chill. In the circum- 
stances therefore I decline to interfere. 
Let tho proceedings be returned accor- 
dingly. 

P.N. / R.K. Proceedings returned. 

1. AIR 1014 All 543=20 I C 035=37 All 31* 
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Kotwal, Offg. A. J. C. 

Pilaji — Applicant. 

v. 

Darya and others— Non- Applicants. 

Criminal Revn. No. 74 of 1918, De- 
cided on 29th May 1918, from order of 
Subdivisional Magistrate, First Class 
Sansar. 

(•) Criminal P. C. (1898), Ss. 145 and 147 
— Inquiry under S. 147 — Order without 
giving partiet opportunity to produce evi- 
dence is without jurisdiction. 

An inquiry under S 147, has to be made in 
the manner provided by S. 145 of the Code and 
the Magistrate conducting such inquiry must 
recoive the cvidonce of the parties. Failure to 
give an opportunity to the parties of calling evi- 
dence affects the jurisdiction of the Magistrate : 
A.I.Ii. 1918 Nag.VIC Foil. fP 133 C 2; P 139 C 1] 
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(b) Criminal P. C. (1898), S. 147 — Order 
affecting persons not parties to proceeding 
is without jurisdication. 

Section 147, contemplates anord’r to be passed 
between Durtios to the proceedings only. An 
order affecting persons who are not parties’ to the 
proceedings is not withiu the purview of the 
section and is therefore liable to be set aside as 
affecting jurisdiction. [P 138 0 1] 

K. K. Gandhc and S. K. Barlingay— 
for Applicant. 

K. V. Deosker— for Non-Applicant. 

G. P. Dick— for tho Crown. 

Order.— Tho order of the Subdivi- 
sional Magistrate under S. 147, Criminal 
P. C. t must be set aside on two ground 
affecting jurisdiction first that ho failed 
to reosive the evidence of tho first party 
before making the order against him ; 
second that the order is not one within 
tho purviow of S. 147 inasmuoh as it is 
not an order between the partios to the 
proceeding. 

As to the first ground tho order sheet 
shows that tho parties put in their writ- 
ten statement on 19th November 1917, 
and 30th November 1917 was fixed for 
hearing evidence. On that day two wit- 
nesses for tho first party and five for tho 
second were present but owing to the 
other work the caso was adjournod to 1st 
December 1917. Tho day’s order sheet 
runs thus : 

"Pillaji by Mr. Misbra and the parlies No. 2 
In person aud by Mr. Triwcdi. Arguments of 
both parties heard and it is decided to go for spot 
inquiry. Their witnesses be discharged at prosent. 
Caso for 5th January 1918. Put up on 3rd Jan- 
uary 1918." 

The next entry in the order sheetdated 
20th December i9l7. is a9 follows : 

"The spot was inspected on my way today. 
PilUji's son was present and all the acoused also. 
Settlement papers were seen in this conuoxion. 
The case is for 5th January 1918 bore. Parties 
were asked to be present here." 

On 5th January 1918 tho order sheet 
runs thus : 

"Pillaji present in person and only lvishan 
and Yeshwaut are present for the other party. 
Order passed. Polico informed." 

An inquiry under S. 147, has to be made 
in the manner provided by S. 145 and the 
Magistrate mu9t receive th9 evidence of 
the parties. It is clear from the entries 
in the order-sheet reproduced above that 
the Magistrate failed to receive the oral 
evidence of the parties. The first party 
had obtained against three of the second 
party a decree of the civil Court which 
had considered the settlement entry and 
he might have succeeded on the same evi- 
dence in convincing the Subdivisional 
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Magistrate that the settlement entry was 
not justified or conclusive. As regards 
the District Magistrate’s remarks that 
the order of the Settlement Officer was 
incorporated in the village administra- 
tion papers which appear to have been 
signed on 10th May 1917, itappears from 
the record of thiscase (see leaves Nos. 18, 
19 and 20) that the entry was ma.lo by the 
Revenue Inspector in the wajitularz cn 
27th or 28th September 1917. Failure 

togivoau opportunity totho parties of cal- 
ling evidence affects jurisdiction iAff. Jai 
'wanti v. Iiamrao 0)1. As regards the 
second ground the Magistrate’s order is 
as follows: . 

"Thi# is a caw under S. 117. Criminal P. C. 
started on tho police report. It i* iIUccJ that .» 
dispute over the right ol wav over field No tt’il 1 
of Pillaji exists between l'illaji on one side and 
Dairy*, Kishm, Jngo sou o! Narsu and lago and 
Praja ions of Nago and Bupujl on the other side. 
The dispute is about the rig it of way to the 
platform of Muroti during the time of' pola for 
ono day. (2) The parties filed their written state- 
ments I went ovtrto »ec the spit aloLjr with 
the I’alwari and find according to tbo new settle 
merit mini that the right of wav «x *U in favour 
of tho villagers duriuR pola. In fact this ap- 
plication i.t regardin'/ the dispute over if bet ' ten 
J'illajt and the whole village. (8) Tbo docu- 
ment^) ovidt nee rprdallv the settlement record 
clearly proves that l'illaji has no right to res- 
train the public or the second party as named 
above from procrcding to the M troll platform ou 
the pola day. If bis crop* are damaged by the 
bullocks that day ho has his right of action for 
damasea against individuals liable for them. (I) 
Accordingly I order I'illai not to restrain ami 

C trson ou pi la day to carry his bullocks to pay 
orrnpe to the Maroti platform through his field 
No. 282/1, unless the same is prohibited bv ike 
civil Court in due course as It is clear that the 
villagers did exercise the right on the last pola 
day also except Dasrva, l^han and Jago and 
Gtvinda who aro restrained by the civil Court” 
I cannot take this to bo an order bet- 
ween tbo parties of tbo proceedings in 
view of tho passages underlined (italicised) 
by mo. S. 147 does not contemplate an 
order liko tbo ono passed in this case. I 
set asido tho order of the Subdivisional 
Magistrate dated 5th January 1918 and 
direct that the Magistrate tako such evi- 
dence as the party may wish to adduce 
and then pass a proper order. I may add 
that it is advisable to draw up a final 
order separate from the judgment or order 
dealing with the merits of the case on tho 
lines of Form Nc. 24, Sell. 5, Criminal 
P. C. 

l'.N./lt.K. Order set aside. 

T A i R me NVg~ 186=481. C. JS7. 


Nagpur I- ‘J9 

A I. R. 1918 Nagpur 139 

KotwaIj, Oi- it. . A. .1. C. 

Shyad Lai — Accused. 

V . 

Emperor — Opposite Party. 

Criminal Appeal No. 19-15 of I9IS. De- 
cided on 7th June I91S, ag;'in«t judgment 
of Sul -divisional Magistrate, Akoln, in 
Crimiual Case No. 10 «.i 19H, D - 1 Oth 
April 1918. 

(a) Criminal P C. (1898'. S 234 .-Several 
persons tried jointly — S. 234 does not 

apply. 

The joint trial of sever.* I accused fw i- tor 
two nr more separate offence* l' illegal, S. 2‘>l 
applies only to offence* committed by i *nelc 
person. It i* not api licablc when several | or- mi 
are tried iilutl- under S. -• • of the Code 

[V 1 10 0 I ] 

(b? Criminal P. C. <1898» S. 239-Distinct 
of fences not part oi same transaction— 
Trial of. is not permissible under S. 239. 

Section JtJ Uthe only section of the Codo 
which refers to i trill ol morn person* thin olio 
joint P. bm it dots not authorise such trial for 
two or more dUtinci off.-noc* uulc«s they form 
piri oi tho *amo transaction cr utile** on*. i* tho 
actutl offence and the other or others are alienees 
of abetting or aiteioutiii-.* that offence 

IP MOO 1] 

G. P. Dick — for tbo Crown. 

Judgment. — Two separate challans 
were filed by tho police against three per. 
sons named Chand Khan, Savad Dal and 
Cmarkhan charging them with offences 
under S. 4-V7. f. P. C. in tho houses of 
Govimt R»o (P. W. «>) and Draupadibai 
(P. W. 7) respectively. The offonco in 
Govind Rao's house is said to have been 
committed on some day between 12th 
and 19th February 1912 in Draupadihai's 
house between Pith and 19th of the same 
month. Two separate cases wore regis- 
tered in the Magistrate's Court, No. 10 
in respect of the offence in Govind Rao’s 
house and No. 11 in respect of that in 
Draupadihai's house. 

The order- sheets of 8th March 1918 
in the two cases aro as follows: 

Case No. 11 

"All the accused are present. The offence of 
thin case aud the ono of case No. 10 are of one 
and the same kind and against the same accused. 
The two offences will therefore be tried together 
under S. 284, Criminal P. C. For further orders 
see order sheet of case No. 10” 

Case No. 10 

"Accused produced. Public Prosecutor repre- 
sents the Crown. Mr. Sirsalkar defends Chand 
Khan and Mr. Pingle and Mr. Pandoy defend 
Say ad Lai. Five witnesses for prosecution exa- 
mined and discharged. It is now 5-15 p. in. 
The remaining witnesses will be bound in Rs. 10 
each. This case and the offence mentioned in 
Case No. 11 are of the samo kiud and against the 
same accused alleged to have been committed 


% Shyad Lal v. Empf.ror 
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within one yew. The two case* will therefore 
ho tried together under «S. 234, Criminal P. C. 
Accus'd remanded to j ail custody. Cise for 
14th March 191 u . The articles in evidence be 
kept wito Nazar. Oo and after this date all the 
proceedings arc recorded in case No. 10 only." 

After the prosecution case was over 
Chand Khan was examined and dissharg- 
ed and charges with two heads in rospact 
of two otfencos wore framed against 
Savad Lsl and Umar Khan. These two 
have been convicted. Sayail Lai has been 
sentenced to suffer rigorous imprison, 
inont for five years and Umar Khan to 
“ - yoars for each otfenoo. The two 
sentences on each accused have boon 
orderod to run concurrently. The two Ac- 
cused have file 1, separate appeals and this 
judgment will govern both. It is clear 
that the trial u( the threo accused jointly 
for two separate offences is illegal and 
tho oonviolions must be sot aside. The 
Magistrate purports to act un lor S. 231. 
Criminal I’. 0., hut that soction applies 
only to offences committor! by a single 
person. It is not applicable when several 
jiorsoos are tried jointly under S. 239: 
see Budhai Sheik v. Emperor (l) and 
Emperor v. Rnlwantiingh (2). S 232 is 
tho only section which refers to a trial 
iof moro than ono person jointly, but it 
does not authorise such trial for two or 
moro distinct offences unless they form 
part of the same transaction or unless 
one is the actual olfencs and the othor 
or others are offences of abetting or at- 
tempting that offence. The two offences 
in tho present case are not. and tho 
learned Magistrate has rightly not 
troatod them as, committed in the svne 
transaction. I set aside tho oonvictions 
of Sayad Lai and Umar Kh»n. It will 
he open to tho prosecution to take such 
furthor proejedings against tho ac- 
cused as they may think proper, and 
in this connexion I would draw atten- 
tion to tho remarks at pp. 77 and 73 in 
Emperor v. Unlwont Singh (2) cited 
abovo as to the courses open to tho pro- 
secution if they wish to take further pro- 
ceedings. 

P.N./R.IC. Conviction set as: tie. 

1. (i906) 33 C.PAL. 

2. (1908) 4 N L R 71. 
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Stanyon, J. C. 

Emperor. 

v. 

Rat Singh and another — Accused. 

Criminal Revn. No. 100-B of 1916, 
Deoided on 1st November 1916. Report 
made by Sub-Judge. West Birar. 

(a) Criminal P. C. (1898), S*. 107 and 112 
—Security for breach of peace— Denial br 
accuied — Absence of proof— Order demand- 
in* security is illegal though accuied are 
willing to furnish. 

A Magistrate called upon tbo accused under 
S. 112 to 6bo* cause why tbey should not 
furnish security to keep the peao uuder 8. 107, 
on the ground that thav wore members of an 
unlawful assembly which panned ji mosque with 
loud music and which intended to cause a 
breach of the peace by repeating tho procedure. 

I he accused denied the*o allcgationo, but ex- 
pressed tboir willingness to execute bond* to 
keep the peace. Thereupon the Magistrate 
ni reeled them to execute bonds for R». 100 to 
koen tho peace for one year. 

Held: that tho ordor was illegtl, inasmuch a« 
tbo accused denied every allegation on tho bails 
of which they were condderod liable to furnfib 
security and no cvidonco was taken to prove 
those allegation*: .95 Cal. 674; 34 Mad 139; 88 
Mad. 880 and A.I.fl. 1914 All. 540. Foil. 

IP 141 C 1. 2J 

(b) Criminal P. C (1898). S. 537-Provi- 
aion of law disregarded— It is not mere ir- 
regularity but illegality. 

A disrcgaid of tbo express provision.! of law is 
not a mere irregularity which can be condouod 
or remedied, but an illegality and tbo Court 
cannot maintain or overlook an illegal order 
upon any ground of administrative convenience: 

25 Mad. Cl ( V.C . ). Foil. (P 141 0 lj 

P. S. Kotwal and Ghate — lor Non- 
Applicant. 

Judgment.— This caso has boon re- 
ported under S. 439, Criminal P. C. 1898, 

as applied to Berntv bv tho Sessions Judge 
of West Boar. The facts ire these. A 
Magistrate of tho 1st Class at Akola made 
an order under S. 112 of the said Code, 
declaring that two Hindus namely. Rai 
Singh aud Daolat, had allegedly been 
members of a procession which contrary 
to established usage, had passed by a 
Musilman mosque on 31st July 1916 ac- 
companied by loud music and that they 
apparently intended to cause a breach of 
tho paaoe by repeating this procedure at 
tbo coming Pola festival. Tho same 
order called upon Rai Si ugh and Daolat 
to show cause why they should not fur- 
nish security under S 107 of tbo same 
Code. In answer to this Rule the said 
persons appeared before the Magistrate, 
who asked them to show cause. R* 1 
SiDgh and Daolat denied having been 
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members of the procession of 31st July 
1916, expressed their readiness to observe 
the custom of stopping clamorous music 
while passing the mosque, denied that 
they had any intent icn of diHuihirg 
the peace cn the Pola day, added that 
they are willing to execute a bond to 
convince the Magistrate of their peaceful 
intentions. Thereupon tho Magistrate 
directed Rai Singh aud Daolat each to 
exccuto a bond in II a. 100 to keep tho 
pence for a \ car. Tho learned Sessions 
Judge repoits this order as illegal. A 
Rule issued to tho District Magistrate, 
in response to which ho candidly admits 
tho irregular itv of tho order, hut asks 
that it may he maintained as expe- 
dient. 

I have overv syn pathy for tho view 
put forward by tho Warned District 
Magistrate, and I lull v* appreciate the 
diflicultics hich sornetirr ca uri«e from 
Hindu musical pre cruhns g< ing |>nst 
Musalman n<oques and tho advieahility 
of doing nothing to weaken tho hands of 
tho executive hv undue interference with 
preventive action upon technical grounds. 
Rut as pointer* out by the Supreme Tri- 
hunnl in Suhrohmama Ayyar v. Kmy 
j Emperor (■). tho disregard of express 
(provisions of law is not a mero irregu- 
larity which can ho condoned or remolic i, 
hut an illegality and this Court cannot 
{maintain or overlook an illegal order 
upon auv ground of administrative con. 
'vouionco. Th.- provisions of tho Ctiini. 
nal Procedure Code aro clear enough as 
to tho procedure which must he followod 
whore an accuse I person disputes tho 
truth of the information laid ogiinst 
him. hut if it is necessary to supplomeut 
the eventually published judicul inter, 
pretation of it. that requirement can he 
satisfied by referring to Ham Chandra 
Haidar v. Emperor (2). Palantappa 
Asory, In re (a). Praihipati Venkata, 
sami v. Emperor ( 4 ) and Mnl Chand v. 
Emperor (6y. Tho accused denied every 
|al legations upon tho basis of which they 
jwero considered liable to furnish security 
,and not a shro I of evidence was taken to 
prove them A Magistrate cannot enter 
into a compromise with an accused per- 
son for tho purpose of disposing a of 

l. (1002) v:, Mad 61-28 I A 257 (PC). 

7. (1006 » 35 Cal 07). 

3. (1911) «t \U.| 139=0 I C 082. 

4. (1007) SO M id 3 10. 

5. A 1 U 1014 All 510=20 I C 053=37 All ?.0. 


criminal rise. Criminal liability arii-es 
out of acts and intentions which, if not 
admitted, must ho legally proved. 

Tint is not an abstruse proposition of 
law, it is an obvious rule ol common 
sen'O. Su|»;*»so those t vo persons Waving 
been Wrought I -‘fore ti e Magistrate ae 
cuscd of assault or * li« ft. ha l denied the 
offence. I ut added that thoy were willing 
to undergo convict i 11 in token of their 
innocence, would tho M i.dstrate have 
been justified in convicting them, oven 
for 1 he purjK.se of doling with I hem as 
first olleu ler* and realising I hern on pro- 
ha» ion ».( good conduct? Obviously not. 
Vet that is vory lik-' what lie has done 
in this II*? has convicted them 

v it bout evidence «•( nets and inioutiuris 
which 1 lie v donied The order was abso-i 
lutelv illegal an 1 cannot he sustained. • 
For i n* uhovo itw oib t ho or<W*r directing) 
Rii Singh and Dnl.it to execute security 
ItOid* in n\‘'. a»ih in I t * »o h til or bonds 
exccuti'd by thorn are dDchurgol. 

P.N./it.K. Order s cl aside. 
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PlUDKAL’X. A. 4. O. 

Emperor 

v. 

IIanuman— Accused. 

Criminal lievn. No. 15 of l^'O, Deci. 

do I on 1 htli February 1915, by Seas. Judge 
ChhstWgarh Divn. 

(a) Criminal P . C. '1898), S 207. 347-Of- 

V : ■ -V. W ' lr . iab,e *>y Scion. Judge- 
tommillal hy Magistrate empowered under 
S 30 to try - Commitment U not illegal 
merely because Committing Mogul, „te it 
empowcied lo try. 

r.i CMi-mtul of trUbh sxolusivelv 
by thcC 'lire ol Se»*iou I. not ill. pnl merely be- 
c-u e ti . 0 Commuting M;ii:ktmt» 1 * limrnlf cm- 
|«*cr«d under S. 30 Criminal P. C 10 trv tbc 
u '* .* P 14*2 Cl } 

b'Cnmin.! P C. f 1898). S. 207. 347— 
Oughtto be tried" explained. 

Tie viidt "eight to he wild" in Ss. 207 aud 
34, mutt be read with S. 254 


ol the Code. 
IP H2 C 2] 

207— Mogis- 
cases triable 


le) Criminal P. C. (1898). S. 

[rote un<*er S. 207 can commit 
by him for proper reasons. 

Coder S. 207 a Magistrate who is compe- 
tent to commit to tbo Court of Session cau com. 
mit to that C.,urt ca*cs triable exclusively by 
that Court and cases which in his opinion oiiab; 
to to tried bv that Court: 24 Cal. 429 and I I Sam 

FotL iP 142 c 2) 

(dj Criminal P. C. (1898). S. 215 — Com- 
mitment is bad if made because accused has 
been comilted in another case. 

A c itnumineul. h>«ever, ,oaJ: on the a Mo 
grouod th.t the accused has been committed i-i 
anothi r cssa is bad in law. [p ^42 1 
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G. P. Dick — lor the Crown. 

Order. — This case has been reported 
by the Session Judge, Chhatisgarh Divi- 
sion, for quashing a commitment. A Rule 
having issued the learned District Magis- 
trate shows cause as follows; (a) The 
committal of a case triable exclusively by 
the Court of Session does not become ipso 
facto illegal merely because the Magis- 
trate is empowered under S. 30, Criminal 
P. C. (b) That some High Courts have 
even gone so far as to hold that where an 
accused is charged as this accused with 
two offences, one of which he was com- 
petent to try and the other he was not, 
the proper course is committal, Empres* 
v. Iiamanand (l). (c) It has also been 
hold that a commitment should not be 
quashed on the ground that the Sessions 
Judge on perusal of the record found the 
case triable by a Magistrate of 1st Class, 
Empress v. Matin Shah (2). (d) That 
in the present instance the two oiTencos 
with which the accused is charged, mur- 
der and arson, wore practically partoftho 
same transaction and some of the witness- 
es are the same in both cases. The Com- 
mitting Magistrate had therefore, some 
grounds for considering that the accused 
would bo to some extent embarrassed by 
a trial in different Courts. In conclusion, 
however the District Magistrate admits 
that he has no practical objection to offer 
to the quashing of the commitment. 

It -Ross without saying that the com- 
mittal of a case triable exclusively by the 
(Court of Session i9 not illegal merely be- 
cause the Magistrate is empowered under 
jS. 30, Criminal P. C., and it may be ad- 
imitted that there may bo cases where an 
{accused charged with two offences, one 
friable by a Magistrate the othor by a 
Judge, should properly bo committed to 
the Sessions for the trial of both. It may 
conceded that it would be improper 
to quash a commitment merely on the 
ground that the offence the accused i3 
charged with is triable by a Magistrate, 
for a Sessions Court cau try any offence 
under the Indian Penal Code (S. 28, CH- 
I’. C.). There can be nothing to prevent 
a Magistrate committing eveu a summons 
case for good reasons. It has bean held 
that under S. 207, Criminal P. C. 

"A Magistrate who is competent to commit to 
tho Court of Session can commit to that Court 
noth cases triable exclusively by that Court and 


1. (1883) A \Y N 199. 

2. (1882) 22 P R 1882 Cr. 
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cases which in his opinion ought to be tried by 
that Court.” 

Queen Empress v. Kayemullah Man- 
ual (3). In a warrant case the Magistrate 
is bound by the provision of S. 254, that 
is, when he is of opinion that the accused 
has committed an offence triable under 
Ch.21 which he i9 competent to try and 
which he can adequately punish, he shall 
proceed to charge the accused, but if the 
Magistrate considers that he cannot ade- 
quately punish the accused there is noth- 
ing to prevent him committing the case. 
The words ought to be tried” of Ss. 207 
and 347, Criminal P. C., it has been held, 
must be read with S. 254 of the Code. 
Thus a case which tho Magistrate is not 
competent to try should be committed; 
also one in which in the Magistrate’s opi- 
nion he cannot inflict adequate punish- 
ment: King Emperor v. Pema Ranohod 
(4). In the case before me tho accused, 
one Hanuman, has been committed to the 
Court of Session for an offenco under 
S. 436, I. P. C., by the 1st Class Magis- 
trate, Bilaspur. a Magistrate empowered 
undor S. 30, Criminal P. C. It is said 
the accused set fire to a house and that 
immediately after doing so, wont to an- 
other house and wounded a woman who 
has since died of her wounds. Accusod 
has, in a separate case before the same 
Magistrate, been charged under S. 302, I. 

P. C.. and committed for trial to the Ses- 
sions Court. The only reason given by 
the Magistrate for the commitment in tho 
arson case is that the same aocused has 
been committed in the murder case. Tho 
Magistrate doe9 not say that tho lino and 
seoteoco which ho can impose will not be 
adequate to meet the end9 of justice. The 
commitment made on tho solo ground that 
tho accused has been committed in an- 
other case is bad in law. I accordingly 
quash the commitment of the accused in 
this case and direct that the First Class 
Magistrate, Bilaspur, do proceed with the 
trial of the accused and complete it ac- 
cording to law. 

P.N./R.K. Commitment quashed . _ 

3. (1897) 24 Cal 429. 

4. (1902) 4 Bom L R 85. 

A. I. R. 1918 Nagpur 124 

Prideaux, A. J. C. 

Akbar Ali — Accused. 

v. 

Emperor — Opposite Party. 

Criminal Revns. Nos. 258 and 259 of 
1918. Decided on 29th November 1918, 
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Criminal P. C. (1898), S. 350 - Witnessea 
should be re-examined when ease is trans- 
ferred from one Magistrate to another. 

Section 350 is applicable to a case which has been 
transferred from the Court of one Magistrate to 
that of another. It is not restricted to ease* in 
which Magistrates succeed each other in their 
offices. 15 C. P. L. R.6G; 17 C P. L. R. 159; and 
1 N, L. R. 187; DUt. from. 35 Cal. 457; 32 M ad. 
218, 39 Cal. 781 and 10 All. 307. Foil 

[P 143 C 2) 

P. S. Kotwal — for the Accused. 

Order— -Akhar Ali and Mohammad Alt* 
applicants in Criminal Revisions Nos. 258 
and 259 of 1918, have been convicted in 
the same trial by a 1st Class Magistrate 
of Wardha each for an offouco under S. 
323 I. P.C.and sentenced etch to the pay- 
ment of fine. Tho cases commenced on a 
complaint on the 22nd April 1918 in tho 
Court of the Tahsildar and 2nd Class 
Magistrate. Wardha. After the oxamina- 
tion of threo witnesses for the prosecu- 
tion, the case was transferred by ordor of 
tho District Magistrate to tho Court of 
tho 1st Class Magistrate. Ho proceeded 
with tho caso on 11th dune 1918, without 
re examining tho witnesses already exa- 
mined by tho 2nd Class Magistrate, aud 
on 29th Juuc 1918 couvictod the accusod. 
An application purjiorting to ho under 
8. 350(b), Criminal P. C., was presented to 
tho District Magistrate aud was rejected 
by him. The legality of tho order of 
transfor is not questioned, but it is con- 
tended that S. 350, Criminal P. C.. doos 
not apply to the case, as that soction is 
limited to caso, in which Magistrates suc- 
ceed each other in thoir offices. but does 
not apply to a caso like tho pres« nt whore 
tho transfor is by tho District Magistrate 
from ono Magistrate to another. In sup- 
port of this eoutontion, and it is the only 
ono raiaod in argument, I am referred to 
Emperor v. Kasim (1). Emperor v. Gokal 
(2) and Ladya v. Emperor (3). Theso 
cases unquestionably support the view 
rolied on by the applicant’s loarned Coun- 
sel. With all rospeot to tho Judges who 
decided those casos, I find myself unable 
to accept their view9. In recent years 
thoro are cases of other High Courts in 
which tho opposite view had found ac- 
ceptance. I may mentiou Mohesh Chan, 
dra Saha v. Emperor (4), Palaniandy 
Gounden v. Emperor (5). Kudrulullah 

1 (1902) I6CPL RC6. 

2 (1901) 17 C P L R 159=1 Cr L J 105C. 

3 (1905) 1 X L R 167=2 Cr L J 820. 

4 (1003) 35 Cal 457. 

5 (1909) 32 Mad 218=1 I C 54. 


v. Emperor (G) and tho recent casoof liam 
Dass v. Emperor (7). I hold that S. 350 
is applicable to a caso like tho present, 
which has been transforrod from tho Court 
of one Magistrate to tho Court of another; 
and it is not restricted to cases in which' 
Magistrates succeed each other in thoirj 
offices. It is not contended that appli-] 
cauts have in any way been prejudiced by 
a portion of the evidence against them 
having boon recorded by tho Magistrate 
who did not finish the caso. I dismiss 
both applications. 

P.N./R.K. Application dismissed. 

C, (1912) 39 0*1 7*1 = 1 » 1 C 811. 

7 (I9l8> 40 All 307 = 11 I C 032. 
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Batten and Kotwal, A. J. Cs. 

M t To n i — Accused . 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 52-B of 1918, De- 
cided on 19th Juno 1918, from judgment 
of S>*s. Judgo. East Borar, IV. Uth May 
1914. in Se»s Trial No. 5 of 1918. 

la' Criminal P C. (18981, S 342-S. 342 ia 

mandatory. 

The provision* of S. 312 arc mandatory and 
non-compliance with thorn vitiate* tho trial. 

(I* HOC 2) 

(h- Criminal P C. 11898), S. 342-Object 
of section stated. 

The object of S 3l2i>(l), to communicate to 
the .ircusod, to the lull rxtcntlh.it may bo found 
n«cc‘*»ry in each particular case, whit ir alleged 
agiin-t him in the ovideiu - for tho prosecution: 
( 2 » to ascertain from him w bat explanation or 
defence, in law or in fact, he wishes to put for* 
v. trd in respect thereof. [P 146 C 21 

(cl Criminal P. C. (1898). S. 342— Accused 
ignorant — Hi* attention should be directed 
to vital parts of evidence against him. 

Where the accused Is an ignoraut person who 
cannot be expected to know cr underhand what 
particular part* of the evidence are, or aro likoly 
to bo considered by the Couit to be. against him, 
it is necessary that his attention should bo 
directed to all the vital parts of the evidence 
againU him. (P 146 0 1,2] 

*{d) Criminal P. C. (1898), S. 342-Mere 
general question to accused is not enough. 

It is not a sufficient compliance with the pro- 
visions of S. 342 to ask au accused tho geueral 
question: "Have you anything more to say in 
this case or?" "you have heard the prosecution 
witnesses against you, what have you to say?" 

[P 140 C 1,2) 

G. It. Pradhan and C. B. Parakh — 
for the Accused. 

G. P . Dick— lor the Crown. 

Judgment. — Tho appellant Mt. Tani 
has been convicted and sentenced to 
death for the murder of Mt. Jakhai, her 
mcther-in-law, aud Mt. Bulki, a cousin 
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of her husband. on 27th March 1913 by 
administering dhatura poison. Tani lived 
in Mouza Dh-traaogaou, hut as that vil- 
lage was infected with plague she was at 
the time of the alleged crime living with 
her bushand Vennati (P. W. 6) and Mt. 
Jakhai in a hut outside the village Mt. 
Bulki occupied an adjacent hut with her 
mother Poonji (P. W. 8) and her two 
daughters, the elder of whom is Mt. Jani, 
(P. W. 7) The 27th March 1918 was shimga 
or Holi day. About an hourafter Jakhai had 
taken her evening meal she had an attack 
of giddiness and pain in her stomteb 
which became distended, and she felt 
difficulty in speaking and began to snatch 
at her clothes and the ground on which 
•he lay: later she becime speechless and 
unconscious and died shortly after mid- 
night. A short time before Jakhai died, 
Bulki who had taken her meal at the 
same time as Jakhai and had eateu some 
of the pnrinpdi which formed part of 
Jakhai’a meal also develope 1 similar 
symptoms and died a little after sunrise 
on 28th March 1918. 

The following questions arise for con- 
sideration: What was the cause of the 
sudden illnos9 and death of Jakhai and 
Bulki? If poison, who administered it 
and how? P. W. G and P. NV. 7 describe 
the symptoms exhibited by the two 
women before they died. There can he 
no doubt about this part of their evi leoce; 
they could not have invented the symp- 
toms. P. W. 5, the Sab.Astistant Sur- 
geon, siys that those symptoms aro 
symptoms of dhatura poisoning. Chemi- 
cal ex uninaiion showed the existencs of 
a substance having the proportion of dha- 
tura in the stomach viscera of Jakhai aud 
in the stain9 on her choli and tho ta than 
on which she was lying after she was 
taken ill. Trocos of arsenic were also 
found in the stomaoh viceras of both 
Jakhai and Bulki. There is no reison to 
discredit this evidence and it must be 
held thit tho deaths of these women 
were due principally, at any rate, to dha- 
tura poison. The Investigating Police 
Officer ha I from the very beginning sus. 
pected dhatura poison as tho probable 
cause of tho deaths and had worked for a 
clue upon that suspicion. The visceras of 
tho two deceased women were not for- 
warded ?o the Chemical Examiner until 
the case came up for hearing before the 
Magistrate and the report of the exami- 
nation reached the Sessions Court after 
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the trial had begun on 6th May 1918. 
The Police had thus do information about’ 
the existence of arsenio in the viscera 
before their investigation was closed, 
otherwise they would have sought for 
some clue with regard to the arsenio also. 
It is regrettable that under the present 
arrangements as to chemical examinations 
and the rules as to transmission of arti- 
cles to the Chemical Examiner, it is 
practically impossible for the Police to 
have oarly information as regards the 
results of chemical examination. 

The Officiating Sessions Judge has also 
omitted to question the Sub. Assistant 
Surgeon examine 1 as P. W. 5 in his 
Court, whether his post mortem exami- 
nation disclosed any indie ition of arseni- 
cal poison ng or whether any of the 
symptom* describe] by tho witness could 
ho asciihed to such poisoning. Probably 
tho deaths were due iu a minor degroo to 
the otloot of arsonio also. 

Tne evidence on which the prosecution 
roly to prove that tho poison was ad- 
ministered by tho appellant is as follows. 
P. W. 7. Jaoi's statement is to tho effect 
that on the evening of 27th March 1918, 
while Mt. lakhai was sitting in Bulki’s 
hut, the appellant brought food for her- 
solf and Jakhai in two separate plates. 
Bulki also brought her fond in a plate 
and the three sat outsido Bulki’s hut to 
take their meals. Some puranpoli form- 
ed part of tho food in Jakhai '• plate. 
Jakhai, while eating tho puranpoli, re- 
raarkel that it tasted bitter. Tho ap- 
pellant explained that it was due to tho 
puran (the sweoteuod dal filing) hav- 
ing been burnt in the making. Bulki 
ate some of tho puranpoli from Jakhai '* 
plate. The evidence of Poonji (P. W. 8) 
to the same etlect may he left out of con- 
sideration as it is admittedly hearsay. 

P W. 6. (Venkati), P. W. 7. (fan!) and 
P. W. 8 (Poonji) were questioned with a 
view to prove that it was tho appol- 
lant who had cooked the food brought 
hv her for Jakhai and hcrpelf. Their 
evidence is not of much value, as none of 
them states that he or she saw tho ap- 
pellant cooking l he food. P. W. 1 (the 
investigating Police Officer), P. W. 4 
(Lax man l’atwari), P. W. 9, (Shanker) 
and P W. lO(Kaghupat Patwari) State 
that the appellant pointed out a rubbisli 
heap iu which she had concealed some 
capsules of dhatura fruits and produced 
them from the heap ia their presence. 
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Ganpat, P. W. 2, states that on the 
Sunday preceding Holi day (Wednesday) 
the appellant had asked him where she 
could get dhatura leaves for application 
tc her throat which was paining. Wo 
think it unlikely that the appellant did 
not know where dhatura plants wore to 
he found in the village, and it appears to 
us improbable that she questioned this 
witness as he deposed she did. The ac- 
cused was examined by the Committing 
Magistrate aud the Sessious Judge, and 
we transcribe below both her elimina- 
tions in extonso: 

Q. You have hoard the prosecution 
witness against you: what have you to 
say ? 

.1. I know nothing about the allega- 
tions made out against me. 

(j. Was Me. Jakhai related to you ? 

A. Mt. Jakhai was my mother-in-law 
as well as ray father's 9istor. 

Q. Was sho living with your husband? 

A. She was living with mo and my 
husband since 1 was married, 

Q. Do you know how Mt. Jakhai mot 
with her death ? 

A. I don e kno.v ho-v Jakhai died. 

Q. Who ordinarily cooks food for tho 
inmates tf your house ? 

.1. Orlioarily I use 1 to cook food hut 
on festival days Mt. Jakhai u*od to cook 
tho fool. On the occasion of the last 
shimga or Holi day Mt. Jakhai had cook- 
od tho food. I had brought water from 
tho well and supplied her fuel on tho 
shimga day. 

Q • Whether the doceased Jakhai used 
to quarrel with you ? 

A. No. She never quarrelled with me 
and she used to troat mo properly. My 
husband used to quarrel with me. 

Q • Do you know Mt. Bulke ? 

A. 'los. She was my husband's cousin 
sister. 

Q. Whero did she live ? 

A. She use! to live with her mother 
in a separate hut closo to mine and in tho 
same field in which we were living. 

Q • Do you know how Bulki met with 
her death ? 

A. I do not know how she mot with 
her death. 

Q. Have you got anything more to 
say ? 

.1. My mother-in-law used to treat 
mo properly. When iny husband left me 
for t vo yoars sho brought ins back from 
ray parents, f havo to say nothing more 
1918 N/ 19 & 20 
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except that my husband and rnv aunt-in- 
law Poonji had suggested to mo to say 
that I mixed dhatura with tho food, hut 
in fact ! did nothing and k'Dovv nothing 
about it. 

Beforo tho Sessions Judge: 

<J. Is the statement made by you in 
the lower Court mid now read out to you 
correct and is ir true ? 

A. Yes. that statement i? corroct and 
true. 

•J. What have you to say about tboevi- 
donee of Jani and Ganpat that tho purun- 
poll* had a some -v hat bitter taste an I tint 
you h id gone out for dhatura seeds / I- 
it true that the three took their rneals 
together ? 

• I Yes. what Jani said about myself, 
Bulki aol Jakhai having taken food 
together on shimga evening in front of 
Bulki’* hut is correct. There was no 
talk then about puranpoli having tasted 
bitter. 

Q • Ganpat say* that ho saw you going 
to bring dhatura leaves. Is this t rue ? 

.1. No. Ganpat speaks false. Ho never 
mot mo nor did I speak to him tha; I was 
going to bring dhatura leaves. 

Q- What have you to sav about the 
ovidencc for the prosecution that you 
u ’Cd ganorally to quarrel with Jakhai and 
that there was a quirrol on the day pro- 
vious to shimga ? 

.1 Thero nevor has been a quarrel bet- 
ween her and myself. 

•J Can you say how Jakhai and Bulki 
died ? 

.1. 1 do not know. My mother in-law 
dioi and I was seated r iking hold of her. I 
do not know how Bulki died. I was 
sitting near Jakhai at that time. 

(J. Have you anything more to say in 
this ca^e ? 

A. I have nothing else to say. 

In our opinion the examination of tSie 
appellant has been defective and there 
has boen no practical compliance with the 
provisions of S. 342. Criminal P. C., tho 
object of which, as explained in Emperor 
v. Kalay Kisan ( l). is to: 

(1) communicate to the accused to the 
full oxtont that may he found necessary 
in each particular case, what is alleged 
against him in the evidence for tho pro- 
secution ; and (2) ascertain from him 
what explanation or defence, in law or ir. 
fact, he wishes to put forward in res poet 
thereof. 

1- (190») 17 C. P. L. R- 113. 
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The most important part of the pro- 
secution evidence is that of Jani, which 
is directed to pioving the administration 
by the appellant of the food containing 
the poison. Jani'3 evidence shows that 
the appellant brought the food in two 
plates, she gave one plate to Jakhai, and 
Jakhai and Bulki who ate the food from 
that plate died. She herself ate from the 
other plate and nothing happened to her. 
These circumstances are very much 
against the accused. It was neces.ary 
therefore in our opinion to examine the 
accused and take her explanation with 
regard to them in detail. The appellant 
should have been asked the following 
questions or such of them as became 
necessary in view of her answers to pre- 
vious questions : Whether she brought 
the food for herself and Jakhai ; whether 
sho brought it in two separate plates ; 
whether she gave one plato to Jakhai ; 
whether thore was puranpoli in the plato; 
whether Jakhai and Bulki ate the purau- 
poli and other food from that plate; whe- 
ther sho herself ate from the othe r plate; 
whether thore was puranpoli in that 
plato and whether she ate that puran- 
poli. She should have been told that 
under the circumstances stated above pre- 
sumptions arose that Jakhai and Bulki 
must have died of eating the food in the 
plato brought by her for Jakhai, and that 
the poison must have been put into the 
food by her, and sho should have been 
askod whether sho had any explanation 
to offer in this connexion or as to why 
Jakhai and Bulki died under these cir. 
cumstanco9 while nothing happened to 
herself. 

It is contended by the learned Stand- 
ing Counsel for the Crown that when an 
accused person is asked the general ques- 
tion : “IIav3 you anything more to say in 
this case,” as the Sessions Judge in the 
present case, or "you have heard the nro- 
socution witnesses against you, what have 
you to say," as by the Committing Ma- 
gistrate, there is a sufficient compliance 
with the provisions of S. 312, Criminal 
P. C., as it is open to the accused in 
answer to such questions to explain all 
matters which appear to be against him in 
the evidence, even though his attention 
has not been drawn to them by specific 
questions. It is possible that under cer- 
tain circumstances — a3 in the case of an 
accused person of advanced education and 
information — such a question may be 
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deemed a sufficient compliance with the 
provisions of S. 312, but in this case, as 
in most cases, the accused is an ignoraDt 
parson who cannot be expected to know 
or understand what particular parts of the 
evidence are, or are likely to be con- 
sidered by the Court to bo, against 
her : and it was necessary that her at- 
tention should have been directed to 
all the vital parts of the evidence against 
her. Even where an accused person 
is capable of understanding what circum- 
stances appear against him, when several 
details of the evidence form the subject 
of this examination he may be led to 
think that other details on which he has 
not been examined have not been con- 
sidered to be of any importance by the 
Court, and he may think it 'unnecessary 
to olfor any explanation in respect there- 
of. W e consider that the provisions of 
S. 342 arc mandatory and non-compliance 
with them vitiates the trial: Ghulla v. 
Emperor (2), Emperor v. Savalya Alma 
Pastya (3). Wo set asido the conviction 
and sentenco and airoct a re-trial. The 
Sub- Assistant Surgeon should now be 
questioned in connection with the arsonic 
found in the viscera of the two deceased 
women. In concluding this judgmont we 
express our strong disapproval of the 
course followed by the investigating police 
officer in connection with the 'arrest of 
the accusod in this caso. He commenced 
the investigation at 3 p. m. on 28th 
March and closed it for the day at 12 
midnight. All this timo was taken up 
with the examination of witnesses in con- 
nection with theinqueston Jakhai's body. 
At the end of the record of this day's pro- 
ceedings the investigating Police Officor 
writes: 

"Su.j icion which arises is that death was duo 
to tho poison caused by dhatura seeds." 

The examination of tho witnesses, ono 
of whom was Mt. Tani, shows that he 
suspected her of having administered the 
poison, ne then commenced tho inquest 
on Bulki and examined Tani a second 
time. This inquest and the investigation 
were closed at 3 a. m. on 29th March 
1918 with these remarks: 

"As the woman’s death b»s been caused with 
dhatura seeds I sent the corpse to Morshi for 
post mortem examination." 

It is clear that the investigating officer 
had the fullest justification for arresting 
Taniat3 a. m. on 29th March 1918. So far 

2. (1918) 44 r C 181=1 P R 1918 Or. 

3. 11907) 9 Bom L R 356. 
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aa he was concerned there wa9 no doubt 
left that Tani had committed the offence. 
She was however not formally arrested 
till 6 30 p. m. on 31st March 1918. Why 
she was not arrested earlier appears from 
the case diary No. 2 for 29th March 1918. 
The investigating officer writes therein 
at p. 47: 

“twill not register the crime under S. 802, 

I P. C.. until I get a reply from tL«- Sub- Assis- 
tant Surgeon; and as the remand of p-.lire cus- 
tody would not be obt aim'd consequent on Ibo 
arrest of Tani. but auolher of jiil east 
would b« graatsd, 1 therefore po*tpon rrest 

on th - ground that it nu\ net itnp ‘dc all tho*> 
necessity particulus which to com.; to 
light in future." 

It i* again clearlfrom this|that the inves- 
tigatingotlicor then considered that I’cm 
should ho arrested, hut he refrained Iron 
doing what ho knew lie should have done 
because, if ho did so. she would ho re. 
moved from his cii: tody. If he h id :u . 
rested the accused and thought it ucce*. 
•ary to have her in his custody for a 
longor timo than the 21 hours prescribed 
by S. 01.it was open to him to get an or lor 
under S. 167 from the Magistrate (or fur. 
tlior detention in police custoly. ho wool I 
havo had to give reasons for asking for 
such sn order. Apparently ho considered 
that ho had none. In those circumstances 
wo consider that his deliberate failuro to 
make a formal arrest was nothing hut a 
circumvention of tho salutary provisions 
of the Criminal Procedure Cndo with re. 
gard to the custody of accusod persons by 
tho polico. We purposely use tho ex- 
pression formal arrest” because it is 
difficult to hoi ievo that Tani was free from 
al restraint. or that she was not practs- 
caH y under arrest before iG-30 p. m. on 
dlst March Ills, when she is regarded to 
have boon arrosted. On 29tl. March 1918 
tho investigating police officer loft Dili 
mangaon at 9 a. m . and went to Rohm- 
k 1,6,1 t0 investigate into another case and 
returno I to Dhamaogion at 3 p. m Hail 
ho loft Tani free during that time’ In 
view of tho evidence availabb to him at 
3 a. «... on 29tl« March 1918 he would 
haie been very wrong if he had allowed 
her alter that time to he freo to go about 
as she uloasod. 

P.N./u K. Conviction net aside. 

lie trial ordered. 
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KotvVai., Off*;. A. J. C. 
Krishnai/ya — Accused — Applicant, 
v. 

Emi/eror— Op, k.s» to Party. 

Criminal Rovu. No. 77 !i „f 1918, Do. 
cided on 4th dune 19 is from order of 
x)ge, ! . . r, J) 20tli April 
1918 in Criminal Afqw il No. |f, of l‘)is 
Criminal P. C lISUSl. S 23-1 Offence, 
against dmrrent individual* by o .e person 
can be rried together. 

Tho c -nvicti.ii of ,c,u rD „ 

in. I I , r „ „„ v ,.r .-.-i ,. d 

*>***’• tbr*e di ler.-.U p?r«t||* toil il|e,-,| 
S.-cii... 2*5 1 . Criminal I*. 0 .. ir not limit ' i , , 

. . ... 
Jiiin^t tltc *sme pjrija. [p j j~ (j <>j 

Order. — ! see no roa«ca to interfero 
,M revision, tiro- nils No.. 2 and 4 are a 
repetition of grounds Nos. 1 an 1 3 of the 
1,1 '/ •• *» ' - tho ippol. 

: r 1 > dealt 

thatC . 11 , 1 . I no tiri I .,r no i urges 

, Wot misappropriation 

1*0011 committed ngiirjt throo 
! ' ' *■ > . i the 

t ,, S 6 ' '■ rail >| them is 

■ * tndia v. Murari 

IU is relied on. Tho case has .hoen dis. 
jontcl from in .I/.,,,* v . Empress 

t-; in . .iso in Sri W.agioan Shiah v.l 
*’"U i. 0 e I- an- 

», r; ■ V. p raia4 

1 V > 2 V- 9 r „--,IM,l r. C.. IS DOt, ia ,„y 
opinion. iiiinle I lo ca.cs wheio the 
oiienoo. have been committed ogMnst t ho 
simo iHirson: seeal ;<> Ciilmtradhari Misser 
v. Emperor ( 0 ) There is no substance in 
■'T; HHilofihaap. 

potl.ito Court gives the points for deter- 
ininai ion. I;, decision thoreou and the 
tetsons lor its decision quite fully and 
c. early. 1 do not see any illogilitv or 
impropriety in the appellate Court's de- 
cisions. Tho sentences are act severe, 
dm application is dismissed. 

*\N. it.K. Application dismissed. 

<!» U' J D J All. 117. 
g{ U3S.r, 9 Cal. S71. 

(3 [19091 31. C. 319. 

;*! i;w«j - ah. i74. 

(5) « 1010] 13 Cal. 13=29 I. C. GG8. 



118 Nagpur 


Baliram v. Ganpat 


1918 


A. I. R. 1918 Nagpur 148 (1) 

Kotwal, Offg. A. J. C. 

Keskao — Plaintiff — Appellant, 
v. 

Manana — Defendant — Respondent. 

Second Appeal No. 102-B of 1917, De- 
cided on 1th February 1918, from decree 
of Add!. Dist. Judge, Fast Berar. D - 5th 
Jauuarv 1917, in Appeal No 304 of 1916. 

Berar Land Revenue Code (1896). S. 73(2) 
—Annual tenancy covers tenancy (rom year 
to year— Notice to quit in tenancy for one 
year is not necessary— Transfer of Properly 
Act (1882). S. 1 1 1-A. 

The expression "annual tenaicv" as us<d m 
S. '50 cf the Berar Lard Revenue Cede is n.cant 
to cover a tcnaocy firm year to jear only and 
net a tenancy leclinp fer a >ear only. No notice 
bv ilthcr parly to a contract of tenancy for one 
tear is therefore necessary to deter mime the 
tenancy . fP 148 C 2] 

V. D. Sathayc—ior Appellant. 

A. C. Roy— lor Respondent. 
Judgment— The plaintiff, au ijardar 
of a village in Berar, filed this suit on 
25th April 1910 to eject the defendant 
from two fields, cn the ground that they 
hud beeu leased to him in writing for ono 
year from 1st April 1913 to 31st March 
1916. ted the defendant has refused to 
vacate the fields on the expiry of the 
term. The defendant admitted that he 
had hold on lease the above fields in 
1915-1916, but lie pleaded that the lease 
was an oral one. He further alleged that 
ho was holding the same fields then on 
another lease for one year, viz , 1916-17, 
and the plaintiff had. therefore, no right 
to eject him. Both the lower Courts 
have found that the defendant bold the 
fields in 1915- 16 on au oral lease and 
that the alleged lease for 1916-17 is not 
proved. The first Court decreed tho 
plaintiff's claim, but tho lower appellate 
Court has dismissed it on the plea raised 
by tho defendant in appeal that the plain- 
tiff was bound to give notico to quit 
under S. 79 (2) of the Berar Land Re- 
venue Code before he could be ejectod. It 
has overruled the plaintiff’s contention 
that the lease in suit is not an annual 
tenancy such a6 is contemplated by S. 79 
of the Berar Land Revenue Code. The 
point, therefore, for determination is 
whether tho expression "annual tenancy’ 
used in that section applies to a loase for 
a single year. The term "annual tenancy’ 
may have two meanings, viz., tenancy 
from year to year," and if you give tho 
word "annual” one of its dictionary 
meanings, viz., lasting for a year (as an 


annual plant or annual ticket), "a tenanoy 
for a single year." 

I think there are strong reasons against 
holding that the expression ‘‘annual ten. 
ancy" in S. 79 (2) was meaBt to cover a 
tenancy for cne year only. Apart from 
the fact that it is a somewhat unusual 
use of legal language to speak of tenancy 
for one year cnly ns an annual tenancy, 
the general rule of law with regard tc 
nctice to quit in connexion with tenancies 
19 that no such notice is necessary to de 
tormine a tenancy for a fixed period as a' 
demise for a year: see Wood fall *9 Law of 
Landlord and Tenant, Edn. 19. p. 403, 
and cases cited therein, and the T. P.i 
Act, 4 of 1882, S. 11 1-A. If therefore, 
the expression "annual tenanoy" is held 
to include a tenancy for a year, it would 
be attributing to the legislature an in- 
tention of derogating from the general 
law and of interfering with the freedom 
of contract, for a notice to quit cannot 
bo taken to have beon contemplated by 
the parties to a tenancy for a year as the 
contract itself virtually provides for its 
determination. In such a case it would 
be unreasonable and unjust to ono of tho 
parties to allow tho other to insist upon 
a notico before tho tenanoy can be deter- 
mined. Any construction which leads to 
such unreasonableness or injustice should 
be avoided: see Maxwell on the Inter- 
pretation of Statutes, Edn. 5, p. 372. I. 
hold that S. 79(2) of tho Berar Land. 
Revenue Code does not apply to a ton. 
ancy for a year and no notico by either 
party to the contract is necessary to bo, 
given to tho other before the tenaDoy can] 
be determined in such a case. The appeal 
is allowed with costs. 

P.N./R.K. Appeal allowed. 

A. I. R. 1918 Nagpur 148(2) 

MlTTRA, A. J. C. 

Baliram — Plaintiff — Appellant. 


v. 

Ganpat — Defendant — Respondent. 
Second Appeal No. 334 of 1917. Deoid- 
] on 12th September 1918, against de- 
ee of Special Addl. Dist. Judge.. Akoia, 

/- 27th April 1917. j o 23 

Civil P. c. (1908). O. 6, R. 17 and 0. 23 

. 1 — Plaintiff cannot be allowed 
fadings or lo withdraw from suit 
berty to bring fresh suit at stage of secon 

FteSntifi brought a suit for a deol.ratioD thal 
certain sale-deed executed by bis * albtr ' “ . 
.gus transaction. At a later stage tbe pla.ut 
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was amended so as to include a claim for pesses- 
sion of tbo property sold. Both the trial Court 
and the Court of first apptal bel 1 that considera- 
tion had parsed for the sale and dismissed the 
suit. In second appeal it was sought to impeach 
the sale ou the ground that it was not for an- 
tecedent dchts or for legal necessity and was, 
therefore, not bindiug on the plaintiff: 

Held: that at such u late stage of the proceed- 
ings tho plaintiff could not be allowed either to 
amend his pleading or to withdraw from the 
suit with liberty to bring a fresh suit. 

IP 149 G 1] 

V. V. Chi tale— for Appellant. 

Judgment. —This second appeal arises 
out of a suit for a declaration that a sale- 
deed d.ttod Oth December 1910 executed 
by tho plaintiff's father Parashram in 
favour of tho defendant's father was a 
bogus transaction. At a later slago tho 
plaint was amended so a9 to inclu de a 
claim for possession of a half share of tho 
property sold. It may ho noted that in 
n previous litigation between the defen- 
dant s father and the plaintiffs uncle 
Krishna it has been decided that l'arash- 
ram had only a right to convey a half 
share iu the field. Now both tho Coutts 
below havo held that tho transaction in 
favour of the defendant's father was not 
a bogus transaction and that thero was 
ccnsideiation for tho salo. Tho suit has 
therefore been dismissed. In socond 
appeal it is contended that the salo by 
tho father was not for an antecedent debt 
nor for legal nocersity. This is a point 
which the plaintiff never raised in tho 
Courts below. Having regard to tho fact 
-fiat tho plaintiff originally came into 
Court with a relief fora declaration based 
«pon a particular ground, it is not com. 
potent to him now to insist upon tho in. 
valulity of the sale. deed upon grounds 
not raised before. There is scarcelv anv 
suggestion that tho property was joint 
ancestral property in which tho plaintiff 

m L, r C . v b,rth - A,lor ,our V”” of 

litigation I cannot allow the plaintiff 
oither to amend his pleadings or to with 
draw f,om the suit with liberty to bring 
A fresh suit. It is argued that roccnt deci- 
sions have pointed out that a father has 
no power to sell ancestral family property 
except for legal necessity or for what is 
strictly an antecedent debt. The Privy 
Council decisions cite with approval the 
fiull liench ruling of tho Allahabad High 
Court in Chandradeo Snnjh v. Mata 
( 1 ). a cas* which was followed in 
. 3 hv the Judicial Commissioner i n 

C liVCW) 31 All 170=1 10 479. 


Uira Ham v. Udha Ram (2). I am 
therefore unahlo to accede to tho prayer 
that either the pleadings shoul I bo allow, 
edtolo amended or that tho plaintiff 
should bo given liberty to bring a fiofth 
suit. Tho ap|«a! is. ibercfoie, dismissed 
There will bo no cr ier for costs, as the 
respondent sppcirs in person. 

I'.N./K.K. A PPM I i'i if lined. 

a. (1918)9 N L It 7 t -l'J I o sol. 
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Batten, A. .1. C. 

G and dal lla.zanlal— Defendant— Ap. 
pellant. 

v. 

ManjteSonat — Plain tiff — I ie«pondent. 

Second Appeal No 363 of 19 J 7, J)o- 
cidcd on lGth July 191H. against tho de- 
erso of Divl. Judge, Nagpur, iu C. A. No. 
132 of 1916. P/- 16th April 1917. 

Civil P C (19081. S. 47. A 0.21 Rr. 58 & C3 

— Objection by stronger die .liiscd on ground 
that he wet party to tuit— Appeal doet not 
li«— Regular suit to ratablith right is main- 
tainable -T mI it whether claim o i objector 
it adverte to claimt of real judgmer.t debtor. 

Where iu cxccutkn of a d*«ro« H j.» r -on wbo 
cHiin* th it be was net a party to ti e suit nro- 
for* on objection vj l be altaciilQ- ut of certain 


property 

a n,l the 


in the capacity of a stranger to the tuit 
objection is oi-ini-Md on < lio grour.d 
that ha w.«* a party to tl v suit, no ..jpcal )i«» 
against tbv order •iiniitting tho objection but it 

' civil suit 

to ««Ubli»h bi* right to the proper I v Mtt/.cUd. 

. , . i P 100 C lj 

In such ca<fr the t:*t i« whether the churn a* 
I ud bv me objector it a <1 wise to the claims of 
ibe real j jJgmcut debtor. r.od an objector claim* 
iiiK under n | ar.itnouot title is net deprived of 
bis orditsarv remoJy of a rrsular tuit merely be- 
cau«o his objection is diums'rd on tbc ground 
that he is hr Id to be a party to tbo suit. 

w „ I** 150 C 2] 

M. v . Jaht and V. V. Chi talc — for 
Appellant. 

R- K.Bose, V. Dose and Eraksha — for 
Respondent. 

Judgment. — Appeal by tho defend- 
ant. l’ho lacts out of which this appeal 
arises are briefly these. The defendant 
in 1907 filed a suit in the Court of Small 
Causes, Bombay, for the price of goods 
sold, the defendant in the suit being des- 
cribed S3 Mannalal Ramcbaudra residing 
in Bombay. Ar. ex parte decree for Ru- 
pees 1.710-6-0 was passed. In execution 
the judgment debtor was arrested and im- 
prisoned, and then released as his sub- 
sistence allowance was not paid. The 
Bombay decree was transferred for exe- 
cution to the Court of the District Jud-e 
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Nagpur, and th9 js.velry of the present 
plaintiff-respondent Manji son of Dipa- 
ram was attache 1. He lodged an objec- 
tion under R. 58. 0. 21. Sch. 1, Civil P. 
C.,on the ground that he was not a 
party to the suit and that the jewelry 
wa3 his. The Additional District Judge 
dismissed the objection, holding that the 
objector was a party to the suit. The ob- 
jection was dismissed as the executing 
Court held that the objector was a party 
to the suit, since the debtor in the suit 
was a firm of which the objector and his 
brothor Ramchandra were the partners. 
The respondent has brought the present 
suit to rocover from the decree-holder the 
money which he paid in satisfaction of 
the .decree to get his jewelry released 
from attachment. Tho learned Sub Judge 
held that the respondent was not a party 
to tho suit, tho person against whom the 
decree had been passod being his brothor 
Ramchandra in his individual capacity, 
and decreed the respondent's claim. 

In appeal tho loaroed District Judge 
upheld the decree, taking the san e view 
as to tho facts. It was also contended in 
first appeal that tho suit was barred by 
the rule of res judicata, it having been 
docideu in the execution proceedings that 
the respondent was a party to the suit 
and that the icpiedy oi tho objector was 
hy way of appeal from that decision. The 
learned Divisional Judge held that the 
dismissal of tho objection was not a de- 
cision under S. 47 Civil P. C., of ques- 
tion arising between parties to the suit, 
aud that a separate suit lay undor R. 63. 
O. 21. The first ground of appeal to this 
Court is that tho executing Court having 
held that the respondent was a party to 
the suit, that finding, not having bsen ap- 
pealed against is conclusive. It is argued 
that the executing Court was bound to 
dotormine w hethor or not the objector 
was a party to the suit, and its decision 
that ho was such a party is a decision 
that the quostioD was one between the 
parties to the suit within the meaning of 
S. 47, and not having been appealed 
against is a final decision. I am of opi- 
nion that the view taken by the Divi- 
sional Judgo is correct. There is no re 
ported case exactly on all fours, but in 
Upcndra Nath Kalarnuri v. K usum Kti- 
man Dasi (l) it was held that an objec- 
tion made by a shehait of a oeitv. against 

1. AIK l'JlTcJl C 3±S= 42~C»1 

440. 


whom a decree had bean passod a9 she- 
bait, that the property attached was his 
private property, was not an objection 
by a party to the suit as such within the 
meaning of S. 47, and an appeal did not 
lie against the order on the objection. 

If the same individual can claim to be 
regarded as having two capacities in one 
of which he was not a party to the suit, 
a fortiori a person who claims that he 
wa9 Dot a party to the suit can make an 
objection in the capacity of a stranger to 
»he suit. Tho test is laid down at p. 450 
(of 42 Cal ) of the case cited, and is whe I 
ther the claim laid by the objector is ad-; 
verse to the claims of the real judgment.! 
debtor. The nature of the proceedings is* 
to bo judged by the claim of the objector, 
and an objector claiming under a para, 
mount title i9 not deprived of his ordi- 
nary remedy merely because his objection 
is dismissed on the ground that he is hold 
to be a party to the suit. Tho socond ground 
of appeal calls in question the concur 
rent finding of both the lower Courts 
that the decree was against Ramchandra 
individually. This appears to be a find- 
ing of fact, hinding on this Court. It is 
arguod by tho learned advocate for the 
appellant that tho interpretation of a de- 
cree is a question of law. In any case 
I am of opinion aftor studying tho record 
that tho decision of the lowor Courts is 
indubitably correct. Whatever the nature 
of the suit that tho appollant should have 
brought or intended to bring, thosuit and 
decree wero actually against the indivi- 
dual Ramchandra. The appeal is dis- 
missed with costs. 

P.N./R.K. Appeal dismissed. 
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Drake-Brockman, J. C. 

Dipchand — Accused — Applicant, 
v. 

Emperor — Opposite Party. 

Criminal Revn. No. 1 33 of 1918, Decid- 
ed on 18th July 1918. to revise judgment 
and finding of Sub-Divl. Mag., First Class, 
Daraoh, D/- 28th May 1918, in Summary 
Trial Cas? No. 53 of 1918. , „ ... 

Criminal P. C. (1898). S. 260 (1). Cl.. <d) (.) 

— Summary «r a! for serious offence 1 
though legal is inappropriate. 

A Magistral* is not autbcri/cd to split up an 
offence so as to give himself juiifdicticn over tho 
parts which bt. would not have bad over the whole, 
thereby depriving the accused of bis right to 
appeal. 4 Cnl. 1», Foil. (P 161 C 1) 

Clause (i). S. 260 «1). Criminal P. C. most be 
read with Cl. (d). which only permits a summary 
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trial for theft under S. 390, I. P. C. where the 
v„lue of Iho property stolon does not exceed 
R>. 50. [P i5i C 1] 

The offence of house-breaking by night under 
S. 457, I. P. C. accompanied by a theft of pro- 
perty worth more than fifty rupees, cannot 
legally be tried summarily under S. 260. Crinii- 
na | [I* 0. IP 150 ClJ 

Summary procedure in casrs of serious often ci* 
even thong b legal is inappropriate. 13 C. 

Ji. 17, Foil. IP 151 C 2) 

(r. L. Sulhedar — for Applicant. 

Order. — The applicant for revision 
has been summarily tried and convicted 
hy a Sul). Divisional Magistrate oi the 1st 
v^lass for an ollencc of hoiirio- breaking by 
night punishable under S. 457. 1. 1*. C. 
An unappealable sentence of three months’ 
rigorous imprisonment has boon passed. 
Tho first information was laid on ?lh 
March. Ia9t, the informant giving at tho 
same ti.no a list of stolon property which 
ho valued at Rs. 127-7.0. On lGth April 
lie gave a supplementary list including 
articles \ slued at Rs. 00-9 0. Tho total 
valuo of the stolen property was. there- 
foro Us. 178. The case was clearly one 
which could not legally ho tried sum. 
'mavMv. It is truo that under Cl. (i). 
|S. 200 (1), Criminal 1 *. C. oMencns under 
I*. C. may he so tried, hut that 
’olauio must ho real along with Cl. (d), 
which only permits a summary trial for 
theft under S. 3n0 where tho valuo of the 
property stolen docs not exceed R*. 50. 
Tho principle applicable is akin to tho 
gOiiorM ono that a Magistrate is not r.tuho- 
. riso«l to split up an otlonco so as to give 
himself juris diction over the parts which 
1)0 would not havo had over tho whole 
thereby depriving the olTondor of his aii- 
poal-. seo Empress v. AUlul Kanm (1). 

Tho District Magistrate who was calle<l 
upon to show cause why tho conviction 
and sentence should not be set aside has 
admitted that tho procedure adopted was 
illegal and no other point is now pressed 
ooloro me. Tho proceedings of the Magis. 
trato are sot aside and the applicant will 
ho re tried in tho manner laid down in 
C,i. 21. Criminal P. C. for tho trial of 
warrant case?. Ho has already been 
transferred to the under. trial ward and 
, 1 r ? main ^ere till the re-trial is con- 
c udod. As stated in my order of 2Sth 
ultimo, I am not prepared to allow him 
hail. Tho attention of the Sub- Divisional 
Magistrate should ho directed to this 
Court, g Criminal Circular No. 1—20 and 
l- UW9) 4 C»1 18. 


also to tho decision in Empress v. Jihikial 
(2). Summary procedure* in this case 
even if Jogal, would liavo been inappro- 1 
priatc, inasmuch as thooflooce committed- 
was a very sorious one, a house having 
beon broken info while the ov\nor along 
yvith most of his follow. townsmen had 
evacuated the place owing to plague. 
The record contains no basis for a finding 
that the house-breaking was committed 
by night and that being so a conviction 
under S. 457, could not havo been sus- 
tained. 

P N. R.K. Coti virtiou fr l aside. 

2. (r.Htoj llCl'LK i7 
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Findlay, Off*;, a. j. C, 

Hal rant and another— Defendants — 
Appellants. 

v. 

Tulsibai — Plaintiff —Rospon loot. 

Second Appeal No. 1 72 of 1 9i 7. Decided 
on lit 1 , \pril 1918, against decree of Diet, 
•fudge, Wardha, D 15th December 1916. 
in C. A. No. 230 of 1910. 

Civil P. C 11908). S«. 16 and 20-Suit for 
recovery of jofthipan income ia one relating 
to immovable property. 

A ruil for the recovery of joahipaa income m a 
•"ll relating U, Immovable property. (P 161 0 it) 

I herr.'.ire, where a suit ia brought for the re- 
covery of j - In pa n iodine iu reject of villige' 
'.in- of which ire minted within. and thcoth-n 
oui»iue, IJnt.n India, tho plaintiff can got a de- 
c . ,?1 °"*. v ,u r < * of the in coni>; accruing from 
iho vi!li-c« situat'd within Iiiitlsb India. 

j i» j ^.> i J 

.V. P. Joshi — for Appellants. 

*}• ?• Respondent. 

Judgment. On this appeal corning on 
for hearing tho learned counsel for tho 
appellants has admitted that he cannot 
pres» grounds 1, 2 and 4 of thepotition of 
appeal. As regards ground 3, however, it 
has been urged that tho lower appellate 
Court as well as the first Court had no 
jurisdiction to pass a decree regarding the 
Berar villages. The learned District 
•fudge in dealing with this question has 
expressed the opinion that the suit, in the 
ferm it was brought, was saved by S. 20, 
Civil P. C., and that S. 1G idem had no 
application. On this point, however, I 
thiok. the lower appellate Court was 
clearly wrong. A suit like the present 
for joshi pa d income is clearly a suitrelat. 
>ug to immovable property: vide. Ap. 
vann v. \nijia (|). Kesha rv Vina vak (2^ 

1. G I Join 512. 

2. (1“U9) 23 Bom 22. 
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and Krishna ji v. Gajanan (3). The bst 
paragraph of the head-note to the third 
ease quoted might at first sight appear to 
be in favour of the respondent in this 
connection aud not of the appellants, but 
reference to the judgment will show that 
this is not so. Moreover, it must he re- 
membered that “property" as used in 
S. 16, Civil P. C., means property situat- 
el in British India, and the villages with 
which we are largely concerned in the 
present suit are situated in Berar which 
is not British India. To my mind the suit 
clearly falls under S. 16 (d). Civil P. C., 
and it follows that no decree could be 
given in the present instance so far as the 
Berar villages are concerned. 

I may. however, point out that there is 
an even more fundamental consideration 
involved in the present instance. The 
present suit has been brought for the pur- 
pose of the determination of certain rights 
or interests in the joshipan villages named 
in the plaint. Several of these villages 
are situated in Berar and the remainder 
in the Wardha district of the Central Pro- 
vinces. The Code of Civil Procedure as 
in force in Berar is a different creation 
entirely, although its context happens to 
bo practically the same, from the Code of 
Civil Procedure in force in Central Pro- 
vinces. In the latter instance this statute 
has effect by virtue of legislativesanction, 
while in the case of Berar the Code of 
Civil Procedure as applied to Berar only 
has force in the foreign jurisdiction order. 
The Code of Civil Procedure as in force in 
British India ha9 not been modified in 
any respect whioh would permit of a suit 
like the prosent being brought in respect 
of immovable property partly situated 
in British India and party situated out- 
side these limits. In the circumstances 
the suit was undoubtedly wrongly con- 
eeived. It follows, theoefore. that the 
plaintiff-respondent can only obtain a de- 
cree in respect of the joshipan income 
from the Central Provinces villages. 

The next point urged has been that the 
interest should have beeu disallowed in 
view of the fact that the appsllants were 
under a bona fide impression that a 
woman could not perform the duties of a 
joshi. I do not, however, think that this 
contention is entitled to succeed. It wa9 
the duty of the present appellants to 
have paid up the balance of dues which 
the plaintiff-respondent «a« entitled to 

8. (l‘JO»J 33 Bom 37d=2 I C 4S9. 


receive. If the appellants desired to ques- 
tion the right of a female carry ingont the 
duties of joshi, it was open to them, to do 
so by a regular suit. The respondent had 
in the meantime had no 1130 or profit from 
the money due and in thecircumstances I 
think it was only reasonable to allow in- 
terest. It follows that the plaintiff-res- 
pondent will obtain a decree only in res- 
pect of the Central Provinces villages. 
This decree on the findings arrived at by 
lower Court9, which have not been ques- 
tioned here except on the point of interest 
already dealt with, will amount to 
Rs. 135-10 0 and the first Court’s decree 
will be modified. The parties will bear 
proportionate costs in all Courts. 

P.N./R.K. Decree modified. 
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Batten, Offg. J. C. 

R. li. Tikekar — Accused — Applicant, 
v. 

Piarej/lal — Complainant — Non Appli- 
cant. 

Criminal Revn. No. 42 of 1918, Deoi- 
dod on 29th April 1918, against the 
order of Magistrate, 1st Class, in Criminal 
Case No. 176 of 1917, D/- 26th January 
1918. 

(•) Pen. I Code (I860), S. 504-Insult with 
intention to provoke breach of peace is cog- 
nate with offence of assault than of defama- 
tion— Barrister is not privileged if his con- 
duct is calculated to provoke assault. 

An intentional insult with iDtent to provoke 
a breach of the peace is on cflenco mcro cognoto 
to the offence of assault than to tbo offence of 
defamation. A barrister cannot claim privllrgo 
in the case of au assault, nor can ho claim any 
privilege if his conduct!* calculated to proveko 
an assault. [P 164 C l) 

(b) Criminal P. C. (1898). S. 439 - High 
Court in revision can re-examine evidence if 
there are prima facie grounds for doing to. 

A High Court, as a Court of Revision, has 
power to re-examine the evidence if there are 
prima facie good grounds for doing so, especially 
where the accused has been given a non-appeal' 
able sentence and has no means of vindicating b*s 
character except in revision. [P I 6 4 0 

H S. Gour, G. L. Subhcdar and Jtol- 
xoant Rao— for Applicant. 

G. P. Dick — for the Crown. 

Order. — Tbe applicant. R. B. Tikekar,. 
a barrister. at law, practising at Damoh, 
has been convicted under S. 504. I. P- y- 
and sentenced to a fine of R 9 . 25 cr in 
default to simple imprisonment for a 
fortnight. Tbo sentence is not appeal- 
able and be has. therefore, applied in revi- 
sion to this Court. The fine has been 
paid and the punishment is a light one. 
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but the conviction is a serious stigma on 
a barrister-at-law, aud as a result of it 
ste|>3 wore iu contemplation against him 
under the Legal Practitioners Act. On 
the death of one Ramju Nai mutation pro- 
ceedings book place before the Tahsildar 
of Tlatta in respect of his malik mak- 
buza plot. One of the claimants was 
Pamrai, or Param, a nephew of the de- 
ceased, and the counter-claimants were 
the deceased's son's wife Mi. Rajrani and 
her second husband Manhgoo. On 13th 
September last the Tahsildar was holding 
a judicial inquiry into the case; Manhgoo 
Nai was represented by a Mukhtyar, 
Narbada Prasad, and Pararn by the appli- 
cant, his counsel. Two witnesses uero 
examined on that date on behalf of 
Manhgoo, the first being the complainant 
l’iaroylai Nai and the second Bhawani Nai. 
Piareylal’s alligation is that (ho barrister 
askol Piaroyla! the name of the grand, 
father of Manhgoo and Piiroylal sai that 
ho did not know it. Thereupon the 
barrister said to (ho witness in a threat, 
oning tone: 

••Why Will you notRivs this iDformalioo. von 
pis? It you doo t Rive it I will give vou a Lick 
with my boot.** 


His also alleged that the Tahsildai 
niiiiseli , the presiding olficer of thoConrt 
j U,f l t0 ti,e witness: "You aro not a Na 
but a ChtRiar.” The witnesses for tlu 
complainant aro the complainant Piarev- 
lal himself, his mukhtyar, Narbada 
I rasa 1 , the a.o'osaid Bhawani, one Pakoc 
Nai fa witness for Manhgoo in the mufa 
tmn case who was not examined on that 
day) and Manhgoo's wifo Mt. Rajrani. 

a PI*hcant entirely denied the truth of 
bo allegations against him. and called in 
h.s defence Mr Narayan Rao. the Tahsil. 

C*' h l ? a f tl ? c l^oaidioR oflicer in the 
Court a Tahsil peon, one Gangadhar Rao 
(a Mulguzar who had another mutation' 
case in the Tahsildar'* Court that day) 
and Jawahar Singh. the Malguzar of 
liarda whowas present in theTahsildar’a 
Court in connexion with the w ar l oan 
The proceedings wore being held atHatta’ 
All these witnesses entirely denied tho 
truth of tho complainant’s story. The 
Magistrate. Khan Sahib Ishtiaq Ali. says 
that in the ordinary course he would have 
believed the Tahsildar, 
but for his selfish motive, bis personal interest 
*"'* h " P " IUdlC8 '»• 

fie says: 

’ Mr. Narayan Rao a admission of accused’s 


fault in - pen Court and his failure to tske notice 
of it, and lastly hi* own nnUcomirg dealings 

V.ilh l iar. !,1 w 1 imply r. fleet aliaim-f ill 

discredit «»n him (Mr Na:uy.iu R«.) and eense- 
qiieutly for tli.><9lfi.hnr« »•.. cannot he expected 
to cxpcfc I'.iin-.-lf an hi- fr-md, I he iiccu , *:d.” 

Piarey lal made an application to the 
Doputy Commi-sioner apain«t I l.o Tahsil- 
dar and the Tahsildir told lo trout 
witnesses in a piojtr mi- nnor. I’iareyl&l 
also lodged a C'*u»| lain <i defamation 
against tho Tahsildar. an I ii- w as dismissed 
by Mr. Ishtiaq Ali as the complainant 
had not obtained sanction up. lor S. 197 
Criminal I'. C. Tho M agist into observe?:' 

Mr. Nara>an Itao was full v a-viiro of tho 
above two cj*c« a R 4in«t him. *« ho Liiiieelf doer 
not deny in the vrois-cxatninaticii before niv. 
tndcr >uch circunn-Uocra then Mr Narajar. 
Kso had already become much prejudi’ci-d 
ngun-t I'iarelal, when ho on 3rd December latt 
* ,c °d up before me to depose directly in favour 
of the accused. I have al.o remarked above 
.»bout the interct of Mr. Narayan U»o in the 
uccu«ed. In tbift connexion I have to stale that 
some lime alter tho instituiicn of tho pro-eot 
criminal proceediiiR against :ho aecu.cd, Mr. 
Nar.tyan Rao. accomp-nied l.v the accu.cd Ra- 
ghunath Kalwant Tilttkar aud also a certain 
I'le.dcr of the I>amc<h Rar. rrpalrod to Mnuza 
lD-da and ... Jawahar Sinch (L>. W. 4) ther«. 
ihc latter Ufore mo could not satisfactorily ac- 
count for tbo joint vWt to him ol the trio, aod 
too pri sumption therefore is ihat tho said Me. 
Narayan Rao bnd keen trying and wo* anxious 

Ret tbc accus'd out rf trot-bk. if it could pt*- 
siblvlo done, bv Rotting « few malguzar* like 
Jawahar biui-.h. who \*ould agree to (peak ku 
Court for tho accused if it was uccormi r\. For 
tho above r.asou- I fail to attach a n \ importance 
to the evidence of Iho said Mr. Narayau Ruo and 
it is rejected iu toto.” 

f/ator on the Magistrate says: 

“The evid'-ncc of this wilne-n (Jawahar Singh) 
is uecidediy the outcome of the afuro*aid visits. ” 

The first contention of the learned 
counsel fo- the applicant is that the con- 
duct of the accused in the prosecution of 
a judicial case was absolutely privileged 
and that he cannot he prosecuted on ac- 
count o( it. Tho whole question of ab- 
solute privilege is exhaustively discussed 
in para. 212 of Mayno's Criminal Law of 
India, Edn. 4. There is a conllictof opi- 
nion in the Indian Courts as to whether 
or not tho English ncctrine of absolute 
privilege applies in India and whether or 
not the Courts can go outside the law as 
laid down in S. 499, I. P. C., more spe- 
cially the ninth exception thereto. The 
cases apply both to civil actions and to 
criminal prosecutions, but all the casos 
relate to the conduct- of the counsel re- 
garded as a defamation. I am of opinion 
that none of the rulings have any appli- 
cation to an offence under S. 504, I. P. C. 
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A barrister could not possibly plead .’pri- 
vilege if bo assaulted a witness, aud it 
appears to me that aa intentional insult 
with intent to provoke breach of the 
•peace is an offence more cognate to the 
offeuce of assault than to the offence of 
jdefamation. A barrister cannot claim 
privilege in the case of an assault, nor in 
my opinion can he claim privilege if his 
•conduct is calculated to provoke an as- 
sault. 

The next contention for the applicant 
is that the conduct complained of does 
not amount to an offence under S. 504, 
I. I*. C. 1 am unable to accept this 
view. Such conduct out of Court would 
certainly fall within the section, and I 
3oo no reason for making a distinction be- 
cause the alleged insult was made by a 
barrister when cross-examining a wit- 
ness. The law does not contemplate or 
take into account such conduct by a 
barrister as calling a witness a pig and 
threatoniug to kick him, and under S.152, 
Evidence Act, the Court is bound to pre- 
van i questions put io an ottonsivo form. 
The real object of the applicant is to 
viud ; cate his character on the merits of 
the ciso, and the lo irnod standing counsel 
also is desirous that the case should bedis- 
posed of on its merits and not on any 
technical points, more especially as the 
conduct cf the presiding ollicor of the 
Court Iras been called in question. The 
learned District Magistrate in showing 
causo quotations the power of this Court 
to interfere by re-examining the evi- 
dence. Thero is, however, ample pre- 
codout for a High Court as a Court of 
revision re oxammiug the evidence if 
there aro prima facie good grounds for 
doing so; more especially is this the 
caso where the accused ha9 boen given 
a nou-appealable sentence and has no 
means of vindicating hi9 character ex- 
cept in revision. The learned standing 
counsel does not support the view of the 
learned District Magistrate on tbis 
point, and fully admits that there are 
prima facio grounds for examining the 
evidenco do novo in this case. 

I am of opinion that the Magistrate 
has not given good grounds for disbeliev- 
ing the evideuce of the Tahsildar regard- 
ing the conduct of the barrister-at-law, 
nor ha9 he subjected the prosecution evi- 
denco to the criticism to which it i9 
open, lie has failed in his judgment to 
note that all the prosecution witnesses. 


except Narbada Prasad, are related to 
each other and partisans of Manhgoo, 
and that Narbada Prasad canDOt be re- 
garded as an unbiassed witness 9ince he 
appeared as the Mukhtyar of Manhgoo 
for whom Piareylal was giving evidence. 
The District Magistrate’s observation 
that Narbada Prasal was not Ara-Mukh- 
tyar but held a special power-of-attorney 
for the case does not appear to me to 
meet the point. The following is the 
passago in the crops examination of the 
defence witness Jawahir Singh on which 
the Magistrate bases his allegations of 
conspiracy: 

"Ye#.— the accused had come to my village 
Barda io the lati week of the month of Kunr 
la»t (October 1917). He had come in connexion 
with Girdbari Lai's case. I was also there. 
The reader was not present at ail there. I had 
met the accused at Barda where be had visited 
us. lie was accompanied by Narayan Rao 
Tahsildar and one moro vakil, a junior man 
whom 1 can identify." 

The only deduction that I can draw 
from this evidenco is that the Tahsildar 
visited the witness' villago on duty in 
connexion with the case of Girdhari Lai 
and that the barrister and vakil wore 
also theie in connexion with some caso. 

I am assured that the applicant went to 
Barda to conduct the prosecution of 
Girdhari Lai under S. 312, I. P. C., 
before the Tahsildar who was in camp 
at Barda and that the other pleader ap- 
peared with him for the defence in a 
forest case. However this may be, the 
evidence doe9 not show that the Tahsil- 
dar and the barrister and the pleader 
went to Barda otherwise than in tho 
prosecution of their respective duties, 
and there is do justification on the re- 
cord for the allegation of conspiracy 
made by the Magistrate. The Magis- 
trate's observation that Jawahar SiDgh 
could not satisfactorily account fer tho 
joint visit to him of the trio is oot 
justified by the record, since the witness 
was not questioned any further on the 
point tbaD is shown by his answers above 
set out. There is no basis on the record 
for the description of the accused as a 
friend of the Tahsildar except perhaps 
the Tah9ildar's answer, to a doubtfully 
correct question put to him in cross- 
examination. that the accused and he 
are both Mahratta Brahmins. It is also 
to be observed that the Tahsildar has 
been condemned unheard on the question 
of conspiracy. He was not asked a single 
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Extra Assistant Commissioner Mr. Ishlin | 
Ali liin -elf, who «'rc>d<iri the case against 
Manhgoo. I am of opinion that tho 
Magistrate has I cm too ready to nccep' 
an accusation made l«y interested persons 
against, tho Tahsildar and tho larrister, 
and lus rejected tho evidence ol the 
Tahsildar on v. l*ol!\ insufficient grounds 
whirh are ret ju-t Mind hy the evidtneo 
on ‘ho record. '1 ho conviction cannot 
• o sustained. The con- i«-ti* n and sentence 
ar«» sot aside usd U p line, if paid, v ill ho 

refunded. 

r.N. 15. K. Counction sd nxnic. 
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question about his visit to Parda. It is 
true that tho Tahsildar had gone away 
before the witness Jawehar Singh was 
examined, hut this would not justify 
the Tahsildar being condemned on a point 
regarding which he was not given any 
opportunity whatever of giving an ex- 
planation. The Magistrate is also in- 
correct in saying that Mr. Narayso Uao 
was fully aware of the two cases against 
him as ho himself did nut deny it in tho 
cross-examination. Tho Tahsildar dis- 
tinctly says that though ho was aware of 
the report against him made to the 
Deputy Commissioner he had no know - 
lodge of the criminal complaint of 
defamation. ?nd there is no evidence 
and nothing on the record to show that 
tho Tahsildar has had aov such know- 
ledge. 

Tho Magistrate has also takon it for 
granted that the Taheildar % ould give 
false ovidence against a may who had 
made a complaint against h-m. On leek- 
ing into tho record of tho mutation 
proceedings I find it extremely impto- 
bahlo that tho harrisr**r should have acted 
in tho way he is alleged to have done. 

I find that at the very beginning of 
I'iarey Ini's examination b* stated that he 
'id not know tv hi u t i • , I 

Kamju's father, though he knew that- 
Ahnhgco was related to Pamjii. It was 
not in the interest of tho applicant's 
client that Piareyhl should show him- 
veil well aciuainted with Ihcrcl-thn. 
ships in the Tamil v. The leas he knew 
'ho less valuable n witness was ho tor 
Manhgoo, nnd it is difficult to helie-.o 
that tho barrister would wish to < licit 
information detrimental to his own 
client. I havo to consider the point 
wlmt object Piareylal could have in 
ringing a false complaint against the 
hamster and the Tahsildar. I find from 
the records that Mt. Rajraoi. who-c in- 
terests were thcsa.ro as those of Manhgoo. 
applied for transfer of the case from the 
' o °( Tahsildar. It is quite probable 
that it was apparent to Manhgoo and his 
friends including his Mukhtyar, Narbada 
I rasad, that tho Tahsildar did not re- 
gard Manhgoo ’a claim as a good one, and 
it is probable that the accusations mado 
agaiD6t tho Tahsildar and the barricter 
Appearing for the opposite side wore 
made in support of the application for 
transfer. J ho mutation proceedings wore 
as a matter of fact concluded hy the 
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Kotwai.. Opfcs. A. .1 C. 

A •• r >' you this hi inlali rain JJoiwa/ii — 
1 'lain till — Apitdl.mt. 

v. 

KrifJ.narao nr«l otlnr$— Defendants — 
Respondents. 

Secon.i Appeal No. 17) of 1 «»1T. J> fc i. 
ded ,*n Cnd Eehrusiy 1 !» 1 \ from neeree 
jJ Diet. -I u.igp, Chindwarn, in C. A. 
N«r !*2 of 1 0 1 7 . 1)/. 2nd August 1 !l 1 7 

c. P. Tenancy Act (II of 1398). S. 41 (71- 
buo l-.ic of occupency holding— Ajiign- 

"*• euh'IceM n t require mol* 

.r • cons? i. ( 

' ‘ " r f o\ • ii»r » cf tl* L-r,ir»| Province* Ten* 
J-nc Act ro.p.r- tl f . m o, the laud lord \o 
{"J* r bv . ,,,c «• *• >>. ami .t i, Dowuero 

Mill «jtfwa tkHt ir.m-fcr l i ,nb-la c vvhlvb i- 
v -nl and tiiiiting i, ■ inn i i .-. | ,i .i 

•i'* ’ *'*' (p ifo r u 

- lranslcr of Property Acl |I882| 
w. lu . .Jj- Principle undcrlyingS. 138 <jj „ 

• ppiscablr to agricultural tenancies. 

. , 1 1 Mftieei, nraoe or law 

to !.*» « ho principle rf S. 106 (j) will 

' ; 1 ‘ • •‘•'hoayli Itno ucllon il«tlf i* not noplic- 

:;h u. JKii. ii'iural tcumofc*. (P 1M C 1? 

. ,V r> .. 0De !' } ,cr 13 ‘onlracl as l. c plcarci 

tor the disposal cf what belong* to l>!rn. 

c- n r* t 1 * 1&GC 1.2] 

•VC. Dull Chowdliuri / — for Appellant. 

Judgment. — The plaintiff is a mal- 
guzar and defendants 2 and3 are his abso- 
lute ioccii pare' tenants. 1 ho latter sublet 
t heir field to fJaneshdas and Narsingdas 
for five years by a registered deed. Sub. 
sequently these sub-lessees assigned their 
sub. lease to defendant 1 by another re- 
pisterol do»d. The plaintiff in this suit 
seeks to avoid tho sub. lease and tho as- 
signment on the ground that they were 
without his consent and therefore voidable 
at his instance under S. 41 (7), C. P. 
Tenancy Act. Defendants 2 and 3 
do not contest tho suit. Defendant 1 
h;.<* pleaded that the sub-lcaso in favour 
of Ganeshdas and Narsingdas was with 



156 Nagpur Bala v. Ballabhdass (Kotwal, Offg. A. J. C.) 


the plaintiff’s razainanai, which means 
either consent or acquiescence, and that 
the plaintiff knew of the sub-lease on the 
jay after its execution, when one of the 
sub-lessees paid him a certain debt owed 
to him by defendants 2 and 3. The first 
Court found that although no prior con- 
sent to the sub-lea3e such as would bo 
sullicient to protect it from avoidance 
under S. 41 (7), C. P. Tenancy Act, ha9 
been proved, >et by the transaction 
pleaded by defendant 1 to have taken 
place the day after the execution of the 
sub-leaso, the landlord has waived his 
right to avoid the sub. lease and dismissed 
the suit. 

The lower appellate Court has in up- 
holding the first Court's findings con- 
cluded with tho remark that the conduct 
of the plaintiff in accepting money with 
knowledge of the sub-leaso amounts to a 
ratification. In second appeal it is object- 
ed by tho plaintiff that there neither was 
nor could bo any ratification by the plain- 
tiff; but I think the word ’ ratification’’ 
is used by the lower nppellatoCourt tnoro 
in its popular sense as meaning “con- 
firmation or approval and sanction” than 
in its strictly logal significance. It is 
next urged that in any case the plaintiff's 
claim should not have been decreed so far 
as tho assignment in favour of defendant 1 
by Ganeshdas and Narsingdas was ccn- 
cerned, as tho assigomont was without 
tho plaintiff's consent. I do not see how 
the assignment can bo avoided. The pro- 
visions of the Tenancy Act require tho 
consent of the landlord to transfer by the 
tenants only, and it is nowhere laid down 
that a transfer of a sub-lease which is 
valid and binding against the landlord 
also requires tho landlord’s consent. No 
such provision is to be found in Ch. 6, 
Tenancy Act, which deals with sub-ten- 
ants. It is not the plaiotiff’s case here 
that be had restricted the sub-tenancy 
personally to Gano9hdas and Narsingda9, 
nor is there any usage prohibiting such 
transfer. In the absence of any contract, 
usage or law to the contrary, tho princi- 
ple of S. 108 (j), T. P. Act, will apply, 
although the section itself is not appli- 
cable to agricultural tenancies. Reference 
may also be made in this connexion to 
Raijai v. Irbhan (1), where the general 
‘principle that every one is free to con- 
tract as he pleases for the disposal of 

1. (1000) 5 N L R 13G= 3 t C 923. 


1918 

what belongs to him is referred to and 
accepted. 

A provision requiring tho consent of 
the landlord does not, in a case like the 
present, seem necessary to carry into 
effect the intention, which may underlie 
the provisions of the Central Provin- 
ces Tenancy Act. of restricting in the 
interests of the landlords transfers of 
their holdings by the tenants. The ap- 
peal fails and is dismissed under 0. 41,. 
R. 21. 

P.N./r.k. Appeal dismissed. 
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Kotwal, Offg. A. J. C. 

Bala and others— Defendants— Appel- 
lants. 

v. 

D. B. Ballabhdass— Plaintiff— Respon- 
dent. 

Second Appeal No. 319 of 1917, Deci- 
ded on 17th June 1918, against dooreo of 
Add!. Dist. Judge, Chanda, in C. A. No. 48 
of 1914. D - 28th Fohruary 1914. 

C. P. Tenancy Act (1898), Ch. 5-Bhum.k 
i» not village servant but renders service to 
malguzar alone— Bhumak refusing to do pri- 
vate work of malguzar is liable to be ejec- 
ted. 

A bhumak ia tbc District of Chanda In tho 
Central Provinces is no longer treated as a villago 
servant but is regarded as ono rendorlDg servlco 
to tho milcu/.ir alono. His rights in tho hna 
held by bim are not governrd hy the provisions 
of Ch. 5, C. P. Tenancy Act. If, tberoforo, he re- 
fuses to do tho private work of tho roalguzsr, he 
I* liable to be ejected from tho lands which ho 
bolds as a bhumak. [P 1W 0 2) 

G. V. Kukday and V. R. Pandit-tor 
Appellants. 

B. K. Bose — for Respondent. 

Judgment.— The plaintiff, who is the 
Malguzar and Lambardar of Mouza 
Madhari, Tehsil Warora, District Chonda, 
sues the defendant for possession of two 
fields on the ground that they were given 
to one Mt. Hasi for cultivation as re- 
muneration for doing the Malguzar s pri- 
vate work, that defendants 1 and 2 use 
to do the Bhumakai a9 well as the Mal- 
guzar’s privato work on behalf of H a9 >' 
that Hasi diod on 27th October IJit. 
that since 1.9 th March 1912 the defen- 
dants have altogether ceased to do the 
plaintiff's work and that on account ot 
their refusing to do his privato work, on 
condition of doing which alone they are 
entitled to cultivate the land, they have 
no right to retain possession. The de- 
fence was that Hasi's father and after 
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ar9 not of village service lenuro from Lho 
very f ict of their bavin*; Kean entered 
in Cl. 9 ami not in Cl. 7 of Ilia wajibul. 
arz. Again the fact tlmt Bl.umakai is 
mentio;ie<i rogolher with private work 
indicate- that it -nu-i have been regarded 
as private service rendered fc.» the Mai. 
gu/ar; at the sun*’ time wofiud the ex. 
press mention of Minimal; ( j ir, Cl. 9. and 
it may ho argu*! that <„rre distinction 
must have been uii lotoo .4 tuexift l>e&. 
ween Bhumakai in I private service of 
tho Malguzur. l! j.; r :f . 
these circu instances to se- 
h thrown upon the nature 
by its previous history. 

Richard Jenkins' Reix.r!. on 
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him Hasi were the Bhumaks of the village 
and held the land as such, that tho de- 
fendants were always ready to do Bhu- 
nnk’s work and are entitled to retain the 
tield9 as villogo servico tenants. They 
said that they wore unwilling to do the 
Malguzar’s private work. The plaintiff 
denied that Hasi hold the fields in lieu oi 
her services us a Bhutnak. Thore were a 
number of other pleas with which we ;.ro 
not now concerned. This case had come 
up once before in secon 1 appoal. and the 
lower appellate Court 
held that tho land was originally hold for 
Bhuinaki and private tcrweo cf tho M..I- 
guzar, and that a Bhutnak is not a village 
servant hut a private servant of tho Mal- 
guzar. and has decreed tho plaiulilT's suit. 
I’ho main point now urged is that the 
defendant us Bhumaks lire villago service 
tonants and us such their ri#hts are go. 
vernol by the provisions of Ch. 5. C. I*. 
Tonancy Aot. If this ground fails it 
will ho unnecsssxrily to go into other 
poiuts arising in the case. r.nd the plain, 
till s suit must noccssary succeed. 

Tho point, therefore. to ho now doci- 
ded is, whothor a Bhuir.ak is a villago 
service tenant. It is to ho noted that 
tho parties aro thoioselvcs not <|iiite cor 
tarn as to the nature of a Bliomak’ioihce. 

1 hu ‘l il,at l,,c i < lings aod groun h 
o. a;,po-.l the defendants h iva at different 
times suggest©! that they are village .-or. 
vioc tonants or occupancy tenants, and 
th0 Plwntiff’s pleader has in his state, 
•nent of 11th July 1913 stated that a 
Hhumnk is a village service tenant. S. 55 
tenancy Act, defines a villago servico ten- 
ant as 

of a who i, recorded in the 

P*l»or# of tho current wtlloornt of the iro* in 
;' h n ‘ Ch rr lh « hf>ldl »* comprised »• boldine his 
aud rent-free or on favourable tonus on condi- 
tion of rendering villago service." 

Clause 9 of the wajibularz of Monza 
Madhar. in which the land in dispute is 

situatod runs as follows: 

"Dalails of land other than service land held 
|[** 0r . , . , . t '° wt J r leai,t ' vill > Particulars of condi- 
tions. Bala does tho Bhum.ki work on behalf 
of bit* and Has.. Two fields. No. 15. area 14- 10 
acres, and No. if 03. area 1,19 acres, ioU| 19 59 
acres, aro given muafi to Hasi by the Malgu/ar 
for doing private work. * 

N.?2G2 TWO ,C - area 11.5 acres, and 

No. 202, area .3.. 3 acre*, total 14.78 acres ar. 
givon rauafi to Situ wife of Kri.-bna C.ond bv the 
Malgu/.ar fordoing private work." 

Tho fiolds in suit are Nos. 15 and 203 
referred to in tho ahovo clause. It seems 
to me prima facie that the fiells in suit 


tories of the Kaja cf Nagpur, 1*27 


•ti> under 
v.hat light 
Bhu'iiakai 
o/eriing to 
lie Tern’. 


description of a Bhu. 


hid the followin' 
mak at p. 7»i: 

rho bM«i-,Ast .f th, Ihura ik. who is a Gond, 

!/ to perform the cuMom ,rv nordiip of iho 
hmudarj del lien on lho proper occa.iuii*. to 

'ihovnu?/ U ‘ tr lK" t cf S,rCiU v| '* n ‘hoy visit 
the.. ring them water etc. lie - mctlmei 
act. a. 4 ■ »rt «f a p.*o 0 a. id. armed with h Mvord 
anu »|.c . r , accouipaot. : mirriaco prccewloni. He 
h.v/?h' aprW#Cd J 0 *», * ‘ url ot i-fcivlaa and to 
ifaTlLfl. POW#r °< { CU f DS ' OUrlog under 

il.o ini uenc* of evil tpiriu, of cb-.rinio u ticere 
etc Tho peraauiiop 0 / the UhumaL u°c a rut eo 
cr two •nnuallt I, the gaou-kbarob allowance! 

"'O ' of grain 

in the settlement cf tlie sixties of the 
Districts constituting tho Nagpur Divi- 
2J n *? ^"roMces Settlement 

Rcj.o,tof_tho BhuHara District in ptra. 
J-o at P . ,9 a reforonco to a Bhumak us a 
momher of tho general village establish. 

w?th .hi r> cencrai: “>«•• ^o. 

With the latcl. Pjmdcei. and Kotewar were 

K ^° Vern meat 8 « rvaD ‘» though they 

^ Of fh7r rCa5Unera, fi n ,t:a> the cultiva- 

J flvp *"ho were cxclu- 

SSL™ rxZ'X ?.- ,se cb “”" 

Further on we find in para. 129, at 
P. i.- a citation in oxtenso of tho passage 
from Richard Jenkins' report given 
above. In Lucis Smith's Settlement 
Report of the Bhand ira District in para 
~>t at p 120 wo find the following with 

regard to village officials: 
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"Every village, however small, had a Mookud- 
dmn or Patel, Kotwar, and Hhnarauk; and if 
of any <i/.» had alsa a Iliwi'Jar, M.ihajuo. Waree 
(carpenter), and Khaice (blacksmith); while to 
each large village or cluster of villages there 
were a 1'andia and Nanaiee Sinar; to whom 
were added daring the latter partof tbo Good 
rule a Joshee and in some few instances a Gar* 
pugaree;" 

and with regard to a Bhumak at p. 121 it 

is stated: 

"The lihoo-nuk, who was always a R»j Good, 
performed tho coreinonics of the village g»d. 
arranged charms against tigers, kept in mind the 
villago b>uudary marks, Assisted in guirdinq the 
village, brought water for Government eftioials 
visiting the place, and supplied the bouse of 
the Patsl with leaves (or plates. He received 
yearly from each raiyat about a kootao of grain, 
and generally bad a field or some Mjhwa trees 
rovonuo free." 

It appears that in these early days the 
Bhumak wal a village servant so far as 
some of his duties were concerned. In 
tho Settlement Report of tho Chanda 
District, 1910, tho only reference to a 
Bhumak is to ho found in para. 109 at 
p. 43 which refers to village service 
grants: 

"Tho only paint in which the present settle- 
mnnl records differ from these of settlement in 
tho villago service grants is that tbo Bhumak 
is now recorded as a "muafi kbairatl tenant and 
not "muafi khidmati:" tho latter designation 
is roseivcd for tho village servants whose tenure 
is controlled br Government appointment— tbo 
Kotwar, Mukaddam, Gomashta. The Bhumak is 
really tho priest of tho villago community and 
bold his land as part of his remuneration from 
tho Malguzar; if tbo Malguzar prefers, ho may 
contributo the fraction of tbo remuneration duo 
from his pockot by cash grants, or. as occasional- 
ly happens, by giving the produce of certain 
treos to thoi Bhumak. Tho Bhumak is appointed 
by tho village and tho community jointly ar- 
ranges for his remuneration." 

Th9 change appears to ba in accordance 
with tho instructions contained in par*. 
57 of Fuller’s Central Provinces Settle- 
ment Code, which says: 

“Land held root free or at a low ronton con- 
dition of rendering service to the villago will be 
entorod in Col. 6 as Muafi khidmati. If the ser- 
vice is rendered to the Malguzar alono and not to 
tho village, the land will not be entered as muafi 
khidamati but as muafi khaircti Land held 
rout-free or at a low rout by tho favour of tho 
Malguzar or under agreement with the Malguzer 
will also bo cutored as muafi khairati." 

It appears from this that a Bhumak’s 
position has undergone a change and he 
is no longer treated as a village servant, 
but is regarded as one rendering service 
to the Malguzar alone. The change may 
have been due to the fact that the services 
of a public nature such as attendance on 
Government officers and the guarding of 


village boundaries originally appertaining 
to the office of a Bhumak are probably 
not made use of in those days. It thus 
appears that the intention of the wajib- 
ularz was to class the Bhumak as a 
private servant of the Malguzar, and not 
as a village servant. Assuming that the 
defendants are themselves Bhumaks they 
are as such private servants only of the 
Malguzar, and their service is not village 
service, and their rights are not governed 
by the provisions of Ch. 5, Tenancy Act. 
As they are bound to do the private work 
of the Malguzar in addition to a Bhuraak'6j 
work, and they refuse to do it, they are> 
liablo to be ejected. Tho plaintiff’s suit 
is rightly decreed. This appeal fails and 
is dismissed with cost9. 

P.N./R.K. Appeal dismissed. 
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Mittra, A. J. C. 

Binya Bai and another— Defendants— 
Applicants. 


v. 

Ganpat and anof/wr— Plaintiffs— Non- 
Applicants. 

Civil Rovn. No. 15- B of 1918, Decided 
on 12th September 1918, to revise the 
decree of Small Cause Court, Judge, Ain- 
raoti, D/. 26th November 1917, in Civil 
Suit No. 770 of 1917. 

❖Civil P. C (1908). O. 2. R. 2— Actual 
not merely constructive knowledge of rig"* 
bars subsequent suit. 

Id order lo mako O. 2, R. 2, applicable l>» 
subsequent suit, it i* necessary to show that tbo 
plaintiff bad at the date of tho institution of tbo 
previous suit actual and not merely constructs 
knowledge of the right which bo is seoking toon* 
force in the subsequent suit: 15 Cal. 800, 
Foil. [P 159 C 1) 

H. S. Gour — for Applicants. 

V. V. Chi tale — for Non. Applicants. 

Order.— On 24th June 1913 one Honia, 
who was the owner of Survey No. 2o, 
leased it for two years to the plaintiffs. 
Subsequently Honia sold to Motilal, the 
predecessor-in title of the defendant ap- 
plicants, a number of fields including Sur- 
vey No. 25. Criminal proceedings were in- 
stituted under S. 145, Criminal P. C., > D 
view of disputes between Honia and Moti- 
lal regarding the possession'of these fields. 
They were ordered to bo kept under at- 
tachment and the fields .were leased out 
by the Tahsildar. On 24th March 191G 
tho plaintiffs instituted Suit No. 73 o. 
1916 against Motilal and the heirs of 
Honia for a declaration that the plaintiffs 
were entitled to the rent of field No. 2o 
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t rue, and Jf the pica had heon raised in 
Suit No. 7 3 tins plaint would have heon 
allowed to be amended or the suit dis- 
missed in accordance with the provisions 
oi S. 42. This cannot, however, in any 
way affect the present suit it it 13 not 
barred h v O. 2 . it. 2 , as I have already 
"eld. The recult is t hat tins application 
for revision is dismissed with costs. 1 
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alleged to have been in deposit with the 
criminal Court. This claim was admit- 
ted by Motilal and the ether defendants 
and the plaintiffs were given a declaration 
as prayed for. The present suit has been 
instituted against the widows of Motilal 
for the recovery of the amount of reut 
which by the previous suit it ha9 already 
been declared that the plain titfs were en- 
titled to. The main plea of the defend- 
ants applicants is that the suit i9 barred 
by 0. 2, R. 2. The Small Cause Court 
ha9 overruled this plea and has passed a 
decree for the amount claimed. It has 
been found by the lower Court that the 
plaintiffs were not aware of tho fact that 
the money had been paid over to 'Motilal 
prior to the institution of Suit No. 7a of 
l‘dlf>. T heir allegation in the previous 
suit was that money was still iu deposit, 
an allegation which was not denied by 

Motilal. 

The finding regarding the plaintills' 
ignorance of the criminal Court having 
paid over the loaso money to the defend- 
ant appears to mo to ho justified bythoovi. 
dencoon record, and I must accept this find 
mg. It is, howovor. urged that theplaintifts 
had not ico cf the payment, inasmuch as 
the slightest enquiry would have lod to 

the discovery of this fact. This may lie 
conceded. The lower Court has decided 
the enso following a passago from tho 
judgment of the Privy Council, and the 
argument before me has been practically 
confined to a discussion as to the moaning 
of tho passage. In Amanat Ji,bi v. 1m - 
dad Husain ( 1 ) their Lordships say: 
d ‘ bo £ i r r lt 01 lb# evid « uc « « .t .he 
' l ,UU lb * «*poodeet °ot 

A ,uk» * r j 8h ., 0n which be *■ now Instating. 

(hiB oJfi V r b t Ch ,ll, * tnl Po«M*w without know- 
V or ever having known that bo rot««s*<» it 
an hardly bo regarded it a portion of his claim’’ 

I within the moaning of the section in 
.luestion. For the applicants it is contend- 
ed that by the use of the word "aware” 
,t heir Lordships wore referring to cases 
|Ol Doth actual and constructive know, 
jledge. I do not think so. for in a subse- 
quent passage their Lordships speak of 
knowing. I . hold that the view taken 
!>y th ? lower Court is correct Reference 
is made to tho provisions of S. 42, Sn e . 
cihc Relief Act, and it is urged that the 
Plaintiffs were entitled to the consequen- 
tial relief in tho former suit by way of 
injunction, if not also by way of an order 
for payment of the money. This may be 

1 . (UMBj 15 Calh00=l5 1 A 106 (P C). 


allow 15 rupees as pleader s 
Court. 


fee 


P.N. H.K. 
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Kotwal. Offg A. J, C. 

Ml. linkhmi — Plaintiffs — Appellant, 
v. 

Kisan Defendant — Respondent. 

Second Appeal No. 30 1 . li of 1017, Do 
c, dod on 15th April mi s from tho decree 
of Di>*. Julge. Akola. dated 2.11917, 

Civil P. C 11903;. S 9 1 — Suit for removal 

I public nuiunct by private person -Spe- 
cial damage must be proved. 

The fact that a per ten tuners in a (.pedal 
df X ree cip^riencid the incouvenlcoco by tho 
puoiic nritlng from public mibauco cannot ho 
Mid to c.iuve him special datnago and dots not 
K , b,ul "fkt io »u«* for the removal cf tho 
nui'snce must prove that it can*** him damage 
in a way different from the goners I public. 

¥ P' Do,(l *—tor Appellant! ° ^ 

Judgment.— It is urged in second ap- 
poal that the lower Courts were wrong 
>n holding that tho plaintiff could uot 
maintain the suit in respect of Panhals 
A and 13 and window C. as they did con- 
stitute a private nuisance to the plaintiff 
and caused him special damage, it is 
said tlut the plaintiff has to use the lano 
into which the Panhals A tnd 13 and tho 
w.ndow C opon more than tho rost of the 
public she, therefore, suffers in a special 

degree from the inconvenienco caused to 

the general public by their existence. 
The fact that a person suffers in a special 
degree the inconvenienco felt by the 
general public cannot he said to cause him! 
special damage. It is not alleged that 1 
the nuisance is specially aimed at or in-' 
tended to cause damago to the plaintiff, orj 
that the plaintiff' suffers damage in a way 
other than the general public. It is im-i 
possible to seo how the window C can in 
any sense constitute a nuisance. I agree 
with what tho lower appellate Court 
has said io para. 5 of that Court’s judg- 
ment. The appeal fails and is dismissed 
under O. 41, R. 1. Civil P. C. 

P.N./r.k. Appeal dismissed. 
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Prideaux, A. J. C. 

Chainu — Plaintiff — Appellant, 
v. 

Maubodh — Defendant — Respondent. 

Second Appeal No. 266 of 1917, De- 
cided ou 8th April 1918, against decision 
of Dist. Judge, Raipur, in Civil Appeal 
No. 6 of 1917, D /- 5th March 1917. 

(a) Civil P. C. (1908>. O. 6. R. 17-Amend- 
ment of pleadings should not be allowed 
after a case is closed for judgment. 

Plain tit! brought a suit for possession of a site 
on the ground of his having been the owner of 
the same. The case was closed for judgment for 
30th November 1'JIG. The plaintiff applied to 
the Court on 25tb November 1916, praying that 
a right of way six cubits broad should be given to 
him. Tho trial Court held that the plaintiff was 
not the ou nor of tbo site, but it directed the 
defendant to remove bis hut so as to allow a right 
of way as claimed by the plaintiff : 

Held : that the plaintiff should not have been 
allowed to amend the plaint after the case bad 
doted for judgment. fp 160 C 2J 

(b) Highway — Private person suing for 
removal of obstruction — Special damage 
must be proved— Tort, Nuisance. 

Special damage for obstruction of a highway 
bas to bo established in a case for the removal 
of an encroaehmcnl on tho highway : 7 C P L R 
97. Foil. fP ICO C 2) 

.V. Chuckerbutty — for Appallant. 

G. Ji. Deo— for Respondent. 

Judgment. — The plaintiff’s case a9 
stated in the plaint was that he was the 
ownor of a site situated at Mouza Sooni. 
Khalan, Tasil Dhamtari, that ho had lent 
it to the defendant to keep his huskiDg 
machine on and that in 1916 defendant 
took exclusive possession of the site and 
built himself a now hut on it. Plaintiff s 
story, a9 regards the ownership of this 
particular plot ha9 been held not to he 
proved by both Courts. The case was 
closed fer judgment in the trial Court on 
23rd November 1916 it being then fixed 
for 30th November 1916. On 25th 
November 1916 tho plaintiff appeared 
with his pleader, defendant being in per- 
son, and the pleader presented an ap- 
plication saying that if plaintiff's posses- 
sion over the 9iteand hut were not proved 
he prays that 

“ Che way of six cubits In breadth, as it was 
previously, may bo given to me so that I may 
not be put to any inconvenience in goiDg and 
coming. ” 

On this the defendant was examined ; 
ho denied having encroached on the lane 
which he admitted was used by the plain- 
tiff. He further said: "I do not want to 
produce any fresh evidenceon this point." 
The Munsif thereupon framed the addi- 


tional issue, "whether defendant had en- 
croached upon the lane in question ; if 
so, to what extent.” He found that there 
had been encroachment to the extent of 
three feet and decreed that defendant 
should remove his new hut so a9 to res- 
tore the lane to its former breadth. On 
appeal the District Judge, Raipur, finds 
that there had been no proper amend- 
ment of the plaint and that the relief 
given could not have been granted and 
looking to the time when the relief 
granted was asked for, finds that tho first 
Court should have refusod it and not al. 
lowed the plaintiff at the last stago of his 
case to make out a fresh case. He there- 
fore allowed the appeal. 

Here it is contended that tbe trial 
Court’s decree as to the lane should be 
reitored. It seems to mo that tho plain-} 
tiff should not have been allowed to ask| 
for this further relief after the case 
had been closed for judgment. Tho de l 
fondant on that day was not represontod 
by a pleader and it is doubtful if he 
understood oxaotly what tho effeot of his 
calling no further evidence meant. Various 
questions would have to be gone into, for 
instance, whether tho lone was a publio 
or a private one and if the former, what 
particular damage had been suffered by 
the plaintiff, i. o., damago beyond what 
wa9 suffered by others entitled to uso the 
same lane. Special damages for obstruc- 
tion of a highway have to be established | 
in a case of this nature : see Dansilal 
Abirehand v. Atmaram liapuji (l). This 
matter must be fought out in a separate 
suit for I deoline to allow tho plaintiff 
to pitchfork this claim into the case at 
the stage ho did. I. therefore, uphold 
the decision of the District Judge dis- 
missing the appeal. The appeal falls and 
is dismissed with costs. 

_ P.N7R.K, Appcal d[smissod._ 

1. (1894) 7 CPL R97. 
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MlTTRA, A. J. C. 

Karan Khan — Plaintiff — Applicant, 
v. 

Dangushti and another — Defendants 
— Non-Applicants. 

Civil Revn. Petn. No. 65-13 of 1917, 
Decided on 13th September 1918, against 
the decree of Sm. C. C. Judge. Darayapur, 

inC. S. No. 1035 of 1916. D/- 12th 
February 1917. 
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Champat v. Laxmi Naraya> 


Tr«n*fer of Property Act (1882), S. 6 (c) 
— Contract of service is not assignable 

A contract of service being a personal contract 
i* not assignable before breach, as the transfer 
would be of a m-'ro right to sue. (1* 1CI C ll 

K. V. Deoskar — for Applicant. 

Atmarain Bhagwant — for Non-Appli- 
cants. 

Order. — Following Abu Mahomed v. 
S. C. Ch under (l ). I agroe with rite lower 
(Court that the contract of service 
not assignable. The transfer was of a 
ifnore right to sire. It was c.'rt • nly rot 
assignable before the breach, \?. ilia eon- 
tract was a persona! one. After i >e breach 
,the master was entitle l to damage* only, 
although tho parties have named » fix® 1 
rate of damages for each dev of ih*vnee 
from work. The position of revision n 
thorofor®’, dismissed with cost-. I fix 
Rs. o as picador’s feo in this Conrr. 


I’.N. i: k 


Pel i > ion •i.sm 




1. (1'JOdJ 3* Gal 1 C oli 
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Drakb.Bkockman. ,J. C. 
Champat I’laiutilT— Appellant, 
v. 

Tjormi paragon and another -Dofon- 
<lants — Respondents. 

Second Appjvl Ho. 7<;.B of 1918, |)*. 
oided on lth Septomhrr 1!»1 fro, n do. 
onto of 2nd Addl. Di*t. Judge, List Ibr»r, 
1)'. 3rd January li)i w , in Appeal No. IS.; 
of 1917. 

„(■' P«*»«ior»— Suit for -Onui it on plain- 
hlf lo prove poiteition. 

Whom f, plaiuml -ceU to recover p<*«#ii.ioii a* 

upoodlapoMMslan tbs burden It on bin to p ... 

pa*«3:«l:m. at aomt time witl.iu 12 vim b-for. 
th" commencctni at of the «oit. *p jci G 2 ’ 

(b) Ejectment — Suit for-PItinliff mu.t 
recover by strength of hit title-. 

ll. nil .action* far jjctmeoi toe oUi.itiif mu^t 
recover by th« Hlrcngth.,f bUawnntl*. t u , hl . 
WCM..IV h of 1 , 1 . . !v, r , r . : ICC I ciand 

MAn.vtU’C) Foil fi-u^cS) 

•S. Jtamdas for Appellant. 

N. Knt.ual— f or Respondent*. 

Judgment -The suit out, of which 
this second appeal ari?^ WM brourht to 
recover possession of 1 aero 13- 1/2 gun thss 
of land, which the plaintiff alleged to he- 
at tho eastern end of that portion of 
hUMe v No. 83 which he bought from 
ono Siru d . W. 2) bv a sale-deed Ex. 1» 2 
on -2nd November I1KWS. On Ex. R-2 the 
total area of the field appears as 28 acres 
dd gunthas, but in the Record of Rights 
recently drawn up the figure is 29 acres 5 
gunthas, of which 12 acres 17 gunthas 
are shown as in the plaintiff's and 16 
1918 N721 & 22 
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acros 1. quntlias in tho defendant Laxra: 
Narayan a pos-.o.-sion. Tho field was 
originally tho property of Shrawan and 
Da wan. Dawtn - succeeded by his 
daughter S.uu (l*. \V. Q) r .,.| Shrawan by 
a female heir uarnol Rliimi. Saru and 
llhiiui p'lriilionol tho field sumetiino 
hijforo I0u2a.il l'.iiimi sold hoi share to 

May 1002 
id. Lit n mi 

•* plaint ist 

»M doferj. 


iii* 

■* » 


i,f 


i:;tb 
defend' 
>ri in tS 
I M 1 v I 


v. bo 
tray an 
indin * tn 


huh; 

.i 


ii. 1 


Cn f r 
t.lm i. 


tho 
t he 
trip “f 


ciiifivn'H the fi.r.d 
»« ru’.vfollv ejecting 0 i» 


one \f .ibi>iir,|i, 
crMVoyoil it lo t 
Nnrayan. Tho alle 
that in Lhe month 
dant 2 N 1-40 l»ao, 
dofenlant Lixtui N 
plaintiff* crcp<* a!? 

land iii dispute ai 
himself * ! :us 
plaint ill , 

N»i» Rio put in m> appe.> ranee except 
* it no • • !• - lefendnnfc !, xni 1 
N-.r»yati pleadol fdr.i ever vinca j,;,, j, ur _ 
’ 1 >Q ... • 

h'.nl which he now hold*. Tho Ccuna 
heh. v have concurred in finding that tho 
allegation in the plaint is notfrevo). 
Eax oc 1 ho fiurdon on tho plaintiff to show 
that ho ha 1 boon in |*o»so9*ion of tho atrip 
claimed within tho last 12 years. 1 hr y 
found th i f no such possession waa Qiado 
out. Tho lower appellalo Court hnj fur- 
th t (' « • to tho ooiiclusioii that the J®. 

fondant h . ' 1 r n of t bo land 

in Ii-. u*o over siiu-e ho purchased his 
pxM cc No S3 in 1902 and that it boionca 
t.i f!ut part. Tbit tho field, was not di. 
'sded io'o two * >' let I y e.junl pnrls is 
St »•. • ! by M ,h HM D • 1 Rokftr D \V. 3; \. ho 
owgj ono of tho i lioio'ii • fields. The 
el-rn. oi tho f l-nmi: hiving been diainia- 

i,,> Pi : tbi aooond appeal 

and the Only point prosaod j n hi„ behalf 
i< that inasmuch x> his salt deed gives 
the •- re i the entire field ns 28 acres 33 
gunthas and conveys half of it (i. e. ) M 
aero*. 16- J '*2 gunthas, tho bui len should 
hrvt beon lui 1 upon the defendant to 
show that he is entitled to hold mr.ro 
than half of the total area. No Authority 
;s cs t x?-l for this proposition, which is op j 
posed to the well settled rule that where' 
tho plaintiff seeks to recover possession) 
a? upon dispossession, tho burden is on 1 
him to prove possession at sometime 
within 12 years before tho commooco.; 
ment of the suit. In all actions for eject- 
ment the plaintiff must recovor by the' 
strength of his own title not by tho weak- 
ness of his adversary's, as laid down by 
their Lordships of the Privy Council in 
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Mohima Chunder Mozocmdar v. Moheth 
Chunder Neoghi (lj and again iu Basanl 
Singh v. Jlahabir Pershad (2). Thai the 
appellant’s case is really rested on noth- 
ing better than the discrepancy between 
the areas iu actual possession of the 
parties respectively appears from his own 
deposition as P. \Y. 7, where he admitted 
that though the alleged encroachment 
took place before the Record of Rights 
v.as prepared, he took no stops to bring 
his claim to the notice of the officers who 
made the preliminary inquiry. 

It is common ground that tbo road to 
Amraoti passes through the scuth-oastern 
corner of the defendant's portion, and 
quite possibly this furnished a reason for 
dividing the field unequally at partition. 
However this miy be, the contention cf 
the appellant is without foundation in 
law. His appoal is accordingly dismissed 
with costs. In tne lower Courts costs will 
be paid as already ordered. 

y.K./n.K. App eal dismissed. 

1. (1880) 1C 0*1 m=lG I A G8(PC). 

2. (1013/ 35 All •27:5=10 I C 130=19 I c 
340=10 I A 8G(P C)' 
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Kotwal, Offg. A. J. C. 

Abdullakhan — Defendant — Appellant, 

v. 

Abhiman and others — Plaintiffs and 
Defendants— Respondents. 

Seooud Appeal No. 230-3 of 1917, Do. 
clued ou 22nd February 1918, from do. 
croo oi Disfc.-Judgo, Amraoti, D'-30th 
April 1917, in Appeal No 193’of 1913. 

Berar Land Revenue Codr. S. 78 (2)— Anti 
•ijara l* nancy— Failure to Prove condition* 
requisite— Presumption cannot be drawn. 

ic is tuc tenant v ho want* to rrwnaiu on tbc 
laud in spite of the Umllord's wUhes to the 
contrary that ha* to proTj the circurrstcncos 
which cntitlo him to do so. IIo has, therefore, 
io prove, in tho case of an auti-ijar* tenancy in 
Bcrar, that no satisfactory evidence of tbo coas- 
mcncjuicat of his tenancy aud of the period 
agreed upon between tho Undlord and tenant i: r 
its duration is forthcoming. If be fail* to do so 
no prcpuuip'iou under S. 78 (2) of tho 15erar Lind 
Revenue Code can bo made m his favour. 

CP 102 C 2} 

iff. 11. Bohde— tor Appellant. 

31. V. Joshi—tor Respondents. 

Judgment.— Tho plaintiffs sue, after 
servioe of notice to quit, defendant 2 
whom they allege to bo an annual ten- 
ant. Defendant 2 nieads that he pur- 
chased his field orally irom one P.aoo, 
who wa9 an anti-ijara tenant, and is not 
liable to ejectment. In this Court it is 
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argued that defendant 2 is a tenant 
of antiquity and is entitled to remain on 
the land under the provisions of S. 78 (2), 
Ber.ir Land Revnue Code. The lower 
appellate Court has found that the origin 
of Raco'b tenancy is not obscure, but that 
it commenced somewhere about 1S72. 
Ibis finding is not challenged, but it is 
argued that the defendant having carried 
back ills tenancy to that year a presump- 
tion should he made that he was a ten- 
ant of antiquity and tho burden should 
have been held to have shifted to the 
plaintiffs to prove that the defendant 
is cot a fonanc of antiquity but only an 
annual tenant. I do not think any such 
presumption can be raised and the burden 
shifted in consequence to tbo plaintiffs., 
It is tho tenant who wants to remain on 1 
tho land in spite of the landlord's wishes, 
to the contrary that has to prove the cir- ' 
oumstances which entitled him to do so.:- 
nc has, therefore, to provo that no satis- 
factory evidence of tho commencement of 
his tenancy and of tho poriod agrecdi 
upon between tho landlord and tenant, 
ior its duration is forthcoming. If ho,' 
(ails to do so the presumption under' 

S. 78 (2; will not bo made in his favour., 
Apart from this, however, the lower ap- 
pellate Court has found that tho defen- 
dant has not chov.n that ho can claim 
under Raoo, so us to take advautago of 
the period of Raoo*9 tenancy, as bo bas 
f lilei to prove hid alleged purchase from 
Raoo 25 or 30 years ago. The notico 
given in this case i9 dated 12th Novem- 
ber 1913 aad asks tho defendant to 
vacate by 31st March 1914, and appoars 
to ba quito proper and legal. It is to be 
noted that in his pleadings defendant 2 
only denied that any notice was given to 
him. Hod id not plead that it was not a 
valid notico. The appoal fails and ie 
dismissed with costs. 

P.N./R.K. Appeal dismissed. 
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MlTTRA, A. J. C. 

31 1. Chironji Kasat — Appellant, 
v. 

Punam Chand — Respondent. 

Misc. Civil Appeal No. 34 of 1917, 
Decided on 23rd August 1918, 

(») Hindu Law — Guardianship — Mother — 
After remarriage mother’* right is lost — 
Guardian and Ward* Act (1890). S. 15. 

A Hindu mother’s natural right to bo n pre- 
ferential guardian cf the person of her minor- 
children is lost by reason of her re-marriage,. 


Mt. Chironji v. Punam Chand 


Madhorao v. Amrit Rao 
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though she 11117 be appointed a guardiin as any 
stranger, 33 Cal 862. Fell. [P 1C3 C 2 ] 

(b) Hindu Lew — Guardian — Joint guar- 
dians can be appointed. 

Tnore is nothing in tho Hindu law which pre- 
vents the Sovereign as guardian from anpoiulin;' 
mere persons than one i»s guardians of *.be p rson 
of a minor. [P 16) 08] 

M. Bhawani shankar — for A npellunt. 

V. V. Chi tale — for Respondent. 

Judgment. — The reiponder.i Pun-un 
Chacd applied under tho GuitJ.ms anl 
Wards Act to bo appointed guard im of 
tbe person of his step.sidtoi M;. \oar..li, 
a minor of tho ago of about ten. Shortly 
after the death of Gi'ctnt, .it her of 
Puuam Ghund and Mt. Anao’ii. Gani.i'a 
widow Mt. Cbironji re. mi 'led. T«io «•*■* 
has been living wit i lor tho 

last eight yoere in the totu 
hor stop- lather. Tho application w.u ra- 
sisto.l by Mt. Chirooji. l'unam Chant), it 
hat been explain* ! i<> too, does not want 
to have the girl remove! fr.cn ‘.hoevsto ly 
of her mother but c'.aitns to luvo tho 
right to soloct a bridegroom tor tho girl, 
and in this connection h; alleges tr.at there 
was a botiothal in tho lifetime of the 
father with one Uha^.vao. Tho lower 
Court in its julgmont appears to ha undo.* 
a inisipprciionsioo im st.ttir::*. that i5.ig.vAa 
has been siuoo tu.ir.ied to another girl. 
This is denied before me, ail c urc i» no 
ovidouco to establish it. However. cli 
point to deoiJo is whether thobolt brother 
or ti»o natural mother who n ut re-mur.od 
out of f.ho family has tho preferential 
right to he gi. I ii raarri 15 ihii 
question has beon answered by the lower 
Oouri. in favour of Punam C.iand, bu;tho 
actual order passed does not appear to 
mo to bo a happv one. Thoorder appoints 
botn Punam Chand and Mt. Chirouji 10 
act us tho joint guardians of Mt. Anaudi, 
the latter beiug free to live with oithur, 
and directs that a husband for her shall 
bo chcson by the co. onion cousunt of 
both, ar.J if they disagree, by the Court. 
Tlioro is. no appeal by Puuam Chand 
against tho order, f havo. therefore, to 
consider upon Mt. Chironji's appeal whe- 
ther the order of tho lower Court, so far 
as it roco.auiy.es tho claims of Puuam 
Chand, is wrong. 

Urulor tho cover of au application for 
tho guardianship of tho person the parties 
arc really seeking a decision as to tho 
right to give tho girl away in marriage. 
1 agree with the lower Court that the 
another's natural right to be preferential 
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guardian of the minor's person is lost by 
reason of her re.tnarrhgo, though she 
may he appointed by tho Court as any 
strange.*: see Ga 1 - • P v ■ 1 .' v. Jtana srey] 
S>wttu (l) The duty gol.Mny' a minor 
girl ni.'rne I dovcl .*es iincn rho malerela- 
»dons of the family .in ..s tho mother has 
cea*ed to ho in liio by hor rc- 

unrriage, the 1 rcu'cii.i •• • ht stems to 
be in Puuam Orni, 1. 1 ; uvn Chand anl 
his father wjr* joint, although bhemdoes 
oot appear to »t any joint property kffc 
so l»r *>s tl:<« cvitteiico , % oc «'• ... rd?r o» 

tho low.- Court, far i‘ coucc lv. .. 

• ■ * • Mi ,1 . J u hush? ud 

lor her .'ighc-r, might |n>ts.h.> .ivj 
hesn .ccc.-s-ful'y impencht 1 by Punn.u 
Cliand I* h 2 Pad r»|.j oiled. Mt. Ch.imji 
CAun ’ ' • • i »t Punain Chand' a right; 
declare 1 b> Site order, it is ur jsd that 
w.c ap|»oiri*in.ut cf t.vo porsons contra- 
il provision* of 8. 16, Guardians 

;.nd \\ ir tj Act. Thero is nothing in tho 
Hindu law, so far .s I koo-v, which pro- 
vonu tPo Sovoroun os guardian from 
appointing more than one person as guar-! 
*• • ' ' ' P*l linor. In »ny 

ca e ft. Ohironji is no*, aggrieved by the 
order passed hv the lower Court. The 
*• fore, dismii osts. 

• ix Ks. 10 as pleader's fee in this 

Gear*. 

I: -*' A i* pen I fliimiwrl. 

1 r • i' ■ ... ~** 1 — " - - ■ - 
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K'ilWAL. Ofpg. a. J. C. 

MaiHwra* — p| u Q i |«r — Applicant, 
v. 

AmrU Jiao — Defen lint— Xon- Appli- 
cant. 1 

C vil Rovn. No. 15-15 of 1917, Decided 
on 26th January 1918, from the judgment 
passo 1 by Small Csuso Court Judge, Akola, 
in .Suit No. 1 of 1915, D/-4th Novem- 
ber 1916. 

Civil P. C. M93SIS. 1 1 — Decision «f ihc 
Subordinate Judge is res judicata in subsc- 
qneni suit of small causa nature. 

r** ’ d-ci«ion nt * Sub rain .t* Jud;a in a prcvl- 
Mkato in a sabecquaot Small 
i'iu« mi it between the um; p*rtic« inasmuch as 
ib? in..b:lily of tho.SubdrdiuutcJuilgetooater- 
t tin a claim of a sn.»M cause naturo arlsss not 
from incomp?t«Tce but from tho cxiiteace of 
another Ceurt with a preferential jurisdiction. 

(P 1C1 0 2] 

G. L. Subhedar — for Applicant. 

Bipm Krishna Iiose — for Non Appli- 
cant. 
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1G1 Nagpur SUMERA v- Pemchand (Batten, A. J. C.) 


Order. Tho defendant Amrit Rao 
had money dealings with the plaintiff 
Madhorao, and for the debts due on 
account of the mouey dealings he had 
executed three rujus in favour of the 
lattor. These ruju9 were: 

Rs. a. p. Dated 

1 for 3,31)7 8 0 26-2-1912. 

*2 « 262 0 0 21-8-1912. 

3 « 300 0 0 28-10-1912. 

The plaintiff had filed Suit No. 32 of 
1915 in the Court of the Junior Sub- 
•Tudge, A kola, for Rs. 3,824.14-6 on the 
ruju for Ils. 3,397-8-0, having admitted a 
payment of Rs. 1.000. The defendant in 
fchaS suit had pleaded three more pay- 
ments of Us. 1,000, Rs. 1,262 and Rupees 
1 , 000 , and bad said that these four re- 
payments had been ma le on account of 
not only the ruju then sued upon but also 
of the two other rujus for Rs. 262 and 
Rs. 300. The.tirst issue framed in that suit 
referred to tho three additional payments 
plo'.ded by tho defend mt which had been 
denied by tho plaintiff. The Sub-Judge 
found that all those threoro- payments had 
boon mu lo in addition to theonoadtnittod 
by tho plaintiff. The plaintiff has now 
filed tho present suit in theSmall Causo 
Court, Akola, for Rs. 855-1-6 on the two 
rujus for Rs. 262 and Rs. 300. The defen- 
dant’s ploa in tho presont suit is substan- 
tially the same as in the suit before the 
Subordinate Judgo. Flo claims that he 
has re- paid altogether Rs. 4,262 towards 
all the threo rujus. and lie admits that 
Rs. 107-12 0 aro due to the plaintiff aftor 
receiving credit for tho balance of Rupees 
4,262 after deducting the amount due to 
the plaintiff on the ruju forR9. 3,397-8-0. 
In both cases the point substantially 
raised is: what was tho total amount paid 
to the plaintiff on account of the dealings 
in respect of which the throe rujus were 
executed. This point was decided in de- 
fendant’s favour by the Subordinate 
Judge, a ud the defendant pleads that it is 
now res judicata, and I think his conten. 
tion i3 correct, provided tho Sub-Judge 
wus competent to decide the present 
claim. It is, howovor, urged for the 
plaintiff that tho 3ub-.ludge was not com- 
potent to decide the present suit as be 
was net exercibiug the jurisdiction cf a 
Small Cause Court. The reply to this 19 
furnished by the judgment of Jenkins, C. J. 
in Ghulappa v. Paghvendra (l). It was 
there_ held, in a like case, that thejnabi- 
1. 2S Bom /;s. 


lity oi tne Subordinate Judge to enter- 
tain a claim oi a Small Cause Court nature 
arose not from incompetence but from 
the existence of another Court with pre- 
ferential jurisdiction and the Subordinate 
Judge’s decision was held to be res judi- 
cata with regard to the claim in the Small 
Cause Court. This application for revi- 
sion is dismissed with costs. 

P.X./B.K. Application dismissed. 
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Batten, A. J. C. 

Stimera — Plaintiff — Appellant, 
v. 

Pemchand and another — Defendants— 
Respondents. 

Second Appeal No. 561 of 1915, Deoid- 
ed on 2nd January 1918, from decree of 
Dist. Judge, Chhindwira. L)/- 30th Juoo 
1915. in Appeal No. 57 of 1915. 

C. P. Tenancy Act (] I of 1898), S. 2 (3)- 
Tenancy of undefined share of land ia not 
permissible. 

There can be no tenancy within tho moaning 
of the Central Provinces Tenancy Act of a sbsro 
of Und, if that share is not defined bv melon and 
bounds. [P1C6CU 

At. Gupta and S. Ramdas—lor Appel- 
lant. 

P. G. J&itra— for Respondents. 
Judgment. — Tho plaintiff Sumera, 
appellant, brought the suit cut of which 
this appeal arises in tho Court of a Sub- 
ordinate Judge who was a Revenue Officer 
to recover possession of land from whioh 
ho had boon ejected, alleging that ho was 
tho ordinary tenant of the land in suit 
and that he had illegally been disposses- 
sed by tho defendants who were his land- 
lords. The first Court held that the per- 
petual lease on which tho plaintiff based 
his tenancy was not for tiie bonofit of 
defendant 1, Pemchand. who was a minor 
at ’he time of the execution of the lease 
by his mother Sundcria, defendant 2, and 
dismissed the suit. The learned District 
Judge dismissed the plaintiff's appeal on 
the sole ground that t he plaintiff’s suit a9 
framed does not lie since, whatever rights 
the plaintiff may have as against the de- 
fendants, he is not tho ordinary tenant of 
the land ic suit. The only question rais- 
ed in appeal to this Courtis whether tho 
District Judge was right in holding that 
the plaintiff is not a tenant. The plain- 
tiff based hi3 claim to tenancy cd a deed, 
dated 6th April 1908, executed by defen- 
dant 2 on behalf of herself and of her 
minor sod, defendant 1, the consideration 
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mentioned in the deed being Rs. 1,500. 
The deed purports to bo a perpetual lease. 

It states that the lessors have 7 sir 
fields with au area of 23-29 acres and 3 
khudkasht fields with an area of 13.99 
acro9. The area of each field is also given. 
Rut tho whole of the fields aro not leased 
out; of the total area of 37-28 acres, 24- 
42 are given on lease, i. e , 15-55 acres cf 
tho 23.29 acres of sir and 8.S7 acres of 
the 13.99 acres of khudkasht. The area 
leased in each individual field isalsogivcn. 
amounting, as the District Judge obser- 
ves, to about two- thirds of each field. 
The deed recites: 

"Wo have for the above na/rana of R*. I SCO 
leaved 2 1-4*2 acre* of the undermontioiud field* 
in perpetuity to Burner* oo au annual rcni-.il <f 
R*. 9 have put him in j iut po‘-r,»i.n with 
u*. The tenant ba« IV right either to allow the 
21 41 acre' of sir and khudU'ht tr renain in 
ioint po*«rwion with u*. cr tj ret i.u unc 
partitioned." 

It is net alleged that a partition was 
QlTooted, and dispossession cum plained of 
is dispossession irom joirt pofc« p ioo. 

The learned District Jude.? ha , dealt 
v jth the luhjeet at follow 

"The (inietk-n rrsirding tn »roj i< •*•»- r.'r.l 
c ""- of too ca • Tbi pbmtlfl U 
1 ' > : 
i ,( ■ It* pi 

but <.ii| h certain undefined ar « . «>’ 


area. I ho fc»iii- of il„> I, 
alvrn ulive . El, her L . ci 
>«• which tni,- ,h | . 
b.. met . and loio.«i . «». 
ordinary knanlof th< la 
< old nil in joint p 
with ltd l«»i»iir. A> alte 


t»- I 


»rp*: 


it. o ,|« ! 

**e» I'm 

.J; >t 

ryui. jcj ih j. fi.-iiiion 

NVo taint. It. era hr, ■ > oU 

K'vcn to the lease r.tell, Suimra 


joint r-‘»c«^rn with l 
home- far U. No riu -1 


>r :«•« 
two 
for | artlUOD. 
I»” c .lir.r u.'il 

'«( fecon 1 *. an 

•• «f, -i h«* 
• l the wli r- 
J ilnrv * no 
»v»* (field. 
if tflrt .*.« 
r main d in 


fenJaiitr of .l:o • itire 
u»ro yard of laud did 


r, -o- ' ; •»»»' - *1 u.'l 

ou.ncra hold from the deieuda* K*. hut in rcsract 
of each and every ». r u..:c >«rd of tlu- homo- farm 
v.a* in cultivating nirln, r-hin with 
•'•nn-ra in.iv have l.ccc in physical pension 
Of the entile hor„ c f ;irilI . i u ; if so p 0 in 
osMo.i partly n , o.' I'cmcb.nd aud 

bunderij and partly on his •>•• u hebulf a; p,rt 
wo llin H may, it i, clear tb-t h? urn 
>n posffs-ma c! tho area mccT.oocd 


zoe o: . 

' • ' mi. 

never 
n the plaint 
I. f.I.o \* that »hoTc a 
empiaVed 
ft) and 
•Ynu/j « t2) r.vid that the 


a reparatc eutitv ... .. ... t 

cultivating pirfier <hip of U r sort con:, 
in Ai.nn .S’, «/./?/ v. Jai.r.int /iao Jliiar 
JUioshal Qhou'thnj v . .V Qnhu ,21 r.ud ...a> ,u, 
plaintiff was not thereby const; oted a tenant 
1 oerr is a further rjucstion whither I’cn.cbaod 
as a u annas 4 pi « 9 cnabaror was omrotent to 

croaic a. enaucy. into which it is not accessary 

VORO. I- min what has been writtci. above it i ? 
c ear that no tenancy right was ere -.ted in the 
Plaintiff 3 favour. Whatever other rieLt« he 
>"iRht have against thedefondant«. it follows that 

1 . (189013 0 VLiTieo. 

2. (1893) C C P L R 117. 


he c-'ulJ not maintain a auit »n tho Court of tho 
Ndditic.ia! Subordinate Judge in tbo capacity of 
tenant who had been ejectfd hv tbo landlord? .... 
The qu^-tion whether the appellant has anv, and 
if so. what remedy against thi- defendant* i- one 
with which 1 have now no rone* ru. It suit ice 8 
for tho dcierminati n of lhi« appeal to decide 
that tho appellant had not the remedy of suing 
a* a tenant to recover n •-c/ >imi of n b'dd'ug 
from wbirh h • had bvcu di f-e r cs,erl hv tbo 
laudlord." 

It is to bo noted f • » * no no* ifiention 
under S. 62 (2), C. 1*. Tenancy Ai I , Ims 
boon rondo for tho Clihiudwam 1 • i ~ f r i c t 
and (he r.fipelinnt does not contend that 
he i* n tenant hocaupc ho enllivated in 
partnership wi<h tl:o dofou ant. N;*r is 
it nrguod for 'hr- respond a.: U tint the 
Court oi first in«» ibco had no jurisdiction 
to tr.tertaiu a suit cf any character since, 
under the proviso to 8. 97. Tenancy Act, 
while only n Rcvannc Ollicer c.n eritor. 
fin h l *tv\n>p Ini'llor,' a.jd noant 
n such, thn jurisdic i -n of t civil Court 
"t li’il over hy a Revenue Olliccr i J not 
>!;• JOsl i-'.etcd to suit ii between l.'.nd- 
lor.J. and fcnint«. The suit bus been 
disini v»cl or. the ground *Jn* tho plain- 
iiii cl «i . <s a tauact. and in not a tenant 
an.! ■ ijs -i: (lunation heioie me is whe- 

■ 

that |hf plai>'trii* i-? not * tenant. 1*. is 
aryu I for R.c n*»;mlhin»- that ho was 

I i • hy the lead 
eforo he i i an or. 

1 problem 

• irip'.li 1 «ll "t any erfscntinl 

ion . i : » only ore of the 
fi->! i-. Kits*’!. • M iiold No. ' 1 M'Oanires 
*.« .*€«, of w hich only an area of 1 1 ■icros 
wa* l« ■'el. rr mn-dii'. f pea king Ihreo- 
• Dw»p lease o( an uoepeofded 
•" I s!. • .•© r f field «’0 bt if u*n tho le«i*ee 
ni: ordinary (enent of that share within 
the fi-ropc of t'rc Ter.anoy Act .’ To aoswor 
this iptcstion we mnt lock to tho dofiui- 
tions in the Act. With reference to the 
definition of tenant we have to see whe- 
ther tho plaintiff is a person, who, under 
tho deed, holds "land” from tho defen- 
dants. To be a tenant a person must bo 
tho holder cf land, that is to say. tho 
land of which he claims to be tho tenant 
must ho a ’holding." A "holding" means 
a pa roe’ of land hold by r. tenant 
from a landlord under a leaso. I do not 
see bow a share, not defined bv metos and 
hounds, can be described as a parcel" of 
land. A “percePof land must bo a definite 
piece of land. To parcel means to divide 
into portions and what is not divided oil 
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cannot he a parcel. For these reasons I 
am of opinion that there can be no tenan- 
cy within the meaning of the Tenancy 
Act. of a share oi Ian*! if that share is not 
idivutad elf by metes and bounds, and that 
tbe learned District Judge his taken a 
correct view of the law. As the plain till 
claims to be a tenant within the meaning 
of the Tenancy Act, and as do is not such 
a tenant, his suit h«s rightly been dis- 
missed. The appeal is dismissed with 
costs. 

P.N./R.K. A final dismissed. 
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Batten, A. J. C. 

Laxman — Plaintiff — Appellants, 
v. 

Tukia and others — Defendants— Res- 
pondents. 

Scconl Appoal No. 2d of 1017, Deri- 
ded on 29th January 1918, from decree 
of Dist. Judge, Wnrdha, I)/- 21th Octo- 
brr 19 1G, io Appwl No. 171 of UUC. 

(n) F.uipmfnU — Public way— Public right* 
of way lire not niemcnli- They originate 
from dedication— Dedication i» inferred from 
custom or user. 

Public r ij’lit-i of wav are not e.vcmenl«. Public, 
differing Irom private, right* of way originate 
from n dedication to the public bv tbo ovner of 
tbe toll over which they |.a»s. Dedication me ins 
a gift not noccMarilv by a dot" or auy written 
document, and it is m-wo often implied from 
custom and user than from any definite act of 
tbo owuor of tbo land. Ev.-u when uoruch overt 
act can bo shewn if tho public u*o a way for t>uie 
time to tho knowledge of a land owner and 
without resistance, dedication will bo inferred 
and a right gained. IP lCfi C 9] 

lb) Euscmcnt — Rights to— Indeterminate 
body of persons cannot claim. 

There can be no right of eaiorccnt in favour of 
an iudetorminate body of persons. IP 107 C 1] 

<c> Easement — Public path closed — New 
path allowed— Fresh grant should be pre- 
sumed. 

If a person encloses a public pith over bis 
land and allows a new one to be opened in its 
place he must bo presumed to have made a fresh 
grant to the public of the new p*th. f P 167 C 2) 

(d) Easement Act (1882). S. 24. III. (d) — 
Path rendered impassable — Right of devi- 
ation should be reasonable. 

When tho owner of tho laud renders a way 
irnpassablo tho persons ontitled to use the way 
may deviate from i; aud pas> over tue adjoining 
la ou of the owner provided that tho deviation is 
reasonable: Selby v. Nettlefold, (1S71) 9 Ch 111; 
Foil. [P 167 O 2. 

(e) E asement — Cultivator is entitled to 
exclusive us- of his field— Right of way over 
— Strong evidence is necessary. 

A cultivator, prima facie has a right to the 
exclusive uso of his own field aud very strong 
evidence is nocessary bjforeitc-.a bo held that 


other people have a right of way, public or pri- 
vate, over bis land. (P 1G8 C lj 

-V. R. Rohde— ler Appellant. 

D. T. Mangalmurti — for Respondents. 

Judgment. — Appeal by the plaintiff. 
The plaintiff brings this suit against 
three persons, as representing the village 
of Hiugai under 0. 1, R. 8, Sell. 1, Civil 
P. C. to get an injunction preventing the 
use of a footpath through his field. The 
plaintiff s field lies betweou two villages 
aud the plai.it iff objects to foot-passen- 
gers goi'-g through his Sold. Tho first 
Court \\ roLgiy trtated tho case a3 on3 of 
easement, th... is, of a private right of way. 
T!i3 District Judge has looked at the case 
from a right point ci view. He ha9 hold 
tbit the evidence shows that the publio 
havo been passing through the plaintiff’s 
field for many >ears by immemorial vil- 
lage cjstom. The la w as to public rights 
of way has been summed up in the Ency- 
clopaedia of the Laws of England: see 
Vol. 11. pp. 633 aud 634 Edo. as follows: 

"Public rights of way arc right* belonging to 
the public and exercisable by every member of 
tho community ol passing over land. They aro 
not ca.ouients, though they aro sometimes so 
callel in error. ... These ways soino'.irnos take 
tho ferm of Llphv ays and public reads. . . . At 
other times they aro merely footways or bridlo 
paths leidmg across fields. . . Public, didoring 
from privat* , right* of wny originate from a do- 
dicalicn to tho public by th* owner of ihl wllj 
over which t hr/ past. Dedication as tho word 
implies mean* a gift cot necessarily by a deed or 
* 1 * written document aud It is more ofton inv| 
plic-1 from custom nud u*or than from any do-j 
finite act of the owner of tho laud. . . . Even, 
when uo such overt act can ho shorn if th* 
public u*e a way for some time to the knowledge 
of tbo landowner and without rosistauco bv him. 
dedioiliou will bi iufcrrel and » right gained." 

It is a well-known fact that there are 
public footpaths through fields in the 
villages of tho Central Provinces. On 
this subject I may quote an extract from 
the instructions receutly issued by the 
Chief Commissioner under S. 62, Lind 
Revenue Act, 1917, regarding tho prepara- 
tion of the wajibularz: 

"Village reads, paths and rights of way. Tfaorcar* 
usually to bo found inovory villago csrtaiu geue 
ral principle! which form part of tbo almost uni- 
versal communal rights and liabilities of village 
life. These are the rights of every cultivator to 
pass along the boundaries of any field or area 
in the village taking with him his plough cattl* 
and agricultural implements en the way to 
own field and the obligation on the Malguzar 
and villagers to keep all village roads in order 
and tbe right of passage to and from ploughing 
and threshing, grazing and water. In BOine.W 
tricU the custom prevails that at certain *«»«» 
of the vear the field embankments «e eul _so as 


to allow access wito carts across 


the fields. In 
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some cases (bc<e communal rights arc exerci-ablo 
at all tiroes aad in some cases only daring cer- 
tain seasons of the year. Enquire should bo 
roado into the customs which prevail regarding 
all these points aud the result should hecareu*.ll\ 
recorded. A schedule sb>*»iu the Khura nuui* 
ber- of exUtiug roads parmeneat or I, or 

v.l.cru such havo no*c?-ir»te Khwn nc ether, the 
KLusra cumbers of tbe arras acrc;s which ilk. 
pass should be inclndcd. All rec , * i iU*«i piblic 
rights of '-ay including fcot-pa'hs : r utan c-»lv 
where such pitb« aio perinaueut ltd r.~: :;ui. .nl 
should h; ent r red and a note should » • ni ie 
where a rpeci-t! G'ha or road Irr rattle 
showing weich or the roads seb^duird co.iililu-e 
the («oha. Ac tha checking of the vilitgc »na;« 
c.iro should be taken ihat all road, arc *urve><eJ 
•in J 'bown not ouly whore they cr'-« ai •.« 
oecopisd for cultivation, h« t * 1 »> r.h'ro :li**v 
crots unoccupied aroas and cspceially tL: \illar- 
waste." 

In this cis* there is no meulicn of Mis 
path in question in tho wijihr.l&rz hot 
\i it marked in the village mn>. lint ..o 
presumption against tho riofendrot? c'st 
at iao from this ns the initiuciioD* Lai 
not boon issued at tho t T rne of tottlemant 
Tho sola question in this ca*e is ’.v!ioth>r 
■be defendants have prove*! that thero is 
u public path across the plaintili’s field 
hy immemorial village custom. Tho Dis- 
**r let Judgo has not OMtvssly refer re-1 to 
r'no principles of law enunciated ir tho 
first of tho fthovo quotations but never, 
tholcss his iudgmont i rosea Is open cor- 
rect lino:. Even tiio pi* in* ie am.it* 
that a public right of way can *ift 
through a privato field for his case is - Lor 
oho public right ol way, the exi.’cn ■ of 
which ho does not deny lies net th'ruitfi 
his Bold No. 41, hut through the neigh, 
nouring field No. 4 ‘2 belonging to 
I>. XV 1 Kadhakisan. The learned Dist- 
rict J ud go hm held on the evidence 
adduced hy tho defendants thetthoro has 
'icon a public foot path through field No. 
11 sinco time immemorial. This foot- 
path was obstructed by the plaintiff about 
7 years ago and the direction of the path 
was, therefore, somewhat changed into 
tho position which it occupied at the 
tirno the suit was brought. 

The case having beon decided on pro- 
per linos I will proceed to discus* the 
grounds of appeal. It is correctly con- 
tended in tho lust ground that there can 
bo no light of easement in favour of an 
|indetenninate body of persons but the 
cr.^e has not been decided on these 
dines by the learned D.atrict Judge who 
jhas dismissed the plaintiff’s suit because 
-he path is a public path. 
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The second ground tint the question 
is odo of lioeiv-n ns not boon argued. Ill 
tho thir l • round r.f appeal it is urged 
that the dof. ii 1 i t>- in thorn pleadings 

stated ti«,t t iso c'i fiiug right ol way had 
born in ri.'lew over 60 years while 
their evidone : is • \r the direction of Ion*.. 
p*»tn *vns ch-inyed 7 yoi.s ago ard it is 
alleged that tno f.odi: * > i ro thorolcro 
Dot in acoorda.ico with I'-r pl iiiugs, 
On examining t • »*! ioc w-i, i :,r. • r hero is 
no genuine cau*o of coinp!:ii; r on this 
score. The pler.diogs of fSc partio* coul i 
not hj urder -tood until i hr Com • --ion .r 
w nt tc the s|*ot to make >• n*a| and fho 
defendants unde it cle<ir in their r 0 i'»rc* 
»i loos • • I lie ■ »m i - t nor, v.',j jh 
iu ihuso ci reams! a net- runt betaken to 
•kj p*r: of the | Sc-*' i flat tho original 
p».h 1 bcon shifted 7 \e::»5 ago into a 
uo v position I ecauso the then existing 
' : ike I n\ th plaintiff 
posilicis of the two path* are marked in 
the i la js prepared by tho C\>mroi?’ionnr. 
In the fourth ground of appeal is i« urhcl 
that oven if the public had h right to a to 
tho old path, thuyh-uc lo*t their right 
hy nl .r«lonmr;t nnu have no right to uso 
the now path. 

There :• ;* iloubl) answer to this con. 

' • D. *i > 1 It it ill it UQ ?or the prio- 

<V*lu* cl law applying lo public patli& 
tin plaiytill mu#', i-e j rosumed by his nc- 
tioo in enclosing th r . oil path and allow. 

a new one to huojeued in it? place to 
have made a fresh ..a: i to the public ol 
the new path. Also minor tho principles 
recognized in Ulus. (J). S. 21, Easements 
Act. when the owner o! the laud renders! 
a way impassable, tho persons eutitlcJ; 
to use tho way :na\ deviato from it and 
pass over adjoining land ol tho owner pro-, 
vided that tho deviation 19 reasonable 
Ibis principle has been clearly set outin 
Selby v. Keltic fold (l). Tho fifth ground 
says that tho lower Court should have 
made v distinct finding as to exactly 
how many years tho public had used tho 
path. There ia a finding that it has beau 
in uso for over GO years. The sixth ground 
of appeal is not very clearly worded, but 
it has been argued or. the assumption that 
it means that the defendants have not 
proved that tho public used the path as 
of right. The nature of the evidence 
shows that tho foot-path has always been 
recognized as a public foot path. 


X. (1374) 9 Cb 111. 
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A cultivator prima facio has a right to 
the exclusive use of his own field and 
very strong evidence is necessary before 
it cm bo held that other people have a 
i ig.it cf way, public or private, over his 
land. This seems to have been recogniz- 
ed by the learned District Judge who has 
lie.d that the evidence adduced by the 
c.efendants is insufficient. I may add that 
the suit appears to be the outcome of a 
quarrel between the plaintiff and Iiadha- 
kisan. The appeai is dismissed with 
costs. 

P.N R.K, ^ Appeal dismissed. 
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Kotwal and Findlay, a. J. Cs. 

IIazarilal and others — Plaintiffs — 

Appellants. 

7/«r Cor, „,/-0efe' D d»Dt-Re 5 pon.!ent. 

l irst Appeal No. M o( 1917, Decided 
co st!, March 1918, from decieion o( 
hob ludso, Uctu!, D,. 29 March 1917. 

Hmdu haw Reversioner — Suit tor pos- 
•c.on by-Onu. on bin, to prove that 
no nearer heir exist*. 

J” 11 b >‘ ,h ° rover.bners of a deceased pro- 
5 .E?'**** 1 lo “ ot ^Property left bi the 

h °“ u> >'• * on toe plaintiff* nc t only 
i f .c pii > h % ar l th * r « v »"lca*r» entitled 
dbUt lbut lhc * aro ,bo only nearest 
r:U ° ‘ bey mu » l •»»Uly .he 
Court that to ibo boat of their knonledgo there 
are D‘» nearer hens. IP morel 

65^-Enf Y i denC « AC i (, ® 72 >- S ' 32 64 and 
Bhat-r '? Bo ” ,t kept by 

i»no7 C A Py k| n8,na . Which i,in «*•**•»«« 
lObUrr\ R " l, |? #,bl '* ,j ndcr S *‘ 6< * ®nd 65- 
•?i° 0k# , WOU J d ,n ° ,hc f hove been 

admissible under Sa. 32 (2) and (5). 

. °; dcr 10 Provo then- relstiooshio with a 
P J° P / ° f ll>0 Plaintiff* relied on a 

Inn Kh b °° k0 ! 8MW ? 10 ** 11 admitted bv 
tho Bb n who producod it that the hook was 

Knff £m C .° P) ma , d ° b> ’ hU fjlhor ir ' m an older 

imi ! . TJ* *!*.•? *" oxbtencc - J* was not 

aHo^d .hat tbo old book ws< in such 9 state th-.t 
it could not be produced or that the entries made 

i b y n e ‘“ w *” ,nJ «‘pbcrabIe owing to age or 
owing to other ctuie : 

Held : that having regard to S». 64 and 65 
the ontri-s In the book could not b* look'd udod 
as independent and original ones, nor could they 
, aa T'. ttfld a * secondary evidence inasmuch as 
tho original entries which were in existence could 
have, but had not. beeu produced. [P 171 C 11 

Obiter. If th; book had not been beld to be 
inadmissible under Ss. 64 aod C5 it would have 
heoij admissible under S. 8», ?ub-S$. (2) and 
,! >) of the Act, inasmuch a« it was a reco*ui-ed 
duty and pursuit of a Bhat t> keep a genealegv 
of the families be was interested in and be hid 
as a rule special means of knewledee in the 
matter. [P171 c 1] 

Judgment. — The plaintiffs-appellants 
Uazarilal, Beharilal, Misrilal and Dhan- 
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raj sued the defendant-respondent Har 
Govind in the lower Court for possession 
of a lOannaso pies share in three villages 
hhandara, Kutarlik and Bodi with pro- 
portionate sir and khudkasht and also 
for a similar share in two houses and 
compounds situated in Khaudwa and 
Badnur respectively. Their case was that 
IIazarilal and Beharilal were, together 
with one Mehangilal, the nearest rever- 
sioners of one Bulararo. deceased in 1879, 
to whom the w hole of the above property 
belonged, but as Mehangilal declinod to 
join in the suit only a two-thirda portion 
wa? sued for. It was further alleged that 
after Balaram’9 death, his widow Mt. 
Jadao remained in possession of the pro- 
perty until her death in 1914 and that 
theroafer the respondent Har Govind had 
entered into illegal possession thereof. Tho 
plaintiffs-appellants Misrilal and Dhanraj 
are tho purchasers under a registered 
sale deed, dated 23rd August 1915, of 
half the property in suit from tho first 
two plain ti ffs-appol lan ts and henco they 
also joined in the suit. A dotailed gonoalo- 
gical table showing tho relationship 
between IIazarilr.1, Beharilal and Me- 
hangilal was also included in tho plaint. 
The defendant. respondent Har Govind 
admitted in tbo lower Court that Bala- 
ram had been the owner of the property 
in suit; his death, however, was placed 
bv him in 1889, not 1879 : it was furthor 
admitted that his widow Mt. Jadao hold 
tho property until her death in 1914, 
Balaram having loft behind him no linoal 
heirs. The correctness of the gonealogi- 
cal tree included iu the plaint was, how. 
over, denied in the defendant-respon- 
deut's written statement, dated 20th 
December 1915, except to tho extent that 
Balaram’e wife was Mt. Jadao and his 
father Ghasiram. 

Apart from an alleged will by Mt. 
Jvlao dated 1914 in his favour, Har 
Govind pleaded that he was, with her 
deceased husband's conseut, adopted by 
Mt. Jadao about 1900. The plaintiffs, on 
their part, denied the adoption. On these 
and connected pleadings, the lower Court 
framed issues and, finally hold that the 
plaintiffs-appellants had failed to prove 
that IIazarilal and Beharilal were, with 
Mehengilal. the nearest reversioners of 
the deceased Bala ram. In particular, on 
the large amount of oral and documentary 
evidence on record the Subordinate Judge 
found that Hazarilal's relationship with 
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Balaram a9 shown in the plaint was 
established but that Beharilal’s was not. 
The Subordinate Judge further held that 
the plaintiffs-appellants, apart from tho 
failure to establish Beharilal's alleged 
relationship, had also failed to establish 
the fact that there were no other persons 
who, if alive, would havo. as descendants 
of Balaram, excluded them from inheri- 
tance. He found it in these circumstances 
unnecessary to examine in detail into tho 
defendant-respondent’s title to hold the 
disputed property and accordingly dis- 
missed the suit. In this appeal tho plain- 
tiffs have challenged the lower Court's 
boding that they had failed to establish 
Beharilal’s relationship with Balaram. 
In tho second place, they contested the 
lower Court's finding that it was incum- 
bent on them to establish any further 
than they have attempted to do the fact 
that there were alive no ot r?r or 

as near roverpionors tlnn lls/i-dlal, 
Beharihil and M<hangiM, and i» was 
urged in this connection that l!*o onus of 
|»ro\ ing the existence of any ue\’or Imir? 
rested on tho defendant respondent M u 
Govind. These are tho two main po-d. 
sions 01 the a p poll mi .. r 

respondent. whilo supporting lower 
Court'a rieeree, oha en 
I In/iirilul in pc ticulir ha I c«t»hlid,od 

hit relationship with Balaram alleged -i 
tii.* plaint. Tho Subordinate • . • 1 
written a careful and well c. ^cd:- r*d 
judgmont in tho cuso and has examined 
tho large mass of evi ionco on record in a 
clear, painstaking manner. We fin-1 it 
convenient to deal first with tho **eond 
contention raised in appeal, vi t>, 
the subordinate Judge «», wt 0 r..' in hold, 
"ig that, evo n assuming that H . ariM 
and I .ehanhl had established their al!«gjd 
relationship with Balaram. wax incurn. 
nonu on tno phiintifT-appellant todef nito- 
Iv show further that there were no 
other possible, nearer or a * near heirs 
alive who worn entitle:! to succeed to tho 
inheritance. 

An attempt ha? been made hy the 
learned counsel for the appellants to u.ge 
that, in view 0 f tho allegation in pen. ft 
of the plaint that Ha/arilal, Be'hariUI 
and Mohangilal were the noarest heirs of 
Balaram and of the defendant’s reply in 
para. 4 (c)of his written statement, dated 
20th December 1915, in which two steps 
in the descent of Ilazarilal and Mohangi. 
lal from Radhakishan (vide the table in 


plaint) wore challenged, tho plaintiffs- 
appellants had sufficiently discharged tho 
cmis of proof which rested on them in 
this connection and that or, the findings 
of tho lower Court on tho evidence, a 
presumption arrso that there woro no 
nearer heirs. The Siih-lndge has dealt 
with this matter in para. Vi of his judg- 
ment. It has been cstallMicl, and is 
indeed admitted by the appellant:*, that 
the genealogical t»**o in the | hint is not 
complete or exhaust i\ '. Thoy them Ives 
have prove I that Ih Ihakhh.m In I, ho. 
sides the lour sons show n in the plaint, 
two other sous Baijuath aud Diimiwth, 
both oi whom lefr issue snd had iu duo 
coutfo grandsons. There is absolutely no 
evidence on which we can assume that 
none of the descendau: s of Raijnitli and 
I 1 lath oi M; . 

Jadao ami it i*. in our opinion, clear that 
the onus of »<r o f re-toi in this connec- 
tion on tho tupolh rts. Tnoy cume to 
C**uri claiming ihi* thovwcre the nearest 


• - V » » • v % 

• ii ii gi oeaio- 
giiv.i tmia except to a 'pacified cx-.ont: 
v .h i :»r-. 5 » ; defend »i,t.. respondent’s 

_"tii December 


PI ell tot* 

ba.l tot tabl • • » ! .1 ti,o- wore 

reversioners c . to ; uccecd on Mt 
•' h h ere I ' 1 only. 

rerereio 1. The c • re.' 

P-»r I .- J V. l.'H/tiya G*UH*hn 
' 1 1 1 reality • p M nts 1 o help : 
«M.. ci roll 1 i;x| •••;.;* ! 1 * * s v ore entirely 
different *•;■! indeed »‘:e principle on 
which ve think f he que«‘ ion wo aro con- 
sidering nut*. l»o letl: with was there cn- 
unc.a'e !. . : 'a tho remark, of Trotter and 
S^shajfiri Aiyar, JJ , r.» p. 515 of 30 
.V. 0. •/.. viz., that the app'dlacts in this 
casr wore bound to satisfy tho Court that 
to the best of their knowledge thore were 
re nearer heirs. It must further go 
against tho appellants that, iu c case like 
tho parent where tho utmost exactitude 
and precision io detail was necessary, 
they came to Court with a gencological 
tree which in the course of the litigation 
their own evidence has shown to ho in- 
correct and incomplete. We are asked 
to assume or presnmo that where the ap- 
pellants have failed to show any hrancho9 
of the family, such branches mU3t ho 
extinct. Such an argument however 
X. (1917) 10 Mad 061=34 I C 291. 



170 Nagpur Hazarilal 

begs the whole question at issue and it is 
impossible to consider ir seriously. It 
does not seora to us possible or necessary 
to decide whether these omissions were 
made bona fide or otherwise by the plain, 
this when they filed this suit: however 
made, they seam to us fatal to their case, 
it is ci3ar in any event that the informa- 
tion as to the existence of branches not 
r.hown in the plaint was available to 
them had they sought it with diligence. 
»or they themselves have in this suit 
produced much of the exidence on the 
point and that evidence is largely un- 
favourable to their contentions in this 
connexion. It is impossible even on the 
plaintiffs. appellants’ own evidence, to 
feel satisfied that there are not alive des- 
cendants of Chandr&bhau, Bcijnath or 
Diu&nath who are not as much cr more 
entitled to succcel than tho appell&uu 
are and it scorns unnecessary »hercforo to 
labour this point further. No grouudsbavo 
been shown on which we could question the 
propriety of the finding of the Suo. Judge 
in para. 53 cf his judgment aud it is iu 
our opinion correct. 

The learned ooun.-ol for appellants has 
iu this conucxion raised an incidental 
poiut, vi/.., that if wo were unahle, as we 
are to hold tint that tho onus of showing 
there woro nearer heirs rostod on the 
dofondaut-rospondont tho case was one 
for remaud for a dotailed fiuding on the 
point involved. We caunot however see 
oar wav 10 accept this contention. The 
plaintiffs came to Court alleging they 
were the nearest roversioosrs of Balaram; 
wo have already remarked that their 
position was directly challenged by the 
defendant respondent in almost ovory ros- 
pset, and issue 1 framed by the lower 
Court was broad and explicit enough to 
cover specific lily the matter involved. 
This particular matter was indeed the 
pivot of the plaintiffs’ case an I wo can in 
thosj circumstances sco no reason for 
graatiug the prayer for a remaud. 

Our finding oo the point oi the appel- 
lants’ fai'.uro to prove the non-existence 
of nearer or a3 near heirs necessarily gov- 
erns this appeal, but it may be of interest 
to consider shortly the first ground urged 
in appeal. The contention herein invol- 
ved is to tho effect that Beharilals con- 
nexion wish Balaram, the last male 
holder of the estate, as alleged in the 
plaint has been suilicientiv established on 
tho pleadings and evidence and that the 
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Sub. Judge was wrong in taking the con- 
trary view. After a long and exhaustive 
analysis of the evidence produced, the 
lower Court has summed up its finding as 
regards Beharilal in para. 50 of its judg- 
ment. Everything turns in this connexion 
on the evidential value, if any, whioh 
may be attached to the Bhat’s book of 
gouealogy «(P.. W. 31) which has been 
produced by P. W. 1 Kesarilal. It is 
first of all necessary to consider whether 
this book was admissible in evidence at 
all. it having Leon pressed strongly in 
this Court on behalf of the respondent 
tint this Exhibit was as a matter of fact 
totally inadmissible. Tho lower Court 
has doalt with tho question of the 
admissibility or nonadmissibily of this 
Exhibit in para. 8 of the judgment. 
Tho bool; contains the professed genea- 
logical tree of many families including 
that of Ridhakishan, the alleged com. 
raou ancestor of tho family. The first 
point urged on behalf of the defendant, 
respondent is that the book produced was 
not aJmUsih'.e as secondary ovidonco, in 
viow of the admission by P. W. 1 Kesari- 
1*1 that the present book is raorely largely 
a copy made by his father from an older 
book of his which is still in oxistonce. 
The critical portion of tho evidence of 
the witnesses in this connexion is as 
foilows: 

"1 have cot auotber book, potbl also. It I* 
old ... I do uoi rocollect cx telly wbai Ibal boo* 
contains, but !t con'aio* all tbo Kouculogie* 
which arc contained in this present book. . . • • 
This took it new book. My falhorlold mo that be 
mado entries ia this- new’ book from tbo old book 
be bad." 

Now accepting these statements as 
correct, what is tho exact concrete posi- 
tion? It is that there is in oxhtence tbo 
original book containing not only tbo 
genealogical trees of this family but of 
many others also. It is not clear, nor 
does it seom to us material, whether tho 
new Lock contains any entirely ® ew 
niauer or independent entries concerning 
other families. Concerning the family 
involved in this litigation, the position 
is that the entry we are concerned with 
is merely a copy — a copy, it i9 true, 
made by the original authority himself 
but still a copy — made loDg after the 
original entry made in the orginal book. 
This latter, although old, is still inexist- 
ence and it has not been alleged that it is 
in such a state that it cannot bo produced 
or that the entries made therein are in- 
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daoiphera.blo owing to age or other cause. 
We aro cf opinion, therefore, that, hav- 
ing regard to St*. G4 and 6-5, Evidence Act, 
the entry in the present hook cannot he 
'looked on as an it; lenendent and original 
one, nor can it in the circumstances he 
'admitted as secondary evidence oi an 
original whioh is iu existorco and could 
'have, hut Ins not, been produc'd. So 
far as the renaalog’cal entry w: r.re con- 
sidering is conoorueti, the statement of 
Kesarilal, if it i net ns anything at all, 
mean* that this entry h a copy of the 
one ir the old hook. It has in* been sug- 
gested that the father in compii*ug this 
now hook added amending or in lopeu- 
dent matter regarding the ’ 1 ooti io*. 
On the contrary the new entries v.c are 
concerned with are luoro coitJ« c,( .ii. 
original ones. Tho wit jest 1 \ W. 1- is 
per foully clear on that pnsnf and dis- 
tinctly says tint tho n.w ho.Vi: coataii s 
all tho f.one -.logics which *p|ie-ir*d in tho 
old on a and that his lather fold him ho 
had nude tho new entries ( om tho»o in 
tho old ono. li'or those ro-.sons we are 
coastr lined to hold that tho present 
Ex. P-Sl was not admissible in evidence; 
it is clearly not, so tar as tha gcnoalogv 
of the present family is concerooi, *.u in- 
depen lont oroatiou l»v tho autiioi hut t 
mere copy of the ordinal, and the fact 
that this copy was roado hv tha autho- 
himself doe? no* material I v affee' the 
legal position Of. Sat f k v. Sur. 
elar Sinqh (2): In viow of this tin i;> -; 
wo nood not discuss tho question, who. 
t!>cr the hook wa“&lnits;blo under S. 32. 
sub S. (2), (6) or (6). Evidence Act, l»ut 
wo may say that, ha I we not boon con. 
(•trained to hold that it was inadmissible 
as being secondary ovidenco of an ori. 
jginal which could have been end was 
Inot. produced, the hook would probably 
jhavo boon a 1 mi* tibia in evidonco undor 
i S. 32, snh.S.j. ('2; aod (5), hectuso it is a 
,ro-o»nizol duty an 1 pursuit of a Jihat to 
jkosp tho Konoilogv of the families he is 
iint9rosted in and ho has as a rule speoial 
;m©ins of knowledge in tho matter. 
Wliothor, however, even if technically ad- 
nmsible, it would have had much evid- 
ential value in viow of the many ditii- 
c'lltie? which arise on the evidonco 
in connection with details of tho family 
given therein and more particularly of 
tho fact that tho original fountain-hoad 
and source, viz., r.he old hook, has not 
•2. (1001) 23 All I Aib3(P _ cT 
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been pro luce.! at all. is. ofcourhe, entirely 
anoliiei matter which wo need not 
discuss. 

Ruling out. M»e r ofore, .is wo fool wo 
must no. Ex. hi, there i. of course, 
practically no evilooci- worthy oi the 
name on which wo cm hold • '•chariiul's 
relat ioDship 

Tilt. IV.;! OV! IvIlCC Oi lo lilft 31X Vlt- 
ncssos which has !^n ; ci;;li- 

el hv tho .Sub-Ju i.'< - i- doinor.stri-.bly 
insuilioiont Jo c.dahljsh tho j.laintiu's 
case on this poim. T'hOtv !*, a-* com- 
pared with tho -p. *»tm ■ il /. ii il il's 
relation >li:p \ ith ltal.num, a sinking 
arid aii.ro?! tutil lack oi other iu epcii- 
dont. ovidonto, spch r.> hlatcn.oaw or 
iss i r si >co deal \ i 

wo rld bU;»porl |d..iut ills' cate, and it is 
* !• :r that I'chariial s rol: tioosliip is tho 
v.uk ii uov eutiiciy mi -mg link in the 
c »in. These .in.iing-* neaes»arily govern 
t 'no appeal and wo linl it ui.ueue ■ i.iry, 
thorei.-ro, fo give a Ii tiding ou tho .uos- 
ticn which ha* been urged strongly ou 
benuE of defendant rotpondont that tho 
Suh-.Tudge's decision that ilazarilal's ro- 
Ivi u.-hij with li.ilaram has been proved 
on the evihneu i* unjustifiable. Tho 
apiis'linls' failure not only to establish. 
1 • ' . liilai’j connection but also to show 
ths.t llnrc *io no oilier *ul sistiug neiror 
or as near Inira bcai : ce IJi/.urilal, De- 
lurilal aud 'Ehaugihxl. necetsarily im- 
plies tho ftiiuro of their suit. Tho 
appeal accordingly disniissea with 
co*;s ci aupjiKuts. 

I’.N. r.k. Appeal d ism is ted. 
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D::.\KE-Ri(OCKMAN, J. C. 

£ra\lad Siwjh — Appellaut. 

v. 

Abdul .lei? Ilnan — Respondent. 

Second Appeal No. 112 of 1‘JlS, Daciuod 
on 7th September 11)1*>, from docree of 
AMI. Dist. J., Baleghat, : n Civil Appeal 
No. -!'»C o^ 1017, IV- 12th January 1918. 

'•)C P. Municipal Acl (1903), S*. 52 and 
53— Maaiclpnlily ?* not nrcp**arily owner of 
all land withi.t limit* of Municipal tov/n. 

There is no authority for toe propouliou that 
all land vrltuia Ihe limits ol a Municipal town 
mu*t in the absence cl evidence to the contrary, 
bo taken to belong to the Municipal Committee. 

[P 172 C 2J 

fb) Adverse Possession — Acquisition of 
Title — It is mixed question of law and fact 
and it should be raised in Court of first in- 
stance. 

A claim of title by ad verso possession raises a 
mixed question of law and facts and should there- 
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foro bp raised in tbe Court of the first instance so 


that the opposite party may plead to the claim 
and o\ idei.ee may be adduced thereon of fiole by 
ad verse, possession. IP 173 c lj 

(c) Adverse Posseision — Acquisition of title 

Possession must be shown to be adequate 
to extinguish title of true owner. 

A person who sseks to establish a claim has to 
show that his possession was adrquate in con- 
tinuity. publicity and in extent to extinguish the 
title of tbo true owner 27 Cal 013 (P. C ). Fall. 

[P 173 U 1] 

E. K. Gandhe — for Appellant. 

Judgment— The suit out of which 
this second appeal arises was brought by 
the respondent Diwan as transferee of the 
malguzar Abdul Aziz Khan, defendant 2. 
to recover possession of a house site in 
the town of Balaghat from the present 
appellant Pralhad Singh, defendant 1. 
The malguzar supported the claim of the 
plaintiff as his transferee, alleging that 
the site was originally occupied by the 
house of one Sukhin, who left Balaghat 
over 12 years before the suitand had since 
been King vacant and was therefore under 
tho wajibularz the proporty of the mal- 
gux.ar. Tho present appellant pleaded 
that tho land belonged to hi*n and to his 
ancestors before him and that Sukhia, a 
relative, occupied it on his hebalf. Tho 
conveyance (Ex. P 2) tc tho plaintiff is 
dated 1st November 191G. Tho trial 
.Judge found that the land was first oc- 
cupi-id by tho house of Sukhia’s mothor 
(lajri who was succeeded in possession by 
Sukhia, that Sukhia abandoned tho sito 
more than 12 years before tho suit, and 
that it became tbe property of the mal- 
guzar but lay vacant till occupied by tho 
plaintiff. The olaim for possession was 
therefore dccrcod. In appeal tho Addi- 
tional District Judge held that Sukhia 
left the house and its silo iO or 12 years 
before the suit; that in thoabsence of any 
evidence to establish the title of tbe plain- 
tiff or any ancestor of his Sukhia must be 
deemed to have been tho owner by reason 
of the presumption on which 3. 110, 
Evidence Act, is based; that Sukhia aban- 
doned tho land which consequently revert- 
ed to the malguzar; and that the appel- 
lant made some show of occupying the 
site after Sukhia left it. but that being a 
mere trespasser bis occupation, even if it 
exceeded 12 years in duration, could not 
afford a title as against the malguzar or 
his transferee. Naraitt v. Behare (1) was 
cited as negativing any acquisition of title 
by the appellant. The appeal was accor- 

1. (1916) 11NLR 120=31 I C 307. 


dingly dismissed and Pralbad Singh has 
now come to this Court. An entirely 
new point is taken in the first ground of 
appeal, viz., that as Balaghat is a Munici- 
pal Town the Municipality, Dot the 
malaguzar must he the owner if the title 
of the original owner has been extinguish- 
ed by abandonment. There is’howeverno 
basis in the pleadings or evidence for the 
assumption that the site in question does 
not form part of the area settled with the 
malguzar. The wajibularz was relied 
upon hy the plaintiff and the defendant 
Abdul Aziz Khan and I know no aut hority 
for tho proposition that the land within 
the limits of a Municipal town must in 
the absence of evidence to the contrary, 
be taken to belong to the Municipal Com- 
mittee. The contrary is clearly indicat- 
ed by Ss. 52 and 53, C. P. Municipal Act, 
1903, where tho property which vests in 
and belongs to the » Committee is describ- 
ed and the acquisition of land within 
the limits of tho Municipality, under tho 
Land Acquisition Act, 1894, is contem- 
plated. This ground is thus without sub- 
stance. In tho second ground it is said 
that having found tho appellant to have 
exorcised seme sort of possession over tho 
iand, the presumption recognized by 
S. 110, Evidence Act, should have bcon 
inado in his favour. To this the answer 
is that Sukhia having been the owner till 
she left Balaghat aud the a-ppellant not 
claiming through her there is in view of 
ti.o terms of the wajibularz uo rocm for 
any presumption in favour of the appol- 
lanf. who set up an independent title and 
altogether failed to adduce evidence in 
support of it. 

Thirdly.it istaidlthat Narain v. Jichari 
(1), tho cate cited by tho lower appellate 
Court has no hearing, inasmuch as the 
point decide! there wa9 merely that a 
transferee from tho occupant of a village 
site cannot claim a greater right than 1>I9 
transferor had. Tho appellant further 
relies on the fourth ground of appeal on 
adverse possession for inoro than 12 years 
as giving him a good title against tbe mal- 
guzar. There is however no finding that 
he enjoyed adverse possession for more 
than 12 veers, nor was it part of bis cate 
that after Sukhia left Balaghat he had 
such possession as against tho malguzar. 

Tho position ho now seeks to take up wa9 
not even9ugge9ted in the grounds of appeal 
to the lower appellate Court, in fact one 
of the grounds of first appeal is that aban_ 
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docment of site by Sukhia bad not been 
made out. It appears that on leaving 
Balaghat Sukhia went to live with the 
appellant at Kanki, and it is said in this 
Court that she died at Kanki while still 
livint* with him some three or four years 
lator. There is nothing in tho evidence 
to show that the appellant to^k possession 
of the land in Sukhia'a lifetime and set 
up independent title in himself, and if h > 
made any show of occupition before 
Sukhia died than may well have h -on ro- 
fiardol ns made with Sukhia’s consent A 
^lairu ol title hv adverse possession raises 
;a mixed question of law and fact and 
I should therefore ho raise i in tho Court of 
jthe first instance *o that the opposite 
■.party may plead to theoiaimnnd evidence 
iraav he adduced thereon. 

Tho appellant to establish such a claim 
had to k'jo'v that his possession was ade- 
quate in continuity , iu publicity and in 
'oxtent to extinguish the title of the in..* 
[owner : seethe lodgment of the Privy 
[Council in Radhamony Dc’n v. Ceil, tor 
of Kliuhw (*J). I have rea l tho evidence 
ndduood b\ the applicant and .•«»» clearly 
of opinion that it cannot suffice io*- this 
purpose and evon if it wore regir lc I as 
sufficient, • here would re nain tho objec- 
tion that the plaintiff an 1 the inalqu/tM 
had no uotico on tho plea liuqs oi a claim 
by adverse possession. In Sumhr’ /* » **<• 

v 3/ttffhoo Ck under Si rear ( t) it • « • . 1 1 

that a pUintill m \y he allowed to succeed 
on a titlo hv advor-ui po«*9Ssion plctdoj 
for the first, time in a Court of tp|- ai, 
provided such a esse ari-ns on the t ict 
staiod in the plaint and the defondant is 
not taken by surprise. A similar m\o 
should, in my opinion, heappliol to ;* 
defondaot and in tho present cise the 
olomont of surprise cannr.t fairly be said 
to ho nbsont. The appeal fails and is dis- 
missed without notice to tho respondent. 
_ f’ N R.K. Appeal dismissed. 

~ 2 . (l'XKfiV? o.il. '.u:;=r27 I V las (PC* 
a. II Cal 602. 


U) Criminal P C fl898|. Sa. 107. 125 - 
Order under S 107 can be cancelled by 
District Magistrate under S J25 on ground 
that there it no likelihood of breach of peace. 

An njder rrqniiinc security for po d behaviour 
under S. IfT. inmiml l‘. 0., ran lie cancelled 
by tic I *»< * r ici Mugifliato tit.tl <• S. lijocl the 
Code • t t’ « '^m.u tliei them i* proof of any 
likelihro.1 cf* »•.*< *«•'.< c ' ihr price, -nd the Ihj-ii 
Court v ill r«fu«.* to ii.tcile.e v.itb tbo order on 
this ground in ret i.-i »n. liulr.- ii •• I •,-lrict Mat • 
ir.’.i bss L on io< icd uu'itr S. l :... |» 173 (; -j| 

lb) Criminal P C. (18!)R|, S 439 — High 
Cnuil interfere. un<!er • . ry exceptional cir- 
cumstances. 

Tho Ilich Court will on •• • re* i>r i. il side in- 
terfere only i-»i'ouiu! li t r* -orl tn-ler v^rv 
exceptional iircum*tanr.-«. fy j;.: •; -Jj 

M . ), 4? tea n , s ha n !. i r .V n/i'iji — for A p . 
plitunr. 

Order.— This is an ip.'dicntion asking 
this Court to interfeio in revision and 
sot a?i lo the ruder . f liie Subdivi* on;;l 
M.tgisfrtto. P.hand.ira, passed under 
8. li»7, Criminal l’. C., ordering tho up. 
idic .i. t.- execute % I ond ioi kt-uf ing ti<o 
l»C4cc for ouo year on the (pounds '.Imt 
there ii no proof of any likelihood of 1 
breach of tho praco odJ tbit the mu. 
tor ials on tbo record do net justify the, 
order. Under S. J 20. Criminal 1’. C.j 
the District Magistrate has tho power to 
caned the bond on tho grotm.ls stutod 
above. Em/eror v. Ahlnr Rahrnnt (|) 
and Emperor v. JJolli (2). Ttm applicant 
his dot applied to tho District Magistrate! 

VO C on, <r.d following 
the Mluhabad ru!i»t* cited i.hovo I decline 
tc i’.torlero in revision till this has been! 
dune. This Cool will < n its r< \ i*j< 
ri-lo interfere only a*» n Court of in-m 

report ir i r very exceptional circum 

stances : Emperor v. Jfussai n Shah (3),i 
No sufficient grounds ate disclosed for not 
resorting to tho District Magistrate in 
tho first instance. Tito application is 
roj acted. 

_ P.N./lt.K. Application rejected. 

1. M . ■» A W M 149. 

2. (lnlS) II N h It 98=20 J C 827. 

S. (19UIJ 17 C P L K 107. 
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Kotwal, Offo. A. J. C. 

Martand Ilao — Applicant. 

v. 

Emperor— Opposite Party. 

Criminal Itevo. No. 85 of 191S, De- 
cided on 16th June 1918, against order 
of Magistrate. First ChiS3. Bhandara. in 
Misc. Criminal Case No. 51 of 1917, D/- 
14th February L918. 
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l'KIPEAUX, A. J.C. 

Krishna SI ah — Plain till — Appellant, 
v. 

Deolia and another — Defendants — Bos. 
pondenls- 

Second Appeol No. 303 of 1917, Deci- 
ded on 25th February 191S, from decreo 
of Audi. Dist. Judge, Beta], D/- 16th 
February 1917, iD Appeal No. 4 of 1917. 
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Hindu Law — Adoption— Married Sudra. 

The adoption of a married Sudra is invalid ac- 
cording to '.lie Mitakshara as interpreted accord- 
to the Benares School of Hindu law; 11 C. P. L. 
R. 50 and 35 All, 2C3 Foil. [P 171 C 1] 

Atmaram Bhaawant—(cr Appellant. 

-V. Gupta— for Respondents. 

Judgment. — Tlio facts cf this case are 
given in sufticiout detail in the judgments 
of the Courts below. I therefore do not 
repeat them here, but proceed at once to 
deal with too grounds of appeal. 1 deal 
with the second ground of the memo- 
randum of appeal first. It is eoo tended 
that S3 the parties are rrnlis, that is 
Sudras, the finding that tho plaintiff was 
a married man at the time he was adopt- 
ed by Mt. Sakai cinnot invalidate it. It 
seems to mo settled law that in those 
[parts of the country where Mitakshara is 
'interpreted according to tho Benares 
School a married Sudra cannot be adopt- 
ed. 

Tcja Bai v. Mohanlal Mar wadi (l) 
and Jhunka Prasad v. Xalhu (2). The 
finding of the Courts below is therefore 
correct and tho plaintiff’s adoption is 
invalid bscr.use ho was a married man. In 
this view of tho case it is unnecessary to 
consider tho point raisod in tho first 
ground of appeal as to ros judicata. It is 
contended that the ancestors of the parties 
migrated from Borar in which tho Bombay 
rulo of Hindu law of ad potion prevails 
and brought with them (heir customary 
law. Now custom of the caste was plead- 
ed as to tho adoption of a married man, 
but it was nowhere pleaded that because 
the parties oamo from Berar therefore 
they were governed by tho Bombay law 
that the adoption of a married mao is not 
opposed to tho doctrinea of Iliudu la w. 
This plea also was not raised in the lower 
appellate Court. It is far too late to 
raise in second appeal questions of pure 
fact. As to the custom alleged . both 
Courts have have hold that it has not 
been established aud that finding is con- 
clusive. 

P.N./R.K. Case remanded. 

r (If 98) 1 1 0 P L K 5G. 

‘2. (1913) 35 All 2G3=13 1 C S60. 
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Drake-Brockman, J. C. 

Bhaddu — Appellant. 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 1S3 of ISIS, De- 
cided on 19th January 1918, 


Criminal Trial— Retracted— Confession— 
Use of retracted confession is matter of 
prudence. 

There is no rule of law required a retracted 
confession to bo supported by independent reli- 
able evidence corroborating it in material parti- 
culars. The use to be made of such a confession 
is a matter of prudence rather than of law: 13 
C. P. L. R. 107, Fell. fp 17G C 1, 2) 

G. P. Dick— ter the Crown. 

Judgment. — The appellant, Bhaddu 
Gond of Maoza Mahura in the Niwas 
Tali si 1 of the Mandla District, has been 
sentenced to transportation for life aloDg 
with three other persona ior the murder 
of his fellow-villager Ran mat Good. The 
co accused are Bbaddu’s brother Saddu, 
aLd Ram Sthai and Karuba, each of w hom 
has married a sister of the other two. All 
have appealed and their appeals are die- 
posed of by this judgment. Bhaddu, 
Saddu and Ram Sahai live in huts within 
single enclosure while Karuha's hut is a 
few paces distant. Saddu appears to ho 
the youngest of tho four, being only 20 
years old, while the others are 25 or 
thereabouts, Kanmat Doing about tho 
aune age as Saddu. Ranmat lived with 
his mother and step father Rowan (P. 
W. 4) about 200 yards from Bhaddu and 
for some little time before his disappear- 
ance had been sleeping at the house of 
Dolu Good (P. W. 9), who usod to em- 
ploy him as his ploughman. The caso 
for the prosecution is that Ranmat was 
killed by tho four appellants about mid- 
night on Saturday 26th May last. As to 
whit happened shortly before midnight 
there is nc dispute, the facts being very 
clearly staled in para. 2 of the Sessions 
Judge's judgment. Lab war Good (P. 'V. 

3) gave a feast to the whole village at 
which the appellant Bhaddu woiked as 
cook. 

The women r.nd children were fed first 
and then left for home. Ranmat loft 
before Bhaddu and took advantage of tho 
opportunity to enter Bhaddu’s hut ana 
Have sexual intercourse with Badbania 
(P. W. 10), Bhaddu’s wife. Ho was still 

iu the hut when Bbaddu roturned and 
being unable to explain his presence was 
taken before the Mukaddam Nanho (P- 
\V. 5). No stolen property being found 
on the intruder, Nanha made him o.or to 
Rowan and shortly afterwards Ranmat 
went to sleep at Dola's house. DoJa was 
suffering from fever and UDable to sleep: 
he deposed that two men whom he receg- 
nized by their voices to be Ram SahaL 
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and Sad du came that night and took 
Ranmat away. Neither Dola nor Rowan 
ever saw Ranmat alive again. Etrlv on 
the morning of Sunday 3rd June. Tiwari 
Gond (P. W. 1), a resilenfc of .lharni, 
close to the boundary between the Jub- 
bulpore and Manila Districts, saw a 
dead bodv floating face downwards in a 
deep pool ir. the river Sankul. Ho took 
the news to the Kuodani station -honeo, 
‘20 miles distant, arriving at midnight, 
and Sub-Inspector Punjaji reached the 
spot about noon the next d\v. Mean- 
while the news react. ed Mnhure an Rowan 
and others came to Jhurni. When tho 
Sub. Inspector re. rove l the body Irom the 
pool, Bowan among oth-.-.s identified *. a* 
Raoimt’s by the cloth'* < an i article- on 
the neck. At 4 o’clock the a *er- 

•u,on Guthu (P. W. (1). Kotwar of Mx .u- 
ra, reported this discovery at tl o Shaba. 
I’uru station mouso. Id mil**.* from .J mrni, 
with the re-uit that Sub- Inspector Shoo 
Pnsnd (P. W. 1J) repaired to tho latter 
village, whoro ho arrived at 2 p. ni. on 
5th June. 

On Sunday 27th May at 4 p. m. tho 
appollaut Bhal lu accompanw 1 by Guhu 
had reported the intrusion o* Ranmat and 
nia rolimo by tho Mukadd’in: Ex P-5 is 
a copy of ths entry ran In in the ro/.n*i.). 
ciia of the day. wliilo Ex P 4 i* a copy 
o' Guthu's report of Ith June a- roc.rd. 
od in the ollonce rogintor. Sub.l ispeo’or 
Punjaji thought tho ho ly toy decoinpoged 
to be worth sonding foe post mortem 
examination and buried it on 4th Juno 
immediately after bolding tho prescribed 
inquest, the report of which is lix. P-8. 
I‘ rom lharni tho two Sub-lns|*ootois, with 
t ie Girolo Inspector of Niwas who has 
not been examined as a witness, went to 
Mahura, tho incidont of 2l’»th May having 
clo-rlv Pointed to a possible explanation 
of Ranmat s death. In consequence cf a 
statement made hv tho appellant Karuha 
to Sun. Inspector Punjaji the other appal- 
Unts warn questioned, with tho result 
that at <: n m. on lith June all four mon 
wore arrested They were then sent in 
to Mandla, where they arrived on lltu 
idem and wore placed early in the after- 
noon before tho Sub- Divisional Magistrate 
of tlie Niwas Tahsil. Bhaddu, Saddu 
and Karuha forthwith made in succession 
ami in each other’s presence detailed and 
precisely similar confessions. All wore 
then remanded to jaii and the following 
day at 4-30 p. m. the Sub-Divisional 


Magistrate recorded f lie confession of Rnm 
Sahai. the record corresponding closely 
with that, cf the e rlier confessions. Tho 
commitment proceedings began on 20th 
June and were he'd l.y a diHerr-nt Magis- 
trate. On 20ib July the accused were 
examined acl retracted »!.,.j r confessions, 
attributing them »o f-v : .--u-cd by threats 
of i ■ I vi tho | olice. 

Mcarwhil* on 2u I Julv the had 

l*cen exhumed U'-der :l.« Rr-pnl- C.V.,n. 
mi/siouer*s order and the reimiir. i whioii 
iofisis»sd of poihing by* henrs had i ecn 
Iro l > y the V« *U\ ir| to l.ha Civil 
Surgeon. J hi ulporf. At M . trial til 
fiA'*nv : - * » \p* . nations f tho confession-* 
we*e oil i red: 

- The Circle Inspector and 
bo h • tie u.b.ln-po«tor> said iliac if tho 

II "it. would 

rrl.M- l othjrwi e would be 

ban gad. 

Sa.i m tt . — Ho w co actuated by fear of 
the |<d!re. 

I.’ an Sr The polico bad bouton 
him and ho was a.’r.wd that thev would 
boat him agt'u if he did not cay what, 
thev had tol.l bin.- to say. 

A-i>.Jni. Ho had been ill-treated bv 
! ' 5 P® 1 ** n i in led by fear to make 
tho «t Rcnont. 

,n Him Court si I the 'ppellants alleged 
' ■ hi y v ere tortured by the police, 
Bl.iu-.ii, ..'an Sahai m l Karuha alleging 
1 the it the p .' •< e • >rt ared their wives 
also. Biadtlu *nd Sndiiu further contend 
■ n »o \<" ilive for 

1 ' ■ ffer tho 26th May, while 

‘he mi 1 evi- 
dence docs not fhow Ranmat to have mot 
Ins death by violence and that ho was 
for six days at Mijhnuli in tho Kcwnh 
Sutt. xhc 1st question for detormi na- 
tion -s whether it has neon proved bevond 
reasonable doubt thit Ranmat- is dead. 
Apait from the confection it seems to mo 
that there can r>e no doubt upon this 
point. Thera is no reason to suppose 
that on the 3rd June there was any dilli- 
cultv iu recognizing that the body in tho 
pool was that of a male, ami it is so des- 
cribed in Towari’s information, Ex. P.fi. 
Again the combination of 3 clothes and 3 
ncc * pendants is one by which identifi. 
c-rion is oerViniv possible to personslike 
Rowan and Dola who bad close relations* 
with Ranmat. Further there is thoextremo 
improbability that «o young a man would 
nave remained absent from homo for the 
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long period of six raontbs which separat- 
ed his disappearance from the trial in 
fche Sessions Court. The real basi9 for 
the contention raised mi this Court by the 
appellants Bhaddu, Saddu and Bam Sahai 
is evidently the 9tory told by Guthu 
Koowar in Ex. P-4, the material portion 
of which may ho translated thus: 

"On .seeing the cloth with which its (corps's) 
hand* were covered, Rowan Omd of Mabura 
aaid that it appeared to be the dead body of hi* 
son Ranmat Gond. aged IS or 19 years, who left 
the house on Sunday the 27th May 1917 saying 
that he was going to Majhauli in tho Rev ah 
State. On Tuesday the 20th Mat 1917 La! Shah 
eaw the deceased Ranmat in Mau/.a 1’ah- rua 
going to Mftu/.a Sarswahi." 

Guthu (P. W. 6) was pressed p.t the 
trial with this passage in his report and 
explainod as follows: 

"1 told ttic police that Ranmat had gone off to 
Majhauli ou the Sunday, as 1 was afraid that I 
would fid into trouble for not reporting -oner 
that Ranmat was raiding, and a* I and my 
father before me have been Kotwars of Mahura 
for a long time. Lai Sbah bad nover told me 
that ho hod seen Ranmat going to Sarswahi on 
the Tuetday. 1 had uever spoken to L*1 Snah 
about Rrnmat." 

Lai Shalt himsolf examined as D. W. 3 
deolarod that he never saw Ranmat going 
towards Saraswahi or told any ono that 
he had seen any person going in that 
direction. I find iu the map a village 
named Saraswahi about two miles duo 
south of Mahura. i. e. in quite tho oppo- 
site direction to tho Rehwah State but 
closo to Paharua where Lai Shah lives. 
Tho learned Ssssions Judge is not satis- 
fied with Guthu’s explanation, but I am 
inclined to think that it may well bo tho 
truth or near tho truth, a9 he would 
naturally fear punishment for having 
failed to report earlier that Ranmat had 
disappeared. With regard to the confes- 
sions they are corroborated by the ovi. 
denoe of Budhania (P. W. 10). This 
woman has a small child (daughter, net 
son as recorded by the Sessions Judge) 
and I find it difficult to believe that a 
young Gondin would, in tho circumstan- 
ces, adhere in Court to a totally false 
story implicating her husband, the father 
of her child. Turning to the confessions 
which I have carefully read and consider- 
ed, I can sec no ground for refusing to 
accept them as truthful and voluntary. 

It was laid down by this Court in Em. 
j press v. Chutia (l) that there is no rule 
of law requiring a retracted confession to 
be supported by independent reliable evi. 

'"17(1860) 18 C P L R 107. 
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dence corroborating it in material parti- 
culars. The use to be made of such a con- 
fession is a matter of prudence rather 
than of law. 

The Sub-Divisional Magistrate would, 
in my opinion, have done well to remand 
all four appellants to jail on the 11th 
May before recording any confessions, so 
that they might have had the respite for 
reflection which is contemplated as de- 
sirable in para. 6 of this Court’s Criminal 
Circular 1 — 7. I observe also that he 
did not use the revised form for his re- 
cords and must ask the Se99ions Judge 
and the District Magistrate to see that 
this mistake, which frequently occurs, is 
no more repeated. Some corroboration of 
the confessions is afforded by tho fact that 
in the pool whero tho corpse was found 
there lay a polo (article in evidence G). In 
their confessions Saddu and Rain Sahai 
mentioned that tho deceased’s body wa9 
hung to a piece of wood at the bari whioh 
belongs to Bhaddu and is close to his hot. 

A nap which corresponds to such a pole wa9 
indicated by tho appellant Bhaddu on Gth 
Juno in tho mandwa in his bari and all 
the appellants being taken hack to the 
pool successively and independently indi- 
cated the floating polo as the implement 
used for transporting the corpse. There 
is also the evidence of Ram Sahai’s wife 
Katia (P. W. ft) that Ram Shai did not 
return to his hut oftor Lahwar Gond s 
feast until after sunrise next morning and 
that his loin-cloth was thon wet. When 
oross. examined hv all the accusod at once 
she rotraHed this statementand said that 
sho had been threitonel by the Police 
with torture and had spoken under the 
influence of that treat. She had how- 
ever merely repeated what 9he had said 
to tho Committing Magistrate on 21st June, 
and I have no doubt that her retraotion 
was merely the outcome of the appellants 
attitude towards her in Court. 

The Sessions Judge accepted as evidence 
against the appellants the statement of 
Karuha’s wife Bhuri (P. W. 7) made to 
the Committing Magistrate on 21st June 
that Karuha did cot return home till the 
morning of Sunday 27th May: this state- 
ment was retracted at the trial and if it 
was to be treated as evidence, it should 
have been brought on the record under 
S. 289, Criminal P. C. There is however 
enough to satisfy me that the confessions 
are true without relying upon Bhuri. I 
think then that the corpse found in the 
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pool oCJbnrni wo« undoubtedly Ranraath's 
The hands were tied behind the hack and 
oue of the articles ofclofhiog in tvicecce 
was tied round the ueck. These cir- 
camstauces ici\o no room for dor.ht as to 
the nature of tbodesth; it was homicidal, 
nor suicidal. It t';* confession* are triiv, 
as 1 »biuk the/ are, all the appellants 
have, in my opinion, bon rightly found 
guilty cf ni ird'r. Jlluldu too'.; the lead- 
ing | • i r 1 * 3 in !’ «t hetirct*! 1 deceased, 
hut the pares tikeo hy ; *» • i tlier appel- 
lants included hoi no^ Rtunuth down 
while Use thro' Hip • went ou, and th ; j is 
not the !»•!•• •‘•.■it would iu\t) been taken 
if tin; iol cnti* ri v. i? merely i ) administer 
a hnatiuK. Din win could oort.iinly not 
hvv* o '-I'r.vU '! ;ho choc single . led. 
for N minx Mule nuam's lieu-; is only t>0 
yard* distant, nor is it at ill i .iprdnlle 
that hr* bro* ’or an I I»r. .hera in |»\. ;ivo 
hiui the ail require •; «<n the nlher hand, 
it is unlikely ih.t the l.rotbvrs.ii. law, 
the loist oncarnol »o administer punish, 
ment for c':o injury done io llhaddu, 
would have bj«n implicit- 1 if I hcy were 
roallv innocent, for a theory that the 
killing and dispostl of the body wore 
oirrieloutby t*vo persons on!v would 
hivo 1 con plausible enough. AH tho oon- 
fojsionM agree i •» -tatiog that Raomatum 
dovl when remove*! from Rhad lu a hut. 
Tho portion therefore is thv. lie wa.i 
throt i 1 hatli hy Blu Idu whil 
otlvr appollants held him do vn. In view 
of tha opini >n of Stephen J.. ‘oppressed 
in F.m/ierjr v. Nirmal Kauta Hoy (6) 
there .my he some r.»o:n for doubt .is to 
tho anplic ition of S. :|l, f. P. C , to c;r- 
ouins?:tnc?s like these, bu* in Fm /ire's v. 
.Wirylu Gond *3) S. 31 was actually up. 
Plhd in a similar caso. Tho killing was 
roillv tho remit of a scries of acts inc'ud. 
ing not ouly rhe throttlirg but also 
rondoring tho victim incipxblo of resis- 
tance, and the common intention can only 
have boon to kill. In this view the alter 
atiou of the Purges by the Session* Judge 
was uncalled for. 

I, therefore, uphold the convictions for 
murder and dismiss all four appeals. The 
oase however seems to he one jq which 
so u«3 m3i3Ui o of clemency rn».y bo thought 
appropriate hy the Crown and if the Ses- 
sions Til lge think* fix to m.k- « ra«o n. 

2 ' Cal 30l * B * 1 1 CSleatt 0.1 

3. (1898) UCPLR2, 
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monnatioQ in famir of iuv of tho appos. 
loots. I shall ho prepared to upport 
P.K /I;. K , A i pea 1 dism i:,sed. 

A. !. k 19*8 Nanpar 177 
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f • •• I|! — All. 
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V 

/Ijoji Slid nt'i.-r .* -l’|, 

e.un 1 *u. 

ion-lari'* •'••ii; -. 

Second \pp. 1 Iso. 1 1 * - i 

ii Mi|(.;, Ds. 


tide i'ou 27th * i. m \ |* . 

of 1>;*I J'jl , , \||.*:* .M, Joth.l.i n 

arv lUi'», in Apical No. litlo. 

Prvelii© — R~|..f Sul f-i- rjiclmciit - It*- - 
d#r..| can C-«*i b«* 

A • *« i. i:- i . i. si • i .*• . «• o fu* 

'• > niv (u hicb i • pUl niff u s 

l*il; • 1 ‘ J . 

li 

■ Appel I in t. 

J udg ment. ~ This appc.ii lm ru force 
ia it. l ho fi i lit i> tb •• tho s ale* cf 1^!*7 
by Son ha to the* oxfnt cf u 2/oidn oharo 
in Sura - N » II i« not biud ; ou t.io 
peer. lit plain: is i> not chullenged. It 

admitted, incrtiore, that they are on. 
titi.d to rcdoc.n tho i/drj share of toe 
fvdd but io a no;ur-ii- huit uod not in the 
pr «ent «u*t. The nuin pint argued is 
tint an «*..ond moot of tho plaint of ill 1 1 
(' inverting the mi; as icgarlstho pre- 
sont eppvfl :nt from cue of ojectmont to 
one of r d. .notion -houl i not he allowed. 
Now th/ro :» authority showing tint a 
Court caii iu its disci ft ion piss a decree 
for redemption in n ease iu which the 
pl-iint id p ic i f.#r .n ijeotnienl: seo Par. 
shol.ini Hhaid, att ar v. linmal Zunjar 
(1). ii o'; 1 1 man basi v. .Vohunt Iiudra - 
n.i>: ! Gosvami (-2) and Mahomed Ibra- 
him v. H-tnrja M a homed ally (3). if 
oyer a ca«e exie'.o f iu which this d'iscro- 
tion siioul 1 ha exercised it i« the present 
ona. Tho f u*t that this would be done 
was foreshadowed ir. the roman. 1 order of 
the District Juige dated 1st JJasombcr 
r.*0‘) uii 1 was clearly dealt with in tho 
remand order of tho Additional District 
Judge dated 7th November 1613. No 
appeal was tile 1 by the present appellant 
against those two remand orders. He lets 
the case proceed for another 5 years and 
then attacks tho Goal dooision on the 
ground that amendment should not have 
been allowed. The case had been pending 

1. (1890) 20 Bom. 196. 

S. (1907) 5 C L. J 527. 

3- (1911) 35 Bom 507=12 I C 387. 
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since 1*506. In this appeal no objection 
i« taken to the amount fixed as annual 
profits of the 2/3rds share in the field. 

In my opinion the amendment was 
rightly allowed. I, therefore, dismiss 
the appeal with costs. Appellant will 
pay respondent's costs. 

P.N./R.K. Appeal dismissed. 
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Batten, A. J. C. 

Jairam and others— Defendants— Ap- 
pellants. 

v. 

Oopikisan and nMer.s— Plaintiffs — Res- 
pondents. 

.Second Appeal No. 2*8 cf 1917, De- 
cided on 31st January 1918. from decree 
of Divl. Judge, Nagpur in Civil Appeal 
No. 59 of 19 1G, D/. 30th Mnroh 1917. 

(njC. P. Tenancy Act (1898), S. 36-Sur- 
render by tenant for valuable consideration 
— S. 36 doe* not deal with remedy of land- 
lord. 

Section 36 i* only exhaustive a* to wbat tbe 
claimant is liablo to pay and does not deal with 
any remedy tbo landlord may have against the 
touant who surrenders bis bolding for valuable 
consideration, and ccrtaiulv does not mv that ho 
has no remedy. (P 180 G 1] 

(b) C. P. Tenancy Act (1898), Sa. 35 and 
36 (1)— Surrender of holding by occupancy 
tenant under S. 35— Nearest heir put in pos- 
session of holding under S. 36 (1)— Landlord 
can recover from surrendering tenant con- 
sideration he has paid less amount be has 
recovered under S. 36 (1). 

When an occupaucy tenant surrenders bis hold- 
ing for consideration under S. 35. C. P. Tenancy 
Act, and bi«*|n« arost heir is put in possesion of tbo 
holding by a Rovonue Officer acting under S. 3G(1) 
of tbo Act, the landlord can recover from the 
surrendering tenant the consideration ho has paid 
loss tho amount hu bas received under sub-S. (1) 
S 26. IP 179 C 2] 

(c) C. P. Tenancy Act (1898), S. 46— Sur- 
render for consideration does not contravene 
S. 4 6. 

A surrender of an occupancy bolding for a con- 
sideration is Dot a transfer in contravention of 
the provisions of S. 4G. [P 179 C 2) 

(d) Contract Act (1872), Ss. 23 and 65— Sur- 
render — Agreement that in case any one set 
up claim to fields surrendered tenants would 
be responsible for costs of landlord in defend- 
ing suit — Agreement held to be unlawful un- 
der S. 23 being one as would defeat provi- 
sions of C. P. Tenancy Act (1898). 

A deed of surrender of an occupancy bolding 
provided that if any oue set up a claim to the 
fields surrendered, the tenants would be respon- 
sible for costs incurred by tbo landlord in defend- 
ing the fields against such claims. Tbe surren- 
der was set aside at tbe instance of tbe beirs of 
tho tenants: 

Held : that the heirs were legally entitled to 
make the claim, and tbe agreement to prevent 
vh’m making a claim was of such Dature that, if 


permitted, it would defeat tbo provision of tho 
C. P. Tenancy Act and was, therefore, unlawful 
under S. 22, Contract Act, and that tbe landlord 
could not, therefore, recover tbe costs incurred by 
him in the revenue proceedings in defending tbe 
surrender against tbe heirs. [P 179 C 2] 

D. N. Khare— for Appellants. 

W. V. GUar pure— [or Respondents. 

Judgment. — Tho main question that 
arises in this caso is one which does not 
appear to have come before this Court be- 
foie. It is this: When an occupancy 
tenant surrenders hi? holding for con- 
sideration under S. 35, C. P. Tonancy Act 
and his nearest heir is placod in posses- 
sion of the holding by a Revenue Officer 
under S. 36 (]) of the Act, can tho land- 
lord recover from the surrendering tenant 
the consideration ho has paid less the 
amount paid to the lindlori under sub- 
S. (1), S. 36'.’ In this case the -defen- 
dants were the occupancy tenants of an 
occupanoy holding and tho plaintiffs are 
the landlords. Tbo defendants surren- 
dered tho holding to tbe landlords in 1911 
by a deed of surrender Ex. P-1 for a con- 
sideration of Rs. 1,500. Of this amount 
Rs. 900 were stated to bo receivod in 
cash and Rs. 600 wore stated to bo duo 
on bonds and for grain debt. Tho deed of 
surrender recites that the land was in 
bad condition and that tho tenants could 
not get sufficient profits from it to pay 
tho rent without incurring expenditure 
for improvements beyond their means. It- 
was also statod that the tonants had other 
lends for which the whole of their plough 
bullocks were required. Defendant 1 
Jairam was the recorded tenant and the 
other two defendants are his sons. After 
the surrender the wives of Jairam applied 
under S 36 (l), Tenancy Act, for posses- 
sion of the holding. Tho Deputy Com- 
missioner rejected the application, on the 
ground that it was really that of -the sur- 
rendering tenant as tho throj applicants 
were bis wives. On appeal tho Commis- 
sioner ordered as follows: 

"The Deputy Commissioner bas summarily ^dis- 
missed their claim on tbe ground that tbe 
lion i(i tbat of tbe surrendering tenant. I bavo 
little doubt tbat they have beon put up by the 
original tenant, tbeir husband, but as 8. 30 (D 
now stand*, they are undoubtedly persons who 
would be entitled to inherit his right in tbe bold- 
ing in tbe event of bis death without nearer 
heirs. The order of tbe lower Court must, there- 
fore, be set aside and the appellants will be al- 
lowed to have tbe transfer set aside on pajment 
of arrears of rent and expenses of cultivation. 
What that payment should be bas not been de- 
cided. Tbe case is, therefore, remanded ^o the 
lower Court for tbe disposal of this point.” 
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The landlords made a second appeal to 
the Financial Commissioner, whose order 
runs as follows: 

"The only point to bo decided is whether * 
widow can succeed to the boldine cf an occu- 
pancy teuant on his death under 3. 4G, C. P. 
Tenancy Act, failing ether heirs. It is admitted 
that she does, and if so. she can apply to set 
aside a surrender under S. 3d cf the Act. If no 
nearer heirs apply, all *uch heirs are assotn. J to 
be dead, and the widow can take the bolding 
back. This is alwav# the interpretation placed 
on the soction and I am not prepared to depart 
from it. The appeal will, therefore, be dismissed." 

Tho meaning an*l effect of sub-S. (-1) 
S. 36, Tenancy Act, has been fully dis- 
cussed by the Financial Commissioner in 
his order, dated 2 2nd August 1918, in tho 
cave of Shankar v. Jiamlal, published at 
P-239, Vol. I, C. P. Revenue Manual. 
\Vith tho views expressed by tho learned 
Financial Commissioner 1 rc«poct(ullv 
concur. It appears from his order that i , 
had been previously considered that the 
fact that consideration had passed was 
conclusive ovidenc that the surrender was 
not bona tide and was made with the oh. 
ject of evAling tho provisions of S. 46. 
The learned Financial Commissioner ruled 
that this was not a correct view, and the 
instruction to Rovonuo OfTicora have been 
modified iu accordance with the ruling 
of tho Financial Commissioner. Tho or. 
dor of tho Financial Commissioner reject- 
ing the present plaintiffs' appeal was 
passed in 1914 and the right of the tenants' 
hoirs to bo put in possession was evidently 
treated as one to which they were ontitl- 
od as a matter of courso because there had 
been consideration for the surrender. It 
appears to mo extremely probablo that if 
tho case had beon decided after the above 
cited ruling of the Financial Commissioner, 
the decision would have been different, 
lho deed of surrender contained provi. 
sions that the defendants and their heirs 
would refrain from setting up claims to 
these faelds and that if any one set up a 
c airn, tho defendants would be responsi. 
ble for costs incurred in defending the 
fields against suoh claims. The plaintiffs 
the landlords, suod for the return of tho 
purohase-mouey, less the Rs. 154 paid to 
them under S. 36 (1). Tenancy Act. to- 
gethor with the cost9 incurred by them 
in resisting defendant I s wives* claim. 
They have been given a decree for both 
purcha9e.moDey and interest, and the 
costs claimed. 

In my opinion the appeal of the defen. 
danta must succeed so far as it relates to 


costs incurred by tho plaintiffs in the 
Revenue Courts. It has been found to bo 
a fact that the dufuiid.iuts did instigate 
•lairnm's wives to claim poa .ession. But 
tho wives as hoirs were leg ally entitled to 
mako tho claim, and tho agreement to 
prevent the wives making a legal claim 
was of such a nature that, if permitted, 
it would defeat tho provisions of thy 
Tenancy Act, and was unlawful under 
S. 23, Contract Act. The claim To.* 
repayment cf tho purohaso monuy is on a 
different looting. Tho sur'oedor for consi- 
deration was made in ■ ircumstai o»s in 
which both p**rtif » know there might ho 
a failure of consi leration by reason of the 
heir? making a successful claim under 
s. 30, Tenancy Act. Under ‘ho principles! 
omholiod in S. 65, Contract Act, where! 
thcreisafailureof consi loration, tho party! 
who '.as received advantage must make, 
compensation, measured in this ca a o by.' 
tho amount of tho purch isomonoy, less 
tho deduction mentioned above. It is| 
argued for the appellants that the Re- 
vonuo Authorities havo decided that the 
surrender was transfer mado with the oh- 
jeot of evading tho provisions of 46, Ton- 
ancy Act. within the mcauing of 36 (l), 
that the contract of transfer was, there- 
fore. .'gainst public policy, being ma do to 
Jofoit Iho provisions of the law, and the 
decision of tho Revoune Authorities is 
final under S. 95. But all that is really 
meant by'S. 36 (i) is that a surren- 
der which is not illegal cannot ho re- 
medied if it would ho agninst tbo pro- 
visions of S. 46, if it were not a surren- 
der buta transfer. Tho Financial Commis- 
sioner in the ruling cited says: 

Tbt fir*t point to be noticed i« that the fact that 
there h.s been some consideration for a furronder 
doe* not alu*r the nature of tho transaction, whioh 
remains <till a surrender and does not thereby 
become a transfer. This b. is been decided both 
by the Judicial Commissioner iu civil appeals and 
by the Chief Commissioner and tho Financial 
Commissioner in revenue cases.” 

Ho goo3 on to say that a surrender 
should not be considered as bona fide for 
the purposes of S. 36 (5) if its intention 
was to deprive the hoirs of their right and 
iftits effects would thus be tho same, 'as re- 
gards the heirs, as a transfer in contraven- 
tion of S. 46 (3). In view of this ruling, 
with which I have already said I respect, 
fully concur, it cannot be said thata surren-! 
dor to the landlord can ever be in actual) 
contravention of'the law, though in certain) 
circumstances it may be remedied just as' 
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transfer in contravention of S. 46 may 37. R. Bobde — for Appellant. 

h<i avoided. If tho heirs make no appli. J. C. Ghose — for Respondent, 

cation under S $6 (he surrender remains Judgment.-— The Courts below have 

tood. I am for these reasons of opinion found that the defendant. appellant was 
Hint there has been no decision, that the given a licecso to live in a house belong- 
sur render was such as would defeat the mg to the plaintiff. It would appear 
law. ~nd the parties are in a position that the plaintiff was under the medical 
where the consideration offered hv one treatment of the defendant and the house 
cf tlv'ni has failed. The plaintiffs are thus was given to live io out of gratitude, 
entitle* to get hack their purchase- money There was co written agroemeut as to 
less the aforesaid deduction The above re- tno terms on which the defendant was 
marks dispose of t< e first four grounds of to occupy it. It Ins lieeu held by the 
appeal. Tl.o 5th ground i^tothe effect that Courts below that the defendant was a 
(ho civil Court has no jurisdiction to try the mere licensee. The point raised in this 
sni*. and that S. S6, Tenancy Not. must be second appeal is that the case is covered 


looked to for any remedy that tin plain- 
(iffs may have. As to this S.Cjf. i 3 only ex- 
‘mi five ps to what t ha claimant is liable 
'.0 pay and cois not deal it!) any remedy 
oho landlord may have ag*i.:&t a tenant 
who surrenders for valuable considera- 
tion, nrd certaiiiiv does not say ho Ins no 
such remedy. The 6th ground relates to 
interest. There was no agreement for in- 
Corest, no demand for the refund ot the 
purchase- money i9 proved and at the 
time of the surrender both parties were 
aware that the surrender might I* de- 
feated by the heirs. In these circum- 
stances I disallow the claim for interest. 
The result is that the amount decreed is 
reduood to Rs. 1,346. Costs in proportion 
in nil Courts. 

p.n./r.k. Decree modified. 
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MlTTRA, A. J. C. 

bin film sud an Dos— Defendant —Appel- 
lant. 

v. 

fhs&aji — Plaintiff — Respondent. 

Beoond Appeal No 500 of 1917, De- 
cided on 93rd September 1918. from de- 
cree of Dist. Judge, Raipur, D/- 27th 
July 1917 in Appeal No. 27 of 1917. 

Eatcratnta Act i5 of 1882), S. 60 — Licenae 
cannot be revoked if work of permanent 
character is allowed to be executed by 
licersee. 

Under S.60 (b) a licenae may be revoked by tbe 
grantor, unless tbe licensee acting upon the 
licen-o has executed a work of permanent cha- 
racter oud incurred e\peos';s in tbe execution. 

Plaintiff, out of gratitude, allowed the defen- 
dant wbo was bis medical adviser to occupy a 
certain bouse. Tho defendant erected a com- 
pound wall, fix*d np a water pump, flagged tne 
.floor with stones and erected two bu*«s: 

Held: that tha improvements executed by tbe 
defendant were of a permanent character and 
that tberoforo the license was not revocable dur- 
ing tho lifotime of tbe defendant. [P 180 0 2] 


by S. GO. Cl. (b), Easements Act. Under 
that section a license may be revoked by 
tho grantor unlots the licensee aoting upon 
the license has executed a work of per- 
manent ch&rnotcr and inourrod expenses 
in execution. The first Court fouud that 
che defendant had spent lts. 600 in what 
may ho described as improvements. Tho 
finding of the lower appellate Court is 
that only Rs. 200 was spent by tho de- 
fendant. Tho lower appellate Court finds 
that the improvements consist of a com- 
pound wall, tho fixing up of a water 
pump, tho flagging of the flooi with 
stones and tho eroction of two huts. 
Having recordel these findings, the 
learned District Judge thinks these are 
nothing more than what an ordinary 
licenseo paying no rent would make for 
a Iding to his comforts. Iam unablo to 
agree with him io his view that a liconsce 
would spend so much as Rs. 200 for his 
own comforts when the license can be 
determined at any moment. Theso find- 
ings substantially comply with the torms 
of the Statuto and I think that theliceneo 
should have boon held not rovocaMe. 
The first Court properly dismissed tbe 
suit, holding that the license wa9 not re- 
vocable during tbe lifetime of thelicenseo. 
The appeal is decreed. Tho decree of 
tbe lower appellato Court is set asido and 
tho decree of the first Court restored. 
Each party will bear his own costs of 
the two appellate Courts. 

P.N./R.K. Appeal allowed. 
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Drake.Bruckman, J. C. 

Warisali au-J another — Defendants — 
Appellants. 

V. 

Mohamctl Azimutla Khan — Plaintiff — 
Respondent. 

Miae. Appeal No. 40 of 1917, Decided 
on 4th February 1918, from decree of 
Divl. Judge. Saugor, in Civil Appaal 
No. 1 of 1017, D /. 2>th April 1917 

(a) Contract Act (1872*. S. 23 — Object of 
agreement to cauie withdrawal of applica- 
tion to sanction prosecution —Agreement is 
not valid. 

A trial lor an oiIjui-o u«ed not iicutxili b- iu 
proirt'is to mak.- 80 DMBt fol i'mi; . 
prcircutioa in ra*p.:t cf (bit off enc. unoorm 
for the- purposes cl S. ‘>3. Contract Act T b* 
Motion appliec If tho object of tv isisiawoi • 
to caui>o tb« uiibJrawxl oi uu apolio . ion t j 
iiuctiou the nrc* :cu:Lu ursdn: S. 1*5, Oimn.l 
P. C. (PISSCI 

(b) Criminal P. C. II8Q1). S 315 17)- 
Prohibition in S 345 (7) is genera* 

o prohibition oonulood In b(f), i 
porliiclly ;;ouor tl oni, *l»ich go-.. ru« lira c>i »- 
posl.l.n il oflouc-s whutL i ju> * to < h pn-o* 
cuti) lb*: alleged olicndrr h.v/a h*-n ijk-n or u 
Jon** v. Meri netkikir* Perm* . i| Benefit 
fiuilliiij s cifly, (isyi), i Cb. 17:\ /‘el. or. 

1 1* ;*t3 i*. *2j 

(cj Penal Code 'i860* S.. 213 and 7J4 - 
Commission ot offences scrr.nrd r<v»t Im- 
proved. 

'JV. t bllab the com n. is. ion »l ofTcur.. 
able un r s. 9 1 :i and 114. it is < ; : 

P ,<v ■* coninti ion <»f tl c . , j 

2.; ( nl. :*20 and 17 li«m . «; 38 /•'.> II. 

~ (1* IM t* I 

(d) Contract Act (1872), S. Id— Mere f«»r 
of punishment in criminal case d »es not 
constitute undue influence. 

A moro fear of ruoishmont **i a criminal c * , 
dom. no: constitute uuduo in.luei.co, aud t’.i 1 o 
a* to obt.alnioR a refund cf mono) or a rclt: n ot 
senunty given under an fgreement not la ,rr • 
so'-uto le thal t| l0 tr-m-actiou cannot be set *.«dj 
Hal.* ® lr «»««Uneon dPcloos ororsur- , 
utdue iuMuencr : 42 Cal. CSC. Foil. 

(e, Contract Act (1872). S. 23 - Applied 
t.on by defendant for sanction to prosecute 
plamtilf- Application withdrawn on plaintiff 
paying largo sum to defendant — Suit by 
Plaintiff to recover amount — Plaintiff held 
not entitled to money— Agreement w.s void 
as against public policy — Maxims — in piri 
acjicio, po.'ior esl conditio dejrnttentit. 

l>»feDdanta applied for hwiiou to pro-ecutc 
plaintiff for Riving falre ovideoco iu a indicia: 
prococdiug. Whilo tne application uas ^r,d:n» 
plamtifl paid Ra. 2.CC0 to the defendant', and 
•be latter thertupoi, represented to the Court it. 
wbic.i i the appluatiou for prosecution was pe,»J- 
ln * that they did not dc«ire to proceed with the 
application as they bad no evidence in support 
, « , application was dismissed. Thr 

by him 0 lbeU ^ l ° reCOTer tbo H *- 2 ’ 00 ° P aid 


Held : tL»t li* • money having been paid for 
an illegal and tdo object having beoa 

erecnird. the iiibm i« in pin delielo , potior eit 
con-: tp;*li.,l .lnd tlu fdaMitifl 

was tbcfi-fi.il not. entitled lo rec< ver t!:c money; 
tb.i ihe objcoi. tbo •grceineat t .. i<> 
'UIIj cr.iDinai pn . cdioii .vmi to compound a 
oot-c inpiJCiljV. of:. IS C. he .'gn^nient v,«n 
void ..s t-iu ; iguiuet p‘iMio policy tnd oi: that 
ground loo tlu »-l\'....d v. i- ci.ti’.l d tc 
recav. r the mono: . 11 * l^t <* 21 

(t. 7j. Su'-‘icdar -(or Ai)|<jISam^ 

!l. •). f lo.tr ~~~ ’lo! iiC»puf*iloulii 

Jud^tntut. — r.u.» |»J;ii;»tiM ir. * m ».•«.. 
out cl Nviiit-.h lliitt )t|tprnl ni«^ <vjis 
con.-icc<* ‘. by tin, Diit'rict J r:!aii t'u f.i 
•Sc.t vir on 1th Sjpf-.inlw cf *** i»v. 

aa 'VfUuft i. ior;>l tlocimn-nt and Oti. 
tonoe! wndar ^ 47r, I. I'. C., to ri(?orm: • 
imprisoniDdut for r. \cai. LIU appeal 
to tlio Si.S8ior.ii .lu-go svj. tlifliui-s*; J, r.r..l 
<*n lJ:h I’obruity 191 1 ho inoyoJ thi.* 
Court io rev isioi: with tho rcfltii'. that 
on .lift ilhr/*h fo»lov\ing ll.o nnoN,.ir©.l 
pov’.o.i of liia rrrui o» imprison ujent way 
sot .• ! .:lo a - I in li.-u tltr raof a line o! 
!»►. o.i'OO w a ■> i < ; o*od. I’roviou*ily to 
uii tl . tli© .Kio.ih' ItaJ sued too xJofeii- 
T. to: i jo 11.0 Comb o. a levomtc OiHcer 
lo ck*- - from corfi.in */;• lioNU, 

11.:'* . 1 ..,. on. I yitnated in Ii i a 

- XUhuakheni 

1 i"- Bjooirii or ito ohtaiiicj a ucovno 
for i. v jjc.^ . u » ?o r* pp*.".l oo 
• l; i • • . Di t, t \ t aside 

’.'io If.;-*;, i. -I • i tii.f. the suit, I ’jiiig 
hrcugl t tiust t e: pn»>. is, was t>ot trj 
able by a revenue ofli vir urd rt tumid 
f iOi ri« i*.r | , iosent'ition to a*. O' linary 
civil t.ourt. Mvonlually tho suit was 
d.sini*a.J on 7U. ianuury 1914. the 
pi xi:.tiii‘ itavirg (ail-wl to pay tho c-'orf- 
fee for sorvico of ^ sunorons ou one o' 
tLe (lbfcn.lcols. 

Ou J Ot.li Fobiutry i9i4 the defond-mt 
Mu.nta;- A1 ; moved the rovooue ollicor, 
who iiatl ,i. t dealt wit It tho plain tilt's 
suit, to sauciion his prosecution for 
porjury on the grouud that ho had 
falsely denied the genuiuoness o( his 
signature on acortain document filed by 
them in that case. Notice of this applica- 
tion xvas given tc tho plaintiff and threo 
legal practi’.ioners, including one of the 
leaders of H^ugor Bar, appeared to oppose 
it on his behalf. Thy application was 
dismissed ou 12th May 1911, the defen- 
dants having icpret'ODtod to tho Court in 
writing (Ex. P 7) that they had no evi- 
dence and did not wish tho inquiry tc 
proceed. Meanwhile on 9th May !9l4 tho 
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plaintiff had executed a lease (Ex. P-5) 
in favour of the defendants giving them 
for 25 years at a rent of Rs. 20 per 
annum 50.67 acres of sir land in Mauza 
Mahuakhera. 

• Before proceeding to set out the plead- 
ings in the present case, it seems desir- 
able to raontion that on Gth July 1914 
the defendant Mumt&z Ali applied to the 
Court, which had dismissed the plaintiff’s 
suit for ejectment, for sanction to pro- 
seoute him for au offence punishable 
under S. 209, I. P. C., the allegation being 
that the claim was false and made with 
intent to injure the defendants. Thi9 
application was dismissed ou 30th August 

1915 by the Munsif of Saugor, who held 
that the claim for ojsctmeni had not bseu 
proved to be false and thit the object of 
the application was to harass the plain- 
tiff and oxtract money from him. The 
District Judge dismissed on 13th January 

1916 an appeal preferred from the 
Munsif’s ordor, holding that there had 
been great and unoxphiued delay in ap- 
plying for sanction and generally agreeing 
in the view taken by the Munsif. The 
plaint in tho present litigation was filed 
on plat September 1915. After briefly 
stating most of tho act9 prior to the 
defendants' application for sanction to 
prosecute the plaintiff for giviog false 
ovidonce, it goe9 on to allego that owing 
to illness and worry tho plaintiff was 
unable to attend tho Court aud oppose 
the application and that the defendants 
taking advantage of his circumstances 
used unduo influence to obtain from him 
the nforosaid lease. It further alleges 
that the defendants in the same manner 
and at tho samo time obtained from him 
Ra. 2,000 in cash aud that the rent fixed 
for the land was inadequate (khafif). 
Cancellation of the lease and recovery of 
Rs. 2,000 were prayod for. 

Tho defendant Mumtaz Ali put in a 
written statement in which ho demanded 
further particulars of the undno influence 
alleged in tho plaint and denied that the 
plaintiff was otherwise than in good 
physical and mental condition on 9th May 
1911. He also douied receipt of Rs. 2,000 

and alleged that there was no connection 
whatever between the lease of 9th May 
1914 and his application for sanction to 
the prosecution of the plaiotifi. He 
further pleaded that even if Rs. 2,000 
wero paid and the lease granted by way of 
consideration for dropping the proceed- 


ings under S. 195, Criminal P. C., the 
plaintiff could not recover the money or 
have the lease cancelled, the object of 
the transaction being to 9tifle a proseou- 
tion in respect of a non-com poundable 
offence. The other defendant adopted 
this defence. In an oral reply the plain- 
tiff explained that undue influence was 
used, inasmuch as the defendants dealt 
with him when he was physically and 
mentally incapacitated * by illness and 
mental distress and threatened to harass 
him if he did not cause them to withdraw 
the application for sanction by paying 
the money and granting the lease. The 
following are the issues material for the 
purpose of this appeal: 

“(1) (a) Did the defendants recover Rs. 2,000 
and get the patta by undue influence uader the 
circumstances slated by the plaintiff ? «b) Wore 
the defendants in a position to dominatothc 
plaintiff's will ? (2) Were these transactions 
made for stilling a prosocution ? If so, how is 
the claim affected ? (3) Is the plaintiff entitled 
to any of tfco reliefs clairaod ?" 

The trial Judge found that tho Rs. 2,000 
were paid to the defendants on 9th May 
1914, but that the defendants wdlo not 
then in a position to dominate tho plain- 
tiff’s will, also that the consideration for 
tho agreeinont leading to the payment of 
Rs. 2.000 and tho lease was the com- 
pounding of a non-compoundable offonce 
and, therefore, void being illegal ao<i 
opposed to public policy. Finally the 
plaintiff was treated as in pari delicto 
with the deiondants and his claim was 
dismissed in toto. In appeal both sides 
admitted that the lease was given with 
the object of having the application 
for sanction to prosecute tho plaintff 
dropped. Two contentions wore pressed 
on behalf of the plaintiff, namely, 
that the compromise between the parties 
was not void for unlawfulness »jja 
that defendants brought about both the 
payment of R9. 2,000 and the execution 
of the lease by tho exercise of undue in- 
fluence. The decree of the trial Judge 
was set aside and tho case was re- 
manded for fresli findings and decision 
with regard to tho question embodied in 
au issue to which no reforenco need be 
made in this judgment. 

The findings of tho District Judge are in 
effect: (1) that the contract under which 
Rs. 2,000 were paid and the lease exe- 
cuted is voidable at the plaintiff's option, 
having been induced by undue influence 
on the part of both defendants: (2) that 
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both defendants joined in taking the 
money and the lease; and (3) that the 
transaction i9 not opposed to public policy 
and, therefore, not void. This appeal 
has been preferred by defondan's. The 
6r9t question to bo decided is whether 
the agreement between the parties is op- 
posed to publio policy as found by the 
trial -Judge. For the opposite view the 
lower appellate Court gave no roason ex- 
cept that to arrange for dropping an ap- 
plication for sanction to prosecute for a 
a non-com poundable otYonce dees rot 
amount to compounding such an offence. 
The learned District Judge appears to 
have thought that a trial for an otTcoce 
of the kind mentioned must be actually 
in progress to make an agreement for 
stilling a prosecution improper for tlio 
purposes of 3. 23, Contract Act. I do 
not think this view is correct. In Jones 
v. Merionethshire Permanent Benefit 
Building Society ( l) no prosecutiou was 
ever undertaken and the whole object of 
tho agroo.nont which the Court had to 
considor was that there should be no pro- 
secution. Oo the subject of such agree- 
ments Bowon, I J., remarked a- follows 
(at p. is:i): 

“The duty to prowculo or not to pr^ecuto is 
a social and not a Legal duty, which depend* on 
tho circumstances of mch cose. It c.onot be 
aaid that it i« a moral duty to prosecute in all 
ca*«*. Tho matter depend* on c ineldc ration i 
which vary according to each case. Bat tho per- 
son who ha* to act U bouul morallr to be intlu- 
enced by no indirect mot it*. lit is morallv 
bound to bring a fair and hone*t mind to the 
consideration and to kit decision from a 

K.*D»o o! duty to bimsuli and olUn* What is it 
lb-.it the law require* about the oeictso of ibii 
moral duty? It is that it shall uot bo made a 
matter ol privtu birsain.” 

In the case just cited theotfence which 
has been committed was embezzlement 
nnd Bowen. L. J.. (at p. 181). considered 
it impossible to deny that this crime was 
one committed agiinst the public as well 
as against tho individual, and in deoiling 
what steps should bo takoo to puoish it. 
tho person who has to deil with the case 
must, if ho is to discharge hismoral duty, 
conscientiously cousidor the public as well 
as himself. To my mind this viewiseven 
moro applicable to the otfonce of inten- 
tionally giving false evidence in a judi- 
cial proceeding. In the present case the 
parties arranged to drop a proceeding 
which by reason of S. 195 (l) (b), Cri. 
ininal P. C., is an essential precedent to 

1. (1892) 1 Ch 173=01 L J Ch 133. 


a prosecution for giving false evidence 
and I da not think that any distinction can 
reasonably ho drawn between this posi- 
tion and what would havo obtained if 
after grant of sanction a complaint had 
actually been tiled. Moreover tho prohihi-, 
tion in S. 345 (7), Criminal P. C , seorns 1 
to be a perfectly general one, which j 
governs the compo-ition of olfences who 
thor any steps to pro-ecuto tho alleged 
olTen ler have been taken or not. Whati 
is required is. as state 1 in Knlwnlal v. 
Aman Singh (2), a collusioo between t.ie 
parties affecting tiio duo course of tho 
criminal law . If the accused person is 
innocent tho law is abused for the pit', 
peso of extortion: if guilty, tho law m 
eluded by a corrupt com promiso screen, 
ing the criminal for a bribe: see Keir v. 
Lee man f 3). 

It is urged for the respondent that it 
is not open to a lulgo to invent a new 
head of public policy or to condomn an 
agreement simply because in his opinion 
it i* not consistent with publio interest, 
nml in this connection Janson v. Dne/on- 
i in Consolidated Mines Lid. (1) anil 
ll yams v. Stuart King (•») arc cited.' But 
in the latter c»60 it was laid down that 
the Courts will not shrink from acting on 
public policy if the contract sought to be 
eoforcsd lea Is to immorality or crime. 
For casus in which tho relo of public 
policy has been extended to now circum- 
stances I may refer to Wilson v. Car nicy 
(6), in w hich a promiso of inarriago made 
by a man who to tho knowledge of tho 
promisee was at the time of tho making 
of the promise married, was held void, 
and to Beard, In re, llevcri sionary and 
General Securities Co., v. Ilall (7), where 
a similar view was taken regarding a con- 
dition divesting the interest of a devisee 
or legatee if he enters into tho naval or 
military services of tho Crown. It is not 
however, uocessary to rely upon invention 
in the present case, as tho authorities 
already mentioned suffice to show. It is 
dosirahle before passing onto refer briefly 
to an argument on behalf of tho appellants 
thit the agreomont is unlawful because 
the defendants and tho plaintiff commit- 
ted offences punishable respectively under 
39. 213 an J 214. I. P. C Io this coonec-. 

2. (1912) 8 N L It 97=16 I C 655. 

3. (1944)66 R R 392=6 Q B 303. 

4. (1902) A C 4-4=71 L J K B 857. 

5. (190*) 2 K B 290=77 I. J KB 794. 

6. (1903) 1 K B 729=77 L J K H 594. 

7. (190S) 1 Ch 898=77 L J Cb 205. 
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tiou I held on tho strength of Queen 
Empress v. Saminatha (8). Gtrish Myte v. 
•,hucn Empress (9) and Emperor v. Sana- 
00) that to establish the commission 
of these offences it is essenf ial to prove 

the commission cf tho e Ben co screened. 
Toe next quossicn for determination is 
whether the bargain between tho parties 
has been rightly held to have been induced 
by miduc influence. In this connection 
the lower appellato Court has failed to 
notice that the plaintiff has not attempted 
to establish the threat which he alleged 
in his pleadings. R 4, O. f>, Sell. 1, 
Civil I'. C., requires particulars to be 
given where undue influence i> relied upon 
»iid it is Jer a plaintiff to make out his 
case ns laid. That tho plaintiff was really 
influenced by any threat us.d to hiu, by 
tho defendants is negatived by his own 
evidenco ns 1 >. \\\ 4 . in the course of 
which bf* derosod ns follows: 

. er,m,nal ca*o In the (M.rt of the 

. udic -.1 Ooinmif»ior,er «*< decided in Anril 1014. 

I bo /net that the cn«a h-.'oro lb»* Judicial Com- 
inffsioiict- wn, re „diDa w M citing me great 
anxiety, aud ibe api lien-.ien for sanction ouiio 
frightened uiq ou that account. K ich criminal case 
would frighten m*. I do not mean tb.it if cane be- 
fora the Judicial Ccmmiadoner bail beon decided in 

.ny favour I would not fcavr been , n fear cl the 
cn.e before air. M.a llhn!. My I leaden bad told 
,u * tb '‘ l io no ci>o r iiid >lef* ndanta cct sanction 
to proMeute me in Mr. Mia Hbai'a ..irurt. My 
1 itadora always pnvo in*- ibis assurance. Noth- 
ioK was done on tho application b-jond readme 
of pleadings. Tho defoudault came to mv bouse 
Ml May lf»l 4 but I cannot say -n which cart 
ol the month. They cine to me at about 12 
neon. I was seated 1 alone when the d« feedants 
oarne. Defondant# said: ‘It will be n«|| for vou 
to return our vill HK e other* Pe «e «h»|| fi|« other 
case, against you.* 1 told them plniolv that tbov 
mighi file any number of cases but that I would 
not return the villago to them. I cannot siv bow 
long aftor Ibis the settlement took place. Mr. S. 

C. Mukerji is my Pleader and I often goto him. 

1 went to him soroo time after toe def.ndants Lad 
talked lo me. Mr. S C Mukerji himself started 
tho talk and gave mo the frienolv advice that I 
should pay Ri. 2, COO andg IveapatU of 50 acres as 
domanued fimll> by the defendant?. He said that 
it was possible sanction might be given. I did 
not quite agree with this advice and 1 said. Yo 
raabur. jabran hai magar abru ka mamla bai an 
ye tai kanden.” 

This passage too refutes the allegation 
in the plaint that the plaintiff was unable 
to attend tho Magistrate's Court and oppose 
the application for sanction to prosecute 
him. The plaintiff appears to havemade 
tho settlement partly because, to use his 
own words, he was apprehensive for his 
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honour and partly at the suggestion o f 
the l'lcader Mr. S. C. Mukerji (P. W. 5), 
who conducted tho negotiations and him- 
self paid cn the plaintiff’s behalf to the 
defendants. The lower appellate Court 
has tot found that the bargain was un- 
conscionable, cor can I agree with its 
view that the falso denial of Rs. 2,000. 
leads almost irresistibly to the conclusion 
that they exerted undue influence. Such 
evidence, as there is shows merely that 
the plaintiff was neither afraid of tho de- 
fendants nor guided by hia legal advisers, 
but acted on tho suggestion oi Mr. Mukerji 
aud I hold accordingly. In Amjadnessa 
Bib, v. Rahim Dakas Sikdar (11) it was! 
hold that mere fear of punishment in aj 
criminal case does not constitute undue! 
influence, and the law as to obtaining re.| 
fund of money or return of security given! 
under agreement not to prosecute waal 
laid down to ho that tho transactions 
could not be set aside unless tho oircura-' 
fiances disclose pressure or unduo in- 
lluouce. In tho present caje the illegal 
purpose of the parties hod been executed, 
and they being equally in fault the defon-j 
dants must succeed in accordance with 
the maxim in nri delicto, potior ost 
conditio possidentis. This appoal sue 
ceods. the order of the lower appellate 
Court is sot aside and tho decree of the 
trial Judge restored. Thoappellaots will 
have tbeir costs in this Court and in tho 
lower appellate Court but inasmuch as 
they falsoly denied the payment of rupees 
2.000 1 direct that they bear their own 
costs in the Court of first instance so far 
as they ariso out of that part of the claim. 

r.N./u.K. Order $et a tidt. 

11 (HH5) 42 Cal 286=2* 1 C 713. 
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Mittra, A. J. C. 

Ramsa Haransa — Defendant — Appel- 
lant. 

v. 

Ratansa and another 
fondauts— Respondents. 

Second Appeal No. 328-B of 1917, De- 
cided on 22nd July 1918, against De- 
cree of Special Addl. Dist. Judge, Akola, 
in Civil Appeal No. 268 of 1916, D/- 30th 
April 1917. 

Transfer of Properly Act(4 of 1S82), S. 53 
— Transaction amounting to preference lo 
some creditors, is not voidable. 


-Plaintiffs — De- 


8. (I8yi) 14 M 44 400. 
a. (1696) *3 Cal 420. 

10. (1913) 37 Bom 656=20 I C 613. 


Preference shown 
ground for bolding that 
within the fcopc of S. 53 : 
Fell. 


to some creditors is not a 
a transi»ct : on comes 
AIR 19x5 P C 115. 

II* 165 C 1} 
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G. P. Dick — for Appellant. 

M. V. Joshi — for Respondents. 
Judgment. — The appellant obtained 
& deoroo against the husband of defen- 
dant ‘J anl attached the house in suit. 
The plaintiff, who is the father of defen. 
dant 1 filed an objection to tho attach- 
ment on the basis of a sale-deed dated 
27th August 1914, executed by the 
daughter in favour of the father. The 
objection was unsuccessful. and the pro 
sent suit has 1 eon brought for a declara- 
tion that the silo w as valid and that the 
house in suit is not liable to atraohmont. 
The defence of tho apiiellaut was that 
the aalo \»as a nominal transaction in. 
tended to defeat and dofrau 1 the decree 
holder. Both tho Courts below have 
found that there wus coosidemtion for 
the sale. deed and that the transfer was a 
real transfer not intended to defeat the 
dsoreo of t!io decree- holder. It is firs* 
cj'ile’idod tint as the consideration money 
H-j. 700, was not paid to the ven lor hut 
to the creditors of thodecei-od husband 
of the vendor, tb i Irion loti o « i not a 
sale but ono creating a security. I cin- 
not agree with this. There was u sale 
for Its. 709 and the purchaser, irstoid of 
plying tho money to the v«n lor paid ell 
hor husband's creditors. T‘»o suggestion 
is a? novel one. and it is oooiisteni with 
the main defence rat forward in the 
Court below. 

It is contended that the vendor is in 
possession and henco the sale is nominal. 
Ibis argument is based upon a misap- 
prehension. Tho house itself has l*on 
leased, hut the plaintiff and his daughter 
aro. however, living in another house. 
This is a fact which has been noticed 
by the Courts below as cne giving rise to 
no suspicion. It certainly doos not iustifv 
my holding that the home in *uit is not 
in the jiossossion of the vendee. The 
appellant'll decree ha* not hoen paid oil, 
hut the vendee made himself responsible 
only to tho ox tent of Its. 700 and he has 
Proved to t ho satisfaction of the lower 
Court that he has paid tho amount. No 
question was raised as to the adequacy of 
tho consideration. Preference shown to 
other creditors is not a ground for hold- 
ing that the transaction comes within the 
(scope of S. 53, T. P. Act. The case cited 
m the lower Courts [Musahar SaUu v. 
ijakim Lai ( l)J fully 8U5»port9 this viow 

1. .V 1 It 1916 P C 115=32 1 C 31.5=43 Cal. 

021=43 I A 104 (PC). 
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The appeal fail* and is dismissed with 
costs. 

I .N .Ippc.f/ tiiSJUlSWl. 
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A. J. O. 

i/ifi/.im llofoadant — Appellant, 
v. 

liatjUnrain and an>Lh.<> Plalntiils— 
Respondent i. 

First Appeal N.». .-*i of 11*1?. 1 *-;«-ido.l 
on 17! A --1 I -it . from loci o \ Idl. 
Di.-l. Ji.b;-. Kaipur. IV. «i.h Augu*t 
If’l 7, in Civil .Suit No. 150 of 1917. 

Mor'.g^sf - Suit lor forrclocure Court ci«n 
F**’' prr<on»l decree for Co»t* wher. there ir 
condition lo that tffrcl in morlgago dt»*H 

— Apr-rel fi«*». 

In « *uii hr hrolruirv a < *lirt lint • f,*#*- a«ij- 
crco oir* oliiijj ion ilio .«•«.»■< i u o .-u*i -.liu'ild bo 
rtv. iv.rc i i • •natty it mi Hi • .n.r'.s.'gor, il there 
is u iObJiiirq tb .» < tail n. ib? .noritiiigc- 
u i IP 165 C 9] 

\r u-i.ili- from a |i liuihury met-.o for 
id if tiug the i . cf tbo costs ol 
il.c ci iroiu ilio p.r -m ci lbi< milgagor. 

(I* 1WC ‘2] 

./. C. Ghosh — for \ppel!ant. 

JIm tram J{!i„ »..i Respondent. 

Judgment. — The from which 

t.ii. tj.|C-! arises was file? on two mort- 
gig '- onls, dated rcspicfiwly Ttl; May 
1912 and 18th March 1911. Tho fore- 
Cicero decree a/ke.l for Ins been ob- 
tained. In this appeal 1 am concerned 
v. ith the question of costs. Tho lower 
Court, following the stipulation* in the 
two document's sue I Upon, ho* given tho 
plaintiffs a poisona! Keren for costs of 
the suit ig.vn.t the present appellant-. 
It i& contendoi f->r him that this should 
not have been done. A preliminary ob- 
jection is railed that no appeal lies. 
Siitha Gena! Brahmin v. Pino n (lj is- 
quoted in support of tho objeolion. This- 
authoritv does not 9eom to mo applicable, 
for the decree in the present case cannot 
bo said to ho final. It seems to mo that 
an appeal doos lie. Ori tho merits, how- 
ever. I am of opinion that tho appellant' 
has no case. There i9 no valid reason' 
why the mortgagee in tho present case 
should not got his costs and as both, 
mortgage- deeds contain porsonal convou.. 
ants to pay, tho lower Court was in its 
discretion justified in directing that such’ 
costs should ho recovered from tho ap.| 
reliant personally. That a Court may! 
award costs personally is clear from 

1. (190G) 2 N L R 49. 
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Dhondu v. Daulatpuri (2). The appeal 
fails and is dismissed with costs. 

V N. R.K. Avveal dismissed. 

2. (1007) 3 N L R 97. 

A. I. R 1918 Nagpur 186(1) 

MlTTRA, A. J. C. 

Sitabai — Applicant. 

v. 

Babu Anna and others— Noc-Appli- 
cants. 

Civil Revn. No. 101 of 1917. Decided on 
3th Octobor 1918, to rovisecrdor of Dist. 
Judge, Amraoti, in Misc. Probate Case 
No. 1 of 1901, D/ 9th May 1917. 

Will — Administrator — Public Officer 
should not be appointed administrator. 

In tbo absence of a statute authorising such as 
appointment, a public officer and bis successors- 
in-office should uot be a«ked to undertake tbe du- 
ties of an ndmiui'.trator, which arc outside their 
official duties. [P 16601] 

One of the exteutor* appointed under a will 
retired with leavo of Court and tbo other became 
an insolvent whercupou tho Court appointed the 
Deputy Commissioner of the District to act as 
administrator of the estate: 

Held: that the order apoointing the Deputy 
Commissioner to act as edministrator was ultra 
vires and must be set aside. IP lbG C 1] 

G. V. Dcshmukh — for Non- Applicants. 

.1/. V. Josh, and V. D. S a they — for 
Opposite Party. 

Order. —Of tho surviving executors 
appointed under the will of Mr. Jcg one 
has become insolvent and tho other re- 
tired with tho permission of the Sourt. 
Tito District Judge has now appointed 
the Deputy Commissioner, Aiuraoti, to 
act as administrator. This order is ultra 
vires. In the absence of a statute autho- 
rising such an appointment, a public 
officer and his succe-sors-in-olfice cannot 
be askod to undertake duties outside 
tbeir official duties. Before inviting the 
Deputy Commissioner to becorno adminis- 
trator, tho District Judge should have 
fully realised the situation in which he 
was placing him. The administrator has 
to collect debts, pay legacies and carry 
out the terms of tho will, and these du- 
ties may he prolonged indefinitolv during 
the lifetime of tho legatees and tho testa- 
tor's widow Sitabai. 

Suits will have to he filed by the ad- 
1 ministrator and it is difficult to see how 
funds are to be supplied to him. Tie may 
be held responsible for the costs of litiga- 
tions if eventually the appeal now pend- 
ing before the Privy Council is success- 
ful, I hold that the order was ultra 
vires and it is accordingly sot aside. My 


attention has also been called to a previ- 
ous order to be found in the order. sheet 
dated 30th April 1917, in which it is re- 
cited that the appointment of Mr. Jog a9 
guardian is cancelled. This is not cor- 
rect. So far as I can find, there i9 no 
such order either in these proceedings or 
in the proceedings under the guardian- 
ship case. Each party will hear the co9ts 
of this petition of revision in both Courts. 

P.N./r.K. Order set aside. 

A I. R. 1918 Nagpur 186 (2) 

Kotwal, A. J. C. 

J wal a prasad — Defendant— Appellant, 

v. 

Pundlik Panduratxg —Plaintiff— Res- 
pondent. 

Second Appeal No. 607 of 1917. Deci- 
ded on 25th April 1918, from decree of 
Dist. Judge. Bhandara. 

Contract Act (1872), S. 176 — Pledge — 
Notice before suit ia not neceisary. 

Section 17G require* a notice only when tbo 
pvwnco wi«be« to exerci«e bi« option of BollinR 
the pledged Rood*. If be chooses to brinR a suit 
upon the dobl. no notice is required by that 
aoctioQ . (P 18 GC 2 J 

G. It. Pradhan — for Appollant. 

Judgment. — In view of tbe finding of 
the lower appellate Court that the plain- 
tiff had verbally asked tho defendant to 
re-pay the loan several times, I oannot 
see my way tointerfero with that Courts 
decision. S. J7G, Contract Act, requires a 
notice only when tho pawnee wishes to 
exercise his option of selling the pledged 
goods. If he chooses to bring a suit upon 
tho debt no notice is apparently required 
by that section. As to ground 1 it soems 
me that the whole case was here openod 
up on record, and it was open to the 
lower appellate Court to reconsider its 
finding arrived at the ex parte hearing. 
The finding may have been adverse to 
tbe appellant on that hearing, because 
he may have thought it unnecessary to 
prove his case fully on the point involved 
in the finding, hoping to succeed on the 
other points. At any rate tbe finding 
referred to in the ground 1 makes no de- 
ference to the result of the appeal before 
the lower appellate Court. 

This appeal fails and is dismissed un- 
der O. 41. B. 11. Civil P. C. 

P K Km Appeal dismissed. 
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Mittra, A. J. C. 

Dindayal Sheodutta — Plaintiff— Ap- 

pellant. 

v. 

Mt. Sukha and others — Defendants — 

Respondents. 

Second Appeal No. 184 of 1917, Deci- 
ded on ‘26th August 1918, from decree of 
Addl. Dist. Judge. Bilaspur, in Civil Ap- 
peal No. 780 of 1917, 1) - 4th Julv 1017. 

(a) C. P. Tenancy Act (1898). S. 81 (b) — 
Adjudication between persons impleaded as 
parties is necessary. 

To bring a case under Cl. (b). s. SI it is neces- 
sary that there should have been an adjudication 
as between persons impleaded as parties to the 
suit and having conllicliuj; interests: II C /*. 
L R. 81, Fell. JP 187 C 2) 

(b) C P. Tenancy Act (1898). S. 81 'b)- 
Suit for arrears of rent— Amount less than 
Rs. 100 — Defendants denying liability on 
ground of relinquishment of share--Held 
second appeal did not lie — Case did not fall 

under Cl. (b), S. 81. 

Plaintiff malguxar sued the defendants for 
arrears of ronl, the amount ol which was fc'« 
than R». 100. The defendants pleaded tbit they 
wore not liable for rent as they had relinquished 
their sliaro in the holding in favour of their 
nephew J.: 

Ilflt: that no second appeal lav. inasmuch as 
tho amount claimed was less than Rs. 100 . and 
tho case did n^t fall under Cl. (b), S. 8|, C. 1\ 
Tenancy Act. J. not being a party to the suit 
nnd tho defendants and J. not having conilictlog 
claims with regard to the tenancy. (1* 1ST C 1) 
l\ S. Kotwal — for Appellant. 
Gangadhar Sit.iram —for Respoodonls. 
Judgment.— Tho plaintiff-appollant. 
"'ho is tho :nalgu/.ar of tho villAgo. sues 
tho defendants for arrears oi rent. Tho 
defence was that by a compromise they 
havo relinquished their share in the hold- 
ing in favour of thoir nephew ono Jodha 
and have Lhorofcre ceased to he liable for 
rent. The defence has prevailed in tho 
Court below, and this socond appeal ha 3 
boon tiled by the landlord. The prelimi- 
nary point for decision is whether having 
regard to the provisions of S. 98,Tcnaucy 
Act, there is a socond appeal. The amount 
claimed was leis than Rs. 100. Admit- 
tedly there will be no second appoal un- 
less the case comes under Cl. (b). S. 81. 
that is, 

"uul*M a quart ion relating to a title to land or 
somo interest in laud has been determined as bet- 
ween parties having con Hi cling claims thereto." 

The plaintiff’s title to tho laud has 
never been disputed. But it is urged that 
a decision has been arrived at regarding 
the rights to the tenancy as between the 
defendants and Jodha. Jodha was not a 
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party to the suit, nor can the defendants 
and Jodha ho said to have had conllioticg 
claims with regard to tho tenancy. The 
defendants admit Jodha’s right and do 
not dispute it. To bring the case under 
Cl. (h) it is necessary that there should! 
be an adjudication a-, between persons' 
impleaded as parties to tho suit and; 
having conflicting interests. Hem raj As- 
karan v. Kanhaifal (1). Neither of these 
conditions is fulfilled in thi- case. Tho 
appeal is dismissed with costs, on tho 
ground that no appeal lies in the ctso 
I'-N ll K- Appeal dismissed. 

i. (1W1) li C 1* l. k il. 

A. I R. 1918 Nagpur 187 (2) 

Batten, Oppg. J. C. 

Vithclni and others — Defendants — Ap- 
pellants. 

v. 

Sctjo and another — Plaintiffs — Respon- 
dents. 

First Appeal No. 45 of 1917, Decidod 

on 23rd February 1918, against judgment 
of Diet. Judge. Bhandara, in Civil Suit 
No. 33 of 191ft, D/- 31st January 1917. 

(•) Minor — Decree against — Set ting aside 
— rhnugli gross negligence of guardian in 
conducting suit is ground for minor suing 
for selling aside decree still mere bad 
management of suit or omission to raise 
money by furthrr encumbering estutc to pre- 
vent final decree being passed is not ground 
for selling aside decree unless guardian's 
conduct amounts lo fraud. 

lire** negligence cn the part of ti guardian or 
uev. friend la conducting • suit on behalf of a 
in-nor is a good ground for the minor to bring a 
*uit for selling aside the decree. f 1* 18J C 2) 
But mere bad management of a suit by Ibc 
guardian cr an ornhsion to raise nionev on be- 
half of Ibo minor bv further encumbering the 
estate, in ordor lo prevent a final decrco in a 
mortgage suit from beiap passed, is not a tuffi- 
cieot ground for retting aside a mortgage decree 
unless the conduct of the guardian amounts to 
fraud or gross uegligence: (1894) A. H*. N. HI. 
Foil. IP 189 C 2] 

(bl Interpretation of Statutes — Audi 

alteram partem — Applicability of. 

There is no exception to the rule audi alteram 
partem unless such an exception is made bv 
legislation. IP 1-JO C 2] 

(c) Civil P. C. (1908), 0.17, R. 2— Non- 

service of summons on minor's guardian — 
parte decree passed — Minor's remedy is 
under R. 13. O 9 and not by separate suit 
unless absence of guardian amounts to gross 
negligence on bis part— Civil P. C. (1908), 
O. 9. R 13 

The mere noo-sorvice of summons on a party 
to a suit is not a sufficient ground for sotting 
aside the decree in a fresh suit unless it is part 
of a ‘-heme of fraud. (P 191 C 1] 

If an ex parte decree is passed against a minor 
under O. 17, R 2, Civil P. C.. tho remedy of tho 
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minor acinic through bis guardian lies in the 
provisions <f O. 9. R. 13 cf the Cede, and be 
Ca,,,, ° l obtain leliel 10 a separate suit unless the 
aos ?;ice oi the guaidian has resulted in such au 
injuslico to the minor as would amount to gross 
negligence on tho part cl the guardian. 

(P 191 Cl] 

(d) Minor— Minor represented by guardian 
— Ex parte decree— Minor does not cease to 
be represented owing to absence of guardian. 

A minor coco represented by a guardiau dees 
not cease to be so icpreteuLed merely because an 
ex parte decree is pass d against him owing to 
the absence of his guard Un. (P 191 C 1 

M. Gupta, S. Ramdas and R. B. Wya • 
wahare—lor Appellants. 

B. K. Bo>e, V. Bose, V. M. Jakat. 
dar and M. Bhawani Shankar — for Res- 

pondents. 

Judgment. — This appeal arises out of 
a suit li led as a soquol to the case dis- 
posed of in Miscellaneous Appeal No. 30 
of 1913 disposed of on Gth February 1915. 
Tho minor defendants in Suit No. 50 of 
1908, Sego and Jagao, have now brought a 
suit for a declaration that tho decree 
final in that suit is null and void and for 
possession of the mortgaged property, 
alleging that the rnortga.vo debt has been 
fully satisfied by the usufruct of the pro 
perty since it hes been in the decree- 
hoidei '« possession. In the olternative 
they ask to he allowed to redeem in case 
any balance of tho mortgage debt remains 
unsatisfied. The District Judge has granted 
a decree that tho final decree passed 
r.gainst tho plaintiffs in Suit No. 50 of 
1908 does not bind them and i9 null and 
void as against tbem. Ho has not, how- 
ever, granted a decree for possession or 
redemption but ha9 relegated the parties 
to the position they were in before tbe 
decree final was passed. It is admitted 
by both sides that if the District Judgo 
is right in holding that the decree final 
does not biod the plaintiffs, the form of 
tbe decree in this suit is a correct one. 
The plaintiffs claim that relief should be 
granted on three grounds. The first is 
fraud on the part of tho decree-holders; 
tho second is negligence on the part of 
Budhu, tho guardian ad litem of the plain- 
tills in the former suit; thirdly, it is 9aid 
that the decree final is void against the 
plaintiffs as they were not properly repre- 
sented by a guardian ad litem when the 
decree was passed. The learned District 
Judge has held that none of the allega- 
tions of fraud made against the decree- 
holders have heen proved, and this find- 
ing has not been challenged in argument 


by the learned counsel for the respon- 
dents. The nature of the fraud alleged 
is. however, closely bound up with the 
charge of negligence directed at Budhu. 

The facts of the case as regards the 
circumstances in which tho decree was 
made final have been fully sot out iu the 
former judgment of this Court and the 
judgment appealed agaiu9t and need not 
be repeated fully here. It is sufficient to 
say that Budhu is the full brother of 
one appellant and stepbrother of the 
other appellant and was their guardian 
ad litem. When tho decree-holders ap- 
plied for a final docree for foreclosure, 
a notice was issued to tho minors in 
which they were de-crihed as minors by 
guardian Sakharani, Sikbaram being their 
father. Sakharani was not their guardian 
ad litem, but it has been found that the 
notice was drawn up incorrectly not 
through anybody’s fraud but by a pure 
mistake Sakharam having been nominated 
as guardian n»l litem by tho plaintiffs in 
that suit at the commencement of the 
proceedings. He docliced to act as guar- 
dian of his sons and then Bndliu was 
appointed guardian ad litem. Even Sa- 
kharam was not served as guardian of tbo 
minors but tho notice was served on tbe 
minors personally. Subsequently on 25th 
September 1910 service was made on 
Sakharam and Budhu, defendants land 2 
in tho case, in their own names and not 
as guardians of the miner defendants. 
Tho notico was to appear on 8th October 
1910, hut thoy did not appear, and tho 
notices woie hold to have been duly served 
on them. What happened was, and this 
is tho version adopted by the plaintiffs 
in this suit, that Sakharam and Budbu, 
when they saw the process- server appear, 
concealed themselves inside the bouse 
and the notices were affixed to tho house. 

In tbe lower Court the charges of fraud 
made against the decreo-holders have 
broken down and no attempt is made to 
sustain them in this Court. Tho specific 
acts of negligence alleged against Budhu 
are: (l) that be made no attempt to raise 
the mortgage money bofore loth April 
1910, thedate named for payment in the 
preliminary decree; (2) that be did not 
apply on tho minors’ behalf to set aside 
the ex parte final deoree against the 
minors; and (3) that he did not appeal 
against the final decree on behalf of the 
miners on the ground that it bad been 
passed behind their backs. In estirnat- 
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ing the negligence, if any. on the part of 
Budhu we ruuat se9 \\ hut the allegations 
made by the plaintiffs are. and these are 
ocntained in the mr.iu charge of fraud 
against the decree holders. The plain, 
tiffs alle. n that on 25th -September 1910. 
when Budhu and Sakharam concealed 
themselves within the hr use from the 
process. server, a compromise w is affected 
inside the hou«o batwiuiu tho patties, 
and the defen l iof« i-tcted t » tho n i tners 
of the plaintiffs that i nev would not get 
the deuce ma lo final lor tho foil 0 unuas 
1 pies mortgaged, hi t wow’d give nr* tho 
minors’ share of ti.e ;>i >pariy an 1 a -c >; t 
the other half of tho property in full 
satisfaction of the decree Accor ling to 
tho plaintiffs' case therefore what they 
would luvo argued i» they i.h ! *.j |. -.a re-.l 
through t heir guirdian nd litem on Sth 
October 1910, is that tho decree. hoMers 
had reloaded their share of the projierty. 
The story about the alleged compromise 
on 23! h September lb 10 ha- on very 
good grounds hemi found to bo a ti-suo 
of falsehoods and this find i» g i« ‘accepted 
in thin Court. I do not understand how 
the plaintiffs cm complain that their 
guardian did not Appear for thorn end tell 
a story which has now boon found to bo 
absolutely false. There can »•*.« no u. ;;li. 
fiance in omitting tocomo f'rw.irlaid 
tell a falsa story. If is nowhere a I Iced 
in the plaintiffs’ pleadings that if they 
had appeared through a diligent guar, 
dian they would havo asked for an ex- 
tension of time. According to their rise 
what they would have ph-vied would 
hive been something perfectly different. 

Presumably *«y appeal made on behalf 

of tho plaintiffs would have put forward 
tho story that hu now been put forward 
and is found to bo false. I do not soe 
bow wc can ignore tho plaintiffs' ploas 
in tlio present case and suppose that a 
ditforont case might have been put for- 
ward lor th Jin than tho ono they havo 
advanced now. But even if we ignore 
the specific allegations made by the rdain- 
titfs, it remains to he scon whether 
Budhu can bo said to have boon negligent 
is not raising the money, in not applying 
to have tho ox parte decree set asido on 
tlse ground that the minors have not boon 
sorved and in not appealing against the 
decree on the same ground. 

An to tho alleged negligence in not 
raising the money, the plaintiffs’ plea is 
• that the other cosharor of Mouses Pal. 


dongari was willing to advance tho 
money on easy t >r ns, that is t ea that 
the money night havo been raise 1 bv 
furtm-r on ;U»nh ring f.ho property. Budhu 
yui >akhar:im did no' r tise tho inoooy 
in their own iniyicsf an 1 an omis-don t >\ 
rai>" *he money on b«half of i ho minorf' 

iv ‘ « n r ; i t -i is not 

such «n a:* m g o »..»••’ i- n so ns would 
Ml tie the . I >•>,(, f , r . • » i, • decree 

:V9 rt Mill ! \ it : • . tl>ij 

manes was avail J»li m* *»„ i O.l h r, the 
■ to on w hie i tl.« , ... ,j # 

an! in t lr?«e ci-cum-! inc s • ),*■ 

i.nnuto ) as an r.afc < »( gro-s n -hi «ri<!4< i - i& 
l‘. i ihu fail • i i '.;i« 

•*tep4 *•» fot ••side tho • v . parte demei. 

• v a is dm. Kite 1 cn • • .u •: of 
ilio plantiPft until 2lth Aii r vis'. \'j}2. 
No doubt gro • :i Ji ji ., • on ■ art 
of a guard i in or n-.**a frien I in eon looting 
a suit or. holmlf of a minor i» a goodj 
ground for tho minor Sjt*in;; v.’do thef 
dorroe: vido TMla Shoo Churn Lalv, 
Jian no Hi/,’ n 7Mry(l), It am Samp Lai 
v. Shah Lain fit H ossein (2). Colic pa ti 
Subha a a v. Cottcpiti Nnratamma (3). 
Bur mere bad management o( a suit by 
tho Ruardiin n not a sufficient ground 
" i • rttlo * »side a deoret unless it 

amounts to frud or gross negligence; 
vido Daulat Singh v. Jlaghulir Singh' 
(0. The »imo for payment ox pi red on 
I-)il« April 1910. and the decree was 
maJo final on 8th October 19 10 The 
minors : .rough their guardian could have 
asked for an extonaion of time quite 
independently of any application !>v tho 
•locree holders for making the decree 
tin*!. No such application v.as ever 
made on their bohalf. In the oireum. 
stances cf the ca«ie it was not gross negli- 
gence or* tho part of tho guardian to 
abstain from seeking to 83t aside or 
appealing against a final decree merely 
on tho ground tint the minois hod not 
neon noticed. It was an omissiou on 
his part which may well havo boon 
*.he widest course in the circumstancos 
of the case. It would havo been gross 
negligence cot to appeal or apply for 
restoration if the monoy had been paid 
or if the alleged compromise had roally 
taken place, but it was not noces9arilv 
negli gonco to abstain from doing so when 

X. (1893) 22 Ci! B. 

2. (1902) 29 Cal 735. 

3. A I R 1915 Mad 881=26 I (j 16, 

4. (1891) A W N 111. 
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all that could b9 hoped was that the 
Court might possibly grant an extension 
of time, which had not been asked for up 
to the date of the hearing of the applica- 
tion to make the decree aosolute. 

Wo next come to the most important 
question in the case namely, whether the 
final decree is a nullity against the miuors 
because they wore not noticed when the 
decree-holders applied to have the decree 
ma le final. The District Judge sesms to 
think that this point has been settle 1 by 
my remarks in the former case. Tiiis is 
not so. I held and I still hold that the 
minors' guardian was not noticed, and, 
therefore, the minors wore not repre- 
sented at the hearing when the docree 
was made final. I di 1 not intend to say 
nor could I say, that the minors were 
entiroly unrepresented so that the pro- 
ceedings against them wore void. Nothing 
I s\i l in the former appeal can possibly 
mako this question res judicata. I will 
first disposo of three arguments raised on 
behalf of the appellants. It is first of all 
urged that on an application being made 
for an order under 0. 34, R 3 (2), for a 
final decroo the non. applicant party con- 
cerned is not ontitled to notice thereof or 
to appear and be heard in answer theroto. 
It is urged that the ruling in Seth Dag. 
wandas v. Shridhar (o) is no longer to 
the point, since under the present Civil 
Procoduro Code all proceedings up to the 
granting of a final decree are proceedings 
in the sidfc. I am of opinion, however, 
that the principles of that ruling are still 
in force. The proceedings started by an 
application to make a foreclosure decree 
final are no doubt proceedings in the suit, 
hut they are a fresh stage in the proceed- 
ings which are opened by the application. 
The mere mentioning of a date for pay- 
ment in the preliminary decree ciunot 
possibly be a notice of the re-opening of 
the fresh stage of the proceedings begin- 
ning with an application to make the do- 
cree final. 

Where there is no possibility of giving 
the parties a date for further hearing, then 
the other side must be given a notics 
when the proceedings are re opened by 
one party or the other. To ignore this 
rule would be to neglect the maxim audi 
alteram partem. Under O. 21, R. 22, it 
is provided that in execution cases notice 
t-; the judgment-debtor need be given only 
if the anol'cahon i* made more than a 

o. (1907) 3N LB 55. 


year after the date of the decree. This 
seems at first sight to be an exception to 
the rule laid down by the maxim, but it 
is not really so. If nothing at all were 
said about noticing the other side then a 
notice would have to issue. What R. 22, 
really means is that the rule i9 that the 
other side should ho noticed, but that rule- 
nee 1 not ho observed if the application is 
made less than a year after thedateof the 
decree. This is not an execution case but 
I have mentioned the point in order to 
show that thore is no exception to the 
rule audi alteram partem, unless such an; 
exception is ma le by legislation. It is* 
next urged for the appellants that the 
service on the minors personally was a 
valid service. No serious argument has 
been addressod in support of this conten- 
tion, which I consider to bo unsustain- 
able. This plea certainly does not obtain- 
aloquate support in some romarks of 
Wilson, J.. in Suresh Chander 1 Vun 
Choxvdhry v. Jugal Chunder Deb (6). It 
is also suggested that the fact thatBudbu. 
was personally served was a sufficient 
service on the minors of whom ho was the 
guardian, though he was not served a9 
their guardian. I am not prepared to say 
that the service on a guardian personally 
as a party to the suit can never be a good 
service on the minors of whom ho is the 
guardian, but I adhere to my opinion that 
in this case the service on Budhu cannot 
be regarded as a proper sorvice of the 
notice to the minors through their guar- 
dian inasmuch as Budhu never subse- 
quently acted in the capacity of the minors’ 
guardian. When he applied in Ex. P 10 
to set aside tho ox parte decree, ho did so 
on his own behalf and not on behalf of 
the minors. 

The main contention on behalf of the 
appellants is that the final decree is merely 
an ex parte decree in the ordinary sense • 
of that term, liable to he set aside in tho 
prescribed manner, and not a mere nul- 
lity not requiring to be set aside or liable . 
to be set aside ody by a sepai ate suit. On- 
the one hand we have a class of cases dealt 
with in Rashid un-nisa v. Muhammad 
Ismail Khan .(7), Sham Lai v. Ghasita 
(8), IJanuman Prasad v. Muhammad 
Itka ; (9). Khair ai Mai v. Da/m (10) .and 

6. (18*7) 14 C.l 204 (F B). 

7. (1009) 31 All 572=36 I A 163 (PC) 3 I 

C S64. 

S. (1901) 23 All 469. 

9. (1906) 29 All 137- 

10. (1905) 32 Cal 296=32 I A 28 (P C). 
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Puma Chandra Kumar v. Be joy Chand 
(11). These were all cases in which either 
no guardian at all was appointed at any 
stage of the suit or in which tbo guardian 
appointed was not legally competent to 
be a guardian or next friend. On the other 
hand we have a class cf cases instanced 
hy Righubar Dyal Sahu v. Bhikya Lai 
Misser (1*2), where throughout the suit 
the infant has been duly represented hy 
his guardian. Tn su«*h a case where the 
infant after attaining majority seeks to 
sot aside that decree by a sepai ate suit, 
he can succeed only on proof of fraud or 
collusion on the part of his guardian. In 
the present case the plaintiffs were duly 
represented by their guardian an l that 
representation undoubtedly extended 
until the termination of the suit by the 
passing of the tiur.l decree. After study, 
iog the cases, Parsing Das v. Dibi lit ft. 
Kan (13). Pran Nath Boy v. MoheJi 
Chandra Moitra (11), liadha Daman 
Shah* V. Pran Nath Roy (15), Khage... 
<lra Nath Malta la v. Pran Nath Rt 1 
.(lb) and Pur a n Chand v. Shoo Dat Rai 
(17), it seoms to me clour that the mero 
non. service of summons on a party to tho 
suit is not a sullioient ground to sot asido 
tho decree in a fresh suit, though where 
tho non sorvice is a part of a schemo of 
fraud tho decree might be set aside. 

Thorn are nc rulings oxactly on all 
fours with the present case. Tho first 
question that arises is whether a minor 
who is duly represented by a guardian is 
in a better position ‘than an adult. He 
would certainly bo in a better position if 
ho was not sorved becauso no guardian 
t was appointed for him. If an ex parte 
.docroo is passod against a minor under 
O- 17. R. 2, it appears to me that the 
romedy of the minor acting through his 
jguardian lies in the provisions of O. 9, 
R. 13, and he cannot obtain relief in a 
soparate suit unless theabsenceof the guar- 
dian has rosulted in such injustice to the 
minor as would amount to gross ncgligonce 
on the part of the guardian. In other 
words, a minor once represented by a 
guardian does not cease to bo so represem- 
ted merely because an ox parte decree s 
passed against him owing to the absence 

II (1913)' 1«T'C 859. 

l-». (1ART.) 12 Cal 69. 

13. '1910) 37 Cal 197=5 I C 19«. 

14. (1837) 24 Cal 546. 

15. (1901) 28 Cal 475. 

1C. (1902) 29 Cal .395=29 I A 9*). (PC). 

17. (1907) 29 All 212. 
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of his guardian. The further question 
remains whether tho minors in tlio presont 
caso can be said not fy have boon represen- 
ted because no notice was served on their 
guardian at tho opening of tho fresh stage 
of tho suit. After «-o:no consideration f 
am of opinion tli.it the minor connofc 
he said net to have been represented 
by a guardian. Tlmy wn o represented, 
hut an ex parte orl^r was risse-l against 
them in oircumstmc** which would have 
entitled their guard iau to apply to have 
tho ex parte decieo sot asido nnhor O. 9, 
R. 13. The Court took sf. ps to have the 
minors curved hut owing to a mistake of 
P'ocoluie they were not served. It np- 
l*ears fo mo that they are exactly in the 
AAine position as if their guardian had 
been served but had ber-n unavoidably 
prevented from attending in circums- 
tance* which entitled him to have tho 
ex parte decree sot a>ido. In such circum- 
stance: I do not think it can bo said that 
the minors wero not represented at all. 

The lower Court has held that there 
was no fraud, and I have held that thore 
was no gross negligence on the part of 
tho guard an. and I am of opinion in the 
apocial circumstances of the caso that 
while the minors could have applied to 
M>t asido tho ex parto docroo under O. 9, 
R. 13. tlioy cannot set asido thedecroe 
under a frosh suit since tho decree was 
not a nullity hut an ex parte docroo 
within tho ordinary mo-.ning of that 
term. To hold otherwise would, in my 
opinion, he to holdth.it whon a defen. 
dant is entitled to got a decree sot aside 
under O. 9, R. 13, he is always, as a 
matter of course, entitled to sot asido the 
decreo by a separate suit if he is a minor. 

I do not find anything in the circums- 
tances of this case to entitle the plain- 
tiffs to any speoial consideration. For 
the above roasonp, I set aside Itho decreo • 
of the District Judge and dismiss tho 
6uit with costs in both Courts. 

P.N.'R.K. Decree set aside. 
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Drake-Brockman, J. C. 

Shiva Prasad Singhai — Applicant — 
Appellant. 

v. 

Lachmaa Prasad — Non. applicant — 
Respondent. 

Misc. Appeal No. 08 of 1917. Decided 
on 18th Jane 1918, 
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(a) Civil P. C. (1908). Sch. 2. Paras. 15 and 
16— Decision not in excess of award— Ap- 
peal does not lie. 

Where a cse 1 »h« betn referred to arbitration, 
no appeal lUs Irani ihe decisitu of the Court if 
it i. uct tn f3ces> of or otb.'ruiss than in ac- 
cordii.ce wita the i»\aid. [1* 19S C 2; P 193 C 1] 

(b) Civil P. C. (1309). Sch. 2. Paras. 15 and 
16 — Decree in term of award — Appeal does 
not lie. 

A decrtP made ?n nc-ordauee with an award 
enure t be challenged by ».•» of appeal oo the 
ground that there is no valid and legal award. 

(P 193 C 1) 

G. L. Sulhetl ir — fer Appellant. 

N. Gupta — .or Ke?| oodent 


were then recorded and the following 
issues were framed on 2nd February. 1917: 

‘ 1. Whether there were latrine seats in the 
lane in which the cesspool is made nod whether 
the judgment-debtor was using them? 2. Whe- 
ther the decree- bolder in constructing the cess- 
pool removed those seat* and tbev cannot now 
bo C'Dveuienty placed there and used as before? 
3. Whether the c.n.pcol in question produces 
bad MEell and causes nuis, nee to the me in hors 
of judgment debtor’* house? 

"4. Wbat i« ti e length of this cesspool? 5. 
U -ts > here an old cesspool as shewn iu judgment- 
debtor's man between X and V and whether it 

will beoonvrnhot to make a cesspool there in- 
stead of at its present site?” 


Judgment. — The parties to this case 
occupy contiguous pre.i i.-,.* in the town of 
Saugor. Between thei r houses runs a 
lane which forms part oi the plaintiff's 
property, ftud he sited to obtain an iujuuc- 
tion restraining the defendant from pass- 
ing dirty water frem a latrine over fcis 
lano. In appeal the District Judge on 9th 
December 1914 gave the plaintiff a decree 
in the following terms: 

"It is hereby crocred and decreed in favour of 
plaintiff tb ii the dolrud*al do bail 1 • ccs«noct 
for the reception of the dirty water (liwiog from 
his house and latnno on his own ground in order 
to prevent its ouitlow on to tbc nUintifi's Lulia 
aud "0 further restralroJ from Mmbc the «lU( 
to pi'* and How over the kolia. Tho decree shall 
no subject to tho reservation in favour of tho 
defendant that should it be found that the cess- 
pool cannot bo male at any pl«ct In defend mi's 
ground other than at a point between X and V in 
ordir to prevent tho outll »w of filthy w.tor of 
tho defendant’s house it may bo built at thia 
point.” 

From the wording it would naturally be 
inferred that the spot between A' and Y, 
whioh lotters are to he found in a plan 
annexod to the plaint, is itself within 
tho defondant's premises, but the partios 
are agreed that this is not the case. the 
spot being in fact on the pliintiff's side 
of Ihe boundary. On 7th September 1915 
in the course of proceedings taken U|>on 
the plaintiff's application tor execution 
of the decreo, it was agreed that the de- 
cree-holder should construct the cesspool 
at the judgment debtor’s cost anl a re- 
ceptacle was accordingly male on the 
judgment-debtor’s premises. On 10th 
January 191(> the judgment. debtor com- 
plained that in executing tho work the 
decree-holder had improperly interfered 
with an existing latrine and that the 
directions in tho decree had not been 
complied with. This complaint was dis- 
missed by tho executing Court, but in 
appeal a further inquiry was ordered by 
the Distriot Judge. Further pleadings 


On 12th March the parties moved the 
Court fer an order of reference to arbitra- 
tion. naming two arbitrators and praying 
the Court to nominate a third. Tho Court 
appointed a third arbitrator and selected 
him as umpire. In its order of reference 
the Court directed a copy of tho issuo to 
be suppliod to the arbitrators and stated 
th*» question for decision as follows: 

“Whether tho cesspool ■* at prof out made i* 
convenient to the p i riles, or whether if would bo 
convenient to make a cesspool between XY it 
shown in tho applicant’* map." 

The arbitrators named by the parties 
hating differed in opioion. tho umpiro 
docided on 19th April 1917 that tho now 
cesspool causod serious inoonveuionco to 
the judgment. debtor and that X Y is tho 
most convenient site for the required 
structure. Tho decree holder objected to 
tho umpiro's decision on several grounds, 
with which wo aro not now concerned as 
they are admitted to he without sub- 
stance. On 29th June the Munsif over- 
ruled all tho objections and direoted the 
decree. holder to construct a new cesspool 
at X Y. Tho decr^e.holder tbon appealed 
to the District Court, which held the 
award to he invalid and directed the exe- 
cuting Court to oootioue its procoediDgs 
according to law. Tho learned Additional 
District Judge overruled an objection that 
no appeal lay from the lower Court’s order 
based upon the award, and oitiDg Kewol 
Lodhi v. Daijnath (1) decided that tho 
order of reference was invalid by reason 
of the omission to raise the question whe- 
ther the cesspool could not be built a 
some place ou the judgment-debtor 9 lao 
and that the award based on such a re- 
ference is invalid. The judgment-debtor 
has now moved this Court contending; 
that no appeal lay, inasmuch as the Jeci- 
sion of the executing Court is not in ex- 
cess of or other wise than in accordanc e 
lT(l906)8 N L R 81. 
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with the award and I am dearly of opi- 
nion that this contention must succeed. 
In tho decision of this Court relied upon 
below no reference is made to the deci- 
sion of the Privy Council in Ghulam 
Khan v. Muhammad Ilastan (2), where 
it was laid down (at p. 183) that to hold 
that an appeal lies from a decree pro- 
nounced under S. 522, Civil P C., 1S32. 
except in so far as the decree may be in 
exoess of or not in accordance with the 
award, would be doing violence to tho 
plain language and the obvious intention 
of the Code. In Chairm » «.* of the Pu< 
Municipality v. Siva Sankar llam ( t) 
decided in the same month as Kewal 
Lodhi y. Bat) Math (l). the effect of the 
decision of the Privy Council was cou. 
tldered by Maolean, C. J.. and Mookar- 
joo, J., and the view was accepted that a 
lecreo made iu accordance with an a.varl 
cannot bo challenged by way of anpeal oa 
tho ground that thero is no valid an 1 legal 
award. That view was approve! by a 
Divisional llonch of tho Madras High 
Court in Kanaku Najalinga v. Maya. 

■ ntija (1), whore also tho effect of S. 522, 
m the 1882. Civil P. C.. fell to bo con- 
aidored That this view has been ac- 
copted by tho legislature seoms to mo 
placed he vo ill the reach of doubt by the 

insertion of the words “or being other- 
wise invalid in sub- para. (l)(e), para, 15 
bch. 2 Civil P. C.. 1908. Authority in 
support of this opinion will be found in 
t ho 1<uH Iiunob decision of tho Allahabad 
High Court in Bulawan v. Laehiya (-31 
in l.atcha Sahib v. Abdul Ganny (6) and 
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of reference was passed, each of tho par- 
ties was represented by a pleader who 
signed the ord or shoot. The respondent 
has endeavoured tosupj*ort too A Iditional 

District Judge's ordur by citing P.mdes- 

sun Per shad Singh v. Jan fa Per shad 
Singh (8) and pointing out that the ap- 
plication for an order of reference doe3 
not state tho matter in difference cot- 
weon the partio*, though pirticulars 
in this respoct are made <*a>ootial by 
Pir.a. 1 (2), Sch. 2. Civil I'. C., and the 
oonneciel form in the appon iix theroto. 
In tho case roliei upon, the agreement of 
submission to arbitrasion was indeed hold 
to be vague and indefinite. but it fu-thor 
faile-1 to cleariy lay rlowu the power of 
the arbitrator iu dealing with the subject 
matte.- in dispute— a deice; which cm. 
no* l>e said to exist hero. Moreover the 
leirood Ju lgos r.t the Calem ta High Court 
int*r.o;od un lor 3. fi2> of tlio 1*>S2 Cole 
v.vide in the Pi i cue above 

cited a revision was deprecated as oven 
more obiectionablo than an appeal, rnfor- 

foronco by way of revision was refuso 1 

in Bat . : S i hib v. Abdul Gunny (6) 
above cite I on tho stroi.gth of tho piaiu 
general policy of tho legislature that in a 
matter oi arbitration the judgment in ac. 
cordinoo with an award should he final 
I am quite unabls to think that in the 
present case a discretion in favour 
of t he decree. holdor should bo exorcised 
if indeed tho law pormits of any discre- 
tion being exorcised in tho mattor. 

Holding that the order of the exeout- 
mg Oourt. prouounced undor para lii (i) 
is filial under para. 10 (2), Sch. 2, Civil 

a r v , th ! S appeal and Wttiug 
aside the ordorof the Additional District 


uporTwlii^h*tho 0 AddittooliVDi«trinfj OU i n ^ Y"!‘ ° rilor ° f 11,0 A-Mitiooal District 

!z & - ^ arrod wm - * - d °- 


tbls omission that the pirties assumed 
as the executing Court evidently did.thM 
i( the present site is really unsuitable 
X Y would necessarily be selected. In 
this connection it is important to notice 
that on 12th March 1917 who n th 3°° r 

f* (1902) 2.) Cal 1G7=23 I A 51 (I* Cl 
3. (1000)31 Cal 890. A 31 U Cj ’ 

V S«») 510=1 I o 871. 

(pS) 1911 AU 416=31 10 990=30 All GO 

6 ‘ \[ G * 1611 C75=21I C 203=33 Mad 

7. (1910) 1PLJ. 30C=35I C 35S. 

1918 N/25 & 26 


P.K.»R.K. Appeal allowed. 

a. (1889) 1G cal j ud 55 ,* n s) Jla> — 
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Prideaux and Kotwal. A. J. Cs. 

Sultan Beg and others— Defendants— 
Appellants. 

v. 

Chunilal Maluram SAop— Plaintiffs 
Respondents. 

First Appeal No. 13-3 of 1917, Decil 
ed on 17th April 1918. 
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*(») Civil P. C. (1908), S. 109, (a) and 

O. 41. R. 23— Order of rereend is not final 
order within S. 109 (a). 

An appeal does cot lie to His Majesty in Council 
agr.iosl an order of remand under O. 41, R 23, 
Civil P. C.. as it is not a final order within 
tho mearine of S. 109 (a). (P 194 C 2) 

* (b) Civil P. C. (1908). O. 41, Rr. 23 and 
25 — Remand under S. 23. cannot be recon- 
sidered in subsequent appeal from decision 
of first Court after remand — But order under 
R. 25 can be reconsidered. 

In a remand under O. 41, R. 23, the case 
remains pending or undispc*:dof on the appellate 
Court’s file, and the Judge may > ield to convic- 
tion and change his mind at any time before he 
has pronounced a final judgment. A remand 
order under 0. 41. B. 23, however, cannct be 
reconsidered in a subsequent appeal from tbe 
decision of tbe first Court after remand. 

(P 196 C 1) 

H. S. Gour and V. V. Chitale—ior 
Appellants. 

iV. K. Phadkc and M . R. liobdc — (or 
Respondents. 

Judgment. — Tho suit out of which 
this appeal arises was one to onlorce a 
mortgage executed by the threo defend, 
ants, who are now appellauts, on 25th 
February 1898. Tho properties mort- 
gaged were at the date of the mortgage 
under the management of tho Collector 
in execution proceedings taken by one 
Maguiram Tansukrai to realise a decreo 
obtained by him against tho appellants. 
Tho Additional District Judge, without 
going into the merits of the case, dismiss, 
ed tho suit on the preliminary ground 
that the mortgage was taken without 
the written permission of tho Collector 
and was void under S. 325-A, Civil P. C. 
1882. On appeal by the plaintiff it was 
hold by a Bench of this Court that the 
transfer was not void, and although for 
want of the Collector’s concurrence it 
was at its inception inoperative, just as 
in the case of a conveyance by a person 
with a defective title, it did not necessarly 
follow that it was open to the transferors 
to repudiate it when the management of 
the Collector was over and they were in 
a position to make good their contract. 
The question for determination wa9, in 
tho opinion of the Bench, not so much 
whether the transfer was void or voidable, 
but whether, though inoperative, it might 
not give rise to an equity. The case was 
on 23rd January 1914 remanded to the 
1st Court for a trial on the merits. That 
Court after trying the case on the merits 
has on 31st October 1916, decreed the 
plaintiffs’ claim and the present appeal 
is from that decree. Although a number 


of grounds were taken in tho memoran- 
dum of appeal attacking the findings of 
the first Court on the merits, they have 
not been pressed before U9, and the.learn- 
ed counsel for the appellants has frank- 
ly admitted that ho has no case on the 
merits. He, however, relies on a decision 
of a Full Bench of this Court published 
as Salu liai v. Bajat Khan (l), wherein 
the view taken in the remand order of 
the Bench in tbe present; case ha9 been 
overruled, and ask9 us to reconsider that 
order and to uphold the original decree 
of the first Court dismissing tbe suit. 


The respondent has urged that S. 105, 
(2), Civil P. C. 1908, debars the appel- 
lants from disputing tho order, as it could 
have been appealed from to His Majesty 
in Council as a final ord9r under S. 109, 
(a), and no appeal was preferred. Jn 
Miscellaneous Petition No. 16 of 1914, 
for leave to appeal to His Majesty in 
Council from First Appeal No. l9of 1912, 
a Bench of this Court, following Ahmad 
Iltisain v. Gobind Krishna Naratn (2), 
and Venkataranga Row v. Narasimha 
Rao (3), has held that, under S. 109, 
Civil P. C, an appeal dees not lio to 
His Majosty in Council against an order 
of remand under O. 41, R. 23, as it is 
not a fiu-1 order within the meaning of 
S. 109 (a), and also that S. 109 (c), isl 
not applicable. We are not propared 
to differ from that decision and hold that 
S. 105, (2), does not debar the appellants 
from disputing the order 1 of remand. In 
asking U9 to reconsider tho ordor of 
remand two arguments are advanced ; first, 
that the case having corao up again in 
appeal the whole of it is opened up for 
our consideration; recond, that we are 
bound to exercise our inherent power 
under S. 151, Civil P. C. and for tho 
ends of justice reverse the order of re- 
mand. With reference to the first argu- 
ment reliance is placed by tho appellant s 
learned counsel upon tbe following rul- 
ings; Ganendra Nath Roy v. Surja Kanta 
Rcy (4), Thakur Sheo Narain Singh v. 
Thakur Bishunath Singh (5), Uira Lai 
Pal v. Elbar Man dal (6), and Deb » 

1. (1917) 13 N L R 130=42 I O 200 (F B). 

2. (1911) S3 All 391=9 I C 932 u __ oo ^ 


3. A I R 1915 Mad 423=21 I C S42=3S 

609. 

4. (1912) 15 I C 39. 

5. A I R 1914 P C 153 

33 (P C). 

6. (1916) 32 I C 6G6. 


=22 I C 315=17 O 0 
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Baksh Singh v. Habib Shah (7). The 
Allahabad case cited last is a case where 
their Lordships of the Privy Council hold 
that tho course adopted in the Court of 
the Judicial Commissioner in applying 
rules or orders dealing with tho case of 
tho non-appearance of a suitor to the 
situation which arises when tho suitor is 
dead amounted to ahu^o of the process of 
the Court, and it is such abuse that the 
Court had inherent power to prevent 
under S. 151, Civil P. C. and that apart 
from the Code any Court has un inherent 
power to rectify a mistake inadvertantly 
made. This decision deals only with the 
question of a mistake inadvertently made 
in applying rules of procedure which result 
in abuse of tho prooosaof thoCour;.. That 
is not tho case hero. The Calcutta Weekly 
Kotos casos are all cases where the Appel- 
late Court had remanded under 0 4i, 
K. 2 i, and it was held that it wai open 
to tho appollato Court, after the roceipt 
of findings after remand, to reconsider 
any point which it had already considorel 
and expressed an opinion on in its order of 
remand. The ratio decidendi of those rul- 
mgs is that in a remand under 0.41, U. 25 
thooaso remains pending or undispo^od of 
on the appellate Court’s file, and tho Judge 
may yiold to conviction and change Ids 
mmd at any time before he hat pronounced 
a final judgment. In Gaucmlra X,UU Ron 
v ‘ 1*°!' (»). however, R! , 

p. 400, (o / 1 1 0. I. . X.) the Judges appear 
to be of tho opinion that even in such a 
case they would bo slow to go back 
upon any final opinion expressed bv 
another Judge in an oarlier stage of tho 

nt ?'i lN °‘ ° a ' e has hcon citoi before 
.> o- ,0 u° a u r ° ,nand or ' Jor u “<lcrO. 41, 
h. li, has been reconsidorol in a sub- 

STT^ aal fr0, , n { ,ie ^ eci8 *onof the fir - 1 
Gou t after remand. In tho present instance 
the remand ordor was undorO. 41 p o : 
and tne appeal cannot ho said to hava 
been pond, ng or undisposed of on this 
Court s file. In our opinion, tho whole 
oaso is not opened up on tho present 
appeal from tho decree after remand, and 
it is not open to u». therefore, to re- 
ocnsidor tho remand order. We. more- 
over cons.der that the opinion expressed 
by tho former Donch was final and wo 
refuse to go back upon it. 

The second argument is to this effect. 
As tho view of the law taken b v the 
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former Uenoh is now found to havo boon 
erroneous by the lull Jionuh. whoso 
decision is binding on u \ the remand 
or.'er must ho deemed to h.ivo resulted 
in a Mivo miscarriage of justice. In 
such circumstances, it is argued, it is our 
duty to exorcise our inherent power 
under S. 151. Civil I*. C., an.] reverse 
•’sroand o» n d justice. 

\v'c a.-o bound by and accept tho viow 
of the ! .-.v i li.: do.x n by the i -il Pouch 
hut >ye do not thick that om inf irference 
:n this ca-o is necessary for , l.e , „ ]* 0 f 

justice. Tncapiwll.tnls hod f.J . | t n ap- 
plication lor review on a 2 rupee court- 
lea stamp. This has been dunur-ed on 
I'm grounds of delay and non.payn.eot of 
oourt-b !4, name! •, R$. 500. 
\\ bar.- the f’olo has spociiicallv provided 
for a rcvi.w, and tho uppoflaufa havo 
fai.cl to iiV-il themselves 0 ( ip by a 
roper application, we do not thiok they 
have a ng’ut to appeal to. ur the Ccurt 
\ o'll ho justitie i in oxercisiog its in. 
nernnt power to help him to got over 
'mo consu l uonoee of his default. On the 

^•oocaio. Thev 
" ' 1 benefit of a Urge sum 

« I i. jncy advanced by the plaintiff at a 

' «• nol think that 

' ‘ y requires that 
. -bouin coiuo io their aid under such 
c.rci-.u.'.uce, The appeal fails and is 
with costs. 

i'.N./R.K. Appeal dismissed. 
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. Batten, A. J. c. 

Ai>pel7ants. ^«ts- 

C;, inrtUoo PUintilF -liespon W. 

-ec-'n l A p pca 1 No. 2<)l -cl HI, 7. l) ocid . 

nL , 2 . u * 2un “ 1918. from decree of 
)Ji« J" , a e. Nhan.Ura. D '. 0 : 1 , January 
l »J 8 in Appeal No. lift 0 f 191G. 
UM.L;! h,,Ky Act <189SI - s - co-sub- 

gjgsSHSSS 

,* sub - ,cl5 ° of occupaccy Uad 

f \! I* ,r ? m > €dr 10 yc»r. it cau only bo 

i L y.V r “ °. Ue " MirC ,bo e,ld 

,• sumJff .u ° 0,lco *» 8 ,ven - ^ero may be a 

r-sli’ f ' UleQd 10 u ‘ ako « 

I- LivS k lh ®, CQ,U,,I R > oar . but where a 
• ougnao by the occupiucy tenant to hi* 

S lhal , he do ” *«*eod to renew 
i, h h **•., * ub COulC8 to an cud 

..... -**'* of the agricultural year and 

sub-ieuaiii is thereafter in the pesuion^ T 
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trespasser and can be ejected through a civil 
Court. [P 19G C 1] 

S. C. Dutta Chowdhury and K. K. 
Gandhe — for Appellants. 

G . L. Subhedar — for Respondent. 

Judgment. — This appeal arises out of 
a suit brought by an occupancy tenant to 
ejeot a sub- tenant who refused to vacate 
the bold after the end of the agricultural 
year, although a notice was given to him 
before the end of the agricultural year 
that the sub- lease would not bo renewed. 
In appeal it is urged for the defendants 
that the Munsif had no jurisdiction to 
try this suit because the suit was one 
between landlord and tenant, and that 
the notice of ejoctmont was not valid 
because it was not given sufficiently 
early. Under S. 60, Tenancy Act a sub- 
jbaso of occupancy land cannot be made 
from year to year, it could bo only made 
for a term of one year. No doubt if 
befovo the end cf the year no notice is 
'given, there may bo a presumption that 
the parties intend to make a fresh lease 
for the ensuing year, but iu this case 
notice was given by tho occupancy tenant 
to his sub-tenant that he did not intend 
ito rouow tho lease. The lease, therefore. 
|oame to an ond under S. 60 with tho end 
iof the agricultural year and after that 
jdato tho defendants in tho circumstances 
;wero trespassers. Tho Munsif had juris- 
diction to try this suit and the notice 
was given in sufficient time. I may add 
that it would have been a sufficient notice 
even if tho land had been an absoluto 
occupancy tenanoy, since it was given 
ovor 5 months before the end of the 
agricultural year. For these reasons the 
appeal is dismissed. 

p.N./R.K. Appeal dismissed. 
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Batten. A. J. C. 

Hazarilal Alotilal — Appellant, 
v. 

Shyanibabu and another — Respon- 
dents. 

Second Appeal No. 508 of 1917, De- 
cided on 6th April 1918, from decree of 
Addl. Dist. Judge. Saugor.in Civil Appeal 
No. 45 of 1917. D/- 21th August 1917. 

(») C. P. Land Revenue Act, ( 188 1). S. 69 
— S. 69 doe* not apply to dispute* a* to pro- 
prietorship of land. 

Section 69 relates to disputes as to whether or 
not land admittedly b-longing to one particular 
proprietor is sir land or not. It has no applica- 
tion whatever to disputes as to whether A or B 
is the proprietor of a plot of land. (P 196 C 2] 


(b) C. P. Land Revenue Act (1881), S. 6 9 
(4) — Limitation — Rule of, in S. 69 (4) doe* 
not apply to correction of entriea in settle* 
raent records. 

The special rule of limitation laid down in 
S. 69 (41 has no application whatever to a soil 
brought for the correction of a settlement entry 
in which the defendant has been recorded as a 
proprieter instead of as an occupancy tenant of 
sir land. [P 196 0 2] 

G. L. Sulhedar — for Appellant. 
Judgment. — The lower Courts in this 
case have dismissed the 6uit solely on the 
gaound of limitation, holding that the 
special period of one year laid down in 
sub-S. (4), S. 69, Central Provincos 
Land Revenue Act is applicable to the 


Section 69 relates to disputes a9 to 
whether or not land admittedly belonging 
to one particular proprietor is sir land 
or not sir land. Section G9 has no appli- 
cation whatever to disputes as to whether 
A or B is the proprietor of land. In this 
case the plaintiff's claim is that they arei 
the proprietors of the land and that the 
defendant is only their occupancy tenant. 
They complain that at the settlement de- 
fendant 1 wag recorded as proprietor in- 
stead of as occupanoy tenant. The mis- 
take alleged to have occurred is that 
whereas defendant 1 was formerly tho 
proprietor of tho land as his sir and he 
has now ceased to bo proprietor and hag 
now become occupancy tenant, he is still 
wrongly recorded as proprietor of sir 
land iustead of as occupancy tenant of tho 
land which was formerly sir. If the 
plaintiffs fail in their cise, they can havo 
no possible objection to defendant 1 being 
recorded as sir proprietor instead of ordi- 
nary proprietor. The question whether 
the land should be recorded as sir or not, 
does not arise in this case. The sole ques- 
tion is whether or not plaintiff i9 the pro- 
prietor and defendant 1 the tenant. The 
special rule of limitation laid down m 
S. G9 (4), Central Provinces Land Re- 
venue Act. has therefore no application, 
whatever to the case. The case has boon 
decided cu w rong grounds and is remanded 
to the lower appellate Court for further 
trial with reference to the above rf marK9 - 
It is to be observed that the plaintiffs 
complain that the settlement entry is in- 
correct but they have filed no copy ol 
the settlement entry to which they on- 
ject. Before the suit can bo P r ®JJ5JJ 
decided, the plaintiffs must be called 
upon to file a copy of the entry to which 
they object and which they say is wrong. 
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Ganga Prasad v. Fida Ali 

A refund cortifioato will issue. Other costs 
will be costs in the suit. 

P.N./R.K. Case remanded. 

A. I. R. 1918 Nagpur 197 (1) 

Kotwal, Offg. A. J. C. 

Sheshrao Najorao Palil — Applicant, 
v. 

Emperor — Opposite Party. 

Criminal Rovn. No. 7-B of 191<. De- 
cided on 26th January 1918. against an 
order of Sub-Divl. Magistrate. Darwah, 
in Miso. Criminal Case No. 20 of 1917. 
D-/ 31st October 1917 

(a) Criminal P. C. (1898), S. 14S *1)— Con 
dition precedent is likelihood of breach of 
peace. 

The condition precedent suthori. in<r a Maxis* 
traf; to issue an order under S. 115 (II. i« that 
ho should bj satisfied lb it a dispute lifc Iv to 
cause a broach of th' p**c* *xi*t*. (I* 107 0 1) 

(b) Criminal P. C (18931, S. 14S (Ij— Com- 
plainant out of poiscssion for over two 
months— Proceedings under S. 145 arc not 
vitiated. 

Thu fact that the complaint dhows tint com- 
plaioiiot was not out of po«s*s.ian of the property 
is dispute for over two iuod tbs docs not filiate 
the procoiding* under S. 115. [V 107 C 1) 

C. //. Parakh — for Applicant. 

Order. — It is urged that tho Magis- 
trate had no jurisdiction to start the pro- 
coedingg, when the complaint rnado to 
|hitn on the face of it showed that the 
complainant was out of possession for 
over two months and in consequence ho 
could not get an order in his favour. 
This contention is based upon a mis- 
apprehension of the conditions, tho exis- 
tence of which authorises a Magistrate 
!to issue an ordor unlor S. 145 (lj. Cri. 
minal P. C. 

Tho Magistrate can issue tho ordor if 
ho is satisfied that a disputo likoiy to 
causa a broach of the peace exists. He 
;was so satisfied in this caso from tho 
polico roport, dated 6th April 1917. He 
°oul d therefore mako tho ordor and there- 
fore decide tho question of possession in 
favour of either party to the proceeding. 
It is next urgod that there is no finding 
that there is a danger of a broach of the 
Peace, hut such finding is involved io the 
order uoierS. 140 *1) and the appli. 
c.aut’s plevlor almit3 that no plea was 
raised un ler S. 115 (5). Tho proceedings 
do not appsar to he open to objection on 
tho score of want of jurisdiction. This 
application is dismissed. 

P.N./R.K. Application dismissed. 
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Findlay, Or kg. A. J. C. 

Ciamja Prasad — Plain till — Appellant, 

v. 

Fid* -I// Chandal-hai — Defendant — 
Respondent. 

Second Appeal No. 315 of 1917, De- 
cided on 2llh April 1918, from decree of 
Dist. Judge, Nagpur. \)L 10 March 1917 
in Appeil No. 36 of 1917. 

Provincial Insolvency Acf (3 of 19071, 
S. 28— Debt provable under Act" doee nol 
cover obligation incurred after adjudication 
— Suit ia maintainable to recovr r unit. 

An olli^uiioQ incurred l.\ an in- Ivcot^itcr 
the d it-- ol hia sdjudicittun l* i: I debt urov&tlo 
■ a tbo iutdveuey pr^ceedmn wilhiu t5i- meao* 

iog of S. 0-*. Krovjuci.il lu-fli.nc' Act, .itid i 
'Uit in 'it of Mich obligation is not i .v.-in-J 
tv 8. Hi (*) of i be Act. [P 1V7 <• 

G. It. balked a r and .V. li. dicker— lot 
Appellant. 

Alm> ram J,U iprrani and .S’. C. Dull 
('iiow'li.Hcj — for Respondent. 

Judgment.— Them e-xu. in my opinion, 
l>e no question hut that tho lower appal- 
late Court has erred io excluding R*t. 60 
relief on account of rent given hy tho 
first Court. The learned District Judge 
failed to notice that this item of rent 
was not an itorn which fell under tho 
category of debts provable uuder this Aot 
alludod to in S. 16 (2), Provincial In. 
solvenoy Act. What are debts provable 
nndor tho Act isltid down in S. 28 idem. 
Now the ordor of the District Judge de> 
daring the defendant an insolvent, was 
l«V cd ~ n - 7tl ‘ September 1913, Ks. A-l, 
while t!.e rout note slows that the ob- 
ligation of debt was incurred on lMh 
November 1913. This obligation, thoro-l 
fore was rot an obligation incurred bo-' 
foie the date cl tho adjulic&tion, vide 
8. 2' ol the Act, and it follows, therefore 
that the claim in question is not a debt 
provable under this Act. S. 16 (2),' 
therefore did rot exclude the lower ap- : 
pellato Court from allowing the decree, 
for rent to stand. The result D that the 
appeal succeeds and the lower appellate 
Court s decree will he modifio! to the 
extent of restoring the decree of theorigi- 
nal Court as regirds the payment of 
Rs. 60 on account of rant. Tho respon- 
dent must bear the appellant's costs in 
this appeal as well as his own. 

P.N./R.K. Appeal accepted. 
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Puranlal and another — Defendants — 
Appellants. 

v. 

I enkatrao Gujar — Plaintiff — Respon- 
dent. 

Second Appeal No. 16 of 1917, Decided 
on 22nd January 1918, from decree of 
Addl. Dist. Judge, Nagpur, D/- 19th Sep- 
tember 1916, in Appeal No. 163 of 1916. 

C. P. Courts of Wards Act (1899). S. I6(2*{fc) 
— Contract by guardian, not for benefit 
of minor, cannot be specifically enforced. 

The words "for the preservation and benefit 
of such property" in S 16(2) (b) j-hould be inter- 
preted in the light of tho usual rovrorsof guardians 
to bind tho estates of minors. No dcc.-co for 
specific performance of an agreement for transfer 
made by hi# guardian should bo passed against a 
minor uules* the Court is quite certain that the 
agreement was for the benefit of the minor and 
that it would bo for bis benefit that it should 
be enforced. (P198C2] 

Alma ram Bhagwant — for Appellant. 

W. LI, Dhal/c— tor Respondents. 

Judgment. — In this case while tho 
plaintiff wn9 a minor, the Court of Wards 
let out the land in suit for a term of ton 
years in renewal of a previous lease for 
20 yoars. Tho lease has now expired and 
the defendants claim to remain in pos- 
session on the ground that thoy had the 
right specifically to enforce a contract for 
an unspecified term of years. The main 
ground of appeal on which the District 
Judgo has dismissed the defendant's ap. 
peal is that even if the contract for a 
renewal cf the lease were sufficiently 
preciao to bo capable of specific enforce- 
ment if tho contract had be6n mado bet- 
ween adults, yet tho contract is one 
which cannot be specificaMy enforced 
against the minor as it is not for the 
preservation or benefit of such property 
that a fresh lease he entered into. The 
I words "for the preservation or benefit of 
:such property"aro taken from S. 16 (2) (b). 
Courts of Wards Act, applicable to these 
Provinces. In interpreting theso words 
{regard should be bad to the usual powers 
( of guardians to bind tho estates cf minors. 
There are a large number of decisions 
collected together by Trevelyan at p. 167 
of his "Law Relating to Minors," Edn. 5. 
(The effect of these rulings is that the 
■Court will Dot decree against a minor for 
'specific performance of an ag r eeruent for 
{transfer made l»v his guardian unless it 
be quite certain that tho agreement was 
|for the benefit of the minor and that it 
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would be for his benefit that it should be 
enforced. It is impossible to hold that 
it would be for the benefit of the minor 
that this contract for specific performance 
should be decreed against him, and it is 
equally difficult to imagine that there was 
any necessity for inserting such conditions 
in the renewal of the lease for ten 
years. 

It is perfectly feasible to get a tenant 
for 30 years without making any promise 
to give a fresh lease at tho termination 
of that period. To enforce tho contract, 
if it he a contract for specifio perfor- 
mance against the minor would he to act 
directly contrary to his interests. It is 
not necessary to refer to tho grounds of 
appeal which deal with other points. The 
appeal is dismissed with costs. 

P N./r.k. Appeal dismissed. 
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Drakf-Brockman, J. C. 

Kamoda — Appellant. 

v. 

Emperot — Opporte Party. 

Criminal Appeal No. 4 of 1918, Decid- 
ed on 25th January 1918, against tho 
decision of Sess. Judge, Jubbulporo, D/- 
23rd Novembor 1917, in S. T. No. 26 of 
1917. 

Criminal Trial — Confession — Court can 
disregard any statement in confession which 
it disbelieves. 

Although a confossion must bo taken as a 
whole and considered along with tho admitted 
facts of tbe caw. tho accused boing judged by bis 
whole conduct, the Court is at liberty to disregard 
auy sUteui?nt coutained in tbo confession which 
it disbelieves: Case-fare disenssed [P2C0C1] 

G. P. Dick— lor tho Crown. 
Judgment.— The appellant Kamoda 
Gond aged 25 ycar9 and his fellow-vil- 
lager and co-accu9ed SamniGond aged 19 
or 20 have been convicted and sentenced to 
transportation for life for the murder of 
Joqhu Baiga. The assessors considered that 
tho conviction should have been for caus- 
ing hurt only. Samni as well as Kamoda 
ha9 appealed and both appeals are disposed 
cf by this Judgment. 

Jonhu Baiga was 25 years old and ac- 
cording to tho Sub.As9istant Surgeon, 
vrho conducted tho post mortem examin- 
ation on 24th July la9t, was stronger than 
either of tbe appellants. His dead body 
was found tied to a bamboo with his own 
dhoti early on the morning of Monday 
the 23rd July. He had been missed on 
the previous evening and the fact was 
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reported at the Mahadw&ni station house, 
three miles away, at raid night. Early 
next morning before the Police arrive l, 
both the appellants confessed to t '10 mu- 
kadam Bhuru (P. W No. 3} and -showed 
not only tho dead body hut also the spot 
in the liol-l of one Nihali were Jonhn wis 
killed: the distance between the two 
places is about 13d yards. Bhuru was net 
cross-examined by either appellant ar.d 
when examined by t to Sessions Judge 
they both admitted that Bhuru had t I I 
the truth. Even at this e*.rlv st»go 
Kamo la nss* l rrol that Sumni’s father 
Gaoga had taken part in the murder 
while Sainni deuiod this. On the arrival 
of the Police Ganga as well as the appel- 
lants was anested, and on the afternoon 
o! tho 28wh July each of the ai»f*olhnts 
mado a dcttilol confes«ion io tho l*t 
Class Magistrate who euh «0 |ueu!ly ec u. 
mittod them for tri ;!. Tne confessions 
were repeated on 22ud August when the 
Committing Magistrate exatniuod vo 
acoused: these later mate moots include a 
new detail, namoly, that Jonbu was drag- 
ged from Nihali's field to tho Norbud !a. 
In neither statement did Kamoda impli- 
cate Uanga and that person was discharg- 
ed by the Commit tin-. Magistrate. At the 
commenoomont of the triai both tho ap- 
pellants pleaded not guility, but after 
tho Public Prosecutor Ind opened the 
caso thoy withdrew those pleas an! sub. 
etituted the following: 

Kumd* — "r,,,n^sn'H Aimol cam* for mein 
ray field Aud cot tao i*> j «n ili.-m u-J .ro •Ur.** 
killodJonhu alib ourfUt*. inlwothr- c»** -«i in* 
body to *.h« N’orbC'H.v aud threw u t,ny ibero." 

3a ami. — * Ooh- I and Kimcd-t *vr» oneuocJ 
In the :niir<l«r ol Jonhn. Wo kill'd him with oar 
fi*t«, r»n«l the two of u* carried the body to 
tho Xerbudda. Mv father was njt concerned 
in it." 

When oxaminod by the Sessions Judgo 
Kamoda repeat*) 1 his allegation that 
Gauga took part in the murder. Both he 
and Sainni denied that they tied Jonhu’s 
corpse to tho bami:oo which was found 
with it. Kamo la repeated his explana- 
tion of tho murder, but Samoi made no 
furthor statement on the point. When 
re«iuiro«l to ontor upon their defeuce, etch 
said that he killod Jonhu but did not 
mean to kill him. The medical evidence 
9hows that death was due to dislocation 
of several cervical vertebrae and indicates 
that tho neck had been violently twisted. 
Tho assessors accented tho confessions 
i n full and considered that tho appellants 


must hiva beaten Jonhn with their Psts 
on Hoing attack* 1 i by him with bis parona 
(oxgot-l): the injuries to tho neck they at- 
tributed to «ir i‘4'*ing from the scene oi 
murdo'- to the river. The learned Ses- 
sions Judge declined to lolieve that 
Jordiu nssaaltol tho nppclbr.fcs .vi?b bis 
goa l. as all.*:; 1 in t.Vir c »rif'r«oion8 and 
considered t li-tt fhn inj'irius t » tlie rv:r-k 
iuJic.t :! eofit-pira-?', a". I dclihcii: 
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be loub'ol. They lavo confe-.«c l on 0 
distinct occns ; ra#, r.amolv, on ‘-'3rd July, 
tho 2-Sth July, tho 22 ml August ami 
twice on 22nd November. The only 
question ior determination s’oir.s to 
bo whotber the Sessions Judge \«:ts just- 
f'fd in refuting to beliovo f'no confessions 
in their entirety. The ordinary iulo is 
that a pi Boner’' eo'.fos-ioo . must bo so 
taken: 'J't’ni v. She; f;h Boclhoo (l) and 
tjueen v. Xiiyo Goval J>i$s By ranee (2), 
It was. however, acid in Hex v. Uigijin s 
(-) that one part of a confession may he 
oredi'od anl not another, in /.V.r v. 

f.ittlodale, J., charged the Jury- 
in acorn of murder that if the prosecution 
wished io ms kc 0 - !lvi'; the prisoner did 
more than was state I in his corsfcstioa 
thoro e’loul I be s ..uio evidence of that, 
and also liel 1 in tSio course of tha trial 
that though a confo-don made by the 
prisoner must he taken altogether, and it 
is 9Vid3noe for the prisoner aa well aa 
against him, still the Jury were at liberty 
to believo cno part k>: it snd disbelieve 
another. In Hex v. Jones (o) the law 
was thus laid down: 

‘There is nc doubt tha' if a prolocutor uses tbo 
declaration of a pr rener. be unust Uko loo wholo 
of it tof*?ther. and cannot select one p.irt and 
leavo another, ncifi: thorn bo eilher no other ovi- 
dcr.ee in the caoo.or uo other cvidenco inejinpat- 
•ble with it. the dcslnrution soe.dduced in evidence 
must be takrn as true. But if. after the whole 
of the stitciocnt of the pri.ooer is giv.n iu ovi- 


1. (18»»7)8 W R Cr 88. 

/. (1S75) 21 Wit Cr *0. 

3. (1>-2S) 3 Car a; P C03. 

4. (1S2J) 4 Car A £‘221. 

5. (1820) 2 Car cc P G2U. 
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deocc, tho prosecutor is in a situation to contra- 
dict any part of it. he is at liberty to do so: and 
then the statement of the prisoner, and the whole 
of the other evidence, must be left to the Jurv 
lor their consideration, precisely as in any other 
case, where one part of tho evidence is contra- 
dictory to another.*' 

Similarly it was laid down by Chady, 
hi., in Queen- 1) m press v. Dada Ana (6) 
Ithat though a confession must be taken 
as a whole aud considered along with the 
admitted facts of the case, tho accused 
boing judged by his wholo conduct, the 
Court is at liberty to disregard any self, 
exculpatory statements contained in the 
confession which it disbelieves. Tho learn, 
ed Judge cited Reg v. Amrita Govinda 
(7) where, however, there was ovideuco 
bosides tho statement of the accused. 
Tho story told in the confession is that 
while the appellants were smoking with 
Jonhu in Nihali’s field, he threatened to 
make their wives his mistresses and on. 
raged by thoir remonstrances attacked 
them with his parena, whereupon they 
seized and heat him with their fists. The 

Sessions Judge considered this story in. 

horently improable. His view is thus 
oxprossed: 

"I can not belie vo that n rlnglo man would 
dolibcraicly taunt two (ioiid* in a lonclv field 

about their wive?, and wantonly attack' them. 

I ho conduct is overbcariuR beyond belief, and is 
aUo extremely rash. Further, no goad nick was 
found on the spot, but an axe was. I bardlv 
think that the police would suppress a goad-nick 
and produce an axe, if there waa any chance 
whatsoever of a plea of seli-dcfeuce being put up. 
Lastly, the accused have implicated themselves 
dearly enough, but thdr confeesion* arc not 
entirely disingenuous. There arc still at logpcr- 
heads about fiailfM's sh»re in it, and I am in- 
dined t.> think that <*anga was cne cl the 
murderers. Vet in their confc*'ion* both accused 
omit the unmo of Canga. They havo told a 
great deal of truth, but n_t the whole truth bv 
any moans." 

It is true that an axe wa3 found 21 
yards away from where Jonhu was killed 
and that tho mukaddara I3huru has 
identified it as Jonhu's. But it does not 
appear that either of tho appellants had 
any weapon whatever and if Jonhu was 
armed with an axe, he may havo consider- 
ed himself safe. It is not open to us at 
this stage to treat Ganga as having been 
with the appellants. The fact that no 
goad is proved to have been found on the 
spot may bo explained by an omission to 
look for one. According to the appellants 
Jonhu had been ploughing aud it is 
quite likelv that he had a Darena with 

6. (1891) 15 Bam 452. 

7. (1873) 10 B H C R 497. 
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him as well as an axe. It seems to me 
pot improbable that Jonhu calculated on 
impunity and was overwhelmed by a 
sudden assault, which deprived him of an 
opportunity to use his weapon or weapons. 
The axe may have been seized and flung 
to a distance, while the parena owing to 
its length would no too clumsy to U9e at 
close quarters. In the circumstances I 
think tho Sessions Judge was wrong in 
refusing to accept the appellants, story. 
He has relied to some extent upon the 
statement of the appellant Kamoda’swife 
Bhagi (P. W. 1), whois Bhuru’s daughter, 
that Kamoda told her on the night of the 
‘J2nd July that he had killed Jonhu on 
suspicion of having improper relations 
with her. This communication should 
not have been admitted in evidence with- 
out obtaining the previous consont of 
Kamoda: seo S. 122, Evidence Act. The 
point, is not of much importance, inas- 
much as at tho close of Bhagi’s deposi- 
tion both the appellants declared that 
she had spokon the truth, but tho ex- 
press provision of law should not have 
been contravened. Nor is the communi- 
cation inconsistent with tho appellants’ 
story. The Judge regarded tho appellants 
as having “boasted” to Bhagi and Aklo 
(P. W. 2) respectively that they had kill- 
ed Jonhu, but their depositions are not 
indicative of any boasting. lie also drew 
an adverse inference from the fact that 
tho appellants made no attempt to con- 
ceal tho murder when the villagers turn- 
ed up to search for Jcnhu early on the 
23rd July, but surely they would ho more 
likely to confoss to tho killing iff hey had 
some excuso than if thoy had committed 
a coldblooded and premeditated murder. 

In n>y opinion the appellants are 
entitled to the benefit of sub-S. (l). 

S. 300. I. P. C. They used no weapon 
upon the deceased and unless there is 
some truth in their statements about his 
behaviour to Bhagi and Aklo we aro with- 
out any motive for the killing. That they 
intended to cause death must bo inferred 
from the fatal injuries actually caused 
and I agree with the Sessions Judgo that 
if mere castigation was intended, the 
course of twisting the nock would not 
have been adopted. I set aside the find- 
ing that tho appellants are guilty of 
murder and convict them instead under 
the part, S. 301. I. P. C. The sen- 
tences of transportation for life are set 
aside and in lieu thereof I direct that 
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Kamoda he rigorously imprisoned for five 
years and Samni for three years. 

P.N./B.K. Order accordingly. 


A. 1. R. 1918 Nagpur 201 

Findlay, A. J. C. 

Lhikamchand Gckulchand — Defen- 
dant — Appellant. 

v. 

Ilarprasad — Plaintiff— Respondent. 

Second Appeal No. 510 of 191G. Decid- 
ed on 13th March 1918, from decree of 
Disfc. Jmi *e , Kaipur D. - 12th Julj 1 
in appeal No. 155 of 1913. 

C. P. Tenancy Act (1898), S. 94 — Dispos- 
session by non-lwmbardar mortgagee — 8. 94 
doe* not apply. 

One A' who was the owner of a l-pies 

ahiue iu a village inortg.Re.1 tbe share ou mb 

u ‘/y 1 14 with ih« defendant wl 

u sale doerto and put the mort pared pr. peity to 
*ale aud b-.vioR bim»«9 nircha*.*d it obtained 
poMc>»ion tborejf in U09. The pUioUfl v.bo wu. 
the owner of tbc remaining share, bad already 
sold it to A’ on 7th May 1907. The plaintid filed 
tbo proiwnt suit on llh May 1914 to recover ro*- 
session of the bind on tbc ground that hv tbo 
traiufor of bis ‘2-annas 8-pi.-, .bare bo becamo «u 
occupancy tenant of tho village »ir and ordioaiv 
tenant of ihn kbudkssht. It was contended for 
tbo defendant that the right of the plaintiff as 
ap occupancy tenant, if any. bad become exting- 
uished under S«. .15 (s) and 91: 

7/e/d: that as the defendant lock possession in 
1J0J «,ua lEortftagto and not qua lambardar. S. 94 
v/incn has refercuco cnly to relations between 
landlords and tenants did not aj.jdv to the ca>.-. 

[p 202 C 1 j 

il. S. Gout— tor Appellant. 

K. A*. G and he - tor Respondent. 

FACTS, vn ill appear fro, n tho follow- 
ing extract from tho judgment of tho 
lower appollato Court. The dispute re- 
latod to 127 odd acres of sir laud of 
Mou/.a Khamana. Tho village wa, owned 
hy Naghndia and ho transferred a 13-annas 
4-p.es proprietary share in favour of his 
brothers Sohhit and others, who sohi the 
Bharo acquired by thorn to Kesholal. 
fithor of tho plaintiff on 8th May 1894 
Nagbadia on IGlh July 1894 mortgaged 
the ontiro 10. annas share to Balrnukund 
who assigned tho mortgage to Kesholal 
and who obtained a foreclosure decree on 
28tli February 1899 and in pursuance of 
tho docree Kesholal obtained possession 
of the village and home farm. Kesholal 
mortgaged tho 13-aonas 4 pies share with 
tho appellants on 18th February 1S95, 
who obtained a sale decree and put the 
mortgaged proporty to sale and having 
purchased the share obtained possession 


on 21th May 1909. Tho plaintiff who ua ft 
tho owner of the remaining 2-annas 8-pics 
share of tho village, sold tho 9haro to 
Ransilal. l’laintitf sa\s t hat by the trans- 
fer of the 2- annas H pics sharo of tho vil- 
lage. he became au occupancy tenant of 
the village sir and as tbo defendant*) took 
possession of tho ontiro homo farm in 1910 
he has uieil to recover possession of 
127-95 acres of sir land of which he ho. 
came as occupancy tenant and cf 1-90 
acres of kliud!:a-d.l of which ho became 
an ordinary tenant. In fact tho plaintiff 
claimed position of tho ontiro sir and 
khuokash* lands ot the ent i'O villa - 1 1 ; . 
ing that the hon e farm ffcIoR'.cd to the 
2 annas 8 pies sl.«re which was foreclosed 
by tho lather of the plaintiff and that the 
said lands did r.ot- appertain to the 
13 anna* l -pics *!i«to of t ho village mort- 
gage 1 to the defend int :>nd purohr.sed by 
them and that- the said lands were no* 
mortgaged to tho defendants. The first 
Court decreed tho claim of the plaintiff 
in ie‘pcct of tho eutire sir lauds and so 
tbo defendants appealed to this Court. 
My predecessor reversed the decree of the 
Court and dismissod tho suit of tho plain- 
tiff. The plaintiff appealed to tho Court 
of tho Judicial Commissioner. The appel- 
lant practically gave up Ins right to claim 
anything rncro than 9. annas 8-pies sliaie 
in the sir lands, so his ;.ppeal was limited 
to tho share mentioned above. Tho decree 
of this Court was rmorsed and the appeal 
w*« remanded for re-trial to this Court. 

Judgment.— Tho facts lending to this 
second appeal by the defendants Bhikaai. 
chnnd and Ciclrulchand a*-© sufficiently 
, tr from the judgment of the I/iotriot 
Judge, Ih.ipur, a j pealed agaiust as well 
as from the earlier judgments in the case 
and it is unnecessary to recapitulate them 
here. J proceed at cnee therefore to a 
consideration of the matter raised in the 
second appo&l. The first contention urged 
on behali of tbo appellants is that the 
plaintiff. respondent hod no right of suit 
inasmuch as he had already sold bis 
2.ar.nas 8-pies share of Mou/.a Khamaria 
to B&osilal on 7th May 1907 and that the 
suit having beon filed on 4th May 1912, 
his right as an occupancy tODant, if any, 
had become extinguished under Ss. 35 (4) 
and 94, Tenancy Act. This matter of 
limitation is dealt with in para. 12 of the 
lower appellate Court’s judgment and i Q 
para. 6 of that of tho Sub-Judge. It is in 
particular urged in second appeal that 
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the lower appellate Court has failed to 
notice that the defendant appellant 1 was 
a lambardar and could therefore eject a 
tenant and thus the shorter period of 
limitation set up by S. 94. would come 
into operation. This latter provision ha9 
obviously reference only to relations bet- 
ween landlord and tenant and it is suffici- 
ently established that when the appel- 
lants took possession in 1909 they took 
possession qua mortgagees and not qua 
lambardar. Indeed until the appellants 
.got possession, neither of them could in 
'the natures of things be lasubardar. Still 
further, their actiou in taking possession 
as mortgagees was in a sense an action 
adverse to that of tho other cosharers 
and it took place not for the benofit of 
the proprietary body as a whole hut as 
tho result of a mortgage in which the 
other cosharors had no interest. There 
seems to bo, therefore, no good ground ou 
which the limitation prescribed by S. 94, 
Tenancy Act applies to this case. 

An attempt has. howover, been made 
to urgo on behalf of tho appellants that 
oven if tho ordiuary rule of 12 years 
adverse possession wero applicable to this 
case, the present suit was time barred. 

I cannot find, however, that thin plead- 
ing was ever specifically put forward in 
the lower Courts and if it had been I do 
not think there wa9 any chance of its 
auccccss. The sale to Bansilal by plain- 
tiff, respondent in 1907 excluded cultivat- 
ing rights in sir and ho remained in pos- 
session of at least a 2 annas 8 pies sharo 
of the sir land until ho was dispossessed 
in 1909. Tho statoroent of Mr. Barafc, 
Pleader, recorded on bohalf of tho plain- 
tiff respondent at an early stage of the 
case on 2Gth September 1912 'roust, I 
think, bo read in the light of the judg- 
ment of Batten, A. J. C. dated 15th April 
1915 who pointed out tho confusion that 
had been introduced into tho case by the 
extravagant claim originally put forward 
by parties to this litigation to the effect that 
the whole sir land of the village fell into 
their respective share. In the poculiar 
circumstances of this caso it is impossible 
to hold that plaintiff was net in juridi- 
cal possession until 1909 and the pre- 
sumption necessarily ia that ho was. I 
can see uo reason, therefore, for holding 
that tho present suit was barren by the 
ordinary rule of 12 years' adverse posses- 
sion. Too paint cf limitation was the 
only one shat has been seriously pressed 


in this Court. As regards ground 5 of 
the petition of appeal I need only say 
that the District Judge’s finding that a 
13-annas 4-pies share of the sir in tho 
village was mortgaged is one for the dis- 
turbance of which no good grounds have 
been shown in this Court. These findings 
govern the appeal which is dismissed 
with costs on the appellants. 

P.N./r.K. Appeal dismissed. 
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Mittra, A. J. C. 

Raja U dram — Plaintiff — Appellant, 
v. 

Khanbeg Amirbcg — Defendant — Res- 
pondent. 

Second Appeal No. 308- B of 1917, De- 
cided on 24th Juno 1918, against decree 
oi 2nd Addl. Diet. Judge, Akola, in Civil 
Appeal No. 10 of 1917, D/- 14th May 
1917. 

Evidence Act (1872), S. 114— Notice, re- 
giatered. sent through post— Refusal must be 
proved by examining post- peon as witness. 

Where a defendant denies tho rccolpt of notice 
alleged to bavo boon sent to him through regis- 
tered post, it is incumbont upon tho plaintiff 
to call the post-peon to prove tbut tho registered 
post-card was tendered to and was rofused by tho 
defendant. IP 202 C 2] 

M. V. Joshi — for Appellant. 

G. V. Kukde — for Respondent. 

Judgment.— This second appeal and 
Second Appoal No. 310-B of 1917 have 
been disposod by tho lower appellate 
Court in one judgment, nnd this judgmont 
will therefore govern the disposal of both 
tho second appeals. The plaintiff sues 
lor ejectment of tho defendants on the 
allegation that their tonancy bas been 
determined by a notice to quit under 
S. 79, Berar Land Revenue Code. The 
suit has been dismissed on the ground 
that service of the notice has not 
been sufficiently proved. The d9foDdant9 
denied having refused the notice sent 
by the plaintiff by registered post. 
There is an endorsement of refusal 
cn the back of the registered post- 
card. Tho dak-peon bas not been called 
as a witness. The address of the addres- 
ses given on tho post-card is vague. The 
lower Court has held that as the defen- 
dants deny the notice it was incumbent 
upon the plaintiffs to call the post-peoD 
to prove that the registered post-card 
was tendered and refused by the defen. 
dauts. This view is supported by the 
judgment in Gohnda Chandra Saha v. 
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Dwarka Nath Patita (!). On this find- 
ins the suit has been rightly dismissed 
and I can see no error of law in this find- 
ing. Tho lower appellate Court has also 
held that tho plaintiff has failed to prove 
his title hy proper evidence. It ).> how- 
ever uonecossat y to examine the correct- 
ness of this finding. Tho decree of the 
lower appellate Court is confirmed and 
tho appeal is dismissed with costs. 

P.N./rt.K. A. ope 'll disvitSied. 

1. (1016) 2tf 1 O 002. 
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Duake.Brockmak, J. 0. 

Mo! i an Lai — Piaiut.il — An 1 ©*' ht. 
v. 

Ganeih Han end another — DsfsnJants 
— Respondents. 

Sccon I Appeal So. 1 IS of !91*\ Decided 
on 30th September 191?*. rgiin.it djjree 
of A 1 II. Dist. Judge, Seoni, i •» Civil Ap- 
peal No. 00 cf 1917, D - ISth December 
1917. 

Limitation Act (9 of 1908). S. IS (li- En- 

doiifmci.l of payment implyiuR liability for 
balance umounli to acknowledgment. 

An on'loraeuifnl of payment oa ;!•* back of 
an iti.luhnom h>ml in tho I. indwelling of tliO 
debtor, iniiilindly ackno* icdiflog Lit li.ibiliU 
lor thy ha lane* of llio debt duo under ili< K.n.d, 
amount* to an ncknowloJamcnt of li:«t.ilit\ for 
the purpoivM of S. l'J (1): 3:5 Cat lui7 If 

ll* -oi c lj 

Erak shah — ior Appellant. 

G. /y. Subhelar — for lijspon lents. 

Judgment.— This soennd appeal arises 
out of n suit brought on 9th M yv on foot 
of n bond (Bx. i* 1), date I lMh February 
100$. By this document the defendants 
who aro respondents in this Court, pro. 
mise 1 to pay Its 1.000 due to the plain- 
lilf.appolDnb by 5 instalments os 1U 200 
each. Tho payments were to ho made in 
the month of Baisakh of each oi five con- 
sccutivosimbat years beginning with 19G7 
ao that they wore duo as follows: 

1. Between 25th April and 24th May 
1910. 2. Between Hth April and 13th 
May 1911. 8. Between 2nd April and 
1st May 1912. 4. Bec.voen 2lst April 
and 20th May 1913. 5. Between llih 
April and 9th Miy 191 1. The - first in- 
stalment was paid iu full on 16th May 
1910. Two other payment* wore made, 
namely. Us. 186-4.0 on 10th November 
1912 and .Rs. 57-5-0 on 30th October 
1913. All these payments were evidenced 
by an endorsement written on the back 
of the bond by tho defendant Ganesh 


Ram and signed both !»y him and by h>3 
co-defendant liamchand. Tho endorse- 
ment has been translated thus: 

"ltoj :i»nunt; ir.uuc. 

R*. a. P- 

iOO 0 0 fSaisabh Surii 8. l‘fC7. 

Kusl in-talim i*t p.ii'J. 

213 J 0 S;t.»n.l ii.suluicnt, liaixaLh Sudi 

l.i. 

Paid on account • f the third 

in*tilw-it. IN. 4 o. 

It*. !■*'•*• i-0 Kali . secli J, l’JCO. 

mien e\ ; tu* » < iii.-cJ to be 
credit <1 

IN. 67-5-0 I'ttil. 'ii ii 1, 1570 
<3C.b tb-lcher 1 ’« - ■ ». GhrU. " tx- 
;< i. • lo ' ; ircoiuu, 

443 U 0 

Tbs I nr..* c< nta'ns a stipulation that if 
ar.\ ii .it: tment rcinniuod un| aid wholly 
oi i:i part on duo date, tho balance should 
• o prill along with the next instalment 
f -.ilirg \. l icit the colito balance should 
hecomo exigib'o in lump, interest at S 
r ouas per cent, per mensom was nude 
payable or: each defaulted instalment 
from the date of default. It is common 
ground that the eau-o of notion arose cu 
1st May 1912. and iu tho plaint reliance 
is placed upon tho defendant’s endorse- 
ment on the bond, w hich bears date 10th 
M »y 191 1. The defendants pleaded Mini- 
tation. Hi»d the trial Judge dismi.-sod ih3 
suit af!er hiding on a single preliminary 
issue that tbo endorsement did not give 
tho plaintiff a fresh period of limitation 
from the timo of its being signed. 11 is 
viov was that tho waiting did not of 
it:*clf import i.y acknowledgment of 
existing liability and tlut S. 19 (l), 
•dm. Act. iiad therefore no nj plication to 
the case. In appeal S. 19 wag not .died 
upon f.*r the » lain tiff, but the lower ap- 
pellate Court took the samo view as tho 
trial .iu Igc oi tho terms of tho endorse- 
ment. In this Court 8. 19 (l). Dim. Act, 
is again rolied upon for the plaintiff 
appellant and the following authorities 
aro cited: Lheemanyotcda v. Ecrauah 
(1). Janki Prasad v Ghulavi Ali (2) 
and Pamulapati Venkata hrishniah v. 
Kondamudi Subbrayudu (3). None oi 
these cases wag rolerred to by cither 
of the lower Courts. In the first the 
terms of tho endorsement are not given 
in the report. In tho Second the debt 
was a judgment. debt and tho judg- 
ment-debtor. after making payments out 

S. (1871-14)7 .'.I HC it 358. 

2. 1148*) 5 Ml 901. 

3. (1‘Jli ) JO Mad GJS=3C I C 240. 
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of Court, endorsed the decree in his own 
handwriting in words which were trans- 
lated as follows: 

I Cbulam Ali judgment-debtor of this decree 
have myself paid Rs. —and have endorsed this 
payment on the decree in my own handwriting." 

It was held that the description of 
himself as judgment. debtor necessarily 
implied the admission of liability under 
the decroe. In the third case the endorse- 
ment ran thus: 

"Rs. 378 13th Julv 1005. Rs. 376 only have 
been paid towards this document bv Subbart- 
yudu. Rs. 22. Again on ibo same day, Rs. 22 
only hapjbeen paid." 

Both the learned Judges who decided 
the case had no doubt that these endorse- 
ments embodied an acknowledgment of 
liability. Srinivasa Aiyangar, J., remark, 
ed as follows: 

"The debtor states in terms tbat he pa>* 
Rs. 378 towards the amount due on tbo bond 
and on the same day, made another pa) meat of 
Rs. 22 and made auolhor endorsement. 1 con- 
struo tbo eudorfement as meaning that the 
dobtor made a part payment of the amount duo 
on the houd (on that day over R«. 1.500 was due 
ns shown ou the face of tho bend), which is 
certainly au acknowledgment tbat more rnenev 
w as duo." 

The circumstances of the present case 
aro very similar to those in the recent 
Madras case and I am clearly of opinion 
that tho endorsement amounts to an ac- 
knowlodgment of liability. In Vithal v. 
Gopal Rao (4) I pointed out that S. 10, 
Lim. Act, does not require the exact 
amouut of liability to bo stated in the 
acknowledgment. Tho defendants ex- 
pressly admitted by writing that they 
paid Rs. 43-9-0 on account of the third 
instalment, thus indicating that the ha- 
lanco of that instalment was still unpaid. 
Moreover, when the third payment 
(P»s. 57.5 0) was made, the fourth instal. 
ment had a] road y fallen due and tho re- 
ference to the 1st, 2nd and 3rd instal. 
moots only raiso3 tho implication that 
nothing had been paid against the fourth 
instalment. Similarly by the time the 
endorsement was written th9 fifth instal- 
ment also had fallen due and the neces- 
sary implication from the omission to 
show any payment as made against it is 
that it remained wholly unpaid. This 
view seems to be supported by tho deci- 
sion of their Lordships of the Privy Coun- 
cil in Maniram v. Seth Rupchand (5), 
where a mere admission tbat the defen- 

4. (1900) 5NLR 8=1 I C 240. 

5. (1906) 33 Cal 1047=2 N L R 13C=33 I A 
165 (P C). 
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dant had open and current accounts with 
the plaintiff was held to amount to an 
acknowledgment of liability to pay any 
sum which on taking of an account might 
be found due. 

On behalf of the defendants. respon- 
dents I am referred to Khiva ja Mahomad 
Janula v. Vcnkatarayar (0). In that 
case the defendant who pleaded limitation 
bad entered the payment in the plaintiff’s 
account. bock; the body of the entry in- 
cluded tho defendant’s signature but no 
signature was appended. It was hold 
that writing the name in any part of the 
document would suffice for a signature, 
provided tho writer intended by entering 
his namo to indicate that tho acknow- 
ledgment was his own. Tho judgment of 
Scotland, C. J., shows that to obtain tho 
benefit of a new period of limitation the 
plaintiff must prove that the party sued 
has in writing authenticated by his sig- 
nature. oithor in express terms or by rea- 
sonable construction acknowledged and 
admitted that the debt or part thereof is 
due from biro. The payment made in 
that case satisfied thedeht in partonlyand 
it was held that the entry aforesaid 
might serve as a sufficient acknowledg- 
ment in writing. Being of opinion that 
the endorsement on tho bond amount to 
an acknowledgment of liability for the 
purposes of S. 19. Lira. Act, I tet aside 
the decrees of tho lower Courts and re- 
mand the case for disposal on the merits 
to tho Court of first instance. The court- 
fee paid on the memorandum of second 
appeal will bo refunded and other costs 
in this Court will be costs in the cause. 

r.N./R.K. Case r emanded. 

6. (18M-66) ft li H C R T9. 
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Batten, A. J. C. 

Lohh aji— Defendant — Applicant, 
v. 

Xarayan — Plaintiff — Non- Applicant. 
Civil Revn. No. 182 of 1913, Decided 
on 6th November 1918 from Judgment 
of Srn. C. C. Judge, Nagpur, in Civil suit 
No. 1242 of 1917, D/-25tb March 1918. 

Provincial Small Cause Courts Act (9 of 
1887). S. 25 — Different view of evidence 
might be taken in revision is no ground for 
interference. 

The fact that the Rcvisicnal Court might take 
a different view of the evidence from tbat taken 
by the Court of Small Causes is net a justifiable 
ground for interference in revision under S. 25. 



1918 

C. L. Subhedar — for Applicant. 

A. C. Roy — for Non- Applicant. 
Judgment.— It is merely a* question 
of weight of evidence. It is impossible 
to considor that it has not all beeu con- 
sidered. It is quite possible, I might 
have taken a different view of the evi- 
dence, if I had been the Small Cause 
Court Judge, but this does not justify 
interference in revision. The applica- 
tion is dismissed with costs. 
r.N./ll.K. Appliction dismissed. 
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MiTTRA, A. J. C. 

Surya lihan — Plaintiff “Api-ellant. 
v. 

Rcnai— Defendant— Respondent. 

Misc. Appeal No. I B of 1917. Decided 
on 30th April 1917, against the decree of 
VI II. Diet. Judge, Aroraofci, 1* 
bor 1010, in A. No. 100 of 1910. 

(■) Berar Land Revenue Cod*. ( 1«'.96) .S. 205 
- Occupant of recognized division r.i curve) 
number cannot pre-empt another division o; 
•a. -no number. 

An occun*nt»>I * rocoftui/.«d divi i^ool i urvcj 
number, vvllliia the meaning of s 1(5), iWir 
Land R- v‘iiuu Oado, ha« not right ol pre-empt i .«» 
with refi ranee to aootbor recognized division of 
the *.atno nurvey number. ‘J N. L It. Hi. h' •'/. 

fl* 21.0 C 2) 

(b) Brrnr Land Revenue Code, * I89G>. S. 4 
(5)— Rcconni».*d division of Survey number— 
Meaning of. stated. 

A sub-division of a survey number made bv 
Agrooimut of parti** but which ha* uol been ro- 
cogniz'd within tbo meaning of S. (5), IWar 
land Rovouuo Cod*, in not a "rccogoi/ed division 
of a survey nutnbir." IP 206 C il 

(c ) Berar Land Revenue Code. (1806), S. 87 
— Survey number— Meaning of. 

The word* "survey number" in S. H7. i:?ra- 
land Rsvoiiue Code, include rocogni. ;<1 divisions 
of a mirvoy number. (P 206 Cl) 

(d) B-rar Lond Revenue Code. (1896), S». 4 
(5) and 86, 87— Record of Right* — Officer in 
charge of, cannot recognize division and hi* 
recognition it no bar to pre-emption. 

The Otlictfr-iu-chargo of tbo lteorJ of Rights is 
not an ottLcr authotisod, under S. 4 15). Iter.ir 
Land Revenue Codo. to recognize the division of 
a survey number. Therefore a recognition of a 
sub division bv him is no bar to pre-emption. 

II* 205 C 2) 

.V. M. Bed aka t — for Appellant. 

G. L. Subhedar — for Respondent. 
Judgment. — The plaintiff i3 theowner 
cf a demarcated plot in Survey Number 
200, which at the recent Record cf 
Rights has been numbered as 200/2. He 
seeks to pre-ompt what ha3 boon similarly 
rocorded as 200/1. This right of pre- 
emption is based on S. 205, Berar Land 
Rovonuo Cole. The parties are agreed, 
as held by this Court in Mt.Ganguv 
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Chandu (l). that the occupant of a recog- 
ni/.od division of a survey number has no 
right of pre-emption with reference tol 
another recognized division of the 9amel 
survey number. Tho point for doterrni-j 
nation is whether the pot him?, as thoyj 
have heon called, constitute “recognized 
divisions of a survey number" within the 
meaning of tho Colo, li they are, then 
on tho authority of the wo cited, there 
is no right of pre-emption and the plain- 
tiff's suit must fail, ii iney are not, then 
tho lower Court has rigbth r.-manded the 
case for trial cn the merits. Now S. 1 (•'») 
lavs down that 

"U*eojsui.*d divklsn of a survey uuu.bi.-r re- 
cognized at i*:e lr.tt preceding mr v-y . cr Mit-e- 
qunitly rccogol. A a* such by the Deputy Coni* 
minfoncr or any other ort'-cet recognized on hi* 
behilf." 

Admittedly there \' •*. no such recog ni 
tion at the hst eurvoy nor has it heon 
ruhtequeatly rocogni. c«l by tho Deputy 
Commissioner. Tho question is whether 
tho officer. in.chnrgo of tho Record of 
Rights, Barer. is an officor “authorized in 
this behalf.’ Under S. 86(l), when two 
or moto holdings arc included in a single 
survey number, the Doputy Commissioner 1 
or tho officer deputed to conduct any re- 
venue survey may recognize such hold- 
ing* without forming separate numbers. 
Holdings so Kcognizod shall ho “rocog- 
nizel divisions of survey numbers." Sub- 
S (2) declares the provisions of tho Code 
relating to survey numbers applicable, so 
far as may bo, to recognized divisions of 
survey numbers. The effect of sub-S. (2) 
S. 8(1 seems to bo that tho recognized 
division of a survey number stands, for 
all practical pui poso?. on tho same footing 
as a distinct survey number. Tbe revenue 
rocognized or fised on tho recognized di- 
vision of the survey number now becomes 
rovenue separately assessed. The sepa- 
rately assessed portion under S. 4 (iff) is 
to bo regarded as hold under a separate 
title and is, therefore, a soparato hold- 
ing. For non-payment of revenue, this 
separately assessed portion, that is. the 
recognized division of the survey number, 
being a separate holding, alone becomes 
liable to forfeiture without any liability 
to forfeiture of the reet survey num- 
ber. S. 30 occurs in a chapter rotat- 
ing to survey Settlement, and its object 
seem3 to be to enable tho Deputy Com- 
missioner or the Sottlemont Officer to re- 
vise the assessment, if necessary, at tho 

1. (1913) 9KLK 16=18 1 O 852. 
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revision of a Survey Sattloment. Although 
tha definition of a recognized division of 
a survey number contemplates the Deputy 
Commissioner recognizing such a division 
subsequently to the survey, there is no 
procedure provided for by the Code, 
unless S. 53 is held to apply to such a 
ceso. Probably the Deputy Commissioner 
will not recognize a division unloss the 
revenue fixed by the agreement of parties 
represents a fair proportion of the total 
revenue. The recognition of the division 
is, in my opinion, for purpose of separate 
liability to revenue. There are, however, 
restrictions introduced by S. 17 on the 
power of recognition. A minimum area 
fixed by rules under the Code is essential 
for such recognition. I read "survey 
number” in that section to include a 
"recognized division of a survey number", 
and this appears to mo to follow from 
Sub-S. (2) of the provious section. A 
Record of Rights can be prepared if a 
notification is issuod under S. 83, for a 
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The appellant asks me to hold that pre. 
emption is recognized only amoDg co-ocou- 
pants of the present sub-divisions made 
on the basis cf existing faols, a sub-divi- 
sion in some cases not extending to more 
than 1 guotha of land. This is practically 
to repeal the law of pre emption in Berar. 
No such intention could be doducod from 
the language of the Code and the recent 
amendment. The 9ub-divi9ion has been 
made only by agreement of parties and 
duly recorded but has not been recognized 
within the meaning of the Code. The 
ruling in Mt. Gangu v. Chatidn (l) has, 
therefore, no application I agree with the 
lower appellate Court that the plaintiff 
has a right of pre emption subject to the 
decision of various questions left un- 
determined by the first Court. The appeal 
fails and is dismissed with costs. I fix 
Rs. 15 as pleader's fee. 

P.N./R.K. Appeal dismissed. 
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survey 

"with a vlcv t.i tho Settlement of the Und reve- 
nue and to tho ascertainment and Record of 
Right* and liabilities of ovory dcicription connect- 
ed with tho land.” 

But a now Ch. 8- A has been added to 
tho Code in 1913, which enablos the 
Govornmout to direct tho preparation of 
a Record of Rights apart from any Survoy 
Settlements. Tho Otficcr-in-oharge, how. 
over, hi\9 no power to roviseraent. He 
merely ascertains and records existing 
fact such as tho amount of revenue ordi. 
narily paid or payable by eaoh person as 
the result of an agreement with his co- 
sharers. S. 96-J clearly lays down that 
no entry or entries in the Record of 
Rights or register of mutatious shall affect 
tho liability of any person to pay the 
land revenue of alienated or unalionated 
land under the provisions of this Code or 
other law for the time beiDg in force 
relating to the recovery of land revenue. 
The Officor-in-charge of the Record of 
Rights gives a separate serial Dumber to 
each portion of a survey number, bow- 
ever small (down tc a limit of 1 gunth), 
which is separatolv owned or cultivated 
by a single person or by a group of co- 
sharers or co-partners. Although paiki 
numbers (recognized divisions) have been 
shown as ordinary sub-divisions, the re- 
lation of the present sub- divisions to the 
former paiki numbers is indicated in the 
Record of Rights in the remarks column. 


MlTTRA, A. J. C. 

Tlaiobrao Apparao — Doiendant — Ap- 
pellant. 

v. 

Anad Jiao and others— Plaintiffs and 
Defendants — Respondents. 

Second Appeal No. 331-B of 1917, De- 
cided on 26th July 1918, from docree of 
First Additional District Judge, Akola, 
D/- 10th May 1917, in Appeal No. 254 
of 1916. 

Pre-emption — Suit for — Tree* standing on 
Und and rights of easement go with land. 

In a suit for'pormmioo of » pleco of land by 
pro-emptioo. lh« troe* standing on the land and 

rights ofoasemont appertaining to tho land 
p 4 « 5 with tho land. [P 206 C 2] 

3/. Chakerbutty—tor Appellant. 

G. L. Subhcdar—tor Respondent. 

Judgment. — This appeal wa9 filed be- 
fore the judgment in Surya Bhan v. 
lienai (l) was published. The learned 
counsel for the appellant admits that the 
ruling in question governs this case. This 
disposes of the first ground of appeal. As 
to the second ground of appeal the trees 
would undoubtedly go with the land on 
pre-emption. So would a right of ease- 
ment. It is urged that these rights were 
separately valued. But this is not so, as far 
is the sale-deed is concerned. Some state- 
ment was made to this effect in the first 
3ourt. The price of pre-emptio n decreed 

1. A I R 1913 Nag 20J=*2 I 0 4*7=U N L J 
51. 
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includes the value of the rights. There 
is no error of law pointed out by the 
appellant's counsel. The appeal U there- 
fore dismissed with costs. 

P.N./R.K. Appeal dismissed. 
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Drake-Brockmak. J. C. 

Apa Panduratuj and another — Plain- 
tiffs — Appellants. 


Damdia and another — Defendants — 
Respondents. 

Second Appeal No. 5S9 of 1917. Deci- 
ded on 1st July 1918. from decree of Addl. 
Dist. Judgo, Botul, D/- 20th August 1917, 
in Appeal No. 01 of 1917. 

Hindu Law— Succession — Mother — Re 
marriage — She can succeed to property of 
deceased son of first marriage. 

A mnurrind Hindu widow Is ectitlrd to succeed 
to ibo property left by a son of her f» r*c hu.b.»i:«l 
if the son dies after the ro-m irriiRt, IF 207 C 2) 

.V. Hiiawani Shankar — for Ap|>ellants. 

D. T. Mangal moor ty — for Res|>on- 
dents. 

Judgment.— This litigation relates to 
a houao which belonged originally to one 
Firangi, whoso family tree is as follows: 

Mahagya 

I 

!. I 

I’uiijya Firing! 

I l 

Damdia 
(defundant* 1 .) 


I I 

Kolbyu. ISudhu 

= Mi\iua 
(defcDdaut 2.) 


Madho. Nandu. 

After the death of Firangi hia son 
Kolhya diod without issue so that 
Budliu became sole owner. 15 years be- 
fore the suit waa filod, i. o , in 1902, 
Budhu was succeeded by his sons both 
of whom died in 1908. In the meantime 
Budhu's widow Maina had remarried in 
190G. Madho and Naodu each left a 
widow, but both those women remarried 
almost immediately after their husbands* 
deaths and Maina, having succeeded a9 
mothor of Budhu’s sons, was in possession 
whon the suit was brought. The plain- 
tiffs are vendees from the defondant 
Damdia and having failed to obtain pos- 
session from Maina suod for possession, 
cn the ground that she having remarried 
could not inherit her sons’ property. The 


trial lodge, following Sammar v. Ml. 
II ha go (|) and referring in Sadhu v. Mt. 
Pa ton. jo (2) and Ltrvian v. Gund a ji (3), 
dismissed the claim on the ground that a 
remirrie I widow is entitled to succeed 
to the property left by the sou of her 
first husband if the son died aitor t he ro- 
marriage. The plaintiffs ap|K*»led on the 
strength of the decision of Sian von, 
A.J.C., in Ha sore yv. Jla lahhda s (4), 
whore it was held that a Hindu v blow 
who remarries becomes thereat «t * incapa- 
ble of inheriting any property whiil . but 
for her remarriage, she would lu:\ a in- 
herited from a lineal successor ol her for- 
mer husband. Toe lower appellate ^'curt 
consi iered the learned Additional Judi- 
cial Commissioner to have taken a dif- 
ferent view iu Kashirao v. Uknrda (0) 
uud concurring with the trial Judge dis- 
missed tho appeal. In second appeal it 
is pointed out for the plaintiffs that in 
the ctso retorted as Kashirao v. I'larda 
(5) tho pro|>ositus I'andharmath died in 
1890 and his mothor Manjai remarried in 
1897 after inheriting tho Hold in dispute. 

It is contended therefore that tho re- 
marks at p. 118 (of 11 .V. L. li.) of tho 
report, regarding tho |K>iition which would 
have obtained bad Mar.j-ii ob.imod after 
reinuriiuge, Destitute r, mero obiter dic- 
tum and should not be taken intoaccount. 
It is further urged that just ns a widow 
by remarriage coasea to bo tho patni of 
her husband so sue must cease to be a 
Hot raja Sapinda of her son, to whom 
therefore she cannot inherit. Tho deci- 
sion in Iiasorey v. Hall abhdats (i) above 
cited is said to bo precisely in point aud 
* it is urged that if I am not prepared to 
follow it 1 should make a reference to a 
Bench. On a caroful porusal of tho judg- 
ment iu Iiasorey v. liallalltdass (4), I 
have come to the conclusion that with all 
respect to the learned Additional Judicial 
Commissioner who decided it I should 
not regard it as binding upon mo. It 
seems clear from tho facts stated at p. 174 
(of G N. L. Ii.) tbat tho plaintiffs failed 
to prove the date on which Mt. Chaturia 
remarried and that tbeir claim was really 
barred by limitation, inasmuch assho had 
held the land in dispute as occupancy 
tenant in her own right, not as heir of 

1 (1892) 6 0 P L B 86. 

2. (1903) 16 C P L R 99. 

3. (1910) 6 N L R 103=7 I C 513. 

4- (1910) 6 N L R 171=8 I O 1146. 

5. (1915) 11NLR 116=31 I O 290. 



20S Nagpur Beharilal v. HUKUMCHAND (Batten, Offg. A. J. C.) 1918 


her son Dbira by her first husband 
Latorey. 

The ante- penultimate paragraph of the 
judgment does indeed support the appel- 
lants, but for the reasou already stated 
this portion appears to have been unne- 
cessary. That it was recorded without 
any basis in the arguments of the counsel 
seems to be indicated by the fact that it 
contains no reference to the important 
decision in Sammar v. Mt. Bhayo (l). 
Moreover, the reference to Vrijbhukanilas 
v. Jiai Parvati (6) is not intelligible, 
for in that case nono of the women con- 
cerned had keen remarried. The Bom- 
bay ca»e really in point is B.isappa v. 
li agar a (7), where a i-*ull Bench of four 
Judges hel l, following the Calcutta deci- 
sion relied on in Sammar v. Mt. Bhago 
( 1 ), that a remarried Hindu widow is en- 
titled to succeed to the property left by 
her son by her first husband, t he son hav- 
ing died after the romarriigo. An earlier 
Bombay case to the same effect nChamar 
ilaru v. Kashi (8). And in a recent Cal- 
cutta caso of Gang a Prasad v. llama srey 
Shahu (9), Mookorjoo and Casper/., JJ. ( 
referred to Akora Suih v. Borcani (10), 
Chamar Ilaru v. Kashi (8) and Basappa 
v.llagava (7)asshowing the legislature to 
have recognized that remarriage not only 
does not operate as physical death of the 
widow, hut that it does not operate oven 
a9 a civil death for all purposes. Again 
in Laxman v. Gundaji (3), Bose. A.J.C., 
pointed out that a mother stands on an 
altogether different footing from a widow 
succeeding to hor son. becauso he is part 
of hor body, a connexion which cannot bo 
put an end to by the mother remarrying. 
Boso, A. J. C., further remarked that tne 
Hindu Widows Remarriage Act. 1853, 
could not apply to the caso of a mother 
remarrying during her son’s life, inasmuch 
as she had then no interest in her deceas- 
husband’s property by inheritance to 
him or his lineal successors. lie considered 
that the Act could not apply prospec- 
tively and a remark to the same effect is 
to be found in Kashirao v. Ukarda (5). 

In this state of the authorities I do not 
feel at all pressed by the decision in 
Basorey v. Ballabhdass (4) and following 
the earlier decision of this Court confirm 

6. (190S) 32 Bom 26. 

7. (1905)29 Bom 91 (F.B.). 

8. (1902) 2G Bom 38$. 

9. (1911) 33 Cal 852=10 I C G9. 

10. ( 18G9) 11 W R C R 82. 


the decrees of the Courts below. This 
appeal is dismissed with costs. In the 
lower Courts costs will be paid as already 
ordered. 

I'.N./R.K. Appeal dismissed. 

A. I. R. 1918 Nagpur 208 

Batten, Offg. A. J. C. 

Beharilal — Defendant — Appellant, 

v. 

JIukumchand and others — Plaintiffs 
and Defendant— Respondents. 

First Appeal No. 9 of 1918, Decided 
on 25th April 1918, from docroo of Addl. 
Diss. Judge, Saugor, D/- 28th September 
1917. in C. S. No. 76-10 of 1916. 

Hindu Law — Alienation — Coparcener can 
mortgage hi* own share without such nec*' 
»ity a* is binding on all coparceners, 

Under ibe Mitaksbara as strictly interpreted' 
any mortgage granted by a coparcener on bis 
own account ovor tbe jaint family property is 
invalid but tbo view that has prevailed in tho 
Central Provinces, following that of tbo Bombay 
and Madras High Courts, bns boon that a co- 
parcener can mortg»»e bis own share without 
any such necessity as is binding on nil tbo co- 
parceners. This view has been ono of gradual 
growth founded upon the equity which a pur- 
ebarer for value has to bo allowed to stand in 
his vendor's shoes and to work out bis rights by 
means of a partition: Case law discussed. 

[P 209 C 1] 

G. L. Sudhedar—ior Appellant. 

M. Gupta— for Respondents. 

Judgment. — Appeal by defendant 3. 
Thesuit out of which this appoal arises 
wa9 based on a mortgage deed executed 
by defendant 1 in favour of the plaintiff 
on 21st December 1909. Defendant 2 who 

is a minor, is the nophew of defendant 1. 
Admittedly they constitute a joint Hindu 
( family. Toe property mortgaged consis- 
ted of two houses and one house 9ite. 
The family own a lot of other immov- 
able property. Tbe appellant defendant 3 
is the purchaser of item 2 of property 
at an auction sale in execution of a 
decree in a money suit in wbioh the 
decree was against both defendants 1 and 
2. Defondant 2 was impleaded on the 
ground that the debt wa9 for legal neces- 
sity and binding on the joint family. I fc 
has been found that tbe money was not 
borrowed for legal necessity and that it 
was a personal debt unconnected with 
the family business. The learned Addi- 
tional District Judge has given a docree 
for sale as against defendant l’s share in 
the property mortgaged but has exonerat- 
ed from all liability the sharo of defen- 
dant 2. Defendant 3 appeals and asks 
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that item 2 of tbe property should be 
excluded from the operation of the decree. 
His case is that there could bo no sale 
deoree of any of that defendant l's share 
but ho is uot concerned with the other 
items though if he succeeds defendant 1 
will got the benefit of bis appeal under 
K. 33, 0 41, Sch. 1. Civil P. C. The ap- 
pellant's case is that on the fac- found 
whioh are not disputed plaintiff is not 
entitled to proceed against tno mortgaged 
pioperty as the deed is entirely void as 
a mortgage cf fainilv property. The con- 
tention of the learned counsel for the 
appellant is that a cosharer cannot mort 
gage oven Ins own sharo without some 
3uch necessity as is binding on a ; l the co- 
parceners. This is tbe view taktn by 
tbe Allahabad and Calcutta High Courts. 

The contrary view has prevailed in 
i Bom bay and Malms and tbs Bombay 
,and Madras viow has been followed io 
these provinces; it will be sufficient to 
rofor to Diwaker v. Janfriihan J l) 
Mu'cund Hum Sukal V Ham Halm (2). 
No doubt under the MiUkshara l»tf as 
strictly interpret' d any moi :g ■• o gr&ate 1 
bv ono oopiroenor on bis vo account 
over the j «inr family properly ii in ill 1 
an ’ tie Miuk-!nra law Ini '*0 n -trie'.ly 
followed by the Alisha >> l and C.’outt* 
High Courts. As stato 1 in Suraj Dunsi 
'Kocr v. S! eo Pe r sad Singh (3). The law 
a9 osfablLhod in Madras a. d Bombay 
jhas boon one of gnduil growth founded 
lupon the equity which a purchase.' for 
value has toboallowod to Stand in hi. ven- 
dor's shoos and to work out his rights by 
means of a partition. In Lak*hman Dada 
Naik v. Iiamchandra Dada Saik (l) 
thoir Lord ship* of the Privy Council clear- 
ly reaognisad the view taken in Midras 
and Bombay Tiioy lefor to it as ancxcep- 
tional doctrine establish© 1 by mo loro 
jurisprudence. In Balgolind Dai v. 
Narain Lai (5) thoir Lordships again 
recognized tbe rulo obtaining in Ma Iras 
and Bombay. It is contendoi by the 
learnod counsel for the appellant that by 
two recent decisions thoir lordships of 
tho Privy Council have rulel that the 
stricter view, whioh they have recognised 
as being properly applicable to the United 
Provi nce s and to Bengal, is of universal 

1. (IB'10) SCPLRCl. 

2. (1906) 2 N L R 62. 

3. (1880) 6 C»1 143-6 1 A 88 (PC). 

'• ( 18*0-8) 5 B»m 48=7 I A IS1 (P C). 

5. (1893) 15 All 3?9=20 I A 1 1C (P C). 
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application and should bn applied to 
Madr»B »nd Bombay also. Tho 1 st case 
relied on is Sail u Ham Chandra, v. filiup 
Singh (6). f have studied this case very 
a.truiulh and I do net find any decision 
whatever of their Lord ships upon the 
point now in dispuie. 

The case was one from All ; ha bad and 
tho appellants did net if i to say 
tnat one copircoriet could Menace his 
own sharo if tbe .aliona: ion as a whole 
was not binding on bis eo;*or«:ym »a. Tho 
points lor decision of thoir Lordships 
were ontirel v different. uiJ v:h-t tl.ei' 
Lordships decide! *»as .'.but '.a-, the 
exact nature oi a « .antecedent • ht, and 
(hat mortgage otherwise not binding 
oo the sons would noi bo binding or them 
hoc iuvj o: /.'lj piou* obligation. Tho ap- 
pellants accoptod tho Alhhabal view that 
tho father c 'old • « ■ alieuato oven his own 
•hero unless the alienation of: heir sh ro 
was hindii j cu ihe «-ns. i am, however 
rewired to inother cue uot referred to 
iu flic groands cf appe:*.i, viz., Lr.chhman 
Prasad v. Sarnam Singh (7), in whioh 
tho point oow in question was directly 
in issue It was cont ndid for tho appol. 
la.il s tint the mortgage could be onforcod 
acaiust tho sharo of 'ho mortgagor him- 
self, «nd this plea was r.'joetod by their 
L>ids>ips of the Privy Council, who 
pi tted with nppr v 1 the geuertl la v as 
laid down by Lord Watson in Madho 
Par shad v. Mehrian Singh (8) The 
loaroe I counsel for the appellants relios 
on tho following words used by their 
Lordships* 

"N *.f lb r i are Ihe principles \v bid) govern 
this and all other cm •< f Ibo kiuJ, and accord- 
ing i» tfce.e principles, ‘-her'' can bo no doubt 
that Ibe pi< tent mortgage ii void.” 

It append to mu however that thoir 
Lord-hip.* did not iutoud that thoir ob- 
servation ? ehoul I by applied to the whole 
of India u.oluJing Madras and Bombay. 
The case was ono from Allahabad and the 
appellants contended that the genoral rule 
applied in Allahabad an 1 Bengal should 
bo departed from and the precedent of a 
particular Cdcutta case followed. Their 
Lordships held that that particular oase 
must b9 distinguished. No Madras and 
Bombay case was referred to in argument 
or by their Lordships, nor was any refer- 

~6TaTr 1917 P C 61=39 All 137=39 I C ‘.80 
=44 I A 126 (P C). 

7. AIR 1917 P C -1 1=?9 All 500=40 I C 284 
=44 I A 163 (P C). 

8. (1391) 18 Cal 157=17 I A 194 (P 0). 
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ence male by counsel or by their Lord- 
ships to any of the cases in which their 
Lordships had referred to the view taken 
iu Madras and Bombay. It appears to me 
impossible to suppose that their Lord- 
ships intended their observations to over- 
rule the view taken by the Bombay and 
Madras High Courts, without making 
any reference whatever to any ruling of 
the Madras or Bombay High Courts or 
to any of the previous references made 
by the Judicial Committee to the views 
obtaining iu Madras and Bombay. I do 
not consider that there is anything in 
this ruling which makes it imperative 
upon this Court to depart from the prac- 
tice which has previously obtained in 
these Provinces, based upou the practice 
prevalent in Madras and Bombay. For 
these roasons the appeal is dismissed with 
oosts. 

P.N./R.K. Appeal dismissed. 

A. I R. 1918 Nagpur 210 

Batten. Oppg. J. C. 

Banmal : — Defendant — Appellant, 
v. 

Nihal Sin>j' — Plaintiff— Respondent. 

Second Appeal No. 62 of 1915, Decided 
on 23rd April 1918, against decree of 
Divl. Judge, Raipur, in Civil Appeal 
No. 99 of 1914, D . 18th November 1914. 

<») Tran.fer of Property Act. (1882). S.1I7 
— Provisions of Chap. 5 do not apply to 
agricultural lease. 

A lease of a village or of a share in a village for 
tho purpose of bringing it under cultivation is a 
lease for agricultural purposes and the provisions 
of Cbap. 5, T. P. Act, do not apply to it as laid 
down iu S. 117 of the Act. [P 211 C 2) 

(b) Landlord and Tenant — Agricultural 
lease — Tenant is entitled to reasonable 
notice. 

In the case of an agricultural leas? the tenant 
is entitl'd to a reasonable notice before eject- 
ment. Wbnt i* a reasonable notice ie a question 
of fact: 9 Cal 49; 12 Cal 82 and 26 Cal 761, 
Foil. IP 211 C 2) 

A notice giving tbe tenant more than six 
months for vacation is a reasonable notice. 

(P 212 C 1) 

(c) Londlord and Tenant— Onus is on ten- 
ant to show that tenancy had become per- 
manent. 

The length of the period for which a tenant 
has been holding land dees cot. in tbe absence 
of anv contention that tbe rent has cever been 
enhanced, raise an" presumption that the ten- 
ancy is a permanent one. (P 212 C 1] 

To raise an equitable estoppel against a lessor 
precluding him from suing for possession on tho 
determination of the tenancy, the tenant must 
show facts suSciont to justify a legal inference 
tlir.t the lesser has by plain implication con- 


tracted that the right of tenancy should be 
changed into a right of permanent occupancy. 
21 All 496 (P C), Foil. [P 212 C 21 

(d) Transfer of Property Act, (1882), S. 51 
— S. 51 does not apply to tenants. 

Section 51, T. P. Act, does not apply to ten- 
ants. [P 213 C lj 

A tenant is not entitled, either under the T. P. 
Act, or apart from it, to any compensation for 
any improvements made by him on the land 
during the continuance of his tenanoy. 27 Oal 
570 and AIR 1914 Mad 564, Foil ; 2 N L R 
31; Disappr. (P 213 C 1] 

Judgment. — This appeal arises out of 
a suit for ejectment brought by the 
zamindar of the Gundardehi zamindari, 
in the Drug Tehsil, of the Drug District 
against the appellant, the thekedar of the 
villago of Limora. It appears from the 
District Gazetteer that there are 55 vil- 
lages in tho zamindari, of which 41 are 
leased to thekedars, of whom 28 have 
received the 9tatus of a protected tbeke- 
dar under S. 65-A, C. P. Land Re- 
venue Act, 1881. The villago was hold 
by Mukti. the father of tho appellant, on 
an annual theka jama of Rs. 300, whioh 
was subsequently enhanced to Rs. 351. 
The jama was again enhanced to Rupees 
396 the time of the execution of 
Ex. P. 1 dated 9th December 1904, whioh 
the plaintili describes as akabuliyat, that 
is to say, counter part of a leaso for sis 
years. Tiro deed recites a9 follows: 

“L'p to tbit date I used to pay a jama of 
Rt. 351 Including cesses, but uow tho ccstes have 
been enhanced by Rs. 45 so I will now pay a 
total iama of Rs. 396, including cosset, annu- 
ally In two equal instalments up to tbo time cf 
the now Settlement, that is to say. for six years." 

This document was not registered. 
Tho zamindari estate was under the 
management of the Court of Wards 
from 1st January 1906 to 10th Sep- 
tember 1913. On 23rd June 1911 the 
Deputy Commissioner, as agent of the 
Court of Wards, issued a notice to Mukti 
stating that the theka expires, according 
to the kabuliyat, on 30th Judo 1911, and 
calling upon him, to vacate possession on 
32th June 1911. Mukti was dead and the 
notice was received by his son the ap- 
pellant Banmali. On 30th August 1911 
a 2nd notice was issued to Mukti, saying 
that the theka jama for 1911-12 woulc 
not be received and warning him that be 
would be laible to a suit for possession 
and damages. On 2St'n November 1911 a 
3rd notice was issued to Banmali him- 
self, giving time till the end of May Ul- 
to vacate the village. Banmali refuset. 
to aocept service cf this notice. 
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Banmali theD applied to the revonuo 
authorities for protected status. Sometime 
in the beginning of 1913 the Financial 
Commissioner passed a final order, allow- 
ing Banmali to select 100 acres oat of the 
home farm to he his ocmpauoy holding, 
but refusing him protected status. Ban- 
mali applied to the Financial Commis- 
sioner for review of this order, and the 
Financial Commissioner or. 19th May 
1913 passed an order (Ex. P.7) refusing 
the application and informing Banmali 
that he would lose the honefit of the 
former order uuless he selects his 100 
acres in three months. Banmali refused 
to comply with the order and on 21st 
November 1913 the Financial Commis- 
sioner cancelled the grant of occupancy 
rights (Ex. P 6). Meanwhile on 8th April 
191.1 the plaintiff himself sent a notice, 
which Banmali ref usod to accept, to tho 
elfect that Banmali would he liable to legal 
proceedings if ho retained nossession of 
anything moro than the 100 acres. 

The learned Divisional Judge has found 
that Mukti first boenmo thekodar about 
1870, and that defendant has failed to 
provo the tor ms of the lease. Some locu- 
inent appears to have been executed hut 
it 13 not forthcoming, xn-i oloirly it was 
not rogi store 1. |[ 0 hiv also docidod that 

the documont of *th December 1901 is not 
a lease hut a more agreement to pay on- 
banced jama till the next Settlement, 
which it was assume I would take place 
»n 1910. He has found that the appel- 
lant has failed to provo by evidence that 
the or ‘S»nal lease to Mukti was a leaso in 
perpetuity, and that the collateral facts 
do not establish that the loaso is a per. 
potual one On the question of notice 

the learned Div.siona 1 Judge has held 

that the third notice, dated 28th 
Novombor 1911 giving Banmali notice to 
qu before 1st Juno 19 n wa9 9uffici(jDt 
notics. Defondant pleaded that the lease 
year coincided with the agricultural year 
which in Drug expires on 31at March. 

, 0 ,u ‘8° expresses the opinion that the 
loaso year expiros at the beginning of 
June, out I doubt if this can he charac- 
tomod as adefinite finding. The Divisional 
Judge has also hold that by reason of 
Cl. (Ii), 8. 108, T. P. Act. theappellant is 

no “ entitled tocompensation for improve- 
ments. and on the evidence adduced ba- 
the appellant has held that he has failed 

to prove the exact nature or value of the 
improvement, or that he has made any 


improvements other than such as ho 
would naturally make for tire beneficial 
onjoymont of even a temporary lease, or 
that the Zemindar allowed Mukti and 
Banmali to spend .noro money than lie 
otherwise would, under the impression 
that the Zemiodar acquiescod in tho ex- 
penditure and tacitly guaranteed its bene- 
fit to tho lessee. 

The first ground of appeal is to the 
effect that a9 the plaintiff sot up a loaso 
for a term and not a lease from \oar to 
year, it lay on him to provo that tho lease 
had come to an end. On this point I 
agree with tho Divisional Judgo’sobserva- 
tions in para. 9 o' his judgment. The 
pleadings are not scientific, as is usual in 
the mofussil. The appollant has in no 
way been prejudiced, and if tho evidence- 
shows that tho lease was merely a lease 
from year to year, tho plaintiff is entitled 
to any remedy ho is ontitlod to on that 
finding. 

The secood ground of appoal is that 
the notices were not legally sufficient 
totormimteeveii a year to year lease. It is 
contended that it is not proved that the 
loa :e year ondod at tho beginning of June. 
Tho »rl notice gavo more than 6 month’s 
notics ending with tho end of May. The 
learned counsel for the respondent arguos 
that oven if S. 10fi, T. P. Act, applies, tho 
notico i> sufficient. Ifo contends that it 
i*» evidout that neither party knows when 
tho tenancy began, and defendant's wit- 
nesses who say that tho original lease was 
in writing do not say in what quarter 
the lease begin. The main contention 
for tho respondent, howevor, is that the 
loaso being a lease for agricultural pur- 
posos, the provisions of Ch. 5, T. P. Act 
do not apply to it, as laid down in S. 117 
of the Act. Thiscontention must in my opi- 
nion prevail. It was observed by Ismay.J. 
C., in Anup Singh v Khuman Singh (l) 
that a leaso of a village or of a share in a 
village is cloarly a lease for agricultural 
purposes and the provisions of Ch. 5,1 
T. P. Act do not, therefore, apply. The! 
observation is particularly apposite to 
thi9 caso, where the lease was for the 
purpose of bringing the land under cultiva- 
tion. Iu such cases the tenant is entitled 
to reasonable notice, and what is reason- 
able notice is a question of fact: vide 
Jaqat Chunder Roy v. Rup Chand 
Chango (2), Radha Gobind Koer v. 

1. S A No M2 of 1902. 

-• (1S33) 9 Cal 48. 
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Rakhal Das Mukherji (3) and Di gamier 
Mhato v. Jhari Mahto (4). T have no 
doubt whatever that the 3rd notice was 
a reasonable cotice as it gave more than 
six months for vaoation, and there would 
be no crops left on the land on the date 
mentioned in the notice. It is not 
alleged that there is any local custom or 
looal law hearing on the question. Thi9 
ground of appeal therefore fails, if the 
lease was one from year to year. 

Grounds 3 and 4 of appeal are to 
the effect that the conduct of the plain- 
tiff in standing by and allowing the 
defendant to erect costly structures of a 
permanent character, to raise embank- 
ments and to build tanks raises a pre- 
sumption that the lease wa9 a perpetual 
one, and* estops the defendant from 
pleading that the lease was a temporary 
one. In this connexion the appellant's 
counsel complains that no attention was 
paid to an application mado to the first 
Court by the appellant asking that an 
Engineor he appointed as Commissioner 
to mako an estimate of the costs incurred 
in making improvements. This applica- 
tion was presented on 25th Sopteraher 
1014 at a very early stage of the case, 
before the defendant was reprosente 1 by 
a ploader, and it does not appear to have 
been brought to the notice of the Court 
at the time. Subsequently the defendant's 
ploador male no allusion to the applioa- 
tion and did not renew it, and ho closed 
his oasu without asking for tho appoint- 
went of a Commissioner. In these cir- 
cumstances the application must bo held 
to have been dropped, and the appellant 
has no legitimate grievance. 

I bavo no ooubt whatever that tho 
learned Divisional Judgo is right in hold- 
ing that the length of the period for 
which the appellant and his father have 
been holding the village as tenants doss 
not raise a presumption that tho tenancy 
is a permanent one. Tho tenure com- 
menced in about 1870, and the 9uit was 
file! in April 1914, so that the lessees 
have been in possession for about 44 
years. The learned Divisional Judge has 
cited Nabu Mondul v. Cholim Mtillik (5). 
where long possession for upwards of 
GO years was held not to justify the 
presumption of a permanent grant ; a 
similar view was taken in Narayanbhat 

3. (18%) 12 0.1 82. 

4. (1899) 26 Cal 761. 

5. (1898) 25 Cal 996. 


V. Davlata (6) ; it is not contended tha fc 
the rent has not from time to time been 
enhanced. 

The pleading on which these grounds 
of appeal are based are that in ?1868 a 
permanent lease was given to Mukti, that 
on the faith of the clear declaration by 
the zamindar that the lease was perpetu- 
al, Mukti made considerable improve- 
ments by oxavating a tank at a cost of 
about Rs. 8,000, by laying out gardens on 
an area of 8 acres at a cost of Rs. 2,000, 
by building pucca houses at a cost of 
about Rs. 10.000 and by erecting em* 
bankment9 of fields at a cost of about 
R 9 . 2,000 ; that tbo zamindar stood by 
and allowed Mukti to make these improve- 
ments and cannot eject the defendant 
without making conponsation ; and that 
the plaintiff is estopped by this conduct 
from ojeoting the defendant. Tho loarned 
Divisional Judge ha9 held that tho defen- 
dant has failed to prove any express 
declaration on tho part of tho zamindar 
that tho lease was a permanent one, 
and in thi9 Court tho contention is that 
the conduct of the zami'»dar in standing 
by croat09 a presumption of permanently 
and estops him from ejecting the defon- 
daoi. Among th3 cases relied on for tho 
appellant are Dattatraya Rayaji Pat v. 
Shridhar Narayan Pat (7) and Yeshwa- 
dabai v. Ramchnndra (8), but. as pointed 
out in Ismail Khan Mahomed v. Jaigun 
Bibi (9). In the former case thero were 
very special circumst metis, whilo in tho 
latter case the land was fazendari land 
from which tho tenant could not be 
ejected. 

Tbo law on the subject ha9 been 
clearly ox;>oundel by tho Judicial Com 
inittee in Beni R im v. Kttndan Lai (10), 
where it was laid down that to raiao 
an equitable estoppel against the lessor 
precluding him from suing, on tho deter- 
mination of h'9 tenancy for possession, 
the tenant should show facts sufficient to 
justify the legal inference that the lessor 
has by plain implication contracted that 
the right of tenancy should bo changed 
into a right of permanent occupancy. Hero 
the lexrned Divisional Judge has hold as 
follows: 

“In the present c»<ie the leaac wag of an egri- 
cultural village, and even on a defioito tenure 

6. (1691) 15 Bom 667. 

7. (1893) 17 Bum 746. 

8. (l a 9») 18 Bom 66. 

9. (1900) 27 C.l 670. 

10. (1899) 21 All 496=27 I A 68 (P C). 
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for a fixed period, or an indefinite tenure from 
year to year with sic any assurance at all of 
extended tonuro, tho lessee was bound by his 
own incerest to build residential houses and carry 
out oortiiu routine improvements. Otherwise be 
would not have obtained the full benefit of his 
lease. In the absence of clear proof or strong 
presumption that the Zemindar allowed Mnkli 
and Banniali to spend more money than he 
otherwise would, unler tho impressiou that the 
Zemindar acquiesced in the expenditure and 
tacitly guiranteed its benefit to the leases, I 
am uunblo to hold that Btninali has proved that 
he is ontiiled to retain possession.'* 

In the Privy Council case last quote' 1 
it was laid down that aoquiescen?' is not 
a question of fact, hut of legal ioferenoe, 
from tho facts found, and upon it the 
judgments of the first and the appellate 
Court are not final. But I can see no 
reason whatever for dissoDting from the 
conclusions of tho learuol Divisional 
•fudge. It is a common occurrence for 
/i-'inindars to give !-• 1909 of villages for 
tho purpose of bringing thorn uo * »r culti- 
vation, and of necessity the 1 cs«6hs under- 
take such works and orefct such dwelling 
houses as are nocesaary but it does not 
follow that loisos must therefore he deem 
od to he permanent, in tho «.h«nce of 
an express contract to that offoit. Tho 
last ground ol appoil is that tho appel- 
I ant is entitle I to compensation for 
tho improvements. S. 51, T. P. Act 
certainly doos not apply to tonant*: 
vide Ismail Khan Mahomet v. Jaigun 
Hi hi (9) and Rajah of Venkalagiri v. 
Mukku Narsaya (II). nor apart from tho 
(provisions of the Transfer of Property 
Act is a tenant entitled to this roliof. 
The case of Colliar v. flarott (12) was 
not one of tenancy. Since tho .anneal was 
argued my attention has been drawn to 
an unpublished ruling of Skinner. A. -I O., 
in First Appeal No. 17 of 1010. in which 
ho allowed compensation to a tenant for 
improvements by 

“virtu* of the provision* ol S. 70. Contract Act. 
and of our Oaurl’t oavsrlo imporc coui- 

t < Hl.» cjuditions on tho rilicf tb«y grant.” 

This ruling is uuupportsd by autho- 
rities, and speaking with due respect, I 
am unable 6> follow it. T.iore is a series 
of uonneobed appalls of the same na'.ure 
from another District, and I had hoped 
before the delivery of this judgment to 
have tiio benefit of the arguments therein 
but those appeals hive been postponed in 
the hope of a compromise and have not 

11. A I R,19 14 Mid 561 =7 I C 202 = 37 11*41 

12. (1906) 2 N L R 34. 


yet been fully argued, The appeal is dis- 
missed with costs. 

P.N./k k. Appeal dismissed. 
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Kotwai., A. J. C. 

Laxminarayan — Decree- holder Ap- 

pellant. 

v. 

Ml. Pur no ha i and anothet — -ludginont- 
dehtor — Respondents. 

Misc. Appeal No. - »-B of 1917, De- 
cided on 10th April 1918, from order of 
Sod Aid! Divl. Judge, Atnraofci, !>/- 25th 
Juno 1917. in Kxn. O.iso No. 23 of 1909. 

Civil P. C. (1908). O 21. Rr. 67. 68.54(2) 
— Copy of proclamation of »nlc to be af- 
fixed upon conaoicuou* part of Court bouir 
and tale to take place 30 day* thereafter— 
Sale ia vitiated if formalities ore not ob- 

»er ved —Civil P C. O. 21. R 9. 

A ouvnl Un proclamation of .-.;lo must, undar 
It. i*.7 ctd with R. 54 *(2) O. *21. be fttfixod 
up?n .i coo* pica: a* put of tb* Osurt bouw, and 
under R. CS of the Order the «al ) must take place 
alter ibo expiration oi a. lua : JO days from the 
d'.v on whicj tho cop;, of the p.ooUmati >u is *o 
affix'd. Ao omlssbn to comply with any of 
those ionuihliet t« a malarial irregularity in the 
publication of ibo <a)o within Uo moaning of 
O. 21. R. 90. an J vitiate* the ado. 

1 1 me *2; l- *211 »: l] 

K. V. Dcosk r and $. K Durant— tor 
Appellant. 

M. V. Joshi -for Respondents. 

Judgment. —Too appellant is tho as- 
signee of i docruo for silo passed on foot 
of a mortgage in favour of one Sulaaukh 
Janki las. A house, tho subject of the 
mortgage, was ordorod to bo sold on 29th 
March 1917. The appellant, who has 
boon substituted as tho decree-holder, hid 
at the silo, and tho houso was knocked 
down in his favour for lls. 8,000. As ho 
did notdepiooif. the 23 per cent of tho price 
of the silo, tho sale Amin pul up the house 
for sale again, but thero was no bid. On tho 
executing Court receiving tho silo Amin's 
report, it .ordered a fresh sale proclama- 
tion to issue an 1 afresh sale to be hold 
on 14 th May 1917. On this data the house 
was knocked down to the respondent for 
a sum oi Rs. 050. The appellant applied 
to tho exoeuting Court to set aside the 
stilo but tho application was summarily 
dismissed. An appeal has now boon filed 
to this Court by him. On looking through 
the record I find that there was a material 
irregularity in the publication of the aale.j 
A copy of the proclamation of sale must.i 

under O. 21, R. 67, read with R. 54 (2)j 
be affixed upon a conspicuous part of the 
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Court house, and under R. 68, the sale 
must take place only after the expiration 
of at least 30 days, from the day on which 
the copy of the proclamation has been 
affixed on the Court bouse of the Judge 
ordering the sale. 

The proclamation announcing the 2nd 
sale bears an endorsement, dated 14 th 
May 1917, that a copy of it is affixed to 
the board. I take this prima facie to 
mean that it was affixed on that day. The 
house was sold on the first occasion for 
Rs. 6,000 and is said to fetch a rent of 
Rs. 80 per month. Its sale for Rs. 650 
( only on the second occasion cannot but be 
said to have resulted in a substantial in. 
jury to the decree holder. I set aside the 
second sale of 14th May 1917 in favour of 
the respondent Purnabai. The question 
remains whether the first sale in favour 
of thedooroe-holder should beupheld. In 
view of the fact that the decree. holder 
took no steps to have the order of the 
executing Court, dated 5th April 1917 
ordering a fresh sale sot aside, I do not 
consider it necessary to interfere with 
that order. The result will be that a 
fresh sale will have to be held after the 
necessary preliminary formalities. As 
regards costs the appellant is to blame 
for not having taken proceedings to have 
the order of the executing Court, dated 
5th April 1917, set aside. I direct that 
he will pay the costs of the respondent 
Purnabai throughout, including the costs 
of the sale certificate and Rs. 15 as plea, 
der’s foe in this Court. The appeal is al. 
lowed to the extent indicated above. 
P.N./r.k. Appeal partly allowed. 
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Findlay, Offg, A. J. C. 

Ganpaty— Applicant. 

v. 

Chimnaji — Opposite Party. 

Criminal Revn. No. 68 of 1911, Deci- 
ded on 25th March 1928, from order of 
Divl. Judge, Nagpur, D/- 20th February 
1918, in Misc. Civil Appeal No. 5 of 
1918. 

Provincial Insolvency Act (1907), S. 43 
(2) (b)— Proceedings under S. 43 (2;— Insol- 
vent informed of nature of proceedings, 
offence with which he was charged and its 
consequences — Essentials of criminal trial 
were complied with— Framing of charge was 
not necessary. 

In a proceeding under S. 43 (2), Provincial 
Insolvency Act, it is not essential that there 
should be a definite charge, finding and a con- 
viction as a foundation for a sentence under the 


1918 


said 


provisions. All that the law requires is 
that the principles underlying a criminal trial 
should be observed in essentials: AIR 1915 Cal 
111 Dtsappr. IP 214 C 2) 

where an msolvent who was beiqg proceeded 
against under S. 43 (2) (b). Provincial Insolvency 
Act. was informed of the nature of the proceed- 
ings. the offence with which he was charged and 
of its consequences: 

Held: that the essentials of a criminal trial 
were complied with. [P 216 0 2) 

Gangadhar Sitaram — for Applicant. 

Order. The present applicant for re- 
vision Ganpaty was sentenced to three 
months' simple imprisonment by the 

?ow° r \ dinate . J “ d6e * Na SP ur . under S. 43 
(-j (d), Provincial Insolvency Act, in res- 
pect of his having concealed in the insol- 
vency proceedings certain property al- 
leged to be his. His appeal to the Dovi- 
sional Judge was dismissed on 28th Feb- 
ruary 1918. On revision to this Court 
the main position taken up has been 
that the proceedings, as held by the Sub- 
ordinate Judge, were not carried on the 
analogy of proceedings under the Crimi- 
nal Procedure Code, that the burden of 
proof was wrongly placed on the appli- 
cant and that the applicant was pre- 
judiced by the evidence on behalf of 
the opposing creditors having been re- 
corded after the applicant’s evidonco 
bad been taken. I am not however 
with all deference prepared to accept the 
proposition, laid down by Jenkins, C.J., 
in Uarihar Singh v. Moheswar Prasad 
(1), to the effect that in a proceeding un 
der S. 43 (2), Provincial Insolvency Act, 
there must be a definite charge, findingj 
and a conviction as a foundation for 
sentence under the said provisions. It] 
seoms to me that so long as the princi- 
pals underlying a criminal trial are ob- 
served in essentials, this is all that the 
law requires. 

In the present case the applicant was 
adjudicated an insolvent on 20th April 
1917. The learned District Judge who 
was then dealing with the case, there- 
upon framed what was termed "issue 
and charge.” This fell into two parts 
and the following was the text of that 
second part: 

"If the insolvent has property as alleged whiob 
is not entered in his petition, what punishment 
should be awarded to him under S.*43 (2)(b) of 
the Act ?" 

A note follows to the effect that the9e 
issues are read and explained to the in- 
solvent and "it is made clear to him that 
they will he treated as charges. He, 

1. AIR 1916 Cal 117=27 I C 199. 
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pleads not guilty." It is thus clear that 
to all intents and purposes a formal 
charge like that for a criminal offence 
was made against applicant, and further 
this charge and its possible consequences 
w>re explained to him. The Subordinate 
Judge however who subsequently dealt 
with the case in August 1917, made the 
mistake of recording the evidence for the 
present applicant before he recorded the 
evidence for the creditors. Were there 
any reasons to suppose that the appli- 
cant had been prejudiced by this proce- 
dure, I should undoubtedly have felt 
compelled to remand the case fcr a fresh 
inquiry on the charge against the appli- 
cant, but after carefully examining the 
evidence on the record I agree with the 
learned Divisional Judge in thinking 
that even if the oral evidence produced 
by the crelitors he entirely disregarded, 
tbero has beon ample proof that the ap- 
plicaot has fraudulently concealed the 
property. Any evidence the applicant 
desired to offer was duly taken an 1 so far 
as the undings of facts go, there is not 
the slightest ground for disturbing the 
dooision como to by the two lower Courts. 
A furthor point has however been raise;*, 
viz., that the circumstances of this oa«* 
did not bring it within the purview cl 
S. 41 (2), Provincial lusol.’ancv Act, a* 
all, and in this counoxion 1 have been ro. 
ferred to the decision of their Dordships 
of the Privy Couucil iaChhatrapat Sntgh 
v. Kharag Siugh (2) as well as to the 
judgment of Mookorjee, J., in Udai Cnand 
v. Ham Kumar Khara (3). 

As pointed out however by the teamed 
Divisional Judge the Privy Council cAse 
just oitod has obviously no application 
in the preBont instance. That case had 
no reference to proceedings under S. 13 
of the Aot and as regards the Calcutta 
Weekly Notes caso just quoted it does 
not favour the applicant as order of ad- 
judication had already been made. What 
that ca6e laid down was that the conduct 
of the petitioner in relation to his credi- 
tor can be taken into account only at a 
later stage of the proceedings, when the 
question of his discharge arises for con- 
sideration. What we are dealing with 
under S. 43 is an offence which is com- 
mitted against the Court inasmuch *9 the 
‘petitioner has fraudulently concealed 

2. A 1 R 1916 P C 64=41 Oal 535“ 39 I C 788 

(PC). 

3. (1910) 7 1 C 394. 


property which was in his possession or 
power and which it was his duty to bring 
to the notice of the Court. In those cir- 
cumstances f see nocv. se to interfere and 
the application for revision is dismissed. 
The applicant- must surrender to his hail 
and will ho sent, to the Court of the 
District Judge, which will have the ne- 
cessary orders for his serving the remain- 
dor of the poriod of the sentence passed 
on him. 

I'.N.'r.K. Application disunited. 
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Battkn, A. J. C. 

ItauicU&ndr.x and others — Plaintiffs — 
Appellants. 

v. 

DaU.xlriiya— Defendant- Respondent. 

Second Appeal No. 07(1 oi Iff] 7, De- 
cided on 4th Sop'.omber 1918, from lecroe 
of Dist. Judge. Nagpur, D/- 8th August 
1917 in Appeal No. 110 of 1917. 

• ) Civil P. C. i5 of 1908), S 100— Finding 
of foci not deduced from evidence, ia liable 
to be upset 

\ finding of fact, in order to be binding in 
*»ond appeal, -.bould be one that can bo reason- 
aolr deduced from tbe evidence. If it ia not 
-.u.B a uuding, tbc High C^U't has authority to 
inltrfo* with It. .'ICC 1,2] 

bl Will — Draft, unsigned and undated can 
operate at will, 

\ draft will oc'igncu .md undated may be 
IcRilly « <11 i: it ouUio- the lact wi-hc' of the 
testator. (Cow-i iw <fi cMstsd.) [P 316 C 1] 

Tt. K. Hose cn i M. D. Kinkhtdi — for 
Appellants. 

M. V. Josht and C. H. Parak'n — lor 
Resjiondeot. 

Judgment.— Appeal by tno plaintiffs. 
The appeal arises out of a suit brought 
bv the plaintiffs. appellants for the posses- 
sion of a liouso which forms only one 
item of the property iu disputo between 
the parties, hut the suit rotates only to 
the hou90. The plaintiffs' father Govind- 
rao was one of four brothers Venkat Rao 
M&kund Hao, Govind Rao and Gopal Rao, 
The defendant is the son of Gopal Rao. 
The plaintiffs' caso is that the property 
was the self- acquired property of Venkat 
Rao, who was separate from his brothers. 
The plaintiffs’ claim to the house is based 
on a will said to have been executed by 
Venkat Rao shortly before his death, 
which occurred on 12th August 1914, 
The will is in the handwriting of -Venkat 
Rao, but is not signed or dated. If the 
document contains the final expression of 
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Venkat Rao’s final wishes as to the dis- deduced from the evidence, this Court 


position of his property, the fact that it 
is not signed or dated would not prevent 
its being regarded as a valid will. The 
quostion before me is whether or not the 
District Judge was right in holding that 
the document did not contain Venkat 
Rao’s final wishes. Tho learned advocate 
for the respondent coutends that this 
Court as a Court of second appeal is 
bound to accept the 6nding of fact that 
Venkat Rao did not intend tho document 
to be his final will, but loft it unsigned 
because he wished to postpone the final 
disposal of his property and intended 
before signing it to vary it to some extent. 
The learned advocato for the appellants 
contends that though he is bound by the 
District Judgo’s finding that the evidence 
of witnosfo* 1 and ft for the plaintiffs 
is true, yet the deluofc'on to ho drawn 
from their evidence is a mixed question 
of law and fact and this Court is com- 
petent to reconsider tho question in second 
appeal. 

Ho relics on the rulings in Lachmeswar 
Singh v. M a no war Hussein (1) and Bi- 
<Jtun Singh v. A. W. X. Wyatt (2). In 

V opinion both of those cases are to be 
distinguished from the present case. In 
tho first oitod ruling their Lordships of 
tho Privy Council found that the first 
Court had decided tho question of ad- 
verse possession not meroly ns a question 
of simple fact but as involving questions 
of law also. Tho facts as found did not 
legally constitute adverse possession. In 
the second o\9o oited it was held that 
the High Court in socond appeal, though 
bound to accept tho faots feund, is en- 
titled to examine whether the inference 
drawn from those faots is legitimate. In 
the present case the questions of law and 
faot are clearly distinct. Tho lower 
appellate Court has made no mistake 
about tho law. It recognizes that even a 
draft will unsigned and undated may be 
legally a will if it contains the last 
wishes of the testor, but it has found on 
tho evidence and as a fact that it did not 
contain the last wishes of the testator. 
This is a fact and not an inference to be 
drawn from a fact. Tho finding of faot 
lis one that is binding on this Court, pro- 
vided that the finding is one that can b9 
,rea9onably deduced from tho evidence. 
If it is uot a fact that can reasonably be 

1. (1892) 19 Cal 253=19 I A 4$ (P C). 

2. (1911) 11 I C 729. 


has authority to interfere. I have read| 
tho evidence of witnesses 1 and 8 for* 
the plaintiffs, which is tho only evidence 
on the point. The Distriot Judge has 
held that the witnesses are honest wit- 
nesses and as to this I see no reason 
whatever to disagree. From their evi- 
dence it appears that some days before 
Venkat Rao’s death the will was pro- 
duced before Venkat Rao, and of these 
two witnesses one pointed out that the 
will was unsigned and that tho provision 
for the testator ’8 wife was insufficient 
and on this Venkat Rao expressed his 
intention ol considering the matter afresh 
and of signing the will after he had so 
reconsidered it. Witnoss 8, however, 
took away tho draft will hut has offered 
no intelligible explanation why he did 
so after Venkat Rao expressed his wish 
to re-consider tho draft and to sign it 
after re-oonsidering it. Tho Distriot Judge 
has held as a fact that in these ciroum- 
8tanccs it was evident that Venkat Rao 
had plainly signified that the draft as it 
stood, svas not his final will. I oonsider 
I am bound by this finding. It is oor- 
tainly a reasonable one. If I am not so 
bound. I entirely agroo with the conclu- 
sion of tho facts arrived at by the Distriot 
Judge. 

The learned advocate for tho appel- 
lants refers to the following cases: Janki 
v. Kallu Mai (3), Aulia Bibi v. Ala-ud- 
din (4), Pandurang Hari Vaidya v. 
Vinayak Vishnu Kane (5), Sahib Mirza 
v. O mda Khanam (6) and Oopaldas v. 
Ml. Bandan (7). I accept the position 
that if it wero clear that the draft con- 
tained the final wishes of Venkat Rao, 
tho fact that he did not sign it, although 
he held expressed his intention of signing 
it, would not bo a bar to its validity as a 
will, that each case lias to bo judged ac- 
cording to its own circumstances, nnd in 
this case the District Judge has held 
an! I agree with him, that the testator 
plainly signified that the draft did not 
contain his final wishes but that he 
wished to consider it before he signed it. 
For these reasons I am of opinion that 
the learned Distriot Judge was right in 
holding that the document written by 

3. (19091 3T All 236=3 I C 913? 

4. (1906)28 All 716. 

6. (1892) 16 Bom 652. 

6. (1892) 19 Cal 444=19 I A 83 (P C). 

7, (1902) 160 PLR 101. 
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Venkat Rao is not a valid will. It is next 
urged that tho defendant is estopped, be- 
cause he applied for mutation of one of 
the villages in his name on tho ground that 
it had been willed to him bv Venkat Rao. 
The question has been fully considered 
by tho District Judge and 1 agree with 
his conclusions that there was no estop- 
pel. When the defendant made the claim 
for mutatiou ho had not seeu tho will and 
was unaware of the lull circumstances 
relating to it. Moreover, mutation was 
grunted iu his favour on tho ground that 
he was in possession of tho village. Tho 
learned advocate for tho appellants rolies 
on the cases reported as Durga Dai 
Khan v. Ishan Chandra Dey (8) an I 
Rajah Venkata Narasimha Apj)a Boo 
Bahadur v. ltajah Surnaiti Venkata 
Purushottama Juaganadha Go/mla Row 
Bahadur (9). The circumstances of this 
c^o are entirely different. The peiscn 
who holds properly an lor i 
estopped f*om disputing other pei -or*. • 
claims under the same will, hut her. tho 
dofoodant has olccud to ropudisto iJ.o 
will altogether and makes no duim \ h it- 
ovor under it. In those ciioumat ii:~«s 
thoro is no ostoppol. For tho u’ ovo 
rou 1 o ' I is tppei I 1| 

C03t8. 

P.N./ll.k.^ Appeal ditntlX'rd. 

' (1017) i 1 Cal l 5=3 • l I 2 
l». (100«) Ml M»d 301. 
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Kotwal, Off<;. A. .1. C. 

Sheoratan— -Do.'en-iant Appellant, 
v. 

Biharilal Sewarum Mancadi — Rlr.io- 
till — Resitondont. 

Second A |i pea I No. 274 of 1917, I/-ci- 
dod on 2fith February 1918, from dt crec 
of Dist. Judge, Chhindwura, TV- 17th 
1‘obruarv 1917, in Appeal No. 11 of 1917. 
,, ,. r ?" ,fer . of Pr °P er, y Act (1882), S. 84— 
Valid tender — What does not amount to 
illustrated. 

A more readiness and willingness to pay not 
comiDunic.it i d to ’.ho creditor nnd without the 
accompany ing circumstance o( the d.-htor koinR 
in a position to pay immediately if the ofler is 
accepted does not amount lo a valid iond>*r: CO 
Cal 865. DiU. [P 218 C 2) 

M. R. Bobde — for Appellant. 

A/. B. Kinkhede — ior Respondent. 

FACTS of the case will appear from 
the following extinct from the judgment 
of the lower appellate Court: 

This is a suit on a mortgage executed 
by the father of defendant 1 in favour of 


' u* id opt i vo father of plaintiff. The only 
coute.Hing defendant ii 4. who is iu pos- 
session of the mortgaged property having 
purchased it in 1910 nt a Court, sale. 
The only point of contest is as to the 
liability of defendants for in tor os t and 
costs Defendant I allc;;jrl that ho came 
to know of the oxistonce of tho mortgage 
alter ho had purchased tho property. Ac- 
cordingly on 14th Julv 1910, he sent a 
notice by icgistorol |o>t to the mort- 
gagee, .Sew amir, askiug lor an account 
and expressing his intention oi redeeming 
the mortgage. On 6th SopUm.hor U*10, 
Sewxram replied by |Kist..c?trd which ha* 
l*een liled in original (Ks. * D-2). The 
reply was lo tho effect that defendant 1 
must pay amount due ur.djr the mort- 
gage cit.»o !•>• money order or pcrsorally, 
>t I re is3 iio will have to pay I he interest 
• ill i< ‘ii/.a ion. The amount due under 
tho norlg.igc wm net slated hut it was 
rnentioLO' 1 th^t »lu rnortgng) was regis- 
I ftl i«o sent 

i 'wilier notice to Sjwarain cn 7th 
SopU-n»l.or 1910. Ilo til*d a pcs'al receipt 
which ?hoas that ho did fond a regis- 
tered Jotter Ir* Sown ram on that date 
(Ei. 4 T). '.' Huh* also liled what ho 
' notice (El. 4 D o). 

Thi- alleged notice again calls for an ac- 
coc. : of fc* «• mortgage and fays that in 
‘.hi* al -on';, of ;uch account defendant 
would not he liable for costs cf a suit 
when brough or for interest from the 
dvo of the first notice. A few weeks 
after sending this notice, ft* no reply bad 
been received, defendant t alleges that he 
sani his brother Asiirnm, since deceived, 
• 8c»va ram’s shop with Rs. 100 to pay 
«*i. ouui doe on tho mortgage, w hat, 
ever it might he. Sewarom rofo-ed to 
ftcrcnpt payment. Tho plaintiff expressed 
ignorance cf the alleged notices and ten- 
der of » or.ey. The Muosif found that 
notice- r.nd tender oi money had been 
duly proven, and that the defendants were 
not liaMe fer costs of tho suit or for in- 
terest alter the date of tender of the 
money. He further found that if tender 
were held to bo no: proved, uofondant 
should net be liable for interest after the 
date of the second uotico. Upto which 
date he actually paid inteiost is not clear, 
fie ja-sed a preliminary decree declaring 
the amount due on mortgage to he Rupees 
80- 8.0. The plain liff has appealed. 

It appears to mo that the alleged teuder 
of the mortgage money to Sewaram must 
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be regarded as a mere invention. The 
amount said to have been taken to Sewa- 
ram’s shop exceeded the sum then due on 
the mortgage. As Sewaram had in his 
reply to defendant 4’s first notice said 
that the money due should be sent by 
money order or brought to his shop, his 
reiusal to accept it when offered would 
appear inexplicable. Defendant 4, as 
D. W. 2, admits that he was on bad terms 
with Sewaram, and that he did not know 
what amount was due on the mortgage 
and for all he knew nothing wa9 due, yet 
ho did not inquire particulars of the 
mortgage from the mortgagor or in the 
registration office. He merely sent Rs. 100 
to Sewaiam’s shop and \va9 apparently 
prepared tc accept Sewaram's statement 
as to the amount duo without further in- 
quiry. Again if he actually sent the 
money and the mortgagee refused to ac- 
cept it, the natural course for him to take 
was to ascertain the amount due by in- 
quiry in the registration office and from 
the mortgagor aud deposit the sum in 
Court uudor S. 88, T. P. Act. The story 
of defondant 4 is thus so inherently im. 
probablo that the evidence adduced in 
support of it must be scrutinized with 

some oare " 

Judgment.— The facts of this case are 
clearly given in the judgment of the lower 
appellate Court and need not be here 
repeated. It is urgod that a presumption 
should have been made by the lower ap- 
pellate Court against the plaintiff on ac- 
count of his not having produced the 
notice which his agent, as D. W. 1, ad- 
mitted. The lower appellate Court refers 
to this witness and says it finds no ad- 
mission in his deposition that the alleged 
notice was received and I fully agree 
with it. Moreover, the defendant did not 
ask the plaintiff to produce the notice 
either before or after the deposition of 
D. W. 1, nor has he produced the plain- 
tiff’s postal acknowledgment. The al- 
leged second notice not being proved we 
are only left with the first notice dated 
14th July 1910 and the plaintiff’s reply 
thereto Ex. 4 D-2. It is urged that the 
plaintiff's reply is evasive, and amounts 
to a refusal lo render acsounts which de- 
prives him of bis rights to costs. The 
first notice to which Ex. 4 D-2 it* a reply 
is not on the record and from- the reply 
Ex. 4 D-2 all that can ho gathered re- 
garding the contents of the notice is that 
it told the plaintiff that defendant 4 


had purchased Ithu Manner’s house in 
auction following a simple money-decree. 
There is no ground for holding that the 
notice did not ask for an account. As a 
matter of fact defendant 4 seems really 
to have relied upon the second notice for 
proof of his demand of an account. No 
misconduct thus appears to have been 
proved. 

Lastly it is said that no actual offer of 
money was necessary to constitute a ten- 
der but it was sufficient that defendant 4 
showed his readiness and willingness to 
pay, and reliance is placed upon Shriram 
Hupram v. Madangopal Gowardhan (l). 
This wa9 a decision with reference to 
S. 51, Contract Act, which has no appli.. 
cation to the present case. A more readi- 
ness and willingness to pay, not com-, 
munioated to the creditor, and without 
the accompanying circumstance of the 
debtor being in a position to pay im- 
mediately if the offer was accepted, doos 
not amount to a valid tender. There is,! 
ho.vever, no plea that the appellant ex- 
pressed bis readiness and willingness to 
pay, apart from the alleged tender which 
has been found not proved. Ground No. 5 
is not pressed. The appeal fails aud is 
dismissed with costs. 

p.n./r.k. Appeal dismissed. 

1. (1903) 30 Cal 665. 
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Batten, A. J. C. 

Ganesh Maharaj Uaddu— Defendant- 
Appellant. 

v. 

Pandurang— Plaintiff — Respondent. 

Second Appeal No. 529 of 1917, Decid- 
ed on 19th June 1918, from decree of 
Dist. Judge, Nagpur, D /- 9th August 
1917, in Appeal No. 87 of 1917. 

“(a) Transfer of Properly Act (1882), S. 52 
— S. 52 ia wide enough lo include even agri- 
cultural lease. 

The language of S. 52 is wide enough to in- 
clude a lease and there is no difference in princi- 
ple between a lease for agricultural purposes and 
a lease for any other purpose. (I* 219 0 2] 

(b) Transfer of Property Act (1882), S, 52 
—Lease— Burden of proof ie on lessee. 

It is incumbent upon any one taking a lease 
pendente lite to show that the rights of persons 
litigating in the suit are not thereby ^ 

M. R. Bobde — for Appellant. 

M. B. Kinkhede— for Respondent. 

Judgment. — The plaintiff respondent 
is the Malguzar of the village in the 
Umrer Tabsil of Nagpur District in which 
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the two fields in suit are situated. The 
defendant at the recent Settlement has 
been recorded as occupancy tonant of the 
fields, and the plaintiff 9ues for possession, 
alleging that the Settlement entry is in- 
correct. Sitarara wa3 the original Mal- 
guzar and mortgaged the village to the 
plaintiff’s predecessor-in-title iu 1891 and 
a final decree for foreclosure was passed 
on loth August 1903. At the date of tho 
mortgage the fields were the occupaucy 
tenancy fields of one Bhilai. Bhilai sur- 
rendered the holds on 8th May 1902. On 
1st August 1903 during the poudency of 
the mortgage suit tho Malguzar Sitaram 
executed a patta iu favour of tho defen- 
dant, recgnizing him as occupancy ten. 
ant. Tho defendant has failed to prove 
that he was an ordinary tenant before he 
was made occupancy tenant. The defen. 
daut is a deity represented by Mtniram, 
the brother of tho former Malguzar Sita. 
rara. For the purpose* of this appeal 
Maniram may be regarded as the deien- 
dant, and as tho tenant recogoi/.ed at the 
rocout Settlement. The Court of first in- 
stance hold th/.t the creation of the de- 
fendant’s tenancy was pondeoto lito and, 
theroforo, not binding uu the plaintiff by 
roasou of the provisions of S. 02. 
T. P. Act. It has been found by both the 
lower Courts that neither the plaintiff 
nor his predecessor, in-title, the foreclosing 
mortgagee, ha3 over recognized she defoa- 
dant as tonant or accepted rent from him. 
though tho defendant has boeu in posses- 
sion of tho fields isiuco 1903. The learned 
District Judge observes: 

'The third ground is that the lease *u not 
fraudulent or intended -to -defraud r. creditor. 
This Is not oxactly the point. S. 52 apnlie* to 
transfers which uro not fraudulent. It appears to 
rae, however, in spito of tho very dofinito head 
T l h,ra 'J Sxn 1 h v - D '™ Nath (1) that it is 
still doubtful whether every le*«e of igricultunl 
land i9 a transfer within tho roeaoioc; of S. 52. 
T. P. Act. Skinucr, A. J. C., expresses a doubt 
on this point in the body of tho judgment on 
p. in and all tho roported cases appear to refer 
to leases which wore not bona fide.” 

Ho goes ou, however, to say: 

"In this case, however, thoro appears ample 
ground for holding that tho leaso was not granted 
merely to avoid loss of rent in tho ordinary course 
of management. The grantor presumably knew 
that a final decree would bo passed in a few day*, 
lbe granteo was his brother. The time was the 
middle of tho rains, and not the usual time for 
arranging for cultivation. In spite of the fact 
that tho right to possession of tho fields in coo- 
sequenco of surrender by the former tenaut was a 
r ecant accession, I must bold that tho lease was 

1. (1910) 6 N L R 140=8 I O 288, 


not givir* ; In the ordinary course of rviu a fo- 
ment." 

In tho ruling cited by tno learne 1 Die. 
trict Judge, Skinner, A. I. O., observed 
that uo was not prepared to -15 Her from 
tho ruling of Is may, J., C. in Sarain 
Pawl v. Abtlul Vajid Khan (2), tbnt the 
language of S. 52, T. I*. Act was wide 
enough to includo a loa-c, and that there 
is no difference in principle between u 
leaso for agriculture! pur|»o$os and a io.iso 
for any othor purpose. The following 
oxtract from the judgment of ihe burned 
Judicial Commissioner is vert much to 
the (toiot: 

" I no trau-fer of a right to enjoy a pr:>periy| 
cannot but affect tho lights of tho oivucr cf that' 
property and -it i* I think incurahcul upen any' 
oue tabmc a pendente lito to 'how th:,: be e 
right'* are not affected." 

In accordance with this principle the 
burden of showing that the nghrs o: the 
respondent were not affected by the lease, 
within the meaning of S. 32, T. P. Act, 
lay upon the appellant. The learned Ad- 
vocaie for the res[>onilent contends that 
according to 8. 70, T. P. Aol, the mort- 
gagee was entitled to ail accessions to the 
mortgaged property r.nd that the accrual 
of cultivating rights to tho Malguzar on 
account o: the surrender of a tenancy bold- 
ing constituted au accession. The learn- 
ed pleader for the appellant argues that 
v. ^ do tcodMioo, since at the date 
of the oi zage, and even at ti». date of 
the institution of the suit tor foreclosure, 
the fields wore occupancy fields, itud at 
the date oi the decree they were oc- 
cupaucy fields, if tho lease of 1903 he up- 
held, so that the mortgagee in sj ite of 
tho lease has got exactly what was mort- 
gaged to him. This is not in my view the 
correct -.?poct in which tho question 
should be .egarded. If it had not boon 
for the lease the mortgagee would un- 
doubtedly >y his decree have had the 
right to take the fields a9 his khudkasht 
fields over which he a9 Malguzar had the 
right of cultivation, and the sole ques- 
tion is whether the lease adversely affect- 
ed the rights of the new Malguzar. The 
lecs9, if upheld, would have the effect 
of his getting less by too decree than he 
otherwise would have got. 

The learned pleader for the appellant 
contends that to leaso out again fields 
that had recently been surrendered was 
an ordinary act of management, which 
oan not b e regarded as putting the Mal- 

2. (1902) 15CPLR6. 
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guzar or his successor in a worse position. 
The learned pleader relies on certain re- 
marks in the two cases already cited, 
where the facts were that waste land 
had been leased in perpetuity, to the 
efi'ecc that a fresh lease to avoid lo9s of 
rent of a holding that had been abandon- 
ed might possibly be regarded as an ‘ ordi- 
nary and reasonable incident of interim 
beneficial enjoyment," an expression taken 
from Radhikapatta Mahadevi v. Radha- 
m an: Mahadeoi (3), where a perpetual 
lease of waste land was held rot to be such 
au incident. Every case must be judged 
on its own facts and the question whe- 
ther a lease is an ordinary act of manage- 
ment which will not -prejudice the right* 
of Clio Malguzar’s successor roust be de- 
cided by the circumstances of the case. It 
is trus, a6 represented by both sides in 
this appeal, that thero was no express 
issue as to w hether the lease was an ordi- 
dary’prudent mcde'of management, but the 
facts have been fully brought out by the 
evidonco on the existing issues and even 
if the finding of fact oMhc District Judge 
that the lease was not an ordinary act of 
management cannot be regarded as a find- 
ing on issue 9, this Court can frame the 
necosaary issue, and con fairly decide it 
on tiio rocord, aod no possible advantage 
to either side could be attainod by a re- 
mand. If the circumstances wore such 
that the loaso of the surrendered fields 
could he rogarded as given in the ordinary 
courso of management, I would hold that 
it did not prejudicially affect the rights 
of the now Malguzar. But I entirely 
agree with the District Judge that tho 
oircurnstances mentioned by him show 
that tho real intention of the former Mal- 
guzar w as to 3avo some of tho mortgaged 
property for a member of his family, and 
that tho lease would, in all probability, 
not have been given but for the pending 
foreclosure. The lease was intended to 
benefit the lessor’s brothers attheexpeuse 
of tho mortgagee aud now, if upheld, it 
would have this effect. For these reasons 
I am of opinion that the District Judge 
has takeo a correct view, and I dismiss 
the appeal with costs. 

P.N./R-K. Appeod dismissed. 

3. (1384' 7 Mad 96. 
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Batten, A. J C. 

Sogai — Defendant — Applicant, 
v. 

T Varloo — Plaintiff — Non- Applicant. 

Civil Revn. No. 188 of 1918, Decided 
on 20th November 1918, from judgment 
and decree of Junior Small Cause Court 
Judge, Bhandara, D/- April 1918, in Civil 
Suit No. 963 of 1917. 

Contract — Person, not party, cannot take 
advantage unless in position of cestui que 
trust. 

A person not a party to a contract and with 
whom there is no privity, cannot gain any ad- 
vantage by it as a plaintiO or as a defodant un- 
less he is in tho position ol a cestui quo trust. 

•P 220 C 2) 

G. R. Deo — for Applicant. 

Atmaram Bhagawant — for Non-Appli- 
cant. 

Judgment. — I agree with the view 
taken by the lower Court in this ease, 
that the terms of the agreement between 
plaintiff and his partner, defendant 1, 
do not necessarily bear the moaning at- 
tached to them by tho applicant. The 
clause, in ray opinion, moans that if ft 
debtor of the firm pleaded that he had 
paid defendant 1, tho plaintiff would, af- 
ter the dissolution of the partnership 
which left him tho solo owner of the 
business, sottle tho matter with the debtor 
and whatever the result, would not hold 
defendant 1, liable. It is impossible to 
beliove that the plaintiff intended to ag- 
ree to absolve any debtor who claimed 
to have paid defendant 1 whether that 
debtor had really paid him or not. The 
words jama kharch karna may no doubt 
mean “to book as received and struck oil 
as applied," but this is not the literal or 
necessary meaning. Even if the words 
bore this meaning, which in my opinion 

they do uot, the defendant-applicant, 
who was not a party to the contract: 
and with whom there was no privity ol 
contract, caDoot gain any advantage by 
the contract as he certainly was not put 
in tho position of a cestui que trust, vide 
Laxman Bhat v. Govtnda (l) and SeW 
Ramlal v. Seth Narsingdass (2). “ 
does Dot appear to make any difference 
that the applicant is not the plaintui; 
he is seeking in tho litigation to gam an 
advantage bv a contraot to which be was 
not privy. As Jo the fact of repayment 
it is a questio n of evidenc e, as to which 

1. (1896; 11 O P L R 108. 

2. (1901) 11 C P L R 22. 
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I will net. interfere in revision. The 
application is dismissed with cost9. 

P.N ./ R.K. Application dismissed. 

A. 1. R 1918 Nagpur 221(1) 

Findlay. Offg’ A. J. C. 

liaija — Complainant— Applicant, 
v. 

liabu and another — Accused — Nou-Ap- 
plicants. 

Criminal Revn. No. 5") of 1918, decided 
on 26» h April 1918, against the order of 
Sesa. Judge , Nacpur. 

Penal C<.dc ( I860*. S. 499. Excep.9~-Rele- 
vant statements made boiafid.- by parly to 
•uit it privilr^ed unln 1 1 rpiru malice i* pro* 
ved. 

A statem-nt mad* by a psrty t» a suit ia ?ccd 
lailh aud tor >. c Ub ■ • • - 1 . and 

nbich i* rclev.iiu to Ibc matter in is*ue. (.ill* 
under F.ve-p 9, S.Dlo' tUo P.n.l G*i« nod 
i« privil 'god lo ;rdrr lo Uk* ueb a statement 
out ol tlku exception, ix*re-s malice inu-t b pro- 
ved. (PJ21 0 2) 

G. It Deo — fo*- Applicant, 

G, P Dick — for t ho Ct \»r. 

M. It. Bolide — for Non.Ai plicant. 

Order.— The only |w*nt involved in 
this application for rividon ia whether a 
curtain stiCdme.it male '-v a puly inn 
civil proceed irg un* privilege t or not 
under i ho law applio* 'o to the I woi « •>. 
fat* at ion. Tho no i api Hoa it B ihn . , 
8on\u wore pus oufrl i irhcCou.l *jf the 
First CU-s Botch M 'gi*traJea, Nagpur, 

i" k -I • | : i of a w n en nla( met t 

given in h\ ibm in a rent >uio in which 
thoy rtiiit liefen.iii t: . The stiteineD: 
he.ng to the eilict that llai.u nn appli- 
cant had hu I crimiu.-.l inti imey non that 
later the applicant had had a paramour 
one Bihuiao. The Honorary Magistrate 
held that the statement had been made 
without any malicious ioieut i.nd dis- 
charged the non ipplicm't. Au appli- 
cation on revision *.o the besaious Jud^a 
vas similarlv unsuccessful, the learned 
Judge alter a biief review oi the cooflict- 
iug oas'-lavv on thy matter of tho extent 
of the ,.ri\ i .40 acjor.iod to witness and 
parties in respect of their statements 
in civil precoximgs bolding that it was 
not a case where he should inteifere. I 
lino it unnecessary, however, in the pre- 
sent case to decide tho point as to whe. 
thor on this subject the view of tho 
Madras High Court which accords ab- 
solute privilege to 6uch statements or the 
more modified view cf other High Courts 
should he followed, for it seems to me 
that the alleged defamatory pleading was 


clearly relevant to the rent suit in ques- 
tion, as w as hold l»v iiio Divlrict Judge 

in liie judgment dated Hi.. Aj rii 1917. 

1 full\ concur in ih.i.4 connection with 
tho dee.* ion of Sal* and S«i*r.l« -v, JJ., in 
11 ool/nn Debt v. Je-.iml Sheikh ( lj; it 
must he romemherfd rhat the Calcutta 
High Court I* • i dined to follow the 
lishrulenf sb Into | i thi-i 

OC DIM etlCM • •» • I. i»: I l , ra-* nuOted 

which is absolutely analogous u, f hi* pro 
sent one, the decision v.:i* as -.**•. • I . To 
take the opposite view vouhl «*l vi* u«ly 
lead to mo-t untoward results i lie .-'i 

ministration of and in the pr-wer.t 

ctrethe all; g?d d fama'orv statement 
dearly covered b\ ISseep. 9, 8 ; 9 t 1 !' 0. 
Tun st atement w as clear I v made in good 

it hfor the protection of the interest of 
defsnAuh in t hi oft od a - suoh up 
any view ol the law taken by the High 
Cruris to this scuntry wns privileged. 
Ex res*, malice would have to ho prove 1 
for applicant to succeed and this l as not 
been lone. The application is accordingly 
dismissed. 

1 ' . A prl ica tion dismisse d. 

it/ . i-’ ) 

* A. J. R 1 9 IS agpur 221 (2) 

Drake Brockman, J. 0. 

Is— Ap. 

Iiclhfih. 

o/i.i. iiaiDtm— Keqioodeol. 

S,vo .l \* ;>'■*. I No. .*.83 of 1917, De- 
cided >o *vh July I9|*\ from riecreo of 

A If. id i J Ige W . D/ 28th 
• 1 r 1917, io Cix il A • tl Nu. 180 

ol li'l V. 

h) Ciol P C. (1904), O. 2. R. 2 -Decree 
'or ipeenit performance o.' n^rfcmcnt to 
°V e T ^ t ’b*'.quent suit for possession is 
mai.<ninkble. 

t he relief i.r |<.->i.*sion Is not a psrt cf tho 
clsiin which » p tiu till suing for the , Critic per- 
forin sure oi an arrceimut to less* i- intidcdto 
ni*w? io rrspec*. of ibe bro.cb of IU<* *t t. n •ant’s 
agrounant to do ouj tbo isud if 223 C 1; 

•J bortfore. abrrea nlaiutid olt.ir d a decree 
for tb- rfHcific n rforraai'ce of »n ^R'p. ment to 
lex*e snd afier tho execution of the ls*»e t>/ tho 
dofeedant brought a suit for pc^iSttion of tbo 
land demised : 

Held : that tho suit for pofsr»lon was not 
bkrr.d by the provisions of O. 2, R 2. Civil P. C. 

(P 228 C lj 

*(b) Transfer of Properly Act (1882), 

S. 52 — Transfer after decree but before ac- 
tion is taken under O 21. R. 34, Civil P. C. 
— Doctrine of lis pendens applies — Civil 
P. C. (1908), O. 21. R 34. 

Action taken by ibe Court under O. 21, R. 34 
in execution of a decree for specific ptrformanco 
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of a cent: .ci of lease is a nroceediug iu tbo suit 
Itself. [P 223 C 2) 

Thfc:if.;re, j transfer of the property in dispute 
by to? judgineut-debtor effected after the passing 
of the decree hut before action is taken under 
O. 21, 3. 34, would be atlected by the doctrine 
of lis pendens. (P224 C1) 

(c) C.P. Tenancy Act (1898}, S. 35 (4)- 
Noii-cultivation not voluntary but outcome of 
landlord’s improper behaviour — S. 35 does 
not apply. 

The provisions a3 to implied surrender em- 
bodied in S. 35 (4), do not apply to a case where 
tbo non-cultivation of land and non-payment of 
root arc not voluntary but oro due to obstruction 
which is the outcome of the landlord's improper 
behaviour. (P 224 C 1] 

(d) C. P. Tenancy Act (1898), S. 45 (2) — 
Agricultural lease — Sanction of Revenue 
Officer is not required. 

Section 45 requiring the sanction of a Revenue 
Officer for leaso of .sir land bad no application to 
an agricultural lease. (P 224 C 1) 

Atmaram Bhagivant—lov Appellants. 

Baiwantrao Pnidharkar—lor Respon- 
dent. 

Judgment. — The suit out of which 
this second appeal arises was brought to 
obtain possession of sir field No. 38/1 in 
Manza Manikwara, the provious history 
of wuich may bo briollv stated. On 16th 
January 1911 Naraiu and Withoba, the 
Malguzars oi Manikwara, agreed in writ- 
ing (Ex. P-G) to let their sir lands to 
Sital Prasad for 99 years. On 29th 
Auguit 1911, Sital Prasad brought Suit 
No. 14 of 1911 in the District Court 
against the malguzars to obtain specific 
performance of their agreement and on 
13th February 1S13 obtained the desired 
decree which did not. however, fix the 
time within which the necessary lease 
should be oxecuted. The relief claimed 
did not include possession of the fields. 
On 23rd Juno 1913, Sital Prasad applied 
for execution complaining that the mal- 
guzars had not executed the lease and 
praying action might be taken under 
R. 34, O. 21, Sch. 1, Civil P. C. This 
application was eventually dismissed, 
with undue haste as it appears to me, on 
1st November following, on the ground 
that the draft put in by Sital Prasad did 
not show the date for which the term of 
the lease was to run and the omission 
had not been supplied. On that occasion 
Sital Prasad was represented merely by 
an agent, who might reasonably have 
been given time to consult his master on 
the important question thus raised. 

A iresh application was preferred on 
24th April 1914 and on 29th August fol- 
lowing Narain executed the lease, which 


had been drawn up in accurdance with 
the decree-holder’s final draft. The Court 
executed on behalf of Withoba in his 
absence on the same day. Registration 
was eventually effected cn 2Gtk June 
1915 after both the lessors had denied 
execution. On 1st July following Sital 
Prasad went to take possession of field 
No. 33/ 1, bat was obstructed by the defen- 
dants who set up a perpetual lease of that 
field given them by Narain and Withoba 
on 22nd February 1913. A number of 
pleas were’raised in answer to the olaim,. 
but all have been decided against the de- 
fendants who have been directed to put 
the plaintiff in possession. Several are 
repeated in this Court and will now be 
dealt with seriatim. 

The first point is that in the suit of 1 
1911 the plaintiff should have included 
his claim for possession and is therefore 
debarred by R. 2 (2), 0. 2, Sch. 2, Civil 
P. C., from obtaining that roliof. Nara - 
yatia Kavirayan v. Kandasami Goundan 
( l) is relied upon for the appellants. Id 
that case the suit for possession was 
brought against the person who bad exe- 
cuted a sale-deod in accordance with the 
decree passed in the suit for specific per- 
formance of an agreement to convey. It* 
was held that the right to possession 
aroso coincidently with the right to the 
execution of a conveyance and that 
S. 43 Civil P. C., 1882 debarred the 
plaintiff from bringing the lator suit 
for possession. This view was disap- 
proved in Krishnammal Manandiar v. 
Sundararaja Atyar (2), where it was 
held that the right to possession ac- 
crues on the execution of the deed of 
conveyance. The later Madras decision 
followed Nathu v. Budhu (3), where 
the conveyance was held to give rise 
to a new and distinct cause of action, 
tbo cause of action for the suit for 
specifice performance being merely the 
breach of the contract of sale. The view 
taken by this Court in Sheodni v. Godin 
Bai (4) is in accordance with the balance 
of authority in the other Courts mention- 
ed. The appellants seek to distinguish 
the last mentioned case on the ground 
that specific performance was obtained on 
fcot of an award made by the Debt con- 
ciliation Board, not on the strength ot a 


1. (1899) 22 Mad 24. 

2. AIR 1914 Mad 4G5: 
J. (1S94) 18 Bom 537. 
I. (190?) 4 N L R 14. 
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private agreement between tbe parties. 
The ratio decidendi, however, applies 
equally to the case of an arbitration 
award and to that of a private contract, 
and the learned Additional Judicial Com- 
missioner expressly preferred the Born- 
bay view to that taken iii the earlier 
Madras case. J am referred bv the ap- 
pellants to the following remarks made 
by Batten, A. J.C., in ThdUur Rticasingh 
v. Hardayal (5): 

"Can tho agreement to execute a ‘ale-deed and 
the agreement to put tbe plaintiff in pcssesficn 
be regarded as separate part* of the contract? I 
think uot; for tho agreement to put the vendee 
in possession , though mentioned as a separate 
agreement, is uot really a separate agreement, 
but is ancillary to the agreement to execute a 
sale-deed, and the executant of the sale-cctd 
would bo bound to put tbi vendee in po**e»>iou 
without any separate contract to that eflect. 
This part of tbe contract is bound up in the other 
part, and the separate mention of It i- a super- 
fluity.” 

In that case the contract, as stated in tho 
plaint, was both to execute a sale -deed 
and to put the plaintiff in possession, aud 
the question was whethor in view of 
S. 17, Specific Relief Act, the Court 
could direct execution of the sale deed 
without also ordering delivery of pc - 
session. Tho answer given was in the 
affirmative. But it does not seem to mo 
to furnish any authority for holding that 
tho relief for possession is part of the 
claim w hi oh tho pliiotifl is entitled to 
mako in respect of the broach of the de- 
fondants' contract to convov. I mav alio 

n! er I 8 a * Iaju! v - -• 

Vhur (01 as supporting the view that tho 

oauso of aotion, whore the breach of a 

contract to convoy has occurred, is differ- 

ont from that where resistance is oflered 

the transferee when he ondeavours to 

take possession of the property conveyed 

R° oTol n 0r o t l ,09e re ? sons 1 ho,d 

r hi’ ?’ “ afore8a,d dtes not operate 
as a bar to the respondent’s claim for 
[possession. It is next contended that 
ru '° r , o/ . Pendens contained i n 
S. 62, T. r. Act. has no application. The 
lower appeilats Court, following the deci 
sioo in Mot, Lai Pal v. PreoNath Milra 
(7J, has held that tho suit for specific per- 
formance brought in 1911 must be con- 


when 

lease. 


sulered to have been still pending 
tho appellants obtained their 
Against this view it is now urged thai 
after the decree for specific performanc 

6. (1007) S N I. K ICO. 

c. (1902) GC WN 314. 

7. (1909) 3 I C GOG. 


nothing remained but to execute it and 
that under the present Civil ProceduroCcdo 
proceedings in execution are not pro- 
cee«‘iiigs in suits. Judging, however, from. 
sub.R. (5). R. 31. 0. 21. Sch. 1 , Civil P. 
C., action t^keu by the Court iu execution 
of a decree for specific performance of 3 
contract of sale is clearly .1 proceedin'* in 
the suit itself. In Shivjiram Sahelravi' 
Mar wadi v. TFuwi.im N.ira i/an Joshi (8) 
Farran. C. J., remarked p.s fellows: 

Now :he general rulo «-f ! v. j u, p, 
pending, except in administmtiou -uits and 
-uits for an account and in »uit* of a similar na- 
ture in which tbe decree i> the inception of subse- 
quent froereding*. »uds with tho decree. " 

I r. that case the lis was instituted cn 
foot cf a mortgage, the relief claimed 
being sale of tho mortgaged property, and 
the purolitse said to he afloctcd by the 
rulo of li? pendens took place while the 
mortgagee's execution proceedings were 
actually pending. That a mortgage suit 
i 6 pending until a final dcoree is passed is 
nov well settled: see Digambar v. Gan. 
pa; (9). In Iihojc M alia dev Parab v 
G.x gabai Vi that Mail; (fO) Batchelor, J. ( 
r.ppears !o have considered that the lis 
could uot bo regarded as having revived, 

' • said to bo affaoted 
by "a- » a l Q di ring tho actual p9ndcn- 
cy cf execution proceedings. 

1 1 1 * , vc ; v t0 . le actcd u I ;0n * 
defeated de.eouant in a suit for specific 

performance might convey to an outsider 
the very day after tho decrco was passed 
and so render tho litigation nugatory 
the prompter his defiance of the decree 
the more certainly would that result 
accrue. In the prosent case tho trausfor 
Jo tho appellants was effected only 13 
da>- after the decree for specific per- 
formance. i. e., in less than what may 
.airly be regarded as a reasonable time 
for preparation of the necessary convey- 
ance and its execution by the defendant's 
» nder R. 34, 0. 21, Sch. 1, Civil P. C., 
tho decree-holder cannot move the Court 
for execution of the requisite documeut 
until the judgment. debtor has neglected 
or refused to obey tho decree and he has 
then prepared a draft of the document. 

It is not, and could not be, suggested 
that 13 days is a sufficient time for 
fulfilling this requirement, nor was it 
pleaded in the Courts below that the 
plaintiff was guilty of any undue delay 

8. (ISOS) v2 Bom 939. 

9. (1916) 12 N L R 50=33 I C 49C 

10. *1913) 37 Bom 621=21 I C 54. 
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in taking out execution. In Krislwappa 
v. Shivappa (ll) relied on for the appel- 
lant?, it was C89ume<l that inaction on 
the plaintiff's part might interrupt the 
operation of a iis, but on the findings of 
the Court of first appeal inaction on the 
plaintiff’s part was negatived so that 
the question of laches appears to have 
been distinctly raised before the stage of 
second appeal. In these circumstances 
l think that the iia may properly be 
regarded as having been still under active 
prosecution when the appellants took 
their lease and that the rule of lie pen- 
dens has rightly been hold to make that 
lease ineffective. 

Tho next contention raised is that the 
plaintiff must be deemed to have im- 
pliedly surrendered the field under 
S. 35 (4). C. P. Tenancy Act, 1898. in- 
asmuch as hs neither cultivated it nor 
paid rent for two yoare after the date 
of his agreement. As to this I am 
clearly of opinion that the subsection 
oited has no applica'ion. The plain- 
tiff was not in a position to claim pos- 
session till the l owe io his favour 
was executed by the Malguzars on 29*h 
August 1914, and his attempt to obtain 
jpossession on 1st duly 1915 was frustrated 
by tho appellants. Tho caeo is not one 
‘of voluntary inaction on the part of the 
'tenant such as the subsection contem- 
plates, hut one of obstruction which was 
the outcome of the landlo»d*s improper 
behaviour. The fourth ground of appeal 
is not pressed, ard tho fifth raises for the 
first time a question of fact which cannot 
ho entertained at the present stage. 

The last point tnat calls for notice is 
also a new one, namely, that the land 
being sir, the lease to tho plaintiff re- 
quired the sanction of a Revenue Olficor 
under S. 45, Tenancy Act. If this plea 
had been token in either of the Courts 
below, it would have bsen open to tho 
plaintiff to show what alroady appears 
(prim* facie to be the case, that the lease 
i 9 an agricultural ono, so that S. 45 has 
:no application : see Bhngirthi Bai v. 
Unyaji Kunbi (12). This contention, 
too, must be overruled. The result is 
that the appeal fails and is dismissed 
with costs. In the Courts below costs 
will be paid as already ordered. 

P.N./R-K. App eal dismissed . 

11. 81 Bom 393=9 Horn L R 530. 

12. (1907) 3 N L R 159. 
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Batten, Offg. J. C. 

Govmdrao an l others — Dofendants— 
Appellants. 

v. 

Qanpathi and others — Plaintiffs— Res- 
pondents. 

Second Appeal No. 326 of 1916, Decid-. 
ed on 19th February 1918, against the 
decision of Divl. Judge, Nagpur, D /- 23rd 
February 1916, in Appeal No. 96 of 1915. 

(•) Bengal Regulation ( 1825 ), S. 4 (1) 
— S. 4 doe* not require that accretion should 
be slow and imperceptible — AM accretions 
by gradual alluvion are treated alike irrspec- 
tiveof rate of formation. 

Plain'll! Micd for po&sc-srdou of some land, on 
thi ground that it bad formed contiguous to his 
fields by aMuvial deposits io tbe bed of the river 
which adjoined bis occupancy boldiog. The ac- 
cretions took place in succesrivo steps in four 
years. It was contended for the defen ^ants that 
the land could not be claimed by the plaintiff 
inasmuch a« S. 4, did not cpoly to tbe case, tbe 
acerft-ioo not I aving accrued by gradual, show 
and imperceptible m-ans: 

Held: that the pi Motif! :nu«t succeed, as tbe 
only ■ quirenunt in S. 4 Is that tbe aocrelion 
should bo gradual, not that it should be slow and 
iinpororptible. All aco>s»ioua by gradual allu- 
vion are treated alike irrespective of the rate of 
formali n. (P 2250 9) 

(b) Bengal Regulation ( 1825 ), S. 4 (l>- 
Origit.al boundary line ascertainable — Still 
S. 4 applies. 

The fact fbat tho original boundary was 
known or ascertain »blo does not render the law 
of accretion Inapplicable. 40 Mad lf88, Foil. 

( P 225 0 2J 

(c) Practice — Decree — Improper decree 
should not be given. 

No dccreo should bo given by tbo Courts which 
on tbo face oi it Is improper. I P 220 0 1] 

0. K. Bose— lor Appellants. 

G. li. Dio and M . R. Bobde—lor Res- 
pondents. 

Judgment.— The plaintiffs respond- 
ents aro occupancy tenmt9 of two fields 
Nos. Sand 4, which adjoined the bed of th« 
river Khahao. From 1896 onwards land 
contiguous to these 6eld9 was formed in 
the bed of tne river by alluvial deposit. 
The accretion amounted to 5.08 aoream 
1896. au additional 10 07 acres in 189H, 
and an additional 3.30 acres in 1907. In 
1903 the deiendaof s, Malguzara of the vil- 
lage, took possession of this land, and in 
1903 there was a further accretion of oo 
acres. Thedefendants appellants areMal- 
gnzara of the villages ou both sides of tho 
river and at tho last Settlement they were 
recorded as proprietors of the bed oi the 
river. The plaintiffs sued for possession 
alleging that the accretions beoamo part 
of their ocoupancy holding. 
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tional Judge to the Court of the Sub- 
Judge gave the phiotitTs a decree for pos- 
session but did not in his judgment refer 
to Bengal Regn. 11 of 1S25. The appeal 
of the defendants was dismiss! by the 
District Judge, who applied the provi. 
3ious of the above Regulation to the c*.se. 
The grounds of appeal are general, but the 
learned Advocate for the appellants Ins 
argued the appeal under four heads. Iu 
the lower appellate Court il was argue) 
that the Bengal Regulation did tot apply 
to the case, because tho accession d'. 1 not 
accrue by gradual, slow and impure* piihfe 
moans. Tho same contention 1 >r m the 
first ground of appeal argued iothi a Court. 
Tho learned District Judge at cor coe-ide. 
ration of the authorities sutm.i trised his 
conclusions as follows: 

"1 atn doubtful whether the It ora* a Law. in 
laying down that alluvion mu«t b- grain'.! tad 
hv Imperceptible iucr-tn -nt«, ni**nt to : i«i.| on 
•in beiuc »1»*. TbtKo Ibb la t tall 
in tho return* iriv*D by their Lor.U'uip, lo • 
v. Mwilun Mnhitn TJnkoor (1). in*Uuo;i ilo.v 
no«. lint their L>rl»hir>« In -p-»kin- of the 
Regulation In So )en<t> r Chun Ur G'< n»««- v. !/«- 
hoined R*o/f ( 2 ) omit tho %• ord Mow’. I .* tho 
rcc.iul Privy Council cam of Sriuaih lion v. Dr- 
ua'/anJh'i S> <i(:l) thoir L>rd«hlpa bivi *jr»< fur- 
tbor and stated th.il where under KnglMi condi- 
tloue tho rule npplieeto Imperceptible alteration*. 
Rogn II of 1126, Arti. I and 4. sp-ik of tradual 
accession. Tbo analogy of the KnglUb rule can 
hardly lio pravd in »id «hiD Indian l-.i :vioo 
bn* ibu* mi cttbli*h>.d and dido. -out rale on the 
same «ni>j »ct. Certainly the word ‘eoodderabl •' 
in Cl. 2. 3. I suggests that acc-*'ion mav b* 
bv email jumps and still como nod or Cl. i. S. ». 
This supports tli «ir Lordship*' vie* in tbs r*:ent 
cue t utilin Indian Regulation i« o'*- *ats -*d 
t> Ascieiloni gradual and imrereeollhl* much 
los* i» gradual. slow and irapjr C :piihl-*." 

These conclusions of th3 lea mod Dis- 
frict Judge are called in question in view 
of the fr.ct that accretion took place by 
successive steps in four years In ovory 
year when the flood subsided a consider, 
able accretion was apparent, and it is 
contend., d that in thoso circumstances the 
land cannot ho said to have been gained 
by grad u. -I accession within tho mean, 
ing of Cl. 1, S. 4 of the Regulation. 
My task in deciding this question is much 
lightened by a recent decision of Aylinjz 
and Srinivasa Aiyangar, J J., in Secy of 
Slate v. I.’ajah of V t zayanagaram (4), in 
which the authorities on the subject have 
beer, exhaustively disenwri by Sriaivas 4 

1 ‘ ' v * 11=13 H I A4S7(P cJ7~ 

2. (lS7rl!R WR 13 (p C). 

3 - Cil 4 S3 -=25 I C IC7 

4, » 1017) 10 M id 10sj=j 0 I C S'JG. 

1913 N/29 A: 30 
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Aiyangar. J., whose conclusions are thus 
summed rip by Ayling, J.: 

"It knm i • in • • gnition of till., by .;i- 

luv'.l a-vr-^ion is l:.r • I. iverncl l y tho f«ut 
that lh« lillsr i» du~ lo '.hr* normal action of 
Physical tow: and «b« dig t*»I condition of 
Inditu and Koglisb riv*r* ii s-ich Unit what 
vualJ b»»lin,rnul md aim .=! mi'.ic'iloiiH in tb" 

I it., r is Derm 1 1 and im i •» l it in the ft rm«r, 
a* painted on: by tbnir I. «r ..f (b.* Privy 

Cwn'il iii Sri«i/li yv. • m '»i t Sen (3). 
Such a dittoronc* cinn<>*. i>e ienor .1 in f, ... a p]j. 
citiou ot the legs! piiu.'i^l « >f .llmi.l men- 
tion: a.i lit «v nn t h »v* be i (ren cfly! loin 
Ihir.tl K';n II ol Tin- ml\ r pir.-m.*i,t 
in S. | of thate'iac^r. r*» ii tbit toil were 'ion 
t!i««uld Im gr.iln.tl not ;\.u i. » lieu I • l.c «|o» or 
imoircepliaifl. Abuorm il ban; e* in i k iIJcu 
alicriiioo4 .4 rt»u r-e ami vi 1* ;il avuhioio arc 
srp»r ilclv priviJrJ for. but all .icc<‘«>ions by 
RTid-nl alluvion arc treatci alii: •. irr^pectivu 
of the r * 1 -: of formation." 

.■^inking with due respect I am in 
entire *r i me • villi the viow ex pres- 
s ) 1 by the Madras High Court and thu 
firs? groin’, of appial, thorefore. fails. 
It is next suggests 1 that a* the bounds, 
ries of the phiutillY fields Nos. 3 and 4 
wero a!re.idy koo -n and had been record, 
ol by the Survey Department, the claim 
of uncertainty on wiiijh the principal of 
tho Bsngal RsguUtioat is said to bo based 
is aSssnt. This question also ban been 
dealt with in the juJg.nont of tho Madras 
High Court al ro-i lv cited, ft is sullioient 
to quote the following passage from tho 
ju lsmenfc of Srinivasa Aivangar, J.: 

if I the* * lover n oval | < lcadci| contended that 
t*i« 'Xtoul <nJ bjun Uric* of ibe plaiutitl s 
lank.' in I Tie rlvr wir- accurately ascortaiaablc 
from »h<* mm nnv lin<i* «ab-.;ipicn(ly formed, 
evon h - grtdnil, lo v :»n I i-nj vrcopiible illuvloa 
in Vb.f VI* :o« b .- 1 :.l (bo river in 1870. b.louc- 
cd t> the Crown: and relied chiefly on tbo obser- 
vation* of the L.'rJ CosacQllor Id Attorney 
General v. Ch*wUr< ( 5 ). Tbit quc«tlon w»* 
cUborately eoa«idcfai la Attorney f/emral v. 
M'Carlhy (>‘) already re ‘e.* red to ind tbo con- 
cli:«iou reached that there «rae no auch principal 
and tbo fact that tbo original boundary wa*| 
known or a*c?rUlnib!? did not reader the law; 
of ic srelion iDapoPciblo. and the observations of 
Ihe Privy Ciiiocil at p. C 12 in .Ulrtrney General 
for Siyrrin v. Halt A Co. (7) ara lo tbo Kiinol 
egect Tbe surveys in thi« cise w. ro uot within 1 
the categorv of the igri li<nita;i of tbo civil law. 
Si. Clair Co. v. Larinjtion (*). Dr. Hnuter's 
Riman La-.v, p *27G. and Lav/ Quarterly Review. 
Vcd. 12 at n. 353. Tnis contention must, there- 
fore, be disallowed." 

This ground of appeal also fails. The 
next contention is that it is possible that 
wbat happened was that there was an 
exposure of the pre existing bed of r.|,o 
*. (l*W) 4 De'l 6i J 55. 

G. (1111)2 ir R-p 2G0. 

7. (1315) A C 513. 

S. (1373)21 Wall 46. 
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rivor and nob a frasli deposit of silt as 
alleged by the plaintiffs. On looking at 
the record of the case, however, I fiod 
there is no foundation for this contention. 
The appellants themselves pleaded that 
the new land had been thrown up by the 
river. It is finally argued that the map 
filed in the case shows that not all the 
land claimed by the plaintiffs can be 
correctly described as an accretion to 
their fields Nos. 3 and 4. A glance at 
the map (Ex. P. 2.) indicates that only a 
portion of the land in suit is contiguous 
to other fields further down the course 
of the river. The loarntd District Judge 
in para 3 of his judgment his noticed 
this; bub he has not thought it noce?siry 
to aljudicate on the subject since tnure 
•vero no pleadings on these lines. I am, 
lowcver, of opinion that no decree should 
be given by the Courts which is on the 
face of it improper. It i9 argued for the 
respondents that the new land adjoioing 
fields which do not belong to the plaintiffs 
should nevertheless he considered as an 
accretion to the plaintiffs' fields becauso 
the bank of the plaintiffs' fields is low, # 
while the hank lower down is precipi- 
tous. There is no forco in this argumont 
for the accretion must bo considered to 
be an accretion to the land at the foot of 
the procipitous portion of the bank. I 
must remand the case to the lower appel- 
late Court for a decision as to what por- 
tion of the land claimed is an accretion to 
the fields of tho plaintiffs. Judging by 
the map, some of the land claimed is an 
accretion to land not tho property of the 
plaintiffs. Tho District Judge will U9e 
his discretion as to whether further pro- 
cee lings should take place in his Court or 
in the Court of first instance. Costs 
will be the costs in the suit. There will 
be no relun 1 certificate. 

p.N./R.K. Case remanded. 
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Batten, Oppg. J. C. and Findley, 
Offg. A. J. C. 

Tortan Bai and others— Defendants— 
Appellants. 

v. 

Ballabhji Ojha — Plaintiff — Re3pon- 

de First Appeal No. 81 of 1917, Decided 
o» 23rd April 1918, from decree of 
A Id 1. Di9t. Judge. Jubbulpur, in Civil 
Suit No. 11 of 1917, D /- 10th September 
1917. 


'a) Hindu Law — On death of female *uc- 
ceeding to her ion, estate goe* to •on’a 
heirs. 

Undtr the Mitikshara law as interpreted by 
the Benares School, when a female succeeds to 
the estate of her son, the heirs of the 6ou, the 
last r»ale bolder, would succeed to the estate 
a?t*r the «le*ih of the female. IP 227 0 lj 

The Mithila School is a branch of the Mitak- 
sbara School, the Mitaksbara being tho basis of 
the works which set out the law of the Mithila 
country. Toerefcre, it lies on tboso who allege 
to the contrary to prove that there is something 
in the Hindu iaw as interpreted by tho Mithila 
Scho 1 to justify their contenliou that when a 
woman succeeds to her son tho immovable 
property goe* on her death to tho heirs of her 
husband, and not to the b* irs of her son. 

[P 227 Cl] 

Th*re is no diffe-erce in this respect between 
the Benares and the Mitbili Schools of Hindu 
law: 10 IP II 3 IP C), Dist ; 7 \V R 25 (P C) 
and 3 II’ R HO. Foil. [P 227 0 lj 

(bl Hindu Law — Widow — Moveable pro- 
perty purchaaed from income of estate in- 
herit'd through ion, forming part of estate 
and undisposed is not stridhan. 

Whore the circumstances arc such as to show 
that a Hindu female purchased moveable pro* 
perty from tho iucome of tho cstato Inherited 
from her son, with a view of its becoming part 
of the maiu estate, it passes with the estate at 
her death, if previously undisposed of, to her 
son’s heirs and not aa her stridhan to ber heirs: 
2d Mad 1; 11 / C 971 and 35 All 6*1, Foil. 

IP 228 0 i] 

J. C. Ghosh, Damodar Das and Braj 
Mohan— lor Appellants. 

B. K Bose. H. S. Gour, M. Gupta and 
K. B. Gupta — tor Respondent. 

Judgment.— The questions that ariso 
in this appeal are purely questions of 
law. The parties are admittedly governed 
by the Mithila School of Hindu law, 
their ancestors having come into these 
provinces as priests of tho Rajah of 
Maodla. The first six grounds of appeal, 
which are to be read together, refer to 
the ancestral immovable property in suit- 
Girdhari, the head of the family, died on 
5th February 1894, and after his death 
the property was held by his son Jeonath, 
who died soon after in 1895. Jeonath 
was thu* the last male holder and was 
succeeded by his mother, Girdhari 8 
wilow Mt. Kusumabai. who died on 31st 
January 1917. The plaintiff respondent 
is a cousin of Girdhari through the male 
line, and the defendants are Jeonath 9 
three sisters, daughters of Girdhari and 
Kusumabai. The sole question is whether 
on the death of Kusumabai who succeed- 
ed to the property as heir of her son, the 
property goes to tho heir9 of her husband 
or to the heirs of her sen. Admittedly 
if it goes to the heirs of her husband, the 
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defendant9-appellant9 are the heirs and if 
it goes to the heirs of her son the 
plaintiff- respondent is the heir. Under 
the MiUkahara law a9 interpreted by the 
Benares School the heirs of the son, tho 
last male holder, would undoubted ly suc- 
ceed to the property. Tho Mithila School 
is a branch of tho Mitakshan School, the 
Mitakshara being the basis of the works 
which set out tho law of the Mithila 
country. It, therefore, lies on tho defen- 
dants to show tint there is something in 
the Hiodu law, as interpreted by the 
Mithila School, to justify their conten- 
tion that when a woman succeeds to her 
son the immovable property goe9 on her 
death to the heirs of her husband, and 
not to tho ho rs of her sou. The *iue-tion 
depends 01 the i.iterpre *'i >n to be pliccd 
on certain pissuges in tho Viva 1 1 Ctiintv 
mani. Tho original text of Katyayaua 
and tho commentary by tho author oi tho 
Vivatla Chintaraani ars translated at 
pp 40 ar.d II of the introduction to the 
transl u ion of the Vivala Ratnakara by 
Oolap Chandra Sirkar Sastri and Diguu 
bar Chattopadhyaya This translation is 
as follow*: 

"Tbo hutbind'* day a IhlriUp or gift) Iho 
wile may u»p according t> her plo-i'ur.* \*h< n th*» 
hush tut Is «1 .•»«!; hut whru h«* U Ihiac, »ho 
ahull pr«*.u»rvn H. (Hrtor.vi.o »L"II pi-* b-rtiiuo 
in Ills ftnvlv. A onlr*. (.vif.») preserving an- 
MUlllftl Ihi t> -il ol hrr I- rd, .mil nbidiog by b*“f 
vcrn*rabl i prolrcti.r, shall rnjo/ (lbs LuibmJ's 
property) unlil h. r doatli, bciu * mod-rale: afljr- 
ward the heir* shall l ife?." 

Tho husband's data is tho husband's 
property: that again is (two- fold) either 
subject of tho wifo’s proprietary right, 
by roason of the default of any other 
takor, on his death; or subject of tho 
wife’s proprietary right, by hi9 per- 
mission, during his life. As regards tho 
tint, it is said (by Katyayana): 

’’Tho husbind’* days, tho wife may u«o 
according to her plcaiuro wbeo iho husbind is 
dead.” 

This, howevor, refers to property 
other than immovable. But as regards 
immovable property it is said (by Kat- 
yayana): 

''Shall enjoy until her death, being moderate: 
afterward* tho heir* shall take.” 

I'oing moderate'' means not expending 
too much: Iho word ’sonlcss” is an ad- 
jective indicative of the circumstauces 
undor which her right (of inheritance to 
her hu*haud s estate) accrues. As re- 
gards the second, however, it is said (by 
Katyayana): ' But when be is living, she 
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shill preserve it” the morning of which 
is, when the hiisbiu 1 is alive she shall 
preserve his property. The meaning of 
"otherwise, etc.,” is. that in case there 
ho no property left by the husband the 
widow shall pass her time in her hus- 
band's family only. Thus oven when the 
decease I husband’s property dovolvos oo 
the wife, she hi* no in lopondenco in 
making gifts and likd itionations by roa- 
sou of the similarity of expectancy (to 
know the riiiuro of the wife's right in 
proporty inherited by her from her 
husband); otherwise tho oxpeotan';v (to 
know) what kiu I of interest she has 
therein would hut remain unsatisfied, 
llano-* also tiio inconsistency of tho re- 
cital oi this text in the chvitor on San- 
da yaks Stridlim.i with its application 
( o property in i.n itol from the husband) 
is removed. Bjciusj the force of ex- 
Potency is str « »gvr than rhit of the 
context, -lust .^s i » i umjv.ilde property 
given by the husband, a woman has no 
right to make gilt ami the like, by reason 
of this text, so also in husbands immov- 
able property inherited by tho wife. The 
wmo i* the f-pii.it o of the I’rakasa aod 

the Ritnaktn. So also in (husband’s) 
immovable property, snhoricel by tho 
wife th rough the son. for herein also 
Ihore is exp »ot tooy and (here is no direct 
text (to tho c.mtran ). ( I’he words with- 
in pa rent he* 19 arc not in the original.) 
The above tr-.u.sbtion as regard* the last 
sentence diners from the translation of 
1*. C. Tagore, which is as follow?; 

•‘If the in.it uor. the deith of her *oD< 
».-!« hi* miiiiov able pnpprlv, shn cinnot 
»»«k» » gift of ii. or ui-[.»,-o of it -a her 
pkasuie.'* 

The Ivirned allocate for the respon- 
dent is |uite willing to adopt tho trans- 
lation by (». C. Sastri. It is to be 
noted that the word (husband) in Sastri ‘a 
translation of this sentence ocours in 
•ouw texts uni not in others. The 
argument of the learned counsel for 
the appellants is as follows: The ori- 
ginal Slokaa of Katyayana restrict tho 
wife's right of disposing of property gifted 
to her by her husband, but tho Yivada 
Ciiintamani by analogy (or ex |»ectaiscy ) ex- 
tends the restriction to property inherited 
from her husband aud to property in- 
herited from tin husband through the 
son; a correct reaiing of the Vivada 
Chiotamani leads to the further oonclu- 
sion that as rcgirJs proporty inherited 
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from the husband through the son, the 
husband’s heirs inherit the property after 
hor death. The learned counsel is unable 
to cite any ruling in support of his inter- 
pretation and candidlv admits that he 
has adopted it from G.G. Sastri’s treatise 
on Hindu law, Kdn. 4, p. 411. It appears 
to us however that G. C. Sastri’s reason- 
ing if fallacious. All that appears to us 
to be said by the Vivada Chintamani i9 
that just as in respect of property inheri- 
ted from the husband the widow has no 
* power of alienation, so also in respect of 
property which she has inherited from 
the son, the son having inherited it from 
the father, she ha9 no power of alienation, 
fn our opinion the Vivada Chintamani was 
not referring totho devolution of the pro- 
perty after the woman’s death, but to the 
restriction of the woman's power of aliena- 
tion, and the learned author appears to 
us to road more into the Vivada Chinta- 
mani than is to be found thero. He is 
himself adopting the principle of "ex- 
pectancy” so learnedly expounded by 
him. The learned counsel for the appel- 
lants refers us to Mt. Thakoor Deyhee v. 
liai Baluk Ham (l), hut this does not 
really holp him since the widow had suc- 
ceeded hor husband and not her son. On 
tho other hand the loomed Advocate for 
tho respondent cites Thakoorain Sahiba 
v. Mohun Lall (2). A died leaving his 
son B and a daughter C. Tho son suc- 
ceeded his father and left a widow D. 
who suoeeded him. She male an adop- 
tion. C't son alleged he was the next 
reversioner and claimed that the adoption 
was invalid. It was held that as sister’s 
son, he had no locus standi to sue and (the 
important point here) that the son B was 
the propositus. We have no doubt, though 
this is disputed, that the case was deci- 
ded on the assumption that the parties 
were governed hv the Mithila School. In 
Punchanund Ojhab v. Lahhan Misser (3) 
it was taken for grauted that the pro- 
perty went to the heirs of the son from 
whom tho mother inherited it Tho 
learned Advocate contends that in the 
passage of the Vivada Chintamani relied 
on for tho appellants the husband is men- 
tioned of necessity in order to arrive at 
the analogy for the restriction on aliena- 
ting the son’s estate. We consider this 
reasoning to be sound. 

1. (1868) 10 W R 3=11 M I A 139 (PC). 

2. (1807) 7 W R 25=11 M I A 3*6 (P C). 

3. (1805) 3 W R 140- 


. Laxman 19jg 

For these reasons we are of opinion 
that tho learned Additional District Judge 

who has read the Sanskrit text in the 
original, has taken a correct view of the 
law. The remaining ground of appeal re- 
lates to 14 bullocks purchased by Mt. 
Kusumabai cut of the income of the 
estate. The learned Additional District 
Judge has held, no doubt correctly, that 
the bullocks were purchased to carry on 
agricultural operations, and has held that 
they must have been therefore intended 
to bo part of tho estate, and as an accre- 
tion to the estate. For tho appellants it 
19 argued that the bullocks, being move- 
able property, formed part of their 
mother’s stridhan. Reliance is placed on 
Birajun Koerv. Luchmi Narain Mahata 
(4). but that was a case of alienation, not 
of succession. It is argued that tho spe- 
cial rules of the Mithila relied ou as re- 
gards immovable property leave it to be 
inferred that moveablo property goe9 as 
stridhan to the widow’s heirs. Reliance 
is also placed on Subramanian Chetti v. 
Arunachclam Chetti (5). Tho learned 
Advocate for tho respondent cites Sridhar 
v. Kalipada (G) and Wahid Ali Khan v. 
Ton Ram (7). The correct view appears 
to us to be that where tho oircumstaoccB 
are such as to show that a Hindu fomale 
purchases property from tho income with 
a view of its becoming part of the main 
estate, it passes with the estate at hor 
death, if it is previously uudisposod of. 
Wo consider that the Additional District 
Judge ha9 decided this question correotly. 

The result i9 that the appeal is dis- 
missed with costs. 

p.N.'r.k. Appeal dif.misaed.__ 

4. (16S4) 10 Cal 302. 

f. (1005) 28 Mad 1. 

6. (1911) 11 I C 971. 

7. (1913) 85 All 551=21 I C 91. 
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Drake- Brockman, J. C. 

Rao Vinayak and others — Defendants 
— Appellants. 

v. 

Laxman and others — Plaintiffs— Res- 
pondents. 

First Appeal No 49 of 1917. Decided 
on 11th January 1918, from decree of 
Dist. Judge. Saugor, D /- 26th January 
1917, in Civil Suit No. 4 of 1916* 

(a) Hindu Law— Join* family— Relinquish- 
ment by coparcener of his share in favour of 
some enures for benefit of entire body. 

A relinquishment of bis share by ou* rnomber 
of the coparcenary body in a joint Hindu family 
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in favour of some members of the body does not 
enure to the benefit cf those members only but 
enures 10 that of the entire coparcenary Cody. 
11 Mad. 400; 26 I. C. 211, Dist. and 31 Mad 2G2n; 
16 All. 309. Rel. on. [V 230 C 2;P 231 C lj 

(b) Hindu Law — Alienation— Coparcener — 
Alienation of Joint family property without 
content of other coparcener* it not valid. 

Under the law of the MiUksbar* joint family 
proptrty owned by all the members of the family 
as coparceners cannot bo the subject of a gift, 
sale or mortgage by one coparcener except with 
the consent, express or implied, of all otuer co- 
parceners. Any dead of gilt sale or mortgage 
granted by ono coparcener on his own account 
of or over the joiot family property is invalid and 
the estate is wholly unaflected by it and in its 
entirety stand* free cf it; .1. /. R. 1917 P. C. Cl 
aud C. I\ I,. R. Rel. 0)1. (.r 230 C 2] 

(c) Hindu Law— Partition— Share of mother 
is not her stridhan— Heirs of husband suc- 
ceed on her death — Obiter. 

A share taken ov a mother on a partition of the 


family property between her sons will not bo her 
stridhan. 1: will devolve after her death upou 
all the heiisof her husband: 31 .ill. 2 *1, (/*. (7.), 
Rel. up. (P 281 C 2j 

td) Civil P. C. (19081, 0 4 l.R 33-Scope 
— Object of R. 33 is to enable Court to do 
complete justice. 

Order 41. K. 33, gives to an apj cllato Court 
power to pars any decree and make any order 
which ought to have keen passed or made, tho 
object of tho rule Uiug Manifestly to enable the 
Court to do complete justice between the parties 
to the appeal: but tho provision is not intended 
to enable a defendant to obtain for a plaintiff, 
not a party to theappoal a relief which the latter 
never asked for ll* a3l C 2] 

M. IS. Kinkhtde anl It. T. Manual, 

moorli—lof Appellants. 

G. L. Su' heilar— (or Respondents. 

Judgment. — The family tree of the 
parties to thesuitoutof which this appeal 
arises is ;ts follows: 


Auaotrao 


Ainsndi Uai = Uamcbandra 

I 

Uangadhar Rio. 


= Jaoki Uai 
plaintiff ». 


|_ 

I I I 

Vinayuk Kao lUmoJir Kao V»‘ud*o Rao . 
dofondant 0 dofendaut 7 dofondanl •» 


tlovind Kao. 


I 

Canpal Kao 
defendant 1. 


j 


I 

I I I | 

Jr.kshmun Kao ti&pal Kao Madho ltaoes Kesho Kao 
plaintiff 1 plnintifi 2 I’arb.ti U.i plainth! 3 

defendant 9 


I 

I I : | 

I’rimb.k Kao Anant Kao hi<bioath ltso liimkrUb oa Kao 
dofondant 2 defendant 3 defendant I defendants 


[ 

Krishna Rao Mukund Rao Uagbunatb Rao 

defendant 11 defendant 12 defendant 13 

AnantRoo, RamchandraRao.Clovind Rao. are concerned In this appeal relates to » 
A nund i Bai.dangadhar Rao and Madho Rao deed of release (Kxe. 6— 8-D-l), executed 
aro all dead. The plaintiffs' claim is for p»r- on 22ud Decembor 1913 by tho plaintiff 
tition of tho joint family estate and they Gopal Rio in favour of his brothers Laksh- 
havo obtained a preliminary deciee which man Rao aod Kesbo Rao. Bv this docu- 
deolares them ontitlod to d.'lSths of the ment Go pal Rao. who wes about to be- 
proporty, the rest of the l/3rd share to come a Pleader, gave up his share in the 
which Ramchandra Rao's branch is enti- money-lending business of the family to 
tied going to defendants G, 7 and 8. The his surviving brothers. That share is 
plaintiff * iin k‘ Bai was d-rlared entitled described as l/12th, tho allotment of a 
to tho share 1 5 into 1/3 = 1/ 1 ■>. which lior sh -.re to Janki Bai not being then in con- 
husband would have taken had he survi- temptation: the correct figure 1 / 15th is 
vod. Tho only question with which w> is not now disputed. It is also common 


Nurain Rao 
dofendaut 10 
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ground that the relinquishment cannot 
honefit any member of the family outside 
Ramchandra Rao’s branch. In their 
written statement defendants, 6, 7 and 8, 
who are the appellants here pleaded that 
they should participate in the benefit 
of Gopal Rao’s relinquishment. This 
plea gave rise to issue 7 which runs 
thus: What is the effect of the release 
made hv plaintiff 2 on 22nd December 
1913? Whether it enuros for the benefit 
of defendants G to 8 als'? The lower 
Court has held on the authority of Fed- 
dayya v. Ramalingam (1) and Than, 
gcnelu Pillai v. Doraisami Pillat (2), 
that the relinquishment must benefit 
those ooparceners only in whese favour 
it was mado and included the following 
clause in the preliminary decree for 
partition: 

(0) That tbo share of the money landing 
business of the plot family to which plaint f! 2 
would bo entitled and which it specified in mo 
deed of release dated 52nd December 1013 will 
be allotted to plaintiff* 1 and 3.** 

That tho clauso just quoted is mislead- 
log and should bo amended is admitted by 
plaintiffs 1, 2 and 3 who are the solo res- 
pondents. As already reni irked, the deed 
of relinquishment describes Gopal Rio’s 
share in the money-leading as i/1 2th, 
wheroas tho lower Court's decision puts 
it at l/15thonly. In any event thoclause 
should ho modified by deleting the words 
"and which U specified in the deed of 
release dated 22nd December 1913," oud 
this will ho done. That ono coparcener 
may relinquish his share appears from 
the text of Manuand Yajnavalkya. Thus 
in Mann 9, 207. Sacred Books of the 
East. Vol. 25, p. 375, we read: — 

"But if one of tbe brother*, being able to main* 
lain himself by bis own occupation, doc* uot 
derive fa »hnre of the family) property, be may 
bo nmd« separate (by the other) receiving • trifle 
out of hi* sharo to live upon." 

And in Yajnavalkya 2. 116 quoted in 
the Mitakshara, Ch. 1,S. 2, 11: — 

' Tbo separation of on©, who is able to support 
bimself and is uot desirous of participation, mar 
bo completed by giving him some triflo." 

The next following placitum of the 
Mitakshara explains the reason for re- 
quiring a trifle to be given by a desire to 
prevent futile disputes. In Pcddayya v. 
V. Ramalmgnm (1). tho earlier of the 
twocase9 relied upon by the lower Court, 
the circumstances were peculiar. Two 

1. (1888) II M»d 106. 

2. (1015) 20 I C 211. 


out of four brothers relinquished their 
one half share in the family moveables in 
favour of the 3rd in order to give effect to 
a wish expressed by their deceased father 
and the decision appears to proceed upon 
the strength of natural obligation tocarry 
out tbe father’s wish. In the later oase 
the coparcenary consisted of two members 
only, a father and bis son, and a relin- 
quishmeut of bis undivided half share by 
tho father to the son was upheld. Neither 
case can. therefore, be said to b9 quito in 
point. The earlier one however contains 
the following passage: — 

"According to tbo Smriti*, then, renunciation 
operates a* alienation of one coparcener's in- 
terest in favour of tho others. If bo can alienate 
iu favour of tho other coparceners as a body, 
there is no reason why be should not do so in 
favour of one of them, who alone may need 
such help." 

With all respect to the learned Judge, 

I venture to doubt whether the Smritis 
treated tho renouncement as equivalent 
to an alienation. In Sahu Ram Chandra 
v. Rhtip Singh (3) it is laid down by 
their Lordships of tho Privy Counoil that 
under the law of the Mitakshara the joint) 
family property owned by all the mem- 
bers of the family as coparceners caDnot 
be tho subject of a gift, sale or mortgage 
by one coparcener except with tho con 
sent, express or implied, of all tho other 
coparceners. Any deed of gift, sale or 
mortgage granted by ono coparcener on 
his own account of or over the joint 
family property is invalid; the ostato is 
wholly unaffected by it and in itsonfcirety 
stands free of it. The same view as to 
a gift bad already been hold by this 
Court in Sohharam Teli v. Makdu (4) anJ 
in Mukund Ram Sukal v. Ram Ratan 
(5) If the relinquishment in the present 
case is to be treated ns a gift then it )9 
invalid. On the other hand, if it is meroly 
a renunciation its effect would be similar 

to that renouncing coparceoer’s death. In 

Chanda r Ki shore v. Dam pat h'ishore (W 
it was held that one member of a joint 
Hindu family cannot transfer his undivid- 
ed share in the j sin t family property to 
another member of tbe family without 
the consent of the rest of tbe cosharors 
and that if the alienation be regarded as 
a surrender of the interest of tbe person 
making the alienation, iti? a surrender to 

3. A F K U1T P O 01 = 31) All 137=39 I 

C 2S0=4* I A 126 (P C). 

4. (18991 1* C P L K 63- 

5. (19C6) 2 N L R 52. 

6. (189-1) 1C All S69. 
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th9 whole of the coparcenary body and 
cannot enure to the peculiar benefit of 
lone of them. This view appears to 
me to accord with the general princi- 
ples laid down by the Privy Council 
in .the passage above quoted from 
Sahu Ram Chandra v. Bhup Smith (3). 
It is no doubt true that the AlUlnbil 
High Court follows the strict dsc'.rine of 
the Mitiksh.ua which has been dopir ul 
from in Hominy. Madras an l the Ceotr il 
Provinces, on the ground of an e-pity 
favouring purchases for value, hut ws n-e 
concern* I hero not with a transfer for 
value but with a voluntary one a* to the 
inefficacy of which there is no dispute. 

In Shtvajirno v. Vasantrao (7) will he 
found a recital of the facts of a cise which 
is reported as Wnsantrao v. Anandrao (ff). 
The decision of the Privy Council in the 
latter cue appears as Annndrao v. 
Vasantrao (9) and will be found printed 
in a notout pp. 2‘>2 and 2»>-'i (of 31 Mil ) 
In Vatantmo v. Anaidrao [A) the joint 
family consistol of one Kashioa'h his t-vo 
sons G inpatrao and Madhavrao, C np’t. 
rao’s mx sous and Midnavrao s oulv s n 
Vasantrao. Madhavrao boio : heavily in. 
volvyi in debt, executed a duel of reins* 
in his father's favour in roturn for hiv. 

ing his debts paid. It was held in apiwnl 
by Jenkins. C J., and Ritohelor, J.. that 
the rolo 'so should l*o troatel not as f »r 
the honofit of Ivashin ith alone but for 
that of tho whole co- parcenary, the shares 
on partition lining leterininel as though 
Madhavrao was deal The decision a- a 
whole was confirm* I bv their lordships 
of tho Privy Couicil. who ro narked thit 
tho principles g iverning tnecaso hi l hoe'i 
rightly applied in the appellate judgment* 
it was also expressly stated that the re- 
lease did not operate to deprive Ma lhav. 
rao's son of his right as a c>-pircooer. 
Differing from the lo ver Court. I hold 
that tho relinquishment of December 19 Id 
mu<t be troatel as benefiting tho appel- 
lants no less than tho plaintiffs, D&xshinan 
Rio aud Kv.-hcrao in whoso favour it was 
execute!; cl (»•) of tho preliminary decree 
will, therefore, he modified not only by 
omitting the words “and which is atieci- 
lied in c ho deed of r .‘lease date I 22n l De- 
combrr 1913” but by adding at the end 
the words and figures "and defer, lants (», 
7 and 8.** Plaintiffs L and 8 " ill tike 

7. (1903) n is .in > I C 219. 

3. (11H*4 1 f, linn L U 0-25 

y. (1ULI) 34 Mad 202 uotc. 


two-thirla of Copal Rio's l /5th sharo, 
dofon dents G to N taking tho remaining 
3rd. 

I an asked by tho respon lent*' learned 
counsel to modify the lo ver Court’s de- 
cree so Mi it the plaintiff Jmki Hai also 
msv pirticipite in the plaintiff Copal 
Rio's shire in tho monev l‘*n ling busi- 
ness. The ro-ul* of s t d .mg would be to 
diminish the respondents' share from 
y*,r\i to one hail ofCojal Rio's poition 
au l it i' difficult to »• ler si I w hy such 
a request shout I he mile on the respon- 
dent*’ lu»h»lf. Acjor ling t » tho 1* d-don 
of the Privy C.uncil in Ph M a»jil 
Pr^Mid Singh v. Mnhn.le-i I'r.isad Smith 
viv siiire that may he 'ikon hy| 
J i il:i IHi "ill not I j her stridhan hut 
devolve at hor death upon all the heirs ol 
her hudiaod to that inn appellmts "illj 
inherit along with tho ropoudonts. Jsnkij 
I ai is not o.’i'j u party to this appeal and 
in tli • pi iin* ui i lo no claim to jut tieip ito 
in Copal Rao's alr.ro of the money-lend- 
ing hu-iues« to which the plaintiff s R ikah- 
m in Rio and Kesho Kao were allege I to 
tie cxclusivrlv entitled. R. 33,0.41,. 
Seh. 1. Civil 1*. C.. gives tho appellate 
Cell r • power to any decree and make 
urn order which ought to have been pas- 
sol or made. Rut I cannot think that 
this provision was intended to enable a 
defen l-«ut to obtain fur a plaintiff , not a 
party to tho app.ul, a relief which the 
latter never asked for. In Hanqamlal v 
Jhandu (11) it v. •.« hold by a Dench of 
throe I algos that tho object of tho rule is 
iminfostly to or. - hie tho Court todo com- 
plete justice bctw*eu tho parties to the 
app*al. The costs of this appeal will ho 
paid hv the respon icnts. Tiio cost s o: 
the parties in the lower Court will he 
dealt with by that Court's final decree as 
already ordered by it. 

P.3 R.K. Appeal accepted. 

10 (1912) 31 All 231=1 1 1 O 1000=3*1 A 121 
(PC). 

11 (1912) 34 AH 3 >=11 1 C C40. 
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Batthn, A. J. C. 

Sago and others —Defendants — Appel- 
lants. 

v. 

Paiku — Plaint iff— Respondent. 

Second Appeal No 5GGcfl9l7, Decided 
on 31st August 191S, from decree of Addl. 
Di9t. Judge, Ward ha, in Civil Appeal 
No. 141 of 1917, D/- 2Gth September 
1917. 
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C. P. Tenancy Act (1893). S. 35 (4)— Im- 
plied surrender — Fenmle holder alienating 
without necessity and placing alienee in 
possession cannot affect rights of reversioner 
and aetkon does not amount to implied sur- 
render. 

The doctrine of implied surrender contained in 

35 (4), is intended to apply to normal circum- 
stances where the landlord or the person pm in 
oy him holds adversely to the tenant. Where, 
however, ;» female hoider ali«n*tcs an occuiaocv 
tenancy aud the alienation is not for log-1 neces- 
sity, the ulionce does not begin to bold edver-:elv 
to the ultimate reversioner until the death . ! the 
fem.«!c holder, and the doctrine cf implied surren- 
der has no application to euch a case. 

(P 232 C 2) 

Judgment.— The holding to which 
tho appeal relate was the occupancy 
holding of Itaghoba. lie died on 27t'n 
August 1893, loaving a widow Lakshmi 
•ind a daughter Tulsi bv another wife, 
•lai. Jai kept Lakebmi out of possession, 
an.l Lakshmi recovered possession by a 
decree, dated 29th March 1891. On 5th 
October 1894 Lakshmi trnusiorrod the 
holding to Nama. tho 1st defendant appel- 
lant's father, who was Haghoba's sister's 
son. Tho transfer was with tho Malguzar's 
conseut. The plaintiff- respondent Paiku 
is Tulsi’a son, and suod for possession 
about 5 months after Lakfthmi's death. 
It has been found that the transfer lo 
Nama was not for legal necessity. After 
tho transfer Nama and bis adopted son, 
the appellant, have been in continuous 
possession, tho landlord has accepted them 
as tenants and receive) rent from them 
and at Settlement they havebesD recorded 
as occupancy tenants. The defendants 
pleaded, among other things, that in the 
circumstances there was an implied sur- 
render by Likshmi under S. 35 (4), Ten- 
ancy Act. The learned Additional Dis- 
trict Judge has held, following Vithu v. 
Mcndri (l), that the suit is maintainable 
and that the doctrine of implied surren- 
der does not apply to the caso. Tho suit 
in Vithu v. Mcndri (1) was for a declara- 
tion during the lifetime of the female 
holder, but the principles enunciated are 
applicable to a suit brought by the rover. 
9ionor after the death of the female 
holder. 

The learned Advocate for theappollants 
relies on implied surrender, and points out 
that tho question of implied surrender 
was not raised in Vithu v. Mendri (l); 
and he seeks to distinguish tho present 
case ou that ground. I have looked into 
the records of Vithu v. Mendri (l) and 

1. (1909) 6NLR 172=4 1 C 792. 
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find that though the question of implied 
surrender was not put iu issue, the trans- 
feree from tho limited female holder had 
been accepted by tho landlord as tenant. 
It is difficult to believe that the learned 
J udioial Commissioner entirely overlooked 
the rule of implied surrender and would 
not have taken it into consideration, if 
ho had considered it applicable. The cir- 
cumstances of the two cases are identical. 
Both the suits are governed by the Ten. 
ancy Act of 188), under which a transfer 
was voidable by the landlord unless it 
was consented to by him. It is argued 
that appellant 1 , has become a tenant as 
lie was put io possession by the landlord, 
and, therefore, can plead implied surren. 
der according to the rulings of thia Court, 
and that thoro has been constructive sur- 
render by the wjdow by non. cultivation 
and by non-payment of rent for over two 
year.-*. It has been bold io Gunpat v.Trirn- 
bak (2) that a minor's rights aro lost by 
a transfer by his guardinn followed by 
possession by the landlord for ovor two 
years with failuro to cultivate or to pay 
rent on the part of the minor tenant, and 
it is argued that a reversioner is not in a 
hotter position than a minor. This is one 
of the cases where a difficulty arises in 
reconciling the Hindu law with the special 
provisionsof the Tenancy Act. It appears 
to me, as at present advised, that the; 
doctrine of implied surrender contained 
in S. 35 (4), Tenancy Act, is intended to 
apply to normal circumstances where the; 
landlord or the person put in by him| 
bolds adversely to the tenant. Where 
tne alienation is Dot for legal necotiityj 
the alienee does not begin to hold adver-| 
soly to the ultimate reversioner, until! 
the death of the fomale holder. It is true 
that Nama was accepted as a tenant by 
the landlord, but it appears to me that 
this must bo held to have been subject to 
the claim of the reversioner on Likshmi a 
death. For these reasons, I think, the Ad- 
ditional District Judge was right in fol- 
lowing the case oi Vithu v. Mcndri (1), 
and I dismiss the appeal with costs. 

p.n ./r.k A ppea l dism issed.^ 

1. (19131 9MLB 5*=iy 1 C 769. 
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Mittra, A. .1. C. 

: hor.diram Mungniram — Defend int 
Appollant. 

y 9 

Jiamgopal Kaniram- Plaintiff— Hes- 
pondenfc. 

Second Appeal No. 95- B of 1917. Da. 
cKled on 26th November 1917. frn,„ 
decree of First Addl. Dm*. Tn.ltfe.Akoh. 
D- llth December 1916. in Appoil 
1ft or 1916. 

(a> Civil P C. IS of 1903), 0.21 R f.3— 

»p*cmi form i. prescribed »or‘ frarr’inp 


- Decree holder con irt 
transfers by judgment- 


No 

*uit under P. r.3 

aside fraudulent 

debtor. 

Order 21. R. 03. Civil p. C .. dy.^, 
any thing n'^m iLj frame of the a 

outnP*h V o U . ,n e * dud? “* *»yyrtlfj I..- | r , , 
out of the *c >p- of such i suit. • • ’ . 
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upjmthoiudumeot.^btor ' ^>1310.1 

.(b) Civil P. C *|«J0S). O. 1 R 13-OhVei 
< No C obie n u t ^ rnu,ul "« d *" ••cond appeal 

No objection as to mitjolodor of cau# L of 
HrVt Um« U i d ,. P " rl,C a CtU ‘ bl for lh< 

N«^sra.-55!i5r-r^s r «. 

p 1 il'„e D d' C "'- V * ,idil '- C »»“->" 

Tbemcro fact that a decree i* b,'r<] or, «*..*,! 
, dce * 1,1:1 

SSSESSSaSi 5 

•V. R. Ijnh fr- f or AppelUnt. 

Y‘ * (°r Ho'pondunt. 

ol, a iner a en !- Th ° P ,aintiff -wpon.leiit 

HI mi , ' ,ec f oe a « a,u9t Cendant 2 
mlmukund and i„ execution of that 

lotlfs a tho ‘'©uses in dispute on 

hh hroM T k- 19 , 12> an i 

].«s brother K, ,x n d as h , , executed cn 

7th Decem bor 90i a sale. deed purpor. 

J o.'! to convoy the house to defendant 3 

Dhondtra:,,. who is the appellant before 

SLnil .i aPPe f ta thit ftalmiikund 
executed another sale-deed on 25th July 

; J” f ^ our of°ooR»j*run. his sou - 
n-Iaw. Dnondiram's sitter his bean 
Bjven in marriage to Kisandas. brother of 
Calmukuml In 1913 Civil Suit No. 88of 

• Wd3 » fl ° ! >y n,,0Q ' lirir n as plaintiff, 
r-UKnvj; Dil.nukund, his brother Kisan- 

r . ijarain ail <J the present plaintiff 
u, ° Oopal defendants in that suit. For 


so: “ H or 

tv’liiivni full f 
he vac disuhar-xd. 
a deoroo ior pops 
the defendants in 
of tiio pSaintin is 
Dalir.isLim i ire nji 
th.it the dccreo obtained 
o« 1913 v. aa :i Cui u 
plaint ill’ n.s ►ucoee-b. ! in i 
thfc Addition ! D,>lri. t 
aud litis sec.nd appeal h.t 

hv Dboudiram. Jn p.ra. ■ . 
it !.* st»t 
« ‘*g i- j 


climr ’Ini,, Copal's al. 
i roll i*i, and thereupon 
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h-*.l isol it the 
li -n^au'i. 
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;»k ii,.« j 

*21. :i 
iuuLuii *• i 
lant Dhou lirani i 

In fu;.|inrt oflhi M,o loimid piealer 
lo- the appell w.t relief upon the c :se c. 

A «w in v. GUnshijatn .Vimm ( 1J. 
iu itcisj is a decision unon the court-Iisi 
!>■> ynblo in „ suie o( th .„ de-crijitioo, an-'. 
.. s no l>oir;ng upon the point now at issue, 
l may note tint this objection that the 
Piuui <hs< . cos no cause of action a-ainst 
ino appellant wag uo t taken in the Courts 
>e.ow uor in the memorandum of appeal. 
, P ,a, nt oufliciontly sots forth a cause 
01 action, iinsmiichas it savn that this 
uofoodant i« iuterostel in and has been 

“ l ‘ ,ng "P * *. i ‘ l8 “*<■ Property in I,,, 

puto. Th.rsiwetlio pl&inlilf » a . i-nli- 
tl0.to*.!ccl.,r,.ion u,„! er S. IQ. Sjacitio 

O n. i:om ""y Eui ‘ >"> 

Ci al' l .’ Ui0 n 8 uul ti,H c “'' e 8- 283, 

O SI ft C .'n rh .r " hiel ' «"'->‘FO0d. with 
o SI.H., 3. Tn. »,,tion 8c not pro. 
Md? anything about tho frarno of the' 
regular suit which has to ho instituted, 
ana ccrt unly does not embrace anv pro. 
vision excluding any particular oraverf 
out of tho scope of snch a suit. The 
utmost that could bo ursed on behalf ol 
the appellant is that there has been a 
nu 3 joinder of causos of action and parties 
I«at no ^uch obiection can now he enter, 
timed, specially in view of the fact that 

the parties have not hern prejudiced in 

any way. 

It :s contended that Suit No. .9$ cf 
29) 3 operates as res judicata, because the 
Plaintili i» a person who derives his title 
!• f BM) 35 Cal •>Oi=’j I A 2j 
2. (1S92) 1C Bo m COS. 
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from Balmukund who is bound by the 
previous decree. No authority in support 
of this has been produced before me. 
All the authorities cited before me show 
that the parties to a collusive decree are 
bound by it. None has been produced 
to show that a person who is not a party 
to the decree and against whose interest 
the collusive decree has been obtained is 
bound by such a collusive decree. The 
decree holder can just he said to he a 
porson deriving his title from tho judg- 
ment-debtor. Ilis right to attach pro- 
perty which has been fraudulently or 
collusively conveyed by the julgment- 
lobtor is recognized ia law and he can 
set aside such a fraudulent transfer even 
though the transfer is binding upon the 
judgmOQt-debtor. Similarly, he is at 
liberty to set aside a collusive decree 
which stands on no higher footing than 
a collusive transfer, oven when that col- 
lusive docreo is binding on tho judgment- 
debtor. 

It is contended that tho finding of the 
lower appellate Court, that the transac. 
tions represented by tho a&le.deeds of 
1001 and 1912 are bogus, is bad in law 
and without any evidenco to justify such 
a finding. I cannot agree with this con- 
tontiou. Tho lower appellate Court was 
at liberty to place reliance upon the 
testimony of Bilmukund a9 given in thir 
suit, oven though Balmukuod ha9 been 
held to bo a person who was a party to 
a collusive decree in suit No. 88 of 1913. 
Moreover, there is evidence brought out 
in the cross-examination of the appellant 
himself, examined as a witness, which 
would load to tho inference that there 
was no consideration for the sale-deed. 
It is conceded that Balmukuod remained 
in pos4e3*ion though the sale took place 
in tho year 1901. No rent was ever re- 
covered, and it was only after the plain- 
tiff’s attachment that Suit No. SS of 
1913 was filed. Under these circum- 
stances I think that the finding of the 
lower appellate Court regarding the no- 
minal character cf the appellant's sale- 
deed i3 one which must be accepted in 
second appeal. 

It is urged, and I think with some 
force, tha* the mere fact that the decree 
was based upon a special oath does not 
mako it a collusive decree. It is also 
urged that the fact that the sale-deed 
was nominal does not necessarily lead to 
the inference that the decree was ob- 


tained collusively. I agree with these 
contentions, but I think there is suffi- 
cient material on the record to justify 
the inference that the decree was ob- 
tained collusively. When once it is 
proved that the transaction is nominal, 
the plaintiff has to a certain extent laid 
the foundation for proof that the decree 
wa3 also collusive. The case wa9 decided 
upon tho admission made by Kisandas and 
upon a special oath taken by the appellant 
on the suggestion of Balmukund, and so far 
as the evidence is concerned it was decided 
solely upon tho testimony of Kisan- 
das who admitted consideration. It may 
he that against Rajarafm there was a real 
decroeand a real contest. Theonly matter 
decided between Dhondiram and Kajaram 
was that Dhondiram’s transfer being 
prior it takes precedence ovorthe latter’s. 
Now the decree has not been executed; 

I am iuformed that there has boon an 
injunction against the execution of the 
decree so far as possession is concerned. 
But even tho docree for rent ha9 not 
been executed. I cannot say that tho 
facts of the case did not justify tho lo.ver 
appellate Court in drawing tho inference 
which it has drawn. The appeal fails 
and is dismissed with costs. 

P.N /B.K. Appeal dismissed. 
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MlTTRA, A. J. C. 

Narsingh Das — Plaintiff — Appellant, 
v. 

Aladad Khan and others — Defendants 
— Respondents. 

Second Appeal No. 94 13 of 1917, Deci- 
ded on 2">th July 1917, from tho decreo 
of Addl. Diet. Julge, Amraoti, D /- 4th 
December 1916, in Civil Appeal No. 283 
of 1916. , _ 

(a) Berar loam Rule., Rule 14 ( 2 )-Lea.e 
of service grant being temporary alienation 
it valid under R. 14. 

Rale II (2) cf the Berar Inam Rules. 
do*o that service grants are not liable to bo ai 
enated by purchase or otherwise. r* fcrs t0 F 
manent alienati -ns such as gift or exchange, a 
not to a temporary alienation such a* a ,e , . 
a usufructuary mortgace. Tho sanction of m 
D* puly Commissioner is not. therefore, necessar. 
for an v such temporary alienation. fP 215 ^ 

lb) Hindu Law— Religiout Endowment 
Manager -Temple property — Lease by mana- 
ger it valid if proper circumstances exist. 

A lease of temple property by the M.nager of 
a Hindu temple can he validly granted om> » 
fil the monev i< birrowtd for the purpose ot tne 
temolf. (iil the loan is justified by an cx.s mg 
necr-sivv. (iiij and the lea.-c is one watch a 
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prudent owner would be justified in making: 
14 D. L. H. ( P C), Foil. 11-235 C 21 

V. H. Pandit — for Appellant. 

K. G. Dethpande — for Respon lents. 

Judgment. — The inarn certificate 
shows that Moaza Wazar has been granted 
as a jagir for the upkeep of tho temple 
of Gajanan Swaini at Akot. Tho Hindu 
defendants in this case are horelitary 
Managers Defendant 3, Gaoapatrao. while 
such Manager, gavo a lease to tho plain, 
tiff for Rs. 100 paid in advance, oi tho 
right to remove tikadi grass for twelve 
years con.tiieuciog from 1911. This de- 
fendant was suhso |ue»»tly removed from 
tho nunagorshin, and his infant sou, under 
tho guard i toshipof his uncle, «s» ippoin. 
ted Manager in his place, The plainli: ’s 
oaso is that he was in possession an I cn- 
joyincnt of his rights under tho lease for 
a few years, when ho was disturbed by 
tho dofeadant 1 acting under the author- 
ritv of tho remaining defendants. Accord, 
iog to the plaintiff, the monoy was bor- 
rowed for the pur|K>ses of tho temple. 
The plaintiff, though successful in the 
first Gcuit. has lost his suit in the lower 
Appellate Court. The view taken l.y the 
learned Additional District ludgJi* that 
this was a Servian inam, which was inali. 
enable, and that a loiso for more than 
fivo years required the sanction of the 
Deputy Commissioner an I as no sancti >n 
was obtained, it was held to ho invalid. 
According to II. 14 (2) of the Imm Rule* 
service grantsare not liable to be alienated 
by purclmoor otherwise. This n'ecloar- 
:iy refers to a permanent sluna’ior, such 
as a gift or exchange In the instructions 
given by tho Local Government, in the 
Revenue Hook Circular, 3. (>, Serial No. 2 
it is pointed out that: 

"no dorioito order can ho i,*ued rr;* riling the 
eficcl of temporary alienation* of the grnut bv 
loasoor u-ufrucliury mortgage, and each ca/e 
mn«t bo dealt with on its o*n merit*. , . 

A)lca*;sof transfer by usufructuary mortgage 
or by lca«e for more than fivo years mutt be re- 
ported threugb the Commissioner for the Chief 
Commis<iontr\- orders.” 

Tlierulosdo not con ton. pint sanction toa 
temporary alienation being obtained by tho 
alienor or alienee. They merely lav down 
that the Deputy Commissioner should 
report coitaiu cases for tho Local Govern- 
ment to decide whether the inarn should 
be icsume 1 or net. ft is not for the Civil 
Court to decide any such question. Tho 
result is that the view taken bv the lower 
appellate Court, upon which the ca=e has 
been decided is wrong. The case how. 
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over, must be decided with reference fo 
the validity of the lease by tho manager 
of a Hindu toroplo, and tho law on the 
subject will ho found in tho I'rivy 
Council ruling in Prosuvno Kuvuiri 
Del i y a V. Golub ''Stand IS<i/>on ( 1 ). The! 
questions to he a>ktd 'ire: f I). Was t!<c! 
money borrowed f. r j urposes cf the, 
temple? (2). Was '••'!< an |U-'i*icd bvi 
an existing n.-i*o.>.-it y .' f'U. V.'.t* ll-« !«-«'’<[ 
One, which a pr.. huii ».\vr •• would Kj 
justified in n ... i , *'«. • ! *cr OurtV 

attention .< .i!-o directed tn • *m. !-'*K 
of Mayr.t’s Hindu I w. S ll.in. Tho 
decree of tin- lower : ■< •• !l*lc C. srt i« 
reversed, ar. I thoci'O'- ioi •«*; - e«l In fhat 
Court for n ficsh decision cn I he merit*. 
Costs will follow the result. The tppel- 
iaots will get a cet Mticate for refund of 
Court -fees. 

r.N / ■: K. Cate remanded. 

1 . Il'sil : i 1 j K W II I A 

- 
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L'kidkaux, A J. C. 

Sham /.’*».> KunOi — l'laiotilf — Appel- 
lant. 

v. 

Siiarmi Malmraj — Defendant — Res. 
pondeot. 

Sooond Appeal No. H7-1* of 1915, De- 
ci led on 17th .luce 191G, from dcciceof 
Addl. Dist. Sodgo . Ivist Dorar, D, . 2nd 
•laouary 1915. in Apt ^ il No. 312 of 1914. 

(•» Landlord nnd Tenant — Antcjgegir 
tenant itownrr ol land «nd 10 long rent is 
paid He cannot be evicted by jiirdar. 

An aul-Ligsr Vrnml i« Mi- c»wn.:r of hi« land 
subject t» the p.;\ ui.-ii*. ofi-u rent to tb« Juft- 
dar a* long at t'.iU is paid 1 1-c Jaglr«*ir cannot 
evict him. IP 200 c 2) 

(b| Landlord and Tenonl — Tree* — Tree* 
planted in nnlcjagir haloing by tenant — 
Jagirdar cannot claim either land or tree* *o 
long rent i* paid. 

Aojr trees pl.iuted in his ante-Jagir holding I y 
tenant nr plant . <1 with hi* pcrm!.«-ion by auy 
on# else do n-.t afT'.ct the .1 igirdar who, to long 
a* tho rent is regularly raid, cannot claim either 
the land or the tree*. [P 286 C 2} 

(e) Landlord and Tenant— Tree* — Pro- 
prietorship of land carries with it ownership 
of trees. 

In the ab**nc? of an oxpr. s* ngrr •n'-nt to the 
contrary the proprietorship of the land carries 
with il tho o.vucrihip of the frees there on. 

[P 2?C C 21 

(d) Landlord and Tenont — Tree* — No 
custom in Brrar by which half fruit of trees 
planted by tenant can be claimed by him 
even after lease. 

There is no custom in IJerar that n lessee 
planting frail tree* on hi; holding is entitled to 
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halt the fruit- of the trees even after the terrain** 
tion of his lease. [P 256 C 2] 

I . B. Pan dit — for Appellant. 

11. S. Gour — for Kespoodent. 

Judgment.— Ono Balaji obtained fro:n 
the defendant, a Wahiwatdar of Walgacn 
•Tagir, a lease of Survey No. 68 of the 
village, for 15 years, in 1$80. During the 
period o' that lenso Balaji planted bet- 
woon 1887 and 1889 some -IS mango trees 
in the field. About 1893 Mr Francis, the 
Director of Land Kecords in Barar, who 
was settling the village, declared that 
this field belonged to one Bhagwan, and 
declared him to be an ante-jagir tenant. 
The lease which was in Balaji’s lavour 
was net however dirturbed hut Bhagwan 
was to get possession on expiry of the 
same. Balaji diod some two years after 
his loa9o expired an 1 on 6th Octol>er 1906 
the present plaintiff appellant took a sale- 
deed from Balaji a brotbors, Nathoo and 
Kamohandra, conveying an 8-anna3 share 
in the mango trees. The appellant now 
sues for possession of 24 out of the 43 
trees on tho strongth of this sale deed. 
Ho states that the defondant had obstruct- 
ed him in collecting tho fruit of his trees. 
The defeuce is that the tree9 having been 
planted by Balaji as the defondant's lesseo 
he had no ownership ovor thorn and that 
the defendant had been in possession of 
tho trees claimed for over 12 years prior 
to the institution of the suit in his own 
right. The plaintiff's case is that the 
porson planting ou another'9 land is by 
customary right entitled to a half share 
in the trees, the other half 9hare going to 
the owner of tho soil. The trial Court 
has held that tho plaintiff has failed to 
establish the special custom set up and 
that where a lessee plants fruit treo9, the 
property in this is, by the general law, 
vested in the proprietor of the land. The 
Judge held that Balaji merely by reason 
of his having planted the trees in suit, 
could uofe bo toe owner of the trees. On 
expiry of the lease in his favour, the 
owner of tho soil became the owner of 
the trees. 

It is unnecessary for the purposes of 
this appeal to enter into the other ques- 
tions decided by the first Court. Against 
the decisions of the first Court the plain- 
tiff appealed to the Court of the Addi- 
tional District Judge, Amraoti, and the 
defendant Gled cross-objections. The de- 
fendant inter alia objected to the finding 
cf the first Court that tho kararnama 


filed by him was a forgery. The lowe r 
appellate Court has confirmed tbe findinS 
o! the first Court that Balaji wa9 joint 
with his brothers, the plaintiff’s vendors, 
and also agreed in the finding that there 
was no evidence in support of the allega- 
tion that by a custom in Berar tho tenant 
may plant trees on his tenancy land and 
acquire a right to the trees for ever after- 
wards. The Judge held that though Bhag- 
wan was an anto-jagir tenant, yet the 
land primarily belonged to the defendant 
and so also the property in the trees and 
and that the plaintiff had no title, as his 
vendors bad no title to9oll the trees. The 
Judge, though finding that the kararnama 
relied on hv thedefendaut was a very sus- 
picious document, came to do express 
decision that it was a forgery and held 
that it was immaterial for the present 
case. Ho confirmed tho dismissal of the 
suit. I cannot support tho lower appel- 
late Court's opinion as to the position of 
an antojsgir tonant. Anto-jagir tenant is 
tho owner of his land subject to the pay- 
mont of tho ront to the Jagirdar. As long 
as this is paid tho Jagirdar cannot evict 
him. Any treesplantud in his anto-jagir 
holding by such tenant or planted with his 
permission by any ono else is not a ques 
tion that affects tho Jagirdar who, as long 
as the ront is regularly paid, cannot! 
claim either tho land or the trees. 

In the present case it is admittod that 
Bhagwan wa9 the anto-jagir tenant, but 
it is shown that his tenancy was not 
declared until alter the Jagirdar had been 
in possession and had leased tho fields to 
Balaji. When tbo lease expired, those 
fields with the trees thoreeu would go to 
the ante-jagir tonant. Both the louver 
Courts have hold that tho plaintiff has 
failed to prove the spocial custom alleged, 
whereby a lessoe plainting trees in tho 
leased land, at the expiry of his lease, bas 
a half share in tho trees. The contention, 
is absurd. In some 25 years’ experience 
of the Province from which the ca9e 
comes, I have never heard such conten- 
tions advanced before. I do net say that 
a lessee by express agreement with his 
les?or could not claim a half right in tho 
trees but until that express agreement is 
established, tho general law that pro- 
prietorship cf the land carries with it 
ownership of the trees thereon must pre- 
vail. Unless Balaji had a right to the half, 
share claimed, it is obvious that his bro- 
thers had no right to sell it. Balaji might 
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luring the lease take the fruit ami tho 


defendant may have allowed him to take 
•well share in the produce until his death. 
It is obvious that the period between the 
oxpiry ol the lease and the filing of the 
present suit is insufficient to give Kilaji 
or his brothers tho right of ownership 
by adverse possession. Who: her llhug- 
wan or his representatives at his death 
or the Jagird&r are tho real owners of tho 
ureas is immaterial in the present suit. 
What is clear is that H&laji had no right 
lo half tho treos and his brothers there, 
fore coul l not sell that share to the pre- 
sent appellant. This short ground disposes 
of toe appeal. The appeal fiiia and is di*- 
.D'««ed \\ ith costs. 

P.N./R.K. Apical •hsmhvA. 
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Stan yon. a. J. C. 

Ml Puhpi Bai aud «i )io//irr— Defen. 
ar.ts — Applicants. 

v. 

Mt. Ansuya Bai — Plaintiff — Non- 
Applicant, 

Civil Kern. No 298 of 191(5. Decided 
on 31st August 1917, from order of Di.-l 
•fudge, Chattisgarh Divu., 1' . lOth 
Novomber 191G. 

(•) Civil P. c. U908J. Sch. 2. p.rn. 18- 
i a rlira to pmdinp suit cannot make private 
reference and .tek as.ittanc*- of Court to 
enforce award. 

The PKitir* tn a pending li;ir«tioo r.ra not 
eomptlont, without any reference lo tin Cnrt 
to reler the ubj-ct m itter nf tb it :n 

private arbitration, mid Levina obtstnH an 
award thereon, to seek tl.o assiHanco of toe Court 
m ii .1 vi dr the tunic filed .to J enforce bv ■» dr- 
i roe. r i, .» , • oi 

(b) Civil P C. (1908).O.23. R 3 and Sell. 2 
Para. 16—Aijrrement to refer without inter 
vention of Court or disputed .ward thereon 
no not come under O. 23. R. 3. 

. an RSrcement to refer, wlthoa* the 

truer von lion of the Court, the »ubi-ct-ra»tter of 
1 ponding null, nor adlapuUd award made iher*- 
«*n, al*o without the intervention of tho Couit 
can ho brought within tho purview of R. 3 
O. 23. Civil i\ C. fp 239 <; o 

(cf Precedent. - Subordinate Court, are 

bound to follow decision of theirHijh Court 

While it i- opon to the rabordlnate Courts to 
tho Central Provinces to assist themselves on 
piostious of law by * stndv of the rulings of all 
•lie High Courts in India publi«hed in anv 
authorized series of report?, they are .b'olutely 
hound, irr.'-peetivc of their own op nion and the 
dissentient opinion of any other High Court, bv 
the decisions on such questions of tho Judicial 
Com mistdoner’s Court whilo such decisions nre 
riot cvprcvsiy overruled bv tho p*r«’~touDt autbo- 
mv. namely. !Iis Majesty in Council. The *ub- 
erdmate Cvurts bavo no option to cboo^e between 
a decision ol the Judicial Commissioner's Court, 


published or nnr.tiblMird in ;h« local or anv 
cth-r law report;, -md tint d-ci-ion of any other 
• It b «: urt in [|» j» (J i 

II. S'. Gnitr — for Applicant*. 

J. C. Ghou — f.,r Non- \pplicant, 

Order.— Tho -u, t .-tst of which t-ti < 
application ha* s i-io wan filed In* tho 
|«U is! iff ..g»iu • f .VO ‘fit f: :•-!;!? Ol* 2 • l 
May It' I I in the Court of ;ho ! bib. » j.l., > 
cl Bai pur. It v. i~ p- ; i i vitlt jo rl *i«; 
course, .ami the trial -v prr<..;i;hiog 
co cl’i ior*. v.'.ic.i o*i 2 m. 5 O.fob'jr j »! > 
dtrfen ' nt 2 put in - • :i*> h i ■. itinv 
that hi* depute with thu Ind 

hton referred r *. **.•!* r *(?•.. ml rniKw^l 
had been mtlg. -.r 1 « J.ii * tVf l\-> ;ui6 
he di/misse 1. Tiio phinlid i«j udU;c<l 

ami disputed ti.tl alleged tcldtr ion him 
award. anil ttnde a i-oiirnini*.ry objection 
that, the f'.rtirs \v<>r.* in'rorupetcnS to 
carry ou» . n arbitration h hiu 1 the back 
<■ tho Court concerning rt » : i . . .. t •» r Bit”) 
judice of the Court-. Tho Sul— UiAgo d is. 
i • sod cf (hii objection on 14 th May 
1913. holding t iir.t tho mitio’- l o a pool- 
ing suit are ooropeteut, without any ro- 
foronco to the Court, to refer the subject, 
•natter of tho suit to private arbitration 
and that i ie allege! a.rard i houl l not ho 
rejected on that ground. Thereafter, 
the firs; Coart proceeded "ith an inquiry 
into the merits of tho plaintiff's objections 
to the filing of tho award. Meanwhile 
the plaint ill appealed in the Court of the 
Divisional Jurigo agaiort the order of 
I ' th May l'»J j. r.nd tho learned Divisional 
Judge entircaincd tho appeal on t!io 
ground that tho erdor was one falling 
within the purview of S. 101 (f). Civil 
1‘. C. f 1908, t . a< l holding that the partied 
to a pending suit are not competent to 
refer tho sul jcct-matfer of the suit to a 
private arbitration beyond tho control of 
tho Court, lie reversed the order appealed 
from, and directed that the award should 
he rajeatod and the trial of the suit con- 
cluded by tho Subordinate Jud'.c. 

rheioupon. both defendants applied to 
this Court for revision of this order of 
the Divisional Judge cn tho ground, inter 
alia, that it was premature. That was 
Civil Revision No 270 of 19 Id, and I 
decided it cn 25th March 191(5. Upon 
tho sole ground that the appeal to the 
Div>siouai Court was prernatuie, I set 
aside the order of that Court as ultra 
vires and directed that tho Subordinate 
Judgs should coutinue his procce lings o* 
the application to file the award until ho 
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had made an appealable order. On the 
case going back, the Subordinate Judge 
made an order that the award should be 
filed. From that order an appeal was 
properly made to the Divisional Judge, 
who maintained his former view of the 
law. and again directed the rejection of 
the award and the conclusion of the trial 
by the Court. The defendants have again 
applied to this Court to revise this order, 
and the case is now ripe for the decision 
of the question whether the parties to a 
pending lit igation are competent, without 
any reference to the Court, to refer the 
subject- matter of that litigation to pri- 
vate arbitration, and, having obtained an 
award thereon, to seek the assistance of 
the Court in having the same filed and 
enforced by a decree. 

The learned Divisional Judge is quite 
coirect in paying that this question is res 
intigri; so far as this Court is concerned; 
hut some of the remarks made by the 
Judge in his judgment new under con- 
sideration make it expedient to point cut 
-hat while it is open to the subordinate 
Jourts in these Piovinces to assist them- 
lelves on questions of law by a study of 
the rulings of all tho High Courts in 
India published in any authorized series 
of reports, they aro absolutely bound, 
irrespective of their own opinion and the 
lissontiont opinion of any other Indian 
iiign Court, by tho decisions ou such 
luestions of this Court, while suoh deci- 
sions are not expressly overruled by the 
paramount authority, namely. His Majesty 
n Council. The subordinate Courts have 
no option to choose between a decision of 
this Court, published or unpublished in 
the local or any other law reports, and 
the docision of any other High Court in 
India or Burma. 

The case of Kaluramv. Ram Dayal{ 1) 
had no bearing w hatever u|*on the ques- 
tion at issue in this case, and the citation 
of it was purely raisleading.Similarly, in 
my order in Civil Revision No. 276 of 
1915, I expressly abstained from record- 
ing anyi opinion thereon. I have now 
given my best consideration to the ques- 
tion at issuo, and I find that the authori- 
ties are all one way. The case of Ghulam 
Khan v. Muhammad Bassan (2) contains 
an obiter dictum of their Lordships of 
ti e Privy Council upon the construction 
ai d effect of the provisi ons of the Code 

1. (1900) 5NL R 107=3 1 C 55. 

2. 11902) 29 Cal 667 =29 I A 51 (P C). 


of Civil Procedure. 1882, relating, to 
arbitration. But that dictum, obiter 
though it be, forms a useful guide to the 
Courts in this country in construing the 
provisions of the present Code ’of 
Civil Procedure oo the same subject. In 
Venkatachellam Reddi v . Rungiah Reddi 
(3) it was held that an agreement to refer 
to arbitration a pending litigation, made 
without the intervention of tho Court, 
cannot be filed under para. 17 Sch. 2 to 
the said Code. It seems to follow from 
this that where an award ha9 been made 
privately upon the basis of such an agree- 
ment, that award is equally inadmissible 
for treatment by the Court under the 
schedule. This indeed was expressly held 
by the Bombay High Court in the recent 
case of Vyankatesh Mohadev v. Ram- 
chandra Krishna (4). Beaman, J., pro- 
nounced a very clear and cogent judgment 
upon the question, and I may say at odco 
that I concur with every word written 
by him. No doubt, in a later case from 
the samo tribunal, namely Shavaksha 
Dinsha Davar v. Tyah Iloji Ayub (5), 
Maclecd.J. at p. 390 (of 40 Rom) seems to 
have thought that an arbitration between 
the parties to a suit, without an order of 
tho Court, comes under the provisions of 
the said schedule which deal with arbitra- 
tions without the intervention of the 
Court. But with due respect, I prefer 
the judgment of Beaman. J., in the earlier 
case a3 more correct exposition of the 
law. 

I, therefore, hold that the parties in 
the prefent case were not coropotent 
to refer the subject-matter of the suit to 
arbitration without the authority of the 
Ccurt, so as to bind the Court and obtain 
its assistance in enforcing the resultinp 
award. I do not mean to say that once 
a suit has been instituted the parties are. 
in any way, prevented from making a 
settlement of it out of Court. Such set- 
tlements may take the form of a direct 
agreement disposing of the suit, in which 
case the Court will give effect to that 
agreement under O. S3, R. 3, Civil P. L. 
But if the private adjustment takes the 
form of referring the subject-matter of 
the suit to arbitration, the p»riis9 can 
only have the assistance of the Court in 
carrying out that adjust meot by adopting 

3. (1913) 3G Mad 353=1 r I C 372. . r 

4. A 1 K 1911 B-m lS4=v8 B,m oS7=2, I G 
46. 

5. (1916) 40 Bom 3S6=37 I C 140. 
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the procedure provided by the first 16 
paragraphs of Sch. 2. They are not l«ound 
to seek the assistance of the Court, and 
therefore, they may carry out all the 
arbitration proceedings without the in- 
tervention of the Court. But in that case 
they must make their o-vn arrangements 
not only for having the award made, but 
also for its execution. In the present 
case, the parties are said to have made an 
agreement to refer, and to have had tho 
proceedings by tho arbitrators carried out 
in pursuance of that agreement without 
the sanction or intervention wf theCou*t. 
Tho award which is said to have been made 
is therefore not one w hich the Court can 
rocogni/.o, at all events, v bile it is disput- 
ed. No procedure under Sell. *2 is a llo at.. 
bio in respect of such an arbitration 
a war 1. 

Next comes the question whether an 
award of this kind can he trend a 
an agreement adjusting the suit for the 
purposes of O. j 3, U. 3, Civil l*. C. As 
t<. this, the authorities are again one way- 
only. In Ttncoury Dcy v Fakir Chand 
l)fy (6) and i i all the cases already cited 
above, the view is uuanimous that neither 
an agreement to refer to arbitration, nor 
v disputed award concerning tho suhjjct- 
muttor of a pen ling suit, constitutes such 
in agreement or a Ijustmeiit ai iscontem. 
plate 1 by O. 23, H. 3. \Vl»oro the parties 
to a pending litigition privately refer the 
suhject in liter of the lia to arbitration, 
and without any intervention by the 
Court, obtain an award which they both 
accept as valid, and binding, it may he 
possible to argue that such an award, 
agreed, to by both parties, might proper- 
ly form the basis of procedure under 
O. 23, R. 3. But that is a point which 
,19 not l.eforo me and which, therefore I 
do not decide. I do decide that neither 
in agreement to rofer, without tho in- 
'-ervtntion of the Court, the suhject mat- 
ter of a pending suit, nor a disputed 
jiward made thereon, also without the in- 
uervoution of tho Court, can he brought 
within the purview of that rulo. For 
these reasons the decision of the Divi- 
sional .Judge seems to roe to he perfectly 
correct. But even had it been otherwise 
it represents a view of tho law well 
within the jurisdiction of the Judge and 
uoalVectod by any irregularity of procedure, 
llenco. even if I had taken a view diffe- 
rent frn-n tlvife of the learned lull* that 
0. UUO.J) HO Cal 2i«. 


would have been no ground for interfe. 
reoce in revision under S. 1 1 Civil P. C. 
Therefore, this applx.ton is dismissed 
with co>ts. I allow Us. 30 as picador’s 
fees in this Court. 

P.N./lt.K. Appeal dhmis.vd. 
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Batten, A. .!. C. 

Madan Gojm! bcoharau - Applicant, 
v. 

Secy., Municipal — 

Non A |»| licont. 

Crimii nl lievn. No 5. r i of 1916 
ded on I Or It May 1916. from ju ign.ent, 
finding ana r cu'erce p.iSred by Mugis. 
tmt.*. 1st Cla- in Criminal C.t u No. OTA 
of 191 *», 1)/. 21 si March 1916. 
la- C. P. Municipal Art* ID03f. S*. 67 (1) 

ond (21.122 «nd 139 — E- cro*chmrnt old — 
Prosecution under 122 in reapret of old 
rncrotchmont i« not I. ,.l -Krmrdy /or luch 
cnooAthm. nl i» pro.iord by S. 13^. 

Wli .1 i- unci* rrinin.illi |uoi-rtiblo under 
S. 1.’2. C P. Munuin.l Act i.» it*- act of making 
an . i, « ft r.c»riirol Tho rrciou c .nnni r <M*oa- 
• M > Us rco*irur:l ax n>akioi> puni-liable on 
<M ting tncrocchtiuol i.ot u.udc bv thu accused 

, (PS40C1) 

lu theca* of an rncroichmrr.t n t made by 
**‘f *cvu ed. »ub S. (-)<•* 6 o7 t f the Act provides 
lull mean, of red.cn which c:.n o e inferred by 
Itir |. ml i-roxi-lona of S. lH'.i. (P2IOC21 
Ibl C P. Municipal Act (12031. S. 67 (21- 
Word such" refer* al*o to old encroach- 
ment. 


■ Ml- m.lJ 


. . . • ’ *> u* •». ui oi tno 

Art rcu r* b.ffc to the word* • .trucure tuercacb* 
log on any »t,r*t” In rub S (l). nnd not onlv to 
now encroachments a* >* dear from tho pro'vlio 
n. * bicb cncit icbine uts cl very cld staudinc aro 
referrod to. i> 2 «q (• oi 

w. II. Dhabi— tor Applicant.' 

A. C. Iiotj— for Non Applicant. 

Judgment —Tho applicant was pro- 
secuted by the N .gpur Municipality under 
S. 122. Municipalities Act for encroach- 
ing on a | ublic etroct. According to tho 
learned Magistrate who tried the case 
summarily there is a pacca chabutra of 
dressed stones, which itself constitutes 
an encroachment, and beyond the chabu- 
tra :s a lino of loosely backed stoDes 
(which I am told, correctly or not I can- 
not say, can he used as steps) projecting 
even further into the street; hut tbo pro- 
secution is in respect of the line of stones 
only. It is not denied by tbo learned 
pleader for the applicant that the 9tones 
constituted a structure within the mean- 
ing of S. G7 (1), Municipalities Act. The 
case for the prosecution was that the ap- 
plicant himself had place! this structure 
in the street, but among other ccnten- 
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tions the accused alleged that the stoDe3 
have boon where they aio for a longtime, 
from before the date on which he in- 
herited the house. The City Magistrate 
in the course of a very reasonable and 
corefui judgment says: 

“The fact is that no *>nc known exactly when 
these stones \v»ro added, because they do not 
form a canspicnous addition to the building. Toe 
maio are.m tut for the defence is that even if tne 
land is Mcoisipal, M.idan Gopal. the preteat ac- 
cused, cannot be prosecuted for the encroach- 
ment beeti*.' 1 ' he inherii-d too house as it fUnds 
at present. Tbe wordiug of S. 122, Municipal 
Act, is ‘whoever encroaches', and it is argued tbit 
only the person who originally made the en- 
croachment can bs prosecuted. This is of im- 
portance hec»u*e in view of tbe conflict of tbs 
evidence I cannot hjld that the prosecution have 
proved that it was Madau Gopal who actually 
pul t'uo stoues there. It «ceu»s to me clear that 
the word 'encroach' incudes the continuing of 
an oncroachment as well as the malting of it aud 
that Madan Gopal can be prosecuted even though 
it was not be who put tbe stones there.” 

Tho picseoutiou referred to hy the 
Magistrate, of course, refers to the pro- 
secutioo under S. 122 of the Act. That 
part of 8. 122 which relates to obstruc- 
tions or encroachments upon streets made 
in oonuexion with a house without tho 
written permission of the Committoo, 
must be read withS. 67 (l), which on lots 
that 

"No porson shall, without the written permis- 
sion of the Committee, place in front of any 

building any structure encroaching on 

any streot. 

The words "place in front of any buil- 
ding" in S. 67, and the word ‘encroach- 
ment’ in S. 122 prima facie mean "com- 
mits an act of oncroachmont"; a man can. 
not be held liable for an act or omission 
unless such act or omission is definitely 
declared to be an offence. What is mado 
criminally punishablo under S. 152 is tho 
act of making an encroachment; the sec- 
tion cannot reasonably ho construed as 
making punishable the omission to re- 
move an existing onoroachroont not mado 
!by the accused person. The learned Dis- 
trict Magistrate who characterises tho 
view that the word encroach’ applies 
only to the original intention as a “rident 
proposition." says, 

"auy other view (than his owo) would reduce 
this provision of tbe law to absurdity. Any 
individual could otherwise steal property not his 
own. aud convey a good tills to another, or cer- 
tainly transmit a good title to a succcfscr." 

It seems hardly necessary to demon- 
strate the fallacy of this argument; the 
law provides ample remedies against a 
■ uiilty receiver of stolen property, and 


1918 

provides means of restitution of the pro- 
perty to its lawful owner, and an inno- 
cent receiver of stolen property cannot 
ho prosecuted criminally, although the 
law can force him to make restitution. 
Such analogies, however, are wide of the 
mark. Tho District Magistrate writes 
as if the Municipality in the case of an 
old s: ‘.ndiag encroachment, not made by 
the present o A-ner of the adjoining pre- 
mises, were without a remedy if a prose- 
cution under S. 122 is not available. Suchi 
is not however tho case. Sub-S. (2) of! 
S. 67 of the Act provides full means of! 
redress, and these means can be enforced; 
by the penal provisions of S. 139, and! 
otherwise. Tho word "such" in the sub-J 
section refers back to tho words "struc- 
ture encroaching on any street" in sub- 
S. (l).and not only to new encroachment, 
as is clear from the proviso in which en- 1 
croachroents of very old standing aro re- 
ferred to. Tho Municipality has there- 
fore ample means of enforcing the Muni- 
cipal law without employing S. 122 in a 
case to which that section does not apply. 
On the ground that a person cannot bo 
convioted under S. 122 of encroaohing in 
respect of an encroachment not proved to 
have been mado by himself, I find the 
conviction to be illegal. I set aside the 
conviction and sentence and acquit the 
applicant. Tho fine, if paid, must bo re- 

funded. 

p.N./r.k. • Conviction set aside. 
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MlTTRA, A. J. C. 

Annapiirnabai — Plaintiff — Appellant, 
v. 

Ramchandra and others— Defendants 
— Respondents. 

Second Appeal No. 53-B of 1917, De- 
cided on 22nd November 1917, from 
appellate decree of Addl. Di9t. Judge, 
A kola, D /- lKth September 1916. 

Execution— Sale of property out iid« de ' 
cree— Suit to «et aside sale in part ia not 
maintainable — Civil P. C. S. 47 — Election. 

A party caunci take the benifitof a transaction 
and a*, the same time repudiate a part of it when 
tbe trinsactinn is one and indivisible (P 211 C 1J 

Where the property of a judgment-debtor is 
sold in execution of the decree and tbe proceeds 
go iu satisfaction of tbe decree, tbo judgmont- 
debtor having accepted tbo payment of the decree 
i« no longer in a position to impeach a part of 
the sale. [P 241 C 1J 

.V. Ch it rkerbuHy — for Appellant. 

31. V. Joshi — for Respondents. 


Annapurnabai v. Ramchandra 
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Judgment.— The plaintiff-appellant 
obtained a mortgage decree in the Court 
of the Subordinate Judge, Akola, directing 
the sale of two fields and half of Survey 
No. 77. The execution of the decree 
was transferred to the Collector. By a 
mistake three entire fields were put for 
salo aud sold by the Tahsildar. Upon the 
plaintiff’s application the Collector set 
aside the sale and ordered a fresh salo of 
two aud a half fields. Again tho simo 
mistake was repeated aud tho three 
entiro fields were sold to defendant 4. 
Possession of all the field was given to 
him. The present suit was dismissed on 
the preliminary ground that under S. 47. 
Civil P. C., a separate suit did not lio. 1 
think the docroo dismissing the suit can 
bo supported upon another ground with- 
out deciding tho question whether a sepa- 
rate suit lay iu this caso. Now tho holds 
woro sold iu one lot. Tho purchaseuionoy 
went in satisfaction of the plaintiff's 
mortcago decrees. The plaintiff has got 
tho bonelit of that payment and is now 
sooking to repudiate a part of tho salo. 
Tho salo can ouly bo sot asido as a whole. 
A party cannot take tho benofit of a 
transaction and at the same time repudi- 
ate a part of it wbon tho transaction is one 
and indivisible. Tho plaintiff having ac- 
cepted the pay moot of her mortgage decree 
is no longer in a position to ini poach a 
P R rt of tho salo. To uso tho words of 
Scotch lawyers, "A party cannot appro- 
bate and reprobate." The plaintiff, I 
understand, is now willing to recover 
possession of half-sharoof Survey No. 7 
on tho payment of the full market value. 
Ibis appears to mo to bo the only possi. 
bio way of cquitablo adjustment of tho 
respective claims of decree-bolder aod tho 
the auction purchaser. 

r. N./r.k. Appeal dismissed. 
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Mittra. A. J. C. 

hashi Bai aud another — Appellants. 


V • 

Sheoram K hupcliand — Res pon dent. 

Second Appeal No. 354-B of 1917. De 
cided on 13th September 191K. 

C ,V '!,P- C. (Sol 1908), O. 2. R.2-AI 
plicobilit y Suit ngainct one debtor-Sub 

barred* * U ' 1 differenl <**btor is nc 

Order'o. R^ Gjvn P. C ., applies only wb c , 
the defendant Id the tuUcqueut soil was ah 
the defendant in the previous suit. The ru 
docs not apply where the subsequent suit 
brought against a different defendant. IP 241 C J 
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G. L. Subhedar and M. V. Joshi—lor 
Appellants. 

II . .S'. Gour — for Respondent. 

Judgment.* — Tho two defendants and 
one Rajat am exer-ulcd :i bond on 2Sth June 
1913. Raja ram was at that time a minor 
«nd the defendants acted as bin guar- 
dians. They a I o j -r onallv covenanted 
to repay tho money. In z provious suit 
the plaintiff has reenvoted ono-third of 
tho amount duo under the bond by a 
judgment against Rajaram. Tho point 
for decision is whether tho present suit 
for recovery of the romaiuiDg two-thirds 
is barred by any rule of law. Admittedly 
there i9 no statutory provision which 
bars the auit. O. 2 . R. 2 , only applies if 
tho second suit is brought against the! 
same defendant. J!owo\er, it is con.j 
tended that tbo rale of English lew re-i 
cognized ir. King v. Umre (1) should ho 
applied. The lower Court , have held that 
the rulo does uot apply to tho Mofu-sil 
of India. This view is well supported 
bv the decisions of tho Allahabad and 
Madras High Courts: Muhammad Aslan 
y.Jladhe Barn Singh (2) and Hamanjulu 
Sai in v. Aramudn Iyengar (3). There 
is no other ground pressed in this second 
appeal. 1 accordingly dismiss it with 
costs. 

••-N. n - Appro l dismissed. 

1 U * • l . 11 L J l£x 21). 

2. (1900) 22 All 307. 

3. (1210) 3; Mad 317=:- I 0 735. 
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riilDKACX, A. J. c. 

Bhi ka ri Ch ama i — A ppl ic an t . 
v' 

Emperor Opposite Part}. 

Criminal Rovn. No. 128 of 1918, De- 
cided on 12th April 1918. 

Criminal P. C. (1898), S». 380 and 562— 
Subdiviiional Officer under S. 380 can ac- 
quit person referred to under S. 562.. 

A Subdivisional Magistrate dealing with a case 
under S. 3S0, Criminal P. C., has power to acquit 
a person convicted by Court making refercuco 
under S. £62 of tho Code. (P 242 C 1] 

G. P. Dick — for the Crown. 

Order. — Bhikari Chamar was challaned 
ia the Court of the Second Class Magis- 
trate, Bematara. accused of an offence 
under S. 454, I. P. C. The Second Class 
Magistrate found him guilty of an offence 
undor S. 379, I. P. C.. and the value of 
the property stolen being 9mall aud ao- 
cused being a young man considered the 
case was one to be dealt with by the Sub- 
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divisional Magistrate under S. 562, Cri- 
minal P. C. The Subdivisions! Magis- 
trate found accused not guilty and ac- 
quitted him. The District Magistrate 
reports the-case' for he thiuks that the 
finding and the sentence of acquittal is 
illegal on the ground that a Subdivisions! 
Magistrate dealing with the case under 
S. 3S0, Criminal P. C., has no power to 
acquit a person who had been convicted 
by the Court making the referenco under 
S. 562. The Burma cases referred to by the 
District Magistratearo not in this library. 
The Standing Counsel for tho Crown does 
not support the reference. It seems to 
me that S. 3S0, Criminal P. C., gives the 
Subdivisional Magistrate power to acquit 
Tho section itsolf states: 

“Such Magistrate may thereupon pass such 
scntcnco'or make such order as ho might have 
passed or rnado if tho case bad originally been 
beard by him. 1 ' 

This in my opinion includes an order 
of acquittal. The concluding portion of 
tho section iu my opinion makos the point 
clear. The Subdivisions! Magistrate has 
tho power to make furthor inquiry and 
take additional evidence on any point ho 
deems necossary. Tho words ‘any point’ 
must includo the guilt or the innocence 
of the accused . For these reasons I do- 
cline to ’interfere with tho order of ac- 
quittal. 

P.N./r.K. Order accordingly. 
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MlTTRA, A. J. C. 

Raghu — Appellant. 

v. 

Gujai — Respondent. 

Second Appeal No. 267-B of 1917, De- 
cided on 4th July 1918, from decree of 
Special Addl. Dist. Judge, Akola, D/- 12th 
March 1917. 

(a) Civil P. C. (1908). O. 2. R. 2— Separate 
orders under S. 145, Criminal P. C.. in two 
cases constitute distinct causes of action. 

In a suit for possession the order of the Magis- 
trate uuder S. 145, Criminal P. C., is a material 
fact. VVhon thore are separate orders in two 
cases, each constitutes a distinct causo of action, 
and separate suits are not barred under O. 2. R. 2: 
25 Mad. 735 and 6 All . 616, Ref. • [P 243 C 1] 

(b) Civil P. C. (1908), O. 2, R. 2— Posses- 
sion and mesne profits can be claimed sepa- 
rately. 

Claims for tho recovery of possession of im- 
movable property and for mesne profits are dis- 
tinct claims and separate suits will He in respect 
of each claim: 19 Cal. 615 and 31 Mad. 405, 
Rel. on. 4 [P 243 C 1] 

(c) Limitation Act (1908), Art. 47 — Non- 
party. 

The parson who was not a party to the pro- 


ceedings is not bound by the order and Art. 47 
Lira. Act, has therefore no application. r 

IP 243 C 1] 

J. C. Ghosh — for Appellant. 

M. B. Niyogi — for Respondent. 

Judgment. — The suit was originally 
instituted by Gujai and Sakwar, two 
widows of Hamraji, against his brother 
and nephews. The plaintiffs seek pos- 
session of shares in survey No. 20 of 
mauza Shelwadi and survey No. 18 in 
mauza Lodhipur. The plaintiffs also 
claimed mesno profits of these fields as 
well as of other fields which they have 
recovered by previous suits. It has boon 
found by the Courts below that Hamraji 
separated from hi9 brother long before 
his death and that the fields in suit be- 
longed exclusively to him. It has also 
been found that for one year the plain- 
tiffs remained in possession after the 
death of Hamraji. There were only three 
points in this second appeal, and it is 
immaterial to state the othor ploas 
raised by the defendants in the Court 
below. The first point is whether tho 
suit for possession is barred under 0. 2, 
R. 2. by reason of suits Nos. 113 and 114 
of 1913. Those two suits wore instituted 
after tho plaintiffs were dispossessed from 
survey Nos. 18 and 20. Tho first Court 
mainly on this ground held tho suit bar- 
red. but the lower appellate Court has 
pointed out that tho oauses of aotion 
wore distinct and separate. Suit No. 113 
was for possession of fields Nos. 17 and 
22. These formed the subjeot-matter of 
an inquiry under S. 145, Criminal P. C., 
in which an order was passed on 22nd 
Docember 1911 maintaining tho defen- 
dants in possession. Similarly the share 
in survey No. 20 now in suit formed the 
subject-matter of a separate inquiry in 
which a similar order was passed on 4th 
January 1912. Before the order of the 
Magistrate the parties were disputing re- 
garding the possession. The fields beiDg 
dealt with in separate criminal cases tho 
cause of action for the present suit is not 
identical with the cause of action in suit 
No. 113. In Dampanaboyina Gang i v. 
v. Addala Ramaswami (l) Bhashyam 

o, .cion- b... 

been held to mean 'every fact’ which it is 
rial to be proved and entitle the plaintiff to suc- 
ceed: every fact which the defendant would have a 
right to traverse,’ and have no relation whatever 
to the defence, but refer entirely to the grounds 
set forth in the plaint as the cause cf action. 

1. (1902J 25 Mad 7 9b. 
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Ilere the order of the Magistrate was 
i a material fact to be proved and as thero 
were separate orders in the two cases 
eaoh constituted a distinct cause of ac- 
tion. No doubt, they could have hecn 
joined in the same suit but O 2. R. 2, 
does not bar the pscsent suit. As regards 
the share in field No. 18 the dispossession 
took place in July 1911. Suit No. Ill 
was concerned with the possession of 
survey No. 2(5 in which the disjiossession 
occurred in July 1912. There is thus an 
interval of one year between the two acts 
of dispossession. The lower appellate 
Court was therefore justified in holding 
that these two constituted distioot acts 
of oustor. This view is supported by 
Hiayatullah Khan v. Nasir Khan (2). 
Tho next question relates to tho claim 
for mesne profits for t he slnres in survey 
Nos. 17 and 22 for 1912-13. I will as. 
sumo that the cause of action for this 
year's mesne profits accrued before suit 
No. 113 was filed. As pointed out in 
Ijalcssor Babui v. Janki Jhbi (3) claims 
for the recovory of possession of immo- 
vahlo property and for mesno profits aro 
distinct claims and separate suits will lie 
in rospoct of eaoh claim: see also Gutta 
Saramma v. Maganti Bamnedu (4). 
Tho claim for mesno profits is ihcreforo 
not barred by 0. 2, It. 2. 

Tho last point for consi ioralion is 
whether the suit as regards survey No. 20 
is barrod by Art. 47, Dim. Act. The suit 
has boon instituted more than three years 
from 4th January 1912, the date of the 
order in the criminal Court. Sukwar 
was however not a party to tho criminal 
proceedings. She died pending tho suit 
an,l Gujai succeeded her again as her re- 
prosentative Art. 47 applies to any one 
bound by the order in the criminal case 

or any one claiming under 8uch per80Q . 

L f ma facie Sakwar as being a partv is 
not bound. Nothing has been alleged nor 
proved to show that Gujai was conduct- 
ing the proceedings on behalf of her co- 
widow I hold therefore that Sakwar, 
was not bound nor is her representative 
Gujai. The suit therefore is not barred 
by limitation as regards survey No. 20. 
Ubeappsal fails and is dismissed with 
costs. 

P.N./r.k. Appeal dismissed. 

9 . (1184) C All GIG. ‘ 

: J . (H92) 19 Cil G15. 

4. (1903) 31 Ma<| 405. 


Mirra a, A. J. C. 

Madhu — Appellant. 

v. 

A h mad l U a n Respond on t . 

Sscond Appeal No. GO Hi „f 1917, Deci- 
de,! on 22nd August 1917, from docroo of 
Addl. Dist. Judge. Amracti, L)/. 11th 
Decjinbor 1917. 

Mortgage — Decree r.un (o.at'or — 

Prior transferee of mortgagor cannot be dis- 
possessed by auction purchaser in mortgage 
decree- rranaferee bo* r.gbt to possession 
till foreclosure. 

The tile ii execution of a mortgi'.o decree 
*& ,a,x * "norl^ag jr ubo bad lo»t ill light iu tbo 
property ry .. prior conveyance give! the auction* 
purchaser no right to pouettioo Kill oulv tho 
oiorigafet s ri|;t>U under bis mcricige. The 
veiidto unJor ib«i cmveyauce who Las also a 
ng.'ii to redeem b u legal ri„bt a a owner at tbo 
property xr.bject to ibe roorlgago a light to pos- 
M»ilon till iorerlosurc. 11*214 C 1] 

Dalwantrao PendharUar — for Appel- 
lant. 

M. It. X i yogi — for Respondent. 

Judgment. - In ls^ defendant 6 
mortgaged the property in dispute to de- 
feudanU 2 to 5. In 1907 the plaintiffs 
purchased tho property from defondant G. 
On 23rd July 1910 do/eudauts 2 to 5 in. 
stiiufed a suit on tho mortgigo making 
the pretoot defendant G as the solo do- 
leu hint. I t was pointed out in the course 
of tho suit by the mortgagor that tho 
property has been already sold to the 
present plaintiffs. No stops were taken 
to have tho present plaintiffs brought on 
the record, and it is now concodod that 
this was bocau;o tho suit as against tho 
present plaintiffs was barred by limita- 
tion on 9th August 1910. that 'is, before 
tho mortgagor put in an appearance in 
. urt. The property was sold by auc- 
tion and purchased by defendant 1. who 
somehow or other managed to ohtain pos- 
sesion through the Collector. Tho plain- 
tiffs sue to recover possession on the 
ground that they have been illegally dis- 
possessed by defendant 1. The plaintiffs 
do uot seek to redeem the mortgage but 
only sue for ejectment. The lower ap- 
pellate Court has decreed the claim, and 
this appeal has been filed by defendant 1 . 
The argument on behalf of the appellant 
is that this case is distinguishable from 
Raghunath v. Sheolal (1) on the ground 
that the person who acquired a right under 
the mortgage decree in which parties 
were not inllv renresented. is defendant 

1* (191?) 13 .'1 L K 69. * 
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in possession and not seeking the assis- 
tance of the Court as plaintiff. The 
mortgage did not authorise the mortgagee 
as such to demand possession. I do not 
think the position of the appellant is im- 
proved by reason of his having got il- 
legal possession from the Collector: 
Gancslidas v . Khumansingh (2) The sale, 
in execution of a decree against a mort- 
gagor who had lost all right in the pro- 
perty by a prior conveyance gave the 
^auction purchaser no rights to possession, 
jbut only the mortgagee’s rights under bis 
'mortgage. I have already pointed out 
that the mortgagee as such was not en- 
titled to possession. Now the plaintiffs 
aro clearly entitled to possession. They 
have also the right to redeem. The ap- 
pellant says that as the plaintiffs seek 
.equity they must do equity. The plain- 
tiffs however, are seeking to enforce a 
legal right, their rights as owners of pro- 
perty subject to a mortgage, a right to 
(Possession which they are entitled to, 
(till they are foreclosed. Practically the 
defendant asks mo to piss a decree for 
foreclosure against the plaintiffs in this 
suit when the defendant could not hive 
instituted a suit for foreclosure. 

The plaintiffs were in possession, and 
this possession was .constructive notice 
to tho mortgagees before they filed a suit. 
It is no doubt a hardship that tho auc- 
tion-purchaser has to hoar tho consequ- 
ences of the mortgagees' want of due 
diligence in ascertaining who should be 
made parties. Tho first case citod be- 
fove mo on behalf of the appellant is 
Shatk Abdulla Saiba v. Ilaji Abdulla 
(3). In this case the High Court passed 
praotically a foreclosure decree against 
persons who were not made parties in a 
previous suit, but it does not appear that 
a olaim of this kind would have been 
barred at the date of the institution of 
the second suit. The appellant also relies 
upon Luchmiput Singh v. The Land 
Mortgage Bank of India (4). Thi9 was 
a ca9Q of an English mortgage under 
which the defendant mortgagee could set 
up the right to possession a9 mortgagee 
until redeemed. The case of Gouri Churn 
Patni v. Sita Palni (5) cited for the ap- 
pellant has no bearing on tho question. 
As far as it goes it is against the appel- 

"27(1994770 PLR3. 

3. (1880-81) 5 Bom 8. 

4. (1887) 14 Cal 464. 

6. (1910) 14 C W N 346. 


lant. There i9 one point on which the 
appeal admittedly succeeds. The plain- 
tiffs had claimed mesne profits for two 
years and the learned District Judge is 
wrong in allowing mesne profits for three 
years. The result is that the decree of 
the lower appellate Court will be modi- 
fied by substituting Rs. 140 as the mesne 
profits. Tho appeal substantially fails 
and the appellant should pay the costs of 
this appeal. 

P.N/R.K. Decree modified. 
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Batten, A. J. C. 

Doma Eotwal— Applicant. 

v. 

Ganpat Kunbi — Opposite Party. 

Civil Revn. No. 257 of 1917, Decided 
on 16th April 1918, from the order of 
Sm. C. C. Judge, Ward ha, D/- 13th Au- 
gust 1917. 

Wajibularz — Construction. 

The provision for the taking of the hides by 
kotwars in Cl. 14 of the village Wajibularz re- 
fers only to cares in which tho ownor of the dead 
animal does not dhporo of the carcase. 

[P 215 0 1) 

IT. II. Dliabe—tor Applicant. 

S. Ii. Pandit — for Opposite Party. 

Order.— Thi9 is a sequel to Civil Re- 
vision No. 297 of 1915. Tho further pro- 
ceedings in tho lower Court have thrown 
absolutely no fresh light on the case, but 
it has now been decided that though by 
custom the Kotwar ha9 right to take the 
hidos of all catlle belonging to tenants 
which die in the village of Wahitpur even 
if they aro not abandoned by the ownor, 
the custom is an unroasonableonoand the 
suit has been dismissed. The plaintiff 
now applies in revision. I have now pro- 
cured the original Wajibularz of the 
village; Cl. 14 runs as follows: 

"Disposal of hides and carcases of dead cattle. 
As the disposal of carcases of dead animals is 
necessary in the interests of sanitation and suoh 
disposal cannot usually be effected by tho owners, 
it is the customary duty of the Kotwars ana 
Mabars (or Pandhari mobar) to dispose of such 
carcases." 

For this service it is tho custom that 
all hides of cattle which die in the limits 
of the village aro taken by tho Kotwar and 

Mahar a9 follows: . 

1. The Kotwar gives one warthi (leather rope) 
for each bullock of Malguzar which dies. 2. 1 bo 
Kotwar takes tho hides of the cattle belonging to 
tenants which die. 3. The Pandbari Mahar is 
given his d»ily wages and is made to do the bigar 
work. 4. The carcases of cattle which have died 
within the village boundaries belong .to the 
mahars sed kot.vars cf the village. Provided 
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that the ownor of a dead animal may tako hide 
or oarcase or both, if he suspects the animal ha« 
died from unnatural causes, and communicate 
his suspicion to the raukaddam. The mukaddam 
shall enter such communication in the village 
nolo book.” 

I have no hesitation whatever in say- 
ing that tho real meaning of the clause is 
that the provision relating to the taking 
of the hides by kotwars or mahars refers 
only to cases in which tho owner of the 
jdead animal does not dispose of the car- 
case. I do not real tho clause to apply to 
oases in which the owner of a dea l animal 
is able and willing to dispose of the car- 
oaso himsolf. If I was of opinion that 
the clause related to a custom which ex- 
tended even to tho hides of animals which 
the owner himself disposes of, -I would 
hold tho oustom to ho a bad one aud not 
enforceable by law. I 99e no reason what- 
ever to alter tho opinion which I ex- 
pressed in Uhiva v.llaghoi 1). That was 
a Berar case hut the circumstances do not 
differ. Precisely tho same view was ex- 
pressed by Sir Bipin Bose, A. J. C.. in 
Jauujee v. Sadya (2). I think it ad vis- 
able to discuss the aspect of tho case 
which has not boon raise! hv the learned 
pleador for the applicant. Undor S. 47 A, 
C. P. Land Revenue Aot (l8of 1881), rules 
havo been made for tho remuneration of 
Kotwars. Kulo 9 (a) recognizes the re- 
muneration of a Kotwar by dues payablo 
in kind. The rules as a whole which 
havo been sanctioned by the Chief Com- 
missioner show that the remuneration of 
a village watchman is regarded as a cess. 
Uudor S. 153 a civil Court may give a 
decree for the recovery of a village cess 
sanctioned by tho Chief Commissioner and 
entered in th9 Wajib.ul-arz at a sottle' 
ment. Wo have to see therefore whether 
under the Wajibularz of this village 
part of remuneration of tho village watch- 
man consists of the hides of cattle which 
die in tho village. Under Cl. 4 of the 
Wajibularz of tho settlement of 1891- 
1892 the Kotwar used to get hides of 
oattlo as part of his remuneration. Cl. 4 of 
the current Settlement runs as follows: 

"(1) Appointm»ut nod remuneration of the 
yillago kotwar. The person named on tbo margin 
is appointed the kotwar in thi* Tillage. He will 
get bis remuneration at 7} pies per rupee vearly on 
tho amount of rent, from the Malik Makbuza and 
othor tenants and ho will g-i bis dues at the 
same rate yearly from the malgu/.ir *lo calcu- 
lated on the jama of his sir and khudkast lanes. 
But the malcnzars will p*v vearlv not few 

1. (1012) 8 N L R 51. 

2. S A No. 280 of 009. 


remuneration of this village has been fixed at 
Its. U. (X) The kitwnr will also got bis dues for 
this villas on af-coimt of nau.ii jtpti and corn* 
pits. (I) Tbo undermentioned mau/.as havo been 
attached to this v ill t^c as far us tho kotwar and 
bis dues are concern, d: 

Minimum amount 

Name of Mau/a Kate of fee. to be reco- 
vered from tho 
Melguzar. 

Wabitpur ... 71 pies R*. 7 0 0 Its. 31 

Wagbapur ... T' •• •• 4 0 0 •• 17 

Total. 11 0 0 48 

There is no mention of the hides of 
cattle dying in the vill ago as forming part 
of tho remuneration of the koU*ar. The 
pUiutiti’4 claim therefore if it he regarded 
as one under S. 153 of the former Land 
P.ovcnuo Act cannot succeed. Tho appli- 
cation is dismissed with costs. 

l-.N R.K. Order accordingly. 
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PltlDEACX, A. J. C. 

G a du a ji Jin o — A p pel lan t . 

v. 

Dnganola — Respondent . 

Mi*c. Appeal No. 7/Itof 1916, Decided 
on 31at January 1917, from order of 
Dist. Judgo. Cast Berar, D/- 28th Jan- 
uary ion*. 

• a) Civ.l P C. (1908), O. 21, R 93-Refund 
of purchase money — Fraud alleged — Sepa- 
rate suit is maintainable. 

Wbero n purcha.er mekson tbo ground of fraud 
to have refunded tho price paid by him for tho 
properly sold in execution of tbo decroo on tho 
ground that at tho time of the sale, tbo judgment- 
dobtor had no aslctblo interest Ihero in it in com- 
petent to him to proceed by way of a regular 
suit and bo is not confined to the special remedy 
provided by tbo Civil I’roccduro Code. 

rp 2 iccal 

(b) Civil P. C. (1908), S. 47-Suit by auc- 
tion-purchaser to set aside sale on ground of 
fraud is barred by S. 47. 

A suit of an auction- pure baser to ha ve tho sale 
setasido tho ground of fr.tud is barrod by 
S. 47. since tbo remedy is by an application in 
execution proceedings; but subject to an objec- 
tion as to limitation or jurisdiction tbo suit can 
be treated as an application in tbe execution 
proceeding*. [P 247 C 1] 

Ckakrawarti — fer Appellant. 

J/. V. Joshi and lialvant Rao Pen - 
dharkar — for Respondent. 

Judgment.— The plaintiff in this case 
alleges that the property in dispute be- 
longed to defendant 2 Motisa who on 
30th July 1906 mortgaged it with one 
Kaluram Birbal for Rs. 7 00 and mortgaged 
it again on 25th August 1908 with defen- 
dant 1 Sakharam now dead for Rs. 1,200. 
On 31st March 1910 the prior mortgageo 
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obtained a conditional mortgage decree on 
his mortgage, the said decree being made 
absolute on 16th March 1912 after due 
notice to both defendants. Sakharam 
then in 1912 brought a suit on his mort- 
gage against the mortgagor. Hesued tore- 
cover Rs. 500 only and having relinquished 
his rights as a mortgagee, obtained a simple 
money decree. These two persons acted 
in collusion; tho claim was admitted, a 
decree passed and Sakharam attached the 
house in suit and got it auctioned. Plain- 
till purchased the same for its full value 

ioio he8 m, e WaS confirraeJ on 1st July 
1913. The rights of Motiram in the 
house in dispute had already passed to the 
hrst mortgagee by virtue of his final dec- 
ree. Sakharam at the time of tho at- 
tachment and proclamation of sale or at 
the auction sale concealed the fact that 
the property was encumbered with the 
prior mortgage. He acted fraudulently 
and plaintill now sues for recovery of 
tho money ho paid for the house. He 
asks that the sale bo set aside and that 
tho dofondant be directed to pay Rs. 626 
boing the amount withdrawn by Sakha- 
ram m execution of his money decreo 
from tho sale proceeds with Rs. 50 inter- 
est thereon ' by way of damages and that 
Ks. 8J9 still lying in deposit in tho Court 
bo repaid to him. 

Ho asks in the alternative that if the 
attachment and the sale effected are not 
sot aside, defendants 1 and 2 be directed 
to pay the sum of Rs. 1525 with Rs. 125 
as interest. Those facts have been held 
established hy both the lower Courts. It 
is found to bo a clear case of fraud and 
the lower appellate Court confirmed the 
first Court's decreo sotting aside tho sale. 
The lower appellate Court held that the 
suit is not barred either by S. 47, Civil 
P. C. or by O. 21, R. 92 (3), Civil P. C. 
The suit lies on the ground of fraud that 
fraud by defendant 1 is proved; and Sa- 
kharam was primarily responsible for 
any loss suffered by the plaintiff and is 
liable to recoup in full unless there is any 
reason why his liability as regards parts 
of the money has ceased. The Rs. 899 
which plaintiff said were in deposit were 
found to have been withdrawn by defen- 
dant 2 and the case was remanded by the 
District Judge on the following grounds. 

I give his reasons for the remand in his 
own words; 

“tho only question remaining is whether as a 
mattor of fact thoro is any special reason why 
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\ Ilf Iabl, L lty as re 8 arda Rs. 899 has 
th,s ! s the ool y P<>'nt to be gono into. 
I cannot frame issues on the point as I am not 

tk™U°V° k S W , Whal has ha PP 0nod ar, d 

Co..rt th , b6n he faCtS arfl b?f0re the 
Z° Urt that issues can be framed. The lower 

onTt and if ak ' Uf> lhis P oint and bear Pleadings 
the frRm ® ,SSUes and W,U 6fl ttle 

; h d " l iabill ‘y ot defendant 1 and defendant 
£f* £ tb ? "l oney due to plaintiff. I therefore 
setaside the decree of the lower Court and re- 
“ a “?J lb * c !** lo F mission under its original 

d doc,s,on of its merits after going 
into the one point still left for decision." 

The present appeal ia filed against the 
remand order. I may add that the trial 
t-ourt has since come to a fresh decision 
against which I understand an appeal is 
now pending in the District Court, Am- 
raoti. The arguments advanced hero are 
these; It is contended for the represent- 
atives of Sakharam that the plaintiff 
should hive made an application under 
J'; “1* 91 and that not having done so, 

Cl. 3, 0. 21, R. 92 forbids tho present 
suit; or if the suit is not to be barred on 
this account the matter was one relating 
to tho exocution of the simple deoroo and 
an application should have been made to 
the Court under S. 47, Civil P. C. and 
that not having been done, the suit can- 
not lie. The authority quoted with re- 
gard to tho first half of the argument is 
Shtb Singh v. Mukhat Singh (l) which 
holds that a person who had been the 
auction purchaser at a sale set aside by a 
Collector could not sue to have the sale 
restored and confirmed. Against this case 
may however bo quoted tho recent case 
of Mohamad Najibulla v. Jainarain (2) 
a case in some respects similar to the pre- 
sent one. in which it is held that where a 
purchaser seeks to have refunded the 
price paid by him for tho property sold 
in execution of the decree on the ground 
that at the time of the sale, the judgment 
debtor had no saleable interest therein, it 
is competent to him to proceed by way of 
a regular suit and he is not confined to 
the special remedy provided by the Civil 
Procedure Code. I prefer to follow this 
case. 

The case seems to me to be one really 
outside the provisions of R. 91, O. 21. It 
do69 not seem to me to cover a case 
where the sale is impeached on the ground 
of fraud. The only ground on wbioh the 
application is to be made under R. 91 is 
where the judgment debtor ba9 no sale- 
able interest in tjie proper ty sold^ In 

1. (1896)18 AU 437 

2. AIR 1914. All 252^2 6 I C«9. 
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the case here, reliet is not sought for on 
the giouud that the judgmcnt-debtor had 
at the timo no saleable interest in the 
house, hut the recovery of the money is 
claimed because the fraudulent conduct 
of the two defendants in concoaliug that 
fact led the plaintiff to purchase. The 
question is not without difficulty and it 
is not without hesitation that i have 
come to this decision, But under tho 
authority of the case quoted in 36 All. I 
think that plaiutiff cculd brirg tho pre. 
3ent suit, as far as Rr. 91 and 92, O. 21 
are concerned. The next point is whe- 
ther plaintiff should have applied under 
S. 47 and net having applied, is tho pre- 
sent suit barred? Iam referred to Mo- 
honilro Xarain Chaturaj v. Ciopr.l Man- 
dat (3), Shiv prase d Matti v. Xundolal 
(4), Sara da Chur an Ch ffy v. 
Mohomed Isufineah (d) and Yiraraglav 
'Ayyangar v. Venkat Adianar (6). This 
jOOntentiou is correct. The suit was real- 
ly one to set aside tho saloon the ground 
of fraud and comes undor S. 47, Ci*il 
P. 0. Bhutan Mohun Pal v. Munde Lai 
De (7). Tho section however i-c-i'ea: 

"Tbo Court may imbjict to auv obj'diou a* to 
limitation and jurisdiction tical tb« p«oc<editm 
undor tbit* rectlcn as a suit or n* a j roct Jioii 
and mav it n*«itary order payment o( any audi- 
tion >1 couit-ices." 

it is not contended that any question 
of jurisdiction arises. An application to 
sot asi lo a sale on the ground of fraud is 
governed by Art. 178, Lim. Act: Lalman. 
das v. Jayginnalh Singh (S) r.»i-l lihu. 
ban Mohun Pal v. •Nuuda Lai J)c (•';). 
The plaint in tho present suit .\as Cod 
within three yearn of tho confirmation «*f 
tho salo and ti e whole oi tho euit can l»o 
treated &s execution proceedings. They 
must be treated as such. The order of 
remand appealed from *ooiu3 to mo to 
havo boen clearly necessary to determine 
the separate liabilities of defendants 1 
and 2 and for this reason this appeal is 
dismissed with costs. I fix pleader s tee 
Ra. 30. 

P.N ./R.K. Appeal dis missed. 

* 8. (18'JO) 17 Cal 709. 

4. (1831) 18 Cal 139. 

5. (1886) 11 Cal 377. 

6. (1882) 5 Mad 217. 

7. (1899) 2G Cal 321. 

0. (1900)22 All S7G. 

S. N. OAR, » a. ut; sA 

V»H| HI** C— urt. 1 
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1UTTF.N, A. J. O. 

Balkrishna Laxman — l'laiatiff — Ap- 
pellant. 

v. 

Hal , i and a>f>lher~ Defendants— Res- 
pondents. 

Second Appeal No. 197 <<;’ 191*1, Deci- 
ded on 25th July 1917, against decree of 
Diet. Judgo, Wardlm, 1»- January 

191... in Civil A i i il No i of l91 i. 

Limitation Act it) oi 19081. !>. 6 Appli- 
cability— S G dor-* not apply t«* *"il' under 
C. P. Land Rrvrniu- ActllBBl). S. 69 

Section fl. Lim. Act, priioa fade apr 1 *** *‘"ly 
to prri. d of liniitati o pfesciiUd in lb< Sclildulo 
ol timiuiinn Aot. It doe* it < • <!'rc > ply 

to a ruit brut: 0 t under S. CD, r.'b-S. 4 (1), C 1*. 
Land Revcotv Act.-rbe limitation for wbicb i* 
provided in :ir rucuoctioo itvrlf. (P 247 C 2] 

K. K. (iandhty — for Appellant. 

M. D. Kinklu U—lor Respondents. 

Judgment.— The sole question in this 
casn is. whether tho provisions of S. 6, 
Lim. Act. 1908, apply to a suit brought 
under part 1, sub-S. 4, S. G9. C. P. Lund 
Revenue Act. Both the lower Courts have 
bold that they do not. 1 am of opinion 
that views are correct. Doth of 

them rofer to the terms of S. G, Lim. Act, 
and to those of 8. 29 (lj (h) of tho same 
Act. liven if 29 (1) (b) only applies 
to tho periol of limitation apart from the 
question as to the date from which that 
period should he computed, S. G prima 
facie ucv applies to tho period of limita- 
tion preset ibed in the Schedule of the 
Limitation Act. Tho limitation of the 
present suit is r.ot prescribed in the Sche- 
dulcet tiro Limitation Act but. in S G9, 
Land he\cnue Act. This is the view 
adopted iu many cases cf which I may 
cite Akhoy Kumar Soor v. Be joy Chand 
Muhatap (1). Hut the lcaroeJ pleader 
for tho appellant seek9 to make some spe- 
cial distinctions a9 regards S. G9. He 
argues t ut suits brought under part 1 , 
sub S. 4, at o to be governed by tho same 
principles of limitation as appeals under 
S. 22 to S. 26 roferred to in part 2 of the 
subsection. I think it'is sufficient to ob- 
serve that tho two parts of sub. S. (4) have 
nothing whatever to do with each other, 
and that the limitation proscribed by the 
subsection for a suit canpot be governed 
by tho principles of limitation laid down 
for an appeal to a Revenue Officer and its 
provisions cannot be imported into suits 
in a civil C ourts I t 19 als o arg uod tha t 
1. (1902) 29 Cal 813. 


Balkrishna V. Bala (Batten, A. T. C.)« 
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suit under part l s sub-S. 4, S. 69 is a 
suit brought under S. 83, ani that other 
suits brought under S. 83 are governed 
«>y the ordinary law of limitation. It is 
suggested that this suit must also be gov- 
erned by the ordinary provisions of the 
limitation Act. It does not appear to 
me that his argument needs any discus- 
sion. A special period of limitation is 
proscribed for suits of a particular nature 
and this special provision is nnt affected 
by the fact that suits of another nature 
have no special period of limitation pres- 
cribed for thorn. The appeal is dismissed 
with costs. 

P.N./r.K. Appeal dismissed. 
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Drake- Brockman, J. C. 
Narayan Kashinath Vaidya 
v. 

Emperor 

Criminal Appeal No. 160 of 1918. Do. 
cided on 2nd November 1918, from dcci- 
sion of Dist Magistrate. Damoh. 

(o) Criminal P. C. (1896). S. 196-Chief 
tomniiiiioner cannot delegate power and 

discretion — Presumption under S. 114 11 ). 
Evidence A «:t, applies— Evidence Act 11872), 
S. 114(e). " 

Tbo Chief Commissioner cannot delegate the 
power and discretion vested in him br S. 196, 
Uitnina . C., and wh*n a- order under S. 196. 
Uim nal i C. is passed the presumption allowed 
i to 8 ‘ 1,4 ra *7 properly applied: 

37 Cal IG7 and 35 Cal Hi, [p 251 C ll 

(b) Criminal P. C. (1898), S. 196 — Order 

need not be in writing. 

Section 19G, Criminal P. C., does not prescribe 
any particular lorm of order aod docs not require 
vo »? rd /o l °„ b ? flVeQ ‘ n wrW “« : 32 Horn 112 aod 

%. Z M (id 3 ill?/. fp otf n o 

(c) Evidence Act (1872). S. 114. lllus. (•)- 
No presumption arise, that particular act is 
done in absence of evidence. 

Illustration (e) to S. 114 does not raiio any 
presumption that an act was done of which, there 
n no evidence and the proof of which is essential 
for tbo plainlitl's case: 32 Cal 1107, Rtl on. 

(d) Evidence Act (1872), S. 1 U ^ef- Pre- 
sumption exists os to official acts being done 


1918: 


indicated — Evidence Act (18721 


tho prosecution to make out 


raised 
S. 114. 

It is alw&vs for 

. • . * # # l * ujobo UUk 

the tacts constituting the oficnce which is alleged 

to have been committed and the presumption 
under S. lli. Evidence Act, can more fittingly bo 
applied to the prosecution than to the defence.. 
U is onlv where a strong prima facie case has 
been made out against an accused person that be 
is bound to offer an explanation of his conduct or 
of circumstances cf suspicion which attached to 
him. In such a case, when it is in the accused’s 
power to offer evidence in explanation of tho 
suspicions appearances which would show thorn 
to be fallacious aod explicable consistently with 
his innocence, it is a reasonable ond justifiably 
conclusion that be refrains from doing so only 
from the conviction that tho evidence not nd- 
2?“ fP e,al ° Aversely to bis interest: 

4 - Cal 422, Rtl. oh. [P 251 C 2) 

(s) Penal Code (I860). S. 124-A-Speecbe. 
or writing of seditious character on former 
occasion can be proved for showing inten- 
tion. 

In proving the intention of a person in dill- 
vermg a speech, pronouncements made bv him 
on a prior occasion and writings of a seditious 
character can be preved. (p 255 C 1] 

(b) Penal Code (I860), S. 124-A-If doubt 
• s to guilt exists, status of accused as pleader 
negatives seditious intent. 

A r leader is bound by an express oath of cllogi- 
ance to the Government established by law in 
this country even more than an ordiuary citizen 
la bound t4» keep within tho law. This last con- 
sideration, if the charge wero established. would 
lurnlsb good ground lor meting out severe punish- 
ment. but if doubt as to bis guilt exist his status 
must surely be allowed some woighl in tho direc- 
tion of negativing any seditious intent. 

(i) Penal Code (1860). S. 124-/ — *Wbofi 
speech should be looked at to decide whether 
it it seditious. 

In determining whother a speech is seditious the 
wbolo should be looked to without attaching un- 
due weight to isolated passages which stem ob- 
jectionable. [P 255 C 2) 

fj) Defence of India Act (1915), R. 30— For 
initiation of proceedings precise words used 
by Government need not be indicated in 
order. 


in regular and proper manner 

Thero is a presumption that every man in his 
otlicial character acts in a regular and proper 
manner until the cautrary Is proved. Tp 252 C ll 

(e) Criminal P. C. (1898), S. 196 — There 

need not be identity as regards facts con - 
tern pi a ted by order under S. 196 and facts 
set out in complaint. 

Tbo wording of S. 19G, Criminal P. C., is not 
such as to require tho identity of the fact com- 
tcmplated by the order under S. 196 and the fact 
set out in the complaint. [P 252 C 2) 

(f) Criminal Trial— It is duty of prosecution 
to prove facts constituting offence— Nature 
of presumption under S. 114 that can be 


For initiation of proceedings. by R. SO. it is- 
enough that consent in writing of tho Govern- 
ment is obtained; it is not necessary that the 
precise words us?d by tbo Government sbculd be 
indicated in the order. [P 25G C lj 

„(£) Defence of India Act (1915). R. 23— 
Dissuade" covers only successful action of 
dissuasion. 

The word "dirsoado" in R. 23 is intended to 
cover only successful action of dissuasion, even 
though in ordinary language "dissuade” is em- 
ployed to indicate alike a successful and an un- 
successful attempt to divert another from any 
course by persuasion. (P 25G C l] 

(1) Criminal Trial— In case of doubt ac- 
cused and not prosecution is entitled to have 
benefit of doubt. 

Where there is rcom for doubt it is tho nccusod 
person, and not the prosecution, who must bavo 
the benefit of that doubt. [P 256 C 2] 
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(m) Defence of India Act (1915), R. 23 — 
Extent of— Right of freedom of #peecb in- 
dicated— Dissuading people from answering 
coll of Government to enter into military 
service is infringement of legal right. 

Tho rlj-ht to freedom of speech or discus-ion 
moans that any perron may write or say what 
he please*, so long as ho doc# net infringe tho 
law relating to libel or slander, or to bI**?beinoufl, 
ob'oono. or seditious words or writings. Thi 
right cannot extend to advising person* not to 
enter the military service of the Grown when tbo 
Crown has declarV d its need of such service. And 
tbo Crown has undoubtedly a legal richt to ad- 
dress its subject la this way ; and bv d:s#ut«l u 
from answering the calls the legal right ir.av 
fairly be regarded its infringed. (!' CUT C 1 ] 

(n) Defence of India Act (1915), S. 2 er.d 
R 23 — Legislature has power to delegate to 
executive Government authority to consti- 
tute offence covered by R. 23. 

Tbo Inditn legislature is competent to pa-* .bo 
Act of Defence cf India Ac; and to delegate to 
the executive Government authority toon-mute 
■uch an olTcuco as covered by It. 23 of ’.ha rule# 
ut: 'or tho Defence of India Act. [I 250 C 2) 

Judgment. — Narayan Kubintb Vti- 
«lyn, tho appollan t is a first grade pleader 
practising at Nagpur, having been nd- 
milted to that grade in November 1012 
after making a declaration of allegiance 
to Ilia Majesty and the Government esta- 
blished by law in British India. Ho was 
admitted to tho cecond grade in April 
190o and so had been practising for more 
than 13 years when on Gtb June last ho 
appoarod with anothor mom bo r of tho 
Nagpur Bar for the defcnco of ono Ilhai- 
yalal, who was being tried at Domoh by 
a Subordinate Magistrate of the fiist class 
on a charge of dissuading or attempting 
to dissuade persons from entering tho 
military service of His Majesty the King 
Emperor in corps. 

There were hearings in the trial of 
Blni yalal on 6th, 7th and 8th June. On 
the last inontiouod date a notico (Ex. I)-l) 
was circulated that a meeting would he 
hold at a temple in the town in the 
course of which lectures on tho subject 
of " Swaraj ” would he delivered by tho 
appellant in the capacity of Secretary to 
the Provincial Home Buie League and by 
other persons. Mohamad Ashruf Kban 
(P. W. 2), the Circle inspector of Police, 
wasdiroctod by tho District Superinten- 
dent of Police between 3 and 9 o’clock 
that afternoon to attend th9 meeting, his 
instructions as described by himself being 
to take down notes jf any thing objec- 
tionable was said by any speaker. He 
was accompanied by Ishar Singh (P. W.3) 
Sub. Inspector of Police in charge of the 
Damoh Station House, who attended in 


tho courso nf his ordinary duties. Tho 
meeting u;i<* held and lasted from 7-30 to 
9-30 p. rn. The night w**s last of the dark 
hah of tho month and tho Police Officers 
sat dose to tho Chaiutnan having bet- 
ween them a hand lanfern bv tbo light of 
which their notes were recorded. These 
officers with ono Suraj 1 rased (P. W. \), 
Sanitary Inspector. Don. oh Municipality, 
are tho onlv persons attending the meet- 
ing who were examined for f!»o prosecu- 
fcion. Kxs. P-1 and P-2 consist of the 
notes recorded on the s| ot bv the Circle 
Inspector and tho Sub- Inspector respec- 
tively. Tho fust is in Hindi and the 
sesonliu Urdu. Neither officer has any 
acquaintance with shorthand. Tho Circle 
Inspector's method of recording his note* 
is thus dotrribed in his own deposition : 

“ Wbik* t.il irjR down t.ott« I heard each sen* 
cnc-' fully rc procrtdir.i; to write. The ac- 
cus'd was all the while tfcakiog while 1 wn< 
takiug notes. The Sul -Id»|hc or*# object was tc 
take down n.-.tci of an;, thing objectionable or Im- 
port.:iit *td 'ometlme* to tako down word for 
word whet tho tyciker #aid. " 

Each of the Polico Cl’ieots prepared a 
report from his notes independently of 
tho other. The Cirolo Inspector's report 
is Ex. P.3, t ho draft of which was pre- 
pared the j-jioo night, the fair copy being 
roado and submitted to tho District 
Superintendent of Police next rooming.. 
The Sub.In*f eefer’s report also was sub- 
mitted to the District Superintendent of 
Polico the next day, hut it was not pro- 
duced at the trial. Thero is no dispute 
as to tho course of tho proceedings at the 
meeting. On tho proposal cf a school- 
master named Budhulal, Seth Kishorila: 
an Honorary Magisarate, took tho chair 
and called on first Nathuram pleader of 
.lubbuipur, second M. R. Bobde, pleader of 
Nagpur and third tho appellant toaddress 
tho meeting. The appellant's speech wa& 
followed by one frttn the Secretary of 
tho Gorakshr.n Sablia on the preservation 
of cows after which a vote of thanks tc- 
the lecturers and tho Chairman was 
passed and the Chairman then closed the 
meeting. The speeches of Nathuram and 
Bobde aro said to the oocupied about 35 
and 25. minutes respectively while the 
appellant spoke for a little more than an 
hour. Ex. P-3 was submitted by the Dis- 
trict Superintendent of Police to the 
Secretariat at Pachroarhi and there Mr. 
G. G. Wright (P. W. 1). a Deputy In- 
spector General of Police, received orders 
to complain against the appellant in tho 
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Court of the District Magistrate, Damoh, 
for offences punishable under S. 124- A, 
1. P. C.. and R. 23, read with R. 29 
of the Dcfooco of India (Consolidation) 
Rules, 1915, male under the Defence of 
India Act. 1915. Mr. Wright received 
from the Chief Secretary Ex. P-3 with a 
translation (Ex. P-6) of so much of that 
document as purports to represent appel- 
lant's speech and also written orders 
(F.xs. P-4 and P-4) made essential to the 
validity of the complaints by S. 196, 
CrimiaaPP. C., and No.oO of the rules ju9t 
cited respectively. Separate complaints 
were presented under these orders on l9t 
July. 

The charge framed against the appel- 
lants comprises two heads. The first al- 
leges that in the course of the speech on 
8th June 3 statsments, quoted at length, 
were made and that thereby the appel- 
lant attempted to bring into hrated and 
contempt and also attempted to excite 
disaffection towards His Majesty the 
King-Emperor and the Government esta- 
blished hv law in British India. The 
second sets out that in the same speech a 
statement to tho following effect was 
made : 

“Hindus And Muialmans are asked to join the 
Labour Corps. It is a dishonour to us. Why are 
wo not sont to tho fighting line? We are prepared 
to fight aud die. Wo aro not cooliea," 

and that the appellant thereby dissuaded 
or attemped to dissuade persons from 
sntoring the military service of His 
Majesty tho Kiug-Empcror in the Labour 
Corps. By way of defence to tho charges 
tho appellant put in a written statement 
complaining that his speech had Dot been 
fully reported and that tho -reports in 
evidence do not faithfully represent what 
they purport to reproduce. He also otfor- 
ed explanations in respect of the passages 
quoted in the charge. No witnesses were 
called for thedofence. The District Magis- 
trate convicted the appellant of both the 
offences charged against him and sen- 
tenced him to suffer 18 months rigorous 
imprisonment for each, these punish- 
ments to run concurrently. The finding 
as regards sedition is thus worded in 
.para. 18of the District Magistrate’s Judg- 
ment: 

“I bavo carefully considered th# speech as a 
whole including the passages charged I con- 
sider tbo passages 1, 2 and 3 under the charge 
under S. 124-A, I P. C., to be such as to dis- 
■a fleet the people towards the Government in order 
4nat they may join the Home Ruie League and 


agitate for a change in the administration of 
the country.” 

The other finding appears in para. 19; 
after repeating the passage quoted in the 
charge the judgment continues thus: 

"There can. I think, be no doubt that this 
was said with the object of dissuading persona 
from entering the military service in tho Labour 
Corps. This imlienco was a mixed one, and to 
say to them “wo are not coolies” is clearly in- 
dicative of dissuading them from eulislmentiu the 
Labour Corps. It must not be forgotten that se- 
cured was defending lihayalal who was also 
charged under R. 33 of the Defence of India 
Ruhr., 1915, and «oit is apparent that his inten- 
tion was to excite feelings of disaffection towards 
Government on (his point also and to hold itupto 
contempt of the pooplo. Thero was oo occasion 
to make use of tbo expression “coolies,. It was 
contemptuously used r.s an insult to the people 
by Government under whese ordora pcoplo are 
enlisted in the "Lsbour Corjs.” 

The memorandum of appeal is a lengthy 
one and the appellant’s counsel occupied 
in all two days with his addessoa to tho 
Court. He has also deposited for my 
perusal a small library of books which 
support the various positions in political 
and economic mattors which have been 
token up by the Home Rule League. I 
will deal first with tho oonviotion for 
sedition which is attacked on 3 technical 
grounds as well as on tho merits. For 
the apprehonsicn of tho technical points 
it is necessary to set out the terms of 
Ex. P-4. That document being short may 
conveniently be reproduced here in ox- 
ton so: 

No. C. 415. 

CENTRAL TPOVINCES SECRETARIAT. 

Political an, l Military Department. 

To. 

O.O. WRIGHT. ESQR., 

Deputy Inspector Gcueral of Police. 

Central Provinces, Xagpur. 

Under S. 190. Criminal P. C., you are hereby 
ordered to prefect a complaint in tbo Court ol 
tbo District Magistrate, Daruob.againrt Narayan 
Rao Vaidya. son of unknown, pleader, NagP' ir » 
of an offence under S. 12J-A, I. P. C. in rtipccl 
a sceoch delivered bv tho said Narayan Rao 
Vaidya at the Madan Me ban Temple, Damoh, 
on. 8th June 1918. 

Dated Pachmari, Sd. F. SLOCOOK., 

/ Chief Secretary to the 
C Chief Commissioner, 

The 27th June 1918. ) Central Provinces 

The first point urged is that whereas 
S. 195, Criminal P. C. requires a com- 
plaint onder S. 124-A, I. P C-. ‘°. h0 
made by order of or under authority 
from the Local Government, i. e-, tho 
Central Provinces, the Chief Commissioner, 
does not purport to be an order passed 
by the Chief Commissioner. I am refer- 
red in this connexion to the following 
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cases : Queen Empress v. Tilak (l), Ap- 
urna Krishna Bose v Emperor (2), Ba- 
drindra Kumar Ghose v Emperor (3). 
The orders of Government in these case9 
will be found at pp. 122, 143 and 4S7 of 
the respective reports above cited and 
stress is laid on the fact that in each the 
emanation of the order from the Head 
of the Local Government is explicitly 
declared. It i9 urged that Mr. Wright 
on his own showing received his order 
from the Chief Secretary, not from the 
Chief Commissioner, and that no pre- 
sumption ari-os that the Chief Secrotary 
acted in obedionce to an order received 
from the Chief Commissioner. For tho 
prosecution tho contention is that 1'x. 
P-4 cannot reasonably be supported to 
emanate from the Chief Secretary in his 
private or merely personal official capa- 
city. It is also poicted out that no 
objection to the validity of the order 
was taken before the Magistrate and no 
cross. examintion directoi to that point. 

No authority precisely apposito was 
cited at the Bar. It is common ground 
that the Chief Commissioner could not 
delegato the power and discretion vosted 
in him by S. 196, Criminal P. C., and 
for this position there is the high autho. 
rity of .Tonkins, C. J., in Barindra 
Kumar Ghose v. Emperor (3). Accord, 
ing to tho argumont of the appellant the 
Court is not ontitlol to presumo under 
S. 114, Evidonco Act, that tho Chief 
Secretary acted as the accredited agent 
of the Chief Commissioner and the lofoct 
in Ex. P-4 should have been remedied 
oy diroct evidence that tho Chief Sucre, 
tary acted under the Chief Commis. 
sioner g orders. In my opinion this is 
a oaso in which tho presumption allow, 
ed by illustration (e) to S. 114 mav 
properly bo applied. As remarked by 
Caspers* and Chitfcy, JJ.. i D Apurba 
v. Emperor (4): 

" tho Hoad of tho Oovornmoot must necessarily 
and ordinarily dois act and communicate his or- 
ders through his iccrodited and gazetted officers 11 , 
and it is not denied that the Chief 
Secretary was in Juno last in charge of 
tho Political and Military Department. 
There is a presumption too that the 
common courso of business has been fol- 
lower! in a particular case : 9ee illu9tra. 
fcion (f) to S 114. Moreover when is9u. 

1. (1S-JS) 22 Bom 112. 

2. (1903) SO Cal 141. 

3. (1910) 37 Cal 467. 

•1. (1903) 35 Cal 141. 


ing an order expressed to ho passed under 
S. 196. Criminal I*. C., the Chief Secre- 
tary did in effect assert that tho Chief 
Commissioner had already given the 
requisite authority. It may be that the 
Chief Secretary is empowered to dispose 
of certain matters on hi- own’authority, 
hut it cannot reasonably he supposed 
that ho would nrrogato to himself tho 
power of granting such an authority as 
that conferred l.v S. 196, Criminal L ; . C., 
or that the Chief Commissioner would 
delegate that authority. It was laid 
down by Woodroffe. J ., in Karen dra v. 
Jogi (5) that illustration (c) to S. 1 1 I does 
not raiso any presumption that rn net 
was done of which there is no evidence 
and tho proof of which is essential fur 
tho plaintiffs' case. In tho present in. 
stance however we aro not entirely with- 
out evidence. Pachmarhi 19 the seat of 
Government in the hot weather and 
Kx. P-4 was issued thero in a form 
which, hut for the omission complained 
of. would admittedly have beon entirely 
suitable for an order emanating from the 
Chief Commissioner himself. The Deputy 
Inspector. General of Police accepted the 
order as one binding upon him and 
evidently lost no timo in complying 
therewith for ho reached Damoh on 29th 
June; this he would hardly havo done 
had he not been satisfied that his autho- 
rity was such us tho law requires. S. 196, 
Criminal P. C., does not prescribe any 
particular form of order and dees not 
roquiro tho order to he evou in writing : 
see Queen. Empress v. Bat Gaujadhar 
tjlah (6) and Chidambram v. Emperor 
(7). Having considered nil tho circum- 
stances laid before me I am satisfied that 
Ex P-l repreois an order passed by the 
Chief Commissioner himself. 

Tbe next point pressed is that S. 196, 
Criminal P. C., requires the Chief Com- 
missioner himself to exercise his discre- 
tion as to whether prosecution should 
take place at all and also as to the parti- 
cular acts or worda in respect of which 
a complaint should be loiged. It is urged 
that Ex. P-3 obviously cannot represent tbe 
entire speeoh made by the appellant and 
that although "Ex. P-4 refers generally 
to that speeoh there is no direct evidence 
that the Chief Commissioner over saw 
Ex. P-3. That exhibit however certainly 

5. (1905) 32 Cal 1107. 

6. (1908) 32 Bom 112. 

7. (1909) 32 Mad 3. 
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came to the hands cf the Chief Secretary 
and I do not see ray way to holding that 
the Chief Commissioner ordered the pro- 
secution of the appellant's speech with- 
out seeing some report of it. That no 
other report reached Pachmarhi, seems 
clear from the evidence of the Circle In- 
spector and the Sub- Inspector for they re- 
tained their own notes (Ex. P-1 and P-2) 
until Mr. Wright took them over on or 
after the 29th June. Thereisa presumption 
that every man in his oflicial character 
acts in a regular and proper manner until 
the contrary is proved: and so in Van 
Omcron v. Dowick (8) Lord Ellenborough 
said ho would presume a license had been 
given to export goods which could not 
be exportod without a license if proof 
wore giveu that they had been entered 
for exportation at the custom house. I 
will deal later with the question of the 
extent to which Ex. P-3 may safely 
be taken to represent the appellant's 
speech. 

The third point for consideration is 
that while Ex. P-1 directs the tiling of a 
complaint in respect of "a speech deli- 
vered by the appellant on 8th June 1918" 
the complaint actually relates only to 
certain statements made in the course of 
that .speech. Under S. 196, Criminal 
P. C., the complaint made has to be 
ordered or authorized by the Chief Com- 
missioner. Under sub-S. (1) (a), S. 190 
of the Code, a complaint must indioate 
facts which constitute an offence. The 
deduction pressed for is that the preoiae 
facts contemplated by the order under 
S. 196 and tbo facts set out in the com- 
plaint filod must be identical. This posi- 
tion is said to find support in Darindra 
Kumar Ghosh v. Emperor (3). In that 
case the learned Chief Justice held that 
inasmuch as the order under S. 196 au- 
thorized preferment of a ‘complaint alleg- 
ing offences nnder Ss. 122. 123 and 124, 
I. P. G., no complaint under S. 121 was 
thereby authorized although the order 
went on to authorise alternatively a com- 
plaint under any other section of the said 
Code which might be found applicable to 
the case. This decision appears to be in 
conflict with thst of the Bombay High 
Court in Bal Gangadhar Tilak's case (6) 
in which the Government ordered a com- 
plaint against Tilak 

“uDdcr S. 124-A, I.P.C., and any other section of 
tho said Cede which may be applicable to the cise’' 


and the order was upheld by Strachy.J., as 
valid. In my opinion the wording of S. 196, 
Criminal P. C., is not such as to require 
the identity contended for. Moreover the 
following passage in the cross-examina- 
tion of Mr. Wright (P. W. l) seems to 
me to show clearly that the passages set 
out in the complaint ‘were not selected 
by him: 

"I have no personal responsibility in this case. 
I received orders to lodge * the complaint and 1 
have to do it. I am not even officially respon- 
sible for selecting the passage forming tho sub- 
ject-matter of prosecution." 

The words “in respect of a speech" (in 
Ex. P-4) may cover either the whole 
speech or parts of the speech, and if cer- 
tain passages in the speech were indicated 
to Mr. Wright at Pachmarhi, as I think 
they must have boon, the discrepancy on 
which tho appellant’s contention rests 
does not really exist. The technical objec- 
tions raised being thus overruled, I pas9 to 
the merits in connexion with whioh tho 
first point taken for the appellant is that 
the entire speech should be looked at as 
a whole, freely and fairly, without giving 
undue weight to isolated passages, and 
that neither Ex. P-3 alone nor that docu- 
ment supplemented by tho oral ovideDco 
of P. W'i. 2,3 aDd 4 suffices to adequately 
represent the entire speech. In para. 18 
of his judgmont the District Magistrate 
writes that he has carefully considered 
the speech as a whole, iuoluding tho 
passages charged. With a view to as- 
certain how far Ex. P-3 can reasonably 
be regarded as representing the appel- 
lant’s entire speech I have had it declaim- 
ed as if by a spoaker in public and have 
thus found its delivery to occupy U' 

minutes. 

I have also had the number of words in the 
speech as given in Exs. P-1, P-2, aod P-3 
carefully counted and found the numbers 
to be respectively 1182, 630 and 1223. 

It will be realized from these figures that 
Ex. P-2 is very much briefer than 
Ex. P-1 and that Ex. P-3 embodies but 
little amplication of Ex. P-1. Making 
due allowance for the fact that though 
the appellant’s mother. toDgue is Marathi 
he spoke in Hindi and for any interrup- 
tions caused by the cheers mentioned in 
Exs. P-2 and P-3, I think it clear that 
the total number of words spoken could 
not have been 9hort of 6000. Tbo appel- 
lant spoke for 65 or TO minutes at any 
rate for over an hour and 100 words per 


8. 12 Compbcll's Reports 41 at 44 . 
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minute is a very slow rate of public spea- 
king. Es. P-3 thus cannot represent 
oven so much as one quarter of what the 
appellant said. I have already set out 
circumstances in which the notes wore 
rocorded and the principles by which the 
writers were respectively guided. It is 
obvious that the circumstances wore not 
such as to facilitate the making of an 
accurate record even if the substance of 
selected passages only was taken down. 
The Circle Inspector deposed that at 
somo places he took down verbatim what 
was said nud it seems inevitable that 
while thus engaged the writer lost much, 
if not all of what-immediatoly followed. 

In all the important trials for sedition 
in which the now well established rules 
for the construction of matter alleged to 
he seditious have been laid down, tho 
matter in question wm given to tho 
Court verbatim and in oxtonsu being in- 
cluded in newspaper articles. I refer 
particularly to Reg v. Sullied (9), Queen 
Empress v. Jogendra Chandra (10). 
Queen Empress v. Tilak (1). Queen 
Empress v. Vinayak(W), Queen Empress 
v. Amba Prasad (12). Tho only case cited 
at the Bar in which notes c( pooches 
wero relied upon is Chidambaram v. 
Emperor (7); tho note? givon in the judg- 
ment of tho High Court aro considerably 
moro connected and intelligible than 
fchoso available in tho present c.iso and i 
am unable to find from tho report what 
proportion tho contents of each note boro 
to tho full speech of which it aimed ct 
producing the important parts. In Em- 
peror v. Tilak (13) docidod on 9th Nov- 
omborl9lG, the translation in English of 
tho lectures delivered in Marathi are so 
long and there is so completo an absence 
of any break in tho sonse that I can only 
suppose that tho originals were takon 
down in shorthand as delivered or that 
having beon written out in full before 
delivery tho lecturer’s toxt had somehow 
hecome available to tho prosecution. 

The difficulty of doing justice to the 
appellant in the present case is thu3 
groat and this important fact does not 
appoar to have been appreciated by the 
District Magistrate, whose judgment in- 
deed contains no indication that tho ap_ 

9. 11 Cox Cr Case? 44. 

10. (1*12)19 Cal 35. 

11. (190012 Bom L R 293. 

12. (1R91) 20 All 55. 

13. (1917) 19 Bom L R 211. 
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I»eHanfs own explanation of his objoct 
w as understood. According to the case 
for tho Cro v n as slated in this Court, 
the appellant endeavoured to excite hat. 
red a nil contempt in hn hearers against 
the present from of Cover union t on tho 
grcun 1 that it had enabled KhgiUhmen 
to exploit indi i lo the li-ad vantage of 
Indians and showed its distrust of Indiana 
by shutting them out from ‘.he use of 
arms. For the appellant I ho speech ia 
said to have been directed to pre-sting a 
popular demand for tho introduction of 
Self Goiernrocnt under tho British Kin- 
pire, the hurdon of the arguments used 
being that both India and England would 
honclit if the wishes of tho peoplo were 
duly consulted in all matters concerned 
with the admini-i ration of the country. 
1 havo studied Kxs. l‘-l, 2 and 3 care, 
fully an! I am satisfied from thorn that 
by “Swaraj" the irpi- ilant DMDt uo 
moro thin gcli.tulu under tho British 
Government. His position was certain- 
ly not that takon up by tho principal 
accusod Suhr&mania .Siva in Chidamba- 
ram v. Emperor (11) whore absolute 
"Swarr.j’ involving tho departure of fore- 
ignors anl all things foreign from India 
was tho goal indicate.) desirable. Tho 
Circlo Inspector indeed made an ox press 
tdrois ion in the appellant's favour on 
this point: see sheet sr >r f tho Magistrate's 
record. On sheet 97 will ho found no ad- 
mission by the Sub- Inspector that tho 
appellant might havo descnbedhii “Swa- 
rii" as stated by the Circle Inspector. 
The flr^t speaker (Nathuram) a«l:ed for 
Hcmc Rule such as had been grouted to 
Australia and Canada and the second 
(Bobdo) relied upon tho promises of 
British Sovereigns and Viceroys and 
exhorted his hearers to press their 
claims for Homo Rule upon tho at- 
tention of the present King Emperor. 

The appellant in his turn denied 
that the movement of “Swaraj” em- 
bodied any design to expel Europeaus. 
He contended that the realisation of 
“Swaraj" would benefit England oven 
more than India and conceded that if 
Indian^ so wished Englishmen rhould he 
allowed to hold even such compara- 
tively low posts 89 Naib Tahsildatships. 
The very dosire lor ‘ Swaraj" is attri- 
buted to education imparted by tbe Bri- 
tish Government. Further the need for 
tho continued presence in India of the 

14. (1909) 32 Mid 84. 
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English race was admitted on the ground 
that Indians had yet much to learn, 
particularly, in the art of Government. In 
his 18th paragraph the District Magistrate 
wont sofar as to hold that the appellant 
intended to excit disaffection towards the 
King Emperor himself: but no such posi- 
tion was maintained by the learned Stand- 
ing Counsel for tho Crown 'in this Court, 
and I am clearly of opinion that there 
was nothing to justify the District Magis- 
trate's viow on this point. 

The only direct reference to H;9 Majesty 
made by the appellant occurs in the 
third of the passages reproduced in the 
chaigo, which like the socond was con- 
cerned with the subject of commerce bet- 
ween India aud Europe. Thms describ- 
ed by tho District Magistrate as 'un- 
prelant’ but so far as I am able to under- 
stand the passage it i9 no more than a 
rhotorical way of representing that India 
is in no way responsible for tho loss of 
goods caused by the enemy's sinking of 
ships. This part of the roportis evidently 
very incomplete. The sentonce immediate- 
ly before tho question does not appear in 
Ex. P-l at all though it finds place almost 
in its ontirety in Ex. P-2. On the other 
hand, inasmuch as the speaker's goal was 
Homo Rule under British suzerainty, it 
is not at all likely that any disrespect to 
His Majesty was intended. I can 6nd in 
this remark of the District Magistrate no 
light upon the general intention of the 
speakor. I will now «’eal in more detail 
with Ex. P-3 and particularly with the 
extracts embodied in the charge. (After 
discussing the effect of the extracts from 
tho speach of the accused, the judgment 
proceeded.) Bofore stating my final con- 
clusion regarding the conviction on the 
first charge I d9sirotomake some observa- 
tions on the appellant'9 omission to call 
any witnesses. When dealing with the 
appellant's application for release on bail 
I remarked that it would have been easy 
for him to call members of his audience 
so that they might give some account of 
the impression made upon their mind by 
his speech. I had then in mind the pre- 
sumption allowed by S. 114, Evi- 
dence Act, that evidence which could be, 
and is not, produced, would if produceed 
be unfavourable to the person who with- 
holds it. On further-consideration I doubt 
whether this presumption properly arises 
(here. 

I It is always for the prosecution to make 
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out the facts constituting the offence 
which is alleged to have been committed 
and the presumption under S. 114, Evi- 
dence Act can more fittingly be applied 
to the prosecution than to the defence. 
The duty of the prosecution to call all 
essential evidence was pointed out in 
Emperor v. Dhunno (15), and in Earn 
Ranjan Roy v. Emperor (16). It is only 
where a strong prima faico case has been 
made out against an accused person that 
he is bound to offer an explanation of his 
conduct or of circumstances of suspicion 
which attach to him. In such a case, 
when it is in the accused’s power to offer 
evidence in explanation of tho suspicious 
appearances, which would show them to 
bo fallacious and explicable consistently 
with his innooence, it is a roasonablo and 
justifiable conclusion that he refrains 
from doing so only from tho conviotion 
that the evidence not adduced would 
operate adversely to his intorost: see the 
remarks of Lord Ellonborough given at 
pp. 305 and 306 of Wills on Circum- 
9tantia| Evidence (Edn. 6). In tho pre- 
sent case I consider that the prosecution 
would have done well to call some non- 
official witnesses to testify as to the im- 
pression produced on their mind by tho 
speech. Such persons would havo been 
better able than police officers ocoupiod 
in recording what they considered objoo- 
tionable or important to give a general 
account of the effect produood by what 
the appellant said. It is also to be re- 
roembored that some 4 weeks intervened 
between the delivery of the speooh and 
the appellant's arrest and he may well 
have doubted whether the members of bis 
audience retained any adequate recollec- 
tion of his lecture. 

The District Magistrate has remarked 
unfavourably upon the appellant’s omis- 
sion to set out what he actually said. 
There is, however, no suggestion that 
the appellant committed his speech to 
writing and failing such a record he could 
hardly be expected to do more than fur- 
nish just such a summary as appears in 
his written statement. I have endeavour- 
ed to consider the appellant’s speech not 
only in detail but also as a whole. In 80 
doing I have borne in mind the fact that 
so far back as 20th August 1917 the 
Secretary of State for India hadannounc- 
edj n the House of Com mop s that snb- 

15. (1332) 8 Cil 121. 

16. (1915) 42 Cal 422. 
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stantial steps should he taken as soon as 
possible in the direction of inoreasiDp the 
association of Indians in every branch of 
the administration and gradually develop, 
ing self-governing institutions with a 
view to realization of responsible govern- 
ment in India. The Secretary of State 
after visiting India in pursuance of this 
announcement returned to England and 
the conclusion reached by him in consulta- 
tion with the Viceroy and many represen- 
tatives of public opinion in this country 
was awaited. The appellant is Provincial 
Secretary of the Home Rule League, r. 
body framed in September 191 r >, came 
from Nagpur to Diiuoh to defend a per- 
son charged with attempting to dissuade 
poisons from entering thj military ser- 
vice of the King Emperor r.nd took the 
opportunity afforded by his presence 
there to press upon the inhabitants of a 
town which he regarded as indifferent 
to its political rights the advantages 
of joining the League and the duty of 
subscribing to its funds. As Ex. P-3 
shows he was aware of the presecco 
of police officers at the mooting and 
conscious of being undor surveillance. 
There is no ovidonco that he had pre- 
viously given vent to auy speeches or 
writing or writings which were seditious 
.in character, though there is authority 
ifor the viow that any such pronounce- 
ments might bo proved for the purpose of 
showing the intention with which the 
Ispeeeh in question was delivered. Simi- 
larly thoro is no evidenco that the town 
of Damoh was at the time in an inflama- 
tory condition such as to impose upon the 
lecturer more than the ordinary care in 
selecting his language or that any dis- 
affection actually resulted from hisspcech. 
W ith regard to the composition of the 
audience the evidence for the prosocution 
is much less full than it should have been. 

It appears however that it included 
several pleaders, an Honorary Magistrate 
and a schoolmaster, some clerks and 
brokers and at least one cloth dealer. So 
much at any rate of the audionce pro- 
bably had some knowledge of those views 
regarding the present condition of India 
to which the appellant gave expression. 
By way of showing that some changes in 
the presont constitution of the Govern- 
ment and its methods of working were 
noceesary the appellant pointed to certain 
facts which he regarded as indicating the 
need for those changes. He recommen- 


ded no recourse to unconstitutional mcan9 
and at more than one place acknowledged 
the debt which India owed to Euro- 
peans. That changes arc necessary and 
will very shortly ho brought about has 
beeu recognized by the highest executive 
authorities and the particular views 
enunciated are such as have been and aro 
being held and publicly announced by 
leaders of Indian opinion. Moreover as 
a picador bound by an express oath of 
allegianco to tho Government established 
by law in this country the appellant was 
oven more than an ordinary cili/cu hound 
to keep within the law. This last eon i. 
deration, if tho charge were established, 
would furnish good ground for meeting 
out severe punishment, but if doubt as to 
his guilt exist his status must surely be 
allowed some weight in the direction ofi 
negativing any seditious intent. So fir 
as I am able to gather from tho imperfect 
record of wbat he 9aid his main intention 
was to procure adhorents for, and sub- 
scribers to the Homo Rule Leaguo and to 
oxcite a dcsiro for Homo Rule itself. Ap- 
plying to what we know of his speeoh 
and to what may reasonably ho inferred 
as included therein tho well settled rulo 
that tho whole should ho looked to with, 
out attaching unduo weight to isolated 
passages which seem objectionable I find 
myself unable to hold with the District 
Magistrate that nn attempt to excite 
hatred or contempt or disaffection towards 
tho Government established by law- in 
British India has heon made out. 1 
therefore set aside the appellant's convic- 
tion and sentence under S. 124-A, I. P. C. t 
and acquit him of the offence of sedition. 
I will now turn to tho second head of the 
charge which relates to an offence punish- 
able under R. 23, read with R. 29 of the 
rules framed under tho Defence of India 
Act. 1915. I will deal first with certain 
technical objections, to tho sufficiency of 
Ex. P-5, the order relied upon by tho 
prosection as conveying thoconsont of tho 
Local Government to the appellant's pro- 
secution. The rule cited runs as follows: 

"30. Save as otherwise provided in R. 25 (l) 
no Court shall take cognizance of any oftence 
punishable under these rules unless tho Local 
Oovcrnmcnt. a Chief Presidency Magistrate, a 
District Magistrate or competent military autho- 
rity Dot being below the rank of a Lieutenant 
Colonel has by order in writing consented to tho 
initiation of the proceedings.” 

Exhibit P-5 is drawn up in precisely 
the same way as Ex. P-4 and the objec- 
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fcions that the order does not purport to 
emanate from the Chief Commissioner 
himself and that it does not indicate the 
exact statement regarded as punishable 
are repeated. As to the form of the order, 
J think (or reasons similar to those given 
in respect of Ex. P-4 that the Chief Com- 
missioner's consent was obtained. The 
rule cited merely requires the Local Gov- 
ernment’s consent ‘in writing* ‘to the 
initiation of the proceedings, and I am not 
prepared to read into it a requirement 
that the precise words used must be in- 
dicated in the order. R. 23. said to have 
!been contravened, is in the following 
[terms: 

“23. No person shall dissuade or attompt to 
dissuade any person from entering the military 
or polieo service of His Majesty. Provided that 
nothing in this rule -hall apply to advice, true in 
suhstanco and given in good faith for the benefit 
of the individual to whom it it given." 

The District Magistrate’s finding i9 
that the appellant dissuaded or attempt- 
ed to dissuade others from entering the 
military service of His Majesty. In 
ordinary language the word dissuade “ is 
.employed to iudicato alike a successful and 
an unsuccessful attempt to divort another 
from any course by persuasion. But tho 
treatment in tho rule of " au attempt to 
dissuade" as distinct from dissuading* 
seems to mo to show that tho latter term 
is intended'to cover only successful actions 
of tho kind mentioned. There being no 
evidence that any member of the appel- 
lant’s audience was actually led to re- 
frain from enlistment in tho Labour 
Corps by anything tho appellant said. 

I may confine myself to considering whe- 
ther any attempt at dissuasion was made. 
(After discussing the evidence the judgment 
proceeded) . Under these circumstances 
I cannot think it satisfactorily established 
that the appellant attempted to dis- 
suade his audience from joining the 
Labour Corps. A more reasonable view 
of his intention is what ho has himself 
stated and is indicated in my order dis- 
posing of his application for bail. At 
tho same time I cannot refrain from 
observing that the appellant would have 
done well to avoid using any language 
which might possibly bo taken to attach 
discredit to joining the Labour Corps. 
There are among all peoples men of 
courage whose bodily condition unfits 
them for tho fighting line and such are 
entitled to nothing but honour if they 
undertake the lowlier duties which they 


are actually fitted to perform. Nor am 
I able to appreciate the District Magis- 
trate's argument that because the appel- 
lant was defending Bbayalal, a person 
charged for contravening R. 23, of the 
rules under the Defonce of India Act, his 
obvious intention was to stir up disaffec- 
tion towards the Government by the 
general expression that all Hindus and 
Mussalmans are not coolies. I consider 
it much more reasonable to suppose that 
having special reason to know the prob- 
able result of contravening tho rule and 
seeing two police officers taking notes of 
his speech, the appellant would be care, 
ful to refrain from bringing himself into 
danger of prosecution. In this as in 
other respects tho Maeistrate ’9 judgment 
appears to me to rnako every possible 
presumption against accused and to omit 
any consideration of what the accused 
himself had to say by way of explaining! 
hit utterances. Where there is room for 
doubt it is the accused person, and not 
the prosecution, who mu9t havo the) 
benefit of that doubt. 

In my opinion tho most that can ho 
said for tho prosecution is that a perusal 
of Exs-P-l and P- 3 by themselvos may 
justify the supposition that tho appellant 
intondod to discourage onlistment in the 
Labour Corps. This supposition how- 
ever seems to me to he rendered very 
doubtful by Ex-P-2, tho oral evidence 
and the context of tho passage under 
consideration. I roust therefore eot asido 
tho conviction and sentence and acquit 
the appellant. In tho view which I 
have taken of tho merits it is unneces- 
sary for me to deal with certain tcohnical 
pleas taken for the appellant regarding 
the competence of the Indian Legislature 
to pa9s such an Act as the Defence ol 
India Act of 1915 and to delegate to the 
Executive Government authority to 
constitute such an offence as that co- 
vered by R. 23 of the rules under that 
Act. I will however briefly notice the 
arguments adduced. Tho first is that 
the Indian legislature is a subordinate 
legislature whose powers are strictly 
limited by S. 22, Indian Councils Act. 
1861, now embodied in S. 65, Govern- 
ment of India Act, 1915. The Gover- 
nor General in Legislative Council ha9 
not unless expressly so authorised by Act 
of Parliament, power to make any law 
affecting the authority of Parliament or 
any part of the unwritten laws or consti- 
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tution of the United Kingdom of Great 
Britain and Ireland whereon may depend 
in any degree the allegiance of any person 
to the Crown of the United Kingdom. 

It is urgod that freedom of speech Is one 
of the privileges assured to the subject 
by the protection of fcho Sovereign and 
that the subject's allegiance to tho 
Sovereign is by way of return for that 
protection which he receives. In this 
connexion reliance is placod on the 
judgment of Norman. J., iu the case of 
Ameer Khan (17). That case however is 
not concerned with freedom of speech. 
The exact oxtont of the right of freedom 
of speech or discussion doos not appear 
to be expressly defined in any law or codo, 
hut I find at p. 310, Yol. G. HaUbury’s 
Laws of England, the following des- 
cription of it: 

" Tho right to freedom of speech *r dicu- -bn 
means that any perron rnay write oi ■»>• what 
he piemen, so Ions »* h? doss no’, infringe tbo 
law relating to libel or slander, or to hl.-nlie- 
:nous, obscene, or seditious wordii or v.ritms-." 

The loarno' 1 author also lays down that 
tho logal rights cf others may not bo in- 
fringed. It is dillicult to beliovo that 
this right can extend to advising persona 
not to entor tho military service of tho 
Crown, whether as combatants or non- 
soinbatants, when tho Crown hasdeelarsd 
its need of such sorvico and asked for re- 
cruits. The Crown has undoiibtolly t 
iogal right to addros9 its subjects in this 
way and by dissuasion from answering 
tho call this legal right may fairly l»a 
rogardod as infringe \. In England intor- 
forenco, direct or indirect, with the re- 
cruiting service of the rogui.ir forces is 
punishable under S. 98, Army Act. so 
that tho ordinary law of the land does 
exprossly prohibit dissuasion from recruit- 
ing. But l ain not prepared to infor from 
this that dissuasion would be within tho 
right of tho subject if no such substantive 
provisions of law existed. With regard 
to tho delegation of power by the Indian 
Legislature to tho Executive Government 
of India the maxim delejatus non.polcsr 
delegare is relied upon and it is con- 
tended that tho Defence of Iudia Rules 
by constituting ollences go beyond the 
powor givon bvS. 2, Defence of India Act. 
In this connexion I would refer to the 
words of Lord Solborne in (Jueen v. 
Ilurah (IS): 

*‘Tho Indian Legislature has ro -ers expressly 

17. (1901)0 11 L It S02. 

18. 3 A C 839. 
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limit'd bv tbo Act “f tlie Imprrial Parliament 
which cr« -ttcJ it and il can. of ct-un-, do nothin# 
‘boiond the limit* which circumscribe these 
powers. Hut. when act in# within tho?© limits, 
it i<> n I in any *ense l*’•‘llt or delegate of the 
Imperial Parliament >.::i lms. iind was intended 
to have, plenary po» *■ *■' I- ;i Illation, as large, 
and of tbo -itno nature Ibo-c of Parliament 
itself.” 

Tiie British J’arliamcnt has delegated 
tn tiro King in Council by the Dofenco of 
the Realm Consolidation Act, 1911, large 
powers of interference with tho liberty 
of the subject and oven according to tho 
dissentient judgment of Lord Shaw in 
K<mi v. 11 a Hid a ij (19) regulations ro iuir- 
ing certain rulosof conduct to bo obsoi vod 
and authorizing punishment iftor trial 
for tho breach are competent. The Indian 
Legislature has adopted very similar mea- 
sures and I would also ol>3or\o that when 
tho Defimcc of India (Criminal .Law 
Amendment Bill) was before the Indian 
Legislative Council no objection to the 
effect tint it was ultra vires of the Indian 
Legislature appears to have boon raised 
although tbo procoolings iu Council 
evoke 1 a number of amendments and must 
have been lengthy is tho roport in tho 
Gazette of India occupies 12 printed pages 
seo pp. 243 10 2^1. Part f> of tho Gazette of 
Indii for 1915. Tho Full Bench docision 
of the Patna High Court in Parmcshwar 
v. Km/x-ror (20) was referred to at tho 
herring, hut appears to throw no light 
oo tho quostioos raiiol iu tho presont 
ciso. The appellant h iving been ac juitted 
on both hea ls of tho charge framed against 
him wUI now lie sot at liberty. 

i'.N. R.K. Accused tier/ Hilled. 

19. 1917 A C 200. 

•20. (1917)3 P I. J 537. 
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Drake-Brockman, J. C. 

Mansaram Tilokc.hand — Appellant. 

’v. 

Sarnia —Respondent. 

Second Appeal No. 314 of 1917, Decid- 
ed on 30th October 1917, from the deci- 
sion of Divl. Judge, Nagpur. 

Evidence Acl (1872), S. 1 14— Creditor not 
demanding debt — No presumption of satis- 
faction 

No doubt dolay on a suitor’s part to enforce 
alleged rights afford evidence against their exist- 
ence. Failure to sue is however insufficient to 
raiso a presumption of satisfaction against tbo 
creditor; and failure to demand cannot be mcro 
efiectual for that purpose. Case lawe otisvlered. 

[P 258 C 1J 
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IF. B. Puranih—icr Appellant. 

S. Y. Deslimukh and A. C. Boy — for 
Respondent. 

Judgment. — The facts of the case out 
of which this second appeal arises were 
fully stated in roy judgment of 11 th 
August’ 1910 in Second Appeal No. 2-15 of 
1915. The appeal to the Court of the 
Divisional Judge has ■ been reheard by the 
Judge who gave the decision which I set 
aside and he has again come to the deci- 
sion that the mortgage has been extin- 
guished. To reach this finding he has 
started with the assumption that in my 
previous judgment I intended to lay down 
that if the plain till took no action through- 
out a long period to recover his mort- 
gage money and failed to satisfactorily 
explain his inaction the debt should bo 
hold to have been satisfied unless the 
plaintiff showed it to ho subsisting. The 
facts eventually found are thus stated in 
para. 24 of the judgment: 

“In tlit* case though for 37 year* after tho debt 
became duo to tho moitgago* mad© no demand 
for hi* money, nothin# was paid during this 
long interval und no attempt was mado to en- 
force paymont. In tho interval the mortgage© 
failed In a suit brought on a salo deod against 
tho mortgagor. Tho inortgigeo has given up 
all tho iutoreit which accrued during 20 years 
of that lime, *» for 20 years bis money has been 
lying idle. Ho is a money lender and could 
havo inado good use of tb© money. During tbo 
wholo of tbo 37 years excopt for the short period 
wkon litigation regarding possession of the 
Kampteo field was actually proceeding, and the 
mortgagee, might doubt how ho should framo 
his suit was tkoro any obstaclo to suit on tbo 
mortgago according to tho plaiotifl’s story? 

I hold that tho plaintiff's conduct rebuts tbo 
prosumption of non-satisfaction. 

It is now urgod on behalf of the plaint- 
iff. that the fact9 found do not justify any 
presumption against the subsistence of 
the mortgage debt and in my opinion this 
contention is correct. There are, no 
doubt, cases in which delay on a suitor’s 
part to enforce alleged rights should be 
taken a9 affording evidence against their 
existence. Instances in point are to be 
found in Mt. Bachun v. Shaikh Hamid 
Hossain (l) and Bajendrao Nath v. Jo- 
gendra Nath (2) In tbe former case a 
Mahomedan widow in assertiou of her 
claim to dower took possession of valu- 
able property and was allowed to hold it 
for ten years. The Privy Council held 
that the delay of the heir in disputing 
her possession indicated a consciousness 
on their part that the amount sh e claim . 

T. (1373) 10 BL R PC 45. 

2. (1870-72) 14 M 1 A 67 (P C). 


ed was correct. In the other case a will 
was acted upon and recognized for a pe- 
■ riod of 27 years and a strong presumption 
was therefore drawn in its favour. In 
Bihar i v. Bam Chandra (3) the plaint- 
iffs, who were usufructuary mortgagees, 
were never given possession of the mort- 
gaged property and did not attempt to 
recover possession until the period of 
limitation had almost expired. The de- 
fendants pleaded that no consideration 
had passed. It was held by Stanley, C. J. 
and Banerji. J. that tbe plaintiff’s inac- 
tion lor so long a poriod as nearly 12 
years justified a presumption that they 
did not consider themselves entitled to 
possession. But Ithe circumstances of tbe 
present case are entirely different. It is 
not denied that consideration was paid 
to the mortgagor and that some repay- 
ment was mado. The balance is said to 
have been satisfied by the mortgagor’s 
execution of a sale deed conveying part 
of the mortgaged property to tho mort- 
gagee, but tho lower appellate Court 
has held that no such satisfaction took 
place. From 1887 when Ghasiram v. 
Dulichand (4) was decided till 1908 when 
tho present Limitation Act wa9 passed 
the plaintiff was entitled to consider that 
he had GO years from tho accrual of his 
cause of action in which to sue upon his 
mortgage. In J uggar Nathv. Syad Shah 
Mohamed Ilossein (5) it was laid down 
by the Judicial Commit too of tho Privy 
Council that tho lachos of a mortgagee in 
taking no steps for many years to enforce 
his alleged rights may afford evidence 
against the existence of those rights but 
cannot estop him from assorting them, 
if they do exist, at any time within the 
period of 60 years allowed by tho Limit- 
ation Act 1859. In delivering the 
judgment of their Lordships Sir J. W. 
Colville said: 

“Tho law wisely or unwisely, has given to 
mortgagees tbe long period of sixty yoars within 
which to bring their suit; and no Court of ju9tioe 
would be justified in diminishing that period on 
tbe ground of the laches of a party in the prose 
cution of his rights.” 

This principle ha9 been applied in 
numerous cases and has been recognized 
by this Court in Ncrbudda Prosad v. 
Gokuldas (6) and 2Ioolchand v. Chit- 
too (7). No cases has been cited at 

' 3. (1911) 33 All 483. 

4. (1SS9) 2CPLR57. 

5. (1875) 14 B L R 336. 

6. (1905) 1 N L R 158. 

7. (1910) 6NLR12. 
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the Bar in which a presumption that the 
mortgage money has been actually paid 
was drawn. Nor is it conceivable that 
any aotual payment would have boen un- 
known to the mortgagor’s son Itodia who 
was alive at the institution of the suit. 
It has never been suggested that the delay 
on the plaintiff’s part led any of the res- 
pondents to suppose that he had aban- 
doned his rights under the mortgage deed 
and that they changed their position in 
consequence of that belief. In Lindsay 
Petroleum Co. v. Hurd (S) which was 
relied upon not only in the later of tho 
two cases above cited from the -V. L. B. 
but also in Kissan Gopal v. Kally Pro- 
sonno (9) tho importance of showing pre- 
judice was insisted upon. Neither of tho 
respondents who have purchased putt* of 
tho mortgaged property entered the wit. 
ness box to show that ho would not have 
brought, had he considered the mortgage 
to bo subsisting. Nor has tho lower ap- 
pellate Court attempted to show that it 
will bo unjust either to the heir of tho 
mortgagor or to the purchasers to give 
tho mortgagee tho remedy which prima 
facie ho is entitled to. 

The lower appellate Court has found 
that there is no oredible ovidccceofa 
demand for the mortgage money oxcept 
lust hoforo the filing cf the suit. As to 
this I need cnly sa\ that it is for the 
debtor to seek out tho creditor for pur- 
poses of payment: seo Ganesh v. Sidha - 
baron (10) and Majrraj v. Johnson (11). 
If failure tosuo is insufficient to raise a pre- 
sumption of satisfaction against the credi- 
tor, failure to demand payment privately 
ohould not bo moro effectual for that pur- 
pose. ^ I hold that there is no legal basis 
for a finding that the mortgage was satisfied 
and that tho plaintiff should therefore be 
given a decree for salo on terms to bo as- 
cor tamed by an account made in tho office. 
It remains to consider a contention ad- 
vanced on behalf of the respondenta 
Balaji and Lakshmao eaoh of whom has 
purchased half of the mortgagor’s one- 
third share in old No. 34 of mau/.a 
Kamptee. That there is now represented 
by new No. 527. It is said that the plain, 
tiff having taken a conveyance Ex D-7 of 
that sharo cannot enforce tho mortgage 
aga.nst_it._Ex. D-7 bears date 14th De. 

8. L R 6P 0 221. 

U. (1909) 33 Cal 633. 

10. (1900) 13 0 I- L R 71 
U. (1915) 11NLR 1S9. 
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cember 1870. In 1^79 tho plaintiff brought 
a suit against Chinti: (tho vonJor) to ob- 
tain possession of tho land. This sait 
was di'inissed&nj it is admitted that tho 
plaintiff has never hold possession of tho 
laud. The title of the respondents Balaji 
and Da kahman Admittedly aroso long after 
tho suit was decided. They c-irmot there- 
fore bo in a hotter position than Chinto 
himself would have occupied, had he boen 
still alive and in possession. As against 
ChintO'the plsintil) canuot hesaid to have 
become absolutely entitled to the land in 
n« much as his only attempt to enforce 
his title failed. 8. 101, T. P. Act, has 
therefore no application to the caso. 

In drawing up the preliminary docrco 
for sale thelopport unity w ill bo taken to 
correct certain errors in the schodulo of 
mortgaged properly prepared by tho trial 
•Judgo. n : item of property will 
he new 5^7 in Mour.a Kamptee area 1-56 
acres rent- It*. 16-8.3, tonuie absolute oc- 
cupancy. including tho well therein and 
crops and produco of all kinds; the fifth 
will consist of New Nos. 198, 210, 
and 211 of mou/.a Jobni tho respective 
areas of which aro 2.55. 1-41 and tho 
acres; this is all occupancy land, 15s. 4/. 
hoing rho rent cf Nos. 193 and 211 and 
Hs. 2.4 "'ho ronfcof No. 210. Themort- 
g.rgo account will bo made up to 28th 
Jaouary I'M 8 to which date tho time for 
l*ymoofc it extended. Tho plaintiff's costs 
in all thrcoCouifs will ho inclined in tho 
mc.5s.av3 money and tho defendants will 
liavo their own costs. Future interests 
on the dccrofi.il amount from tho date 
iixod for payment till realisation will be 
paid at 6 [-or cent per annum. 

P.N./R.K. Order accordingly « 
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Mittra, A. J. C. 

Krishnaji — Appellant. 

v. 

Ladhuram — Respondent. 

Second Appeal No. 4G7/B of 1916, 
Decided on 13th December 1917, from 
decree of Diet. Judge, East Borar, D/- 
18th August 1916. 

Civil P. C. (1908), O. 21, R. 93— Auction 

purchaser cannot sue for refund of purchasa 
money for want of suitable interest. 

Ap-r*. from fraud or neglect of duly, a pur- 
chaser at aD auction sale is not entitled to malu- 
tain a suit under the Codoof Civil Proca dure (1909) 
for roiurn of the purchase moucy on the ground 
that the judgment-debtor had salt.-blo interior, 
in tho properly sold. [P 262 C l,2j 
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Balwanlrao Pendharkar — for Appel- 
lant. 

/>. IF. JosJu' — for Respondent. 

judgment. — Defendant 1 in execution 
of a decree against defendant 3 attached 
certain fields which were sold in auction 
on 25th November 1909 to the present 
plaintiff. Subsequently, a suit was in- 
stituted by a third party for possession 
of the property and the plaintiff has beon 
dispossessed in execution of the decree 
passed in the last mentioned suit on the 
ground that the judgment-debtor had no 
interest in the fields. The plaintiff now 
sues for refund of the purchase mosey 
and interest thereon. Beth the Courts 
below have dismissed the suit on the ground 
that under the Civil Procedure Code of 
1908 the .plaintiff cannot maintain the 
suit. 1 agree with the lower Courts that 
there is not an iota of evidence to estab- 
lish a case of fraud. So the question of 
fraud may he entirely left out of con- 
sideration so far as the present case is 
coucornod. It was also urged before mo 
that in any caso the plaintiff is entitled 
to a decree against defendant 3 the origi- 
nal judgment-debtor, to whom it is said 
part of the purchase money was paid. 
Although defendant 3 is a party to the 
suit, yet the plaintiff lias never asked for 
any relief against him. He asks only 
for a decree against defendants 1 and 2, 
dofondanfc 2 being a me mber of the same 

"aio — ivnun a *alo of luimovablo property it 
set aside under S. 310-A, 312 or S. 313 (or when it 
if. found that the jugdmcnt-dcbtor bad no 
liaieablc interest in tbo property which purported 
to bo Bold, and the purchaser is for that reason 
doprived of it), tho purchaser shall bo entitled to 
recoivo back his purchase- money (with or with- 
out interost as tbo Court may direct) from any 
person to whom tho purchase-money has been 
paid. The payment of tbo said purchase-money 
and of the interest (if any) allowed by the Court 
may bo enforced against such person under the 
rules provided by this Code for the execution of a 
doc roe for monoy.)" 

The right to receive back the purchase- 
money arises under O. 21, R. 93, where a 
sale of immovable property is set aside 
under R. 92. The purchaser is not now 
expressly declared ontitled to it “when 
it is found” that the judgment debtor 
has no saleable interost in the property 
which purported to ho sold and the pur- 
chaser is for that reason deprived o i it, 
that is to say, where it is found in a pro- 
ceeding other than one to set aside tho 
sale under O. 21, R. 91. So far as the 
express provisions of the Cede are oon- 


family as defendant 1. The plaintiff 
might have had a good cause of action 
subject to the Law of Limitation against 
defendant 3 if he had pleaded that the 
balance of the purchase-money was paid 
to him and if the plaintiff was seeking 
any relief against this defendant. I must, 
therefore, disallow this claim against 
defendant 3. 

The main question for consideration is 
whether under the Civil Procedure Code 
of 1908 the plaintiff can maintain a 
suit for refund of purchase-money against 
a judgment-creditor on the ground that it 
ha9 been subsequently found that the 
judgment-debtor had no saleable interest 
in the property put up to auction. In 
Dhannoo Jingar v. Antoba Janardhan 
Kalar (1) it was held that under S. 316, 
Civil P. C. of 1882, the purchaser is en- 
titled to receive back the purchaso-money 
from any person to whom it has beon 
paid when tho judgment-debtor had no 
saleable interest in tho property sold and 
that the purchaser may either institute a 
suit for tho purpose, or may apply to 
havo tho sale set aside within GO days of 
the salo or may apply to have his pur- 
ohase-moDey within three years under 
Art. 178, Lim. Act. The provisions of 
the pressnt Civil Procedure Codo are 
somewhat difforont from those of tho 
repealed Code. These provisions are re- 
produced below : 

O. 21, K. 93— NVboro a salo ot immovable pro- 
perty is set aside under It. 92, the purchaser 
shall bo entitled to an order for repaymout of 
his purchase money, with or without interest 
as tho Court may direct, against any person to 
whom it has been paid.” 


cerned there can be no doubt that tho 
purchaser’s right to refund is enforceable 
only where a sale of immovable property 
is set aside under B. 92, O. 21. It is 
contended on behalf of tho appellant that 
O. 21. R. 91, recognizes the right of an 
auction- purchaser to set aside tho sale on 
the ground that the judgment-i'ebtor had 
no saleable interest in the property sold, 
and it is argued that the use of the word 
“may’’ in that section 9hows that the 
auction-purchaser is not confined__to 
1. (1899) 12 CI’LR 49. 
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the remedy provided for by that section. 
The answer to this is that the right so 
far as it is recogni/.cd by the section is a 
right to enforce it by an application to 
have the salo sot aside: 0.21, It. 91. 
does not deal with tho right to return 
of purchase- meuey, hut only with tho 
right to have tho salo set aside. There 
is uothing in that section to justify tho 
infeionco that a right to refund of pur- 
chaso-mouoy is recognized by that sec- 
tion. It is only 0. 21, R. 93, which 
deals with it, and as that section is in- 
applicable to tho present caso. we havo 
to consider whether apart from ti o 
Civil Procedure Co'.o there is a right »«> 
refund of purchase* money wl tre tho 
judgment-debtor lias no suitable interest 
in the property sold. 

Tho l ull Bench ca?o oi Soir»>\nni<ii 
Cliowdhniin Kishua Kri».,,' I 
thir (2) tliough it dealt with a sale 
under Regulation 7 of 1825, •hows that 
-Judges with the exception of ivemp, J., 
hold that a purchaser at a sale in 
execution under tho Code of 1 "GO 
purchases tho right, title and in- 
terest of the judgmeot-dohtor and that 
there is no implied warranty of title in 
such a salo. According to Mucpher-on 
and Loch, JJ., S. 258. Act 8 of 1>*»9 gi\Or 
t'no purchaser a right to receive back the 
purchase- monoy wlieroasalo of immo- 
valilo property is set asi lo summarily 
boforo tho confirmation of tho salo an 1 
the granting of the certificate. Similarly 
in Krishna />pa v. Pcnchap/ta (3) the 
Rom bay High Court ruled that where 
aftor confirmation of a sale, a purchaser 
is ejooted from tho property in a subse- 
quent suit, the decrco in such a suit can- 
not bo said to havo tho olYect of setting 
aside tho sale within tho meuuing of 
S. 2-78, Civil !\ C., 1859. Tho learned 
-Judges also laid dow n that thero was no 
warranty in such a sale that the ;udg- 
mont-dobtor had no right, title, or in- 
terest in tho property sold. Tho caso of 
Sorab.Alihhan v. The Executors of 
Khoja Mohecuddin (4) was an appeal 
from a decrco passed on the original sido 
of Calcutta High Court. At p. 813, their 
Lordships say: 

"Now it is of course perfectly cl**ar that when 
the property has been sold under a regular exe- 
cution and the purchaser is afterwards evicted 
under a titlo paramount to chat of judgment- 

~~ U870) i hJT\T i7“ 

3. (ls74)C lilt CR Ap »SS. 

4. (Ib77-7bj 3 Cal cOo. 


debtor, he has no remedy against cither tho 
sheriff or « r tho judgment-creditor." 

Miithusw.tmv Aiyar, -I., in Sundara 

li v. ' arada Ayj/angav (5/ 

speal ini' cf the IV vv Council deoision isi 
b> raf -Aii-Khan . «-i-c savs: 

"the d.ii'iou of i he I’ri.y Council 'ecmi LO be 
an authority for li < pi t»*-n that the inf 
plied \v rraiit' oi title in r-> ; i l if sales by pri- 
vate coni ri ft can ti 1 I. e -I . » • url-salt-% 
er.eejt »•« far -m h e J-r in i j'l'tiAed by 
the procedural law in lodia." 

It would seem that a par? from fraud or 
negligence or other breach o( dut* , OU 
auction purchaser has no right to return 
of tho | urchnse-im n«y esc* !-t tilin' ex- 
tent recocui/cil by theCodo cl PioeHurc 
As the picfeot Cede of Procedure like 
Act 8 of 1**-V.« dec? not rreogni/e «ucli r. 
right except when a -ale is actually act 
aside under O. 21.R.92. tlio j . 1 1 ? n t : il 4 suit 
ha? in my < pinion been rightH di-irissed. 
Too learned llistiiot Judge hag been mis- 
led by the head note in Jiustaviji Ardrshir 
Irar i v. i’lmi-A f : Oannadhar Jlhat (G). 
At p. 3J of the judgment it is pointed out 
tiiat the sale took place in 1900 and wag 
confirmed on 3rd November 1902. The 
case was therefore govorned hv tho l'ro- 
ceduro C de of 1»*2. Tho appellant relies 
upon the following pastage in the Judg- 
ment of Scott. C. J.: 

"1 biT mn i« no objection in trcntioR the rola* 
ti-n -I tho parties, oamcly. tho judmneut-credilor 
•cod the Conn lo | uicl.net. an relatitn* lu the 
nature of eontiact." 

Tho passago isolated from tho rest of 
the judgment might bo misleading, but it 
was certainly not meant to lay down in 
that ca-o that there wag any warranty of 
titlo in a Court salo such as thero is in a 
private sale under the Transfer of Pro- 
l*erty Act. Tie question before tho 
loarned Judges of tho Lorn hay High Court 
was as to the ellect of misrepresentation 
in the auction sale. That is not a point 
bofore ine, and I therefore express no opi- 
nion on it. I have read the case carefully, 
hut I cannot lir.l that it is any authority 
in support of the appellant's contention. 
The opinion of Napier J. in .1 lohideen 
Ibrahim v. Moh imadmura Lcwait (7) 
which is cited with approval by 
Richards, C. J. and Lyle, J.: iu Sidcswari 
Prasad v. Cosh a in Mayan and (8) is 
against the appellant. Beth were how. 
ever cases governed by tho old Codo. The 
later decision of tho Allahabad High Court 

~ 5 (WJ4) 17 Mad U*. 

•J. 11911) 33 Ham *29. 

7. (1»12» 21 M id L J 4*?7. 

b. (1‘J13.I 35 AH 119. 
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m Muhamad Kajibullah v. Jai Kara - 
yan(d) lo which Richards, C. J. was also a 
party seems to have been based upon tho 
i'ull Bench decision in Munna Stngh v. 
Gajadhar Singh (10) the authority of 
which decision the learned Judges felt 
themselves bound by, though they were 
disposed to differ from it. The learned 
Judges hold with the Full Bench that the 
right of tho purchaser to recover the 
money is tho croat ion of the Civil Proce- 
dure Code. The fact that there is noth- 
ing corresponding to para. 2, S. 315, 
Civil P. C. of 1S82, in tho present Code 
does not appear to bavo been noticed in 
the judgment. Tho Full Bench recog- 
nizes that an innovation was introduced 
by S. 315 of tho Code of 1877. The ques- 
tion before the Full Bench was whether 
"when it is found that the judgment-deb- 
tor had no saleable interest in tho pro- 
perty” the auction-purchaser's remedy lay 
in an application or by a regular suit. 
Tho case of Parvathi Ammal v. Govind. 
swamy Pi I la i (11) does dot help the appel- 
lant. The learned Judges differ from the 
earlier judgment of Napier, J. — on tho 
coutrary it is fully recognized that 

"tho right of action to obtain a refund con*rqucnt 
on the want cl saleable interest in tba judgment- 
dobtor, ia not a right inhering in a purchaser but 
in only the croature of a ntatuto and tbo right 
thu* conform! can only be exercised within the 
limitation* prescribed. Connequentlv, without 
getting tho sale net aside through Court the pur- 
chaser 1 iok uo right of action. Tho general prin- 
ciple of cavoat-emptcr would affect the purchaser 
unless he chooses to adopt the remed) given him 
by tho statute." 

The case was actually decided on th° 
ground that the decroo-holder hv neglect- 
ing the duty cast on him rendered him- 
eolf liable to compensate tho auction-pur- 
oliaser for the loss which he had sustained. 
This, as was pointed out, was not a right 
created by a statute for the first time. I 
may also point out that the sale deed had 
boon already set aside at the instance of 
judgment-debtor on the ground cf irregu- 
larity heforo tho suit was brought against 
jthe decree-holder. I have come to the 
'conclusion that apart from fraud cr neg- 
Jlect of duty, a purchaser at an auction 
jsale is not entitled to maintain a suit 
jundcr the present Cede of Procedure for 
return of the purchase-money on the 
ground that the judgment-debtor had no 

9. (191 S' 35 All 529. 

10. (1S8?) fi All 577. 

11. <19151 29 Mad L J 467. 


saleable interest in the property sold.. 
The appeal is therefore dismissed with 
costs. 

P.n./r.k. Appeal dismissed. 
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Drake-Brockman, J. C. 

Banwarilal — Appellant. 

v. 

Gangaprasad — Respondent. 

Second Appeal No. 45 of 1917, Decid- 
ed on 24th Juno 1918, against decreo 
of Dist. Jndge, Juhbulpore, D/- 29th Se- 
ptember 1916. 

Civil P. C. (1908), S. ll.Expl. 4-Ex parte 
rent decree — Decision operated as res judi- 
cata on point of relationship of landlord and 
tenant. 

Where a suit is brought to recover rent no de- 
cree for rent can be pan«.d except upon a deci- 
sion that the relation of landlord and tenant 
subsists between the plaintiff on tho one hand 
and the defendant on the other. A decision of a 
rent suit therefore acts as res judicata in a sub- 
sequent suit regarding the relations of landlord 
and tenant between tbo parties. It is imma- 
terial whether orovious decisions wero ex parte: 

15 Cal 75C (P C) and 25 Cal 186, Jlel on. 

[ P263 01.2) 

Almaram Bhagwant — for Appellant. 

77. S. Gour—ior Respondent. 

Judgment.— This second appeal arieos 
out of a suit brought by one Gangaprasad 
to recover the rent of occupancy and or- 
dinary land in mauza Silondi from Dal- 
chand, his step-brother. There havo bocn 
four previous suits between tho parties 
relating to lands in Silondi and the plain- 
tiff relied in support of his clnimupon 
two which were for rent of tho lands to 
which the present dispute relates and 
were decreed ex parte in his favour, the 
Court declaring in its judgment that ho 
had proved his claim: see Fx. P. 4. The 
defendant on the other hand relied on 
judgments from which it appears that a 
proprietary right in mauza Silondi «a9 
acquired by foreclosure obtained on foot 
of a mortgaged executed in favour of b«9 
father Ram Niwaz and the plaintiff and 
that the family was an undivided one. 
According to Dalcband ho was aco-ownor 
with his step-brother GangaPrasad inthe 
entire village and not a mere occupancy 
and ordinary tenant of the land to which 
the suit relates. The Courts below have 
held on the documentary evidence, nooral 
evidence having been adduced by either 
side that Dalchaod was a mere tenant of 
the lard though without, explaining how 
the tenancy originated. In neither Court 
was it explicitly held that the decisions 
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in the former suits for rent constituted a 
res-judicata upon tho question of the rela- 
tion between the parties. In second ap- 
peal it is urged that the plaintiff ha 1 the 
burden of showing how the aliened te- 
nanov originated and that having adduced 
no evidonce on this point his suit should 
have been dismissed. Forthorespo lout 
it is conten 1 1 firstly, that no MC I 
peal lies: and secondly, that thcdecbioi.s 
in the previous rent suits make tho ques- 
tion a3 to tho relation between the parties 
a res- judicata. 

Upon tho v.*dlitnin«!v ohjectiou that no 
second appeal lie* it is urged for the 
plaintiff tint no question relating to a 
title to lan l has been determine 1 ’’ .s 
hotvvoon the parties hiving coull a ng 
claims thereto’ for the purposes ol S. ."I 
(b), C. P. Tenancy Act. 1S9.S. //rw ijv- 
Kanhai Lil (1) is referred to in this con- 
nexion. Ilofercoco is •'Iso nude to a 
seriosof ruling* under S. l'»2of thoDougil 
Act 8 of i860. Tho Bengal rulings, how. 
over, as shown in Lachman limi v. 
Bhimsen (2), do not go further than this: 
"that whore a ton wit dotoixhot >et* up tho tillo 
of * third p'mon. wbo i« n>t m ul* a p»rt«- tho 
decision icmn >t hi considered :» bmo n •teoUioB 
in reqwe. of title a* totw*«n parti* boina con* 
dieting cliiia* t> had." 

In tho present case tho plaintiff claims 
to ho solo proprietor of tholau 1 .. iletho 
defendant cl tints to he not a to. tan*, but i 
ooshiror in tho proprietary right. Tho 
Courts below have expressly hold tho 
plaiutiiY to he sole propriotor o? the vil. 
lags. In those circumstance- 1 am iloir- 
ly of opinion that tho oonditiou in Cl.(h), 
S.8I, nfor<mid is satisfied. • 'oon theque-- 
tion of resjuiicatal think the decision 
must ho in the plaintiff's favour. It 
[seems to mo that whore a suit is brought 
;to recover rent, no decree for rent can he 
passed except upon a decision that the 
rotation of landlord and tenant subsists 
between the plaintiff on the one hand and 
the defondant on tho other. That the 
Ideeision in a rent suit may be binding in 
a subsequent suit of a purely ci'*il nature 
was expressly hold by their Lordships of 
tho Privy Council in Itadhamadhnp v. 
ManoUnr (3), and this was followed by 
Baneries and Stevens, .1.1,, in 'Kashiswar 
v. Mohcndra Hath (l). Is the position 
in the present case affected by tho fact 

i. (i93i> n o i* r, p. 3i. 

*2. (ISO 1 1 lOCPLH 33. 

3. (IsSS) 15 Cal 7 .0 (P 0). 

1. (lS9i) 25 Cal 13G. 
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that the defendant was not represented in 
the former milts'' I am unable to find that 
tho Civil Procedure Colo makes any dis- 
tinction between a cas.j which proceeded 
ex- parts an l one in which lie appeared 
and cm teste] tho claim. Tho plaintiff 
shoull in»t in the f'mi.jr j uit * have oh. 
tai ‘I a denroo for rent without allowing 
that the lcf.-n luit w-i« - • lly hi* tenant. 
Tlie question whotlvir th :i. i t ion sub 
ixtel or r.ot wn- thuref > rn . liredly and 
substantially in ta*u* , i" 1 if bu ha 1 an. 
ponrel. the ground of doi'ocu :b»t he 
was not a tenant hut a cmh irer w -s one 
which ought to have liemi takers by t ic 
defendant, lixpl. 1. 2 Civil l*. (J. i* ■:)>- 

pliivihlean i the parties must ha consider 
cl hound by the former decisions. 

hi this view the appeal must fail and 
it if. accordingly disu»ta>el. The plea of 
r.‘s jolietU not having been taken in 
either of the Courts below, I direot that 
the costs of this appeal bo borne as in. 
Qurrc l. In tho Courts below costs will 
bo paid a» already ordered. In conclu. 
sion I would point out that the trial Judge 
woul I have done well to ascertain from 
the plaintiff how lie alleged the tenancy, 
to have originated. As already 9t*ted, 
tho ploa that tho decisions in tho former 
rent suits oporated as res judicata on tho 
question of tho relation between tho 
partios was not advauced and the moro 
entries in tho village pipers wore by no 
means conclusive as to the real positions 
of the dirties. Primi facie tho dofon- 
dint ns a son of Run Kiwag bvl some 
ground for bis claim to bo a cosharer 
whilo ho could not or linarily lie i tenant 
unless be had become so by virtue of a 
specific agreement between himself and 
tho plaintiff. 

r.N.K.K. A/f/wal dismissed. 
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MlTTKA, A. T. C. 

liipu lialajee — Applicant. 

v. 

Dhannu and another — Son- Applicants. 

Civil Revn. No. 102-13 of 1917, De- 
cide! on 25th July 1918, for revision of 
judgment of Dist. Judge, West Borar, 
D/..10th April 1917, in Misc. Civil Appeal 
No. 6 of 19 1G. 

Civil P C. (1908). S. 115 -Error of law — 
No ground for revision. 

An orror in a conclusion of law arrived at by 
the lower Court i* no ground for revision undor 
S. 115, Civil P .C : A 1 It 1017 P C 71, Pell. 

Ill* 264 Cl] 
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.V. V. Joshi — for Applicant. 

Bipin Krishna Bose — for Non-appli- 
cants. 

Order.— The lower appellate Court 
has set aside an auction sale on the 
ground that the judgment-debtors had no 
saleable interest in the property at the 
date of the sale. The auction-purchaser 
tis a stranger. Admittedly there 13 no 
second appeal in the case. Assuming 
that the conclusion of law arrived at by 
the Court below is wrong in law, this is 
no ground for revision under S. 115, 
Civil P. C.: Balakrishna v. V asudeva 
I Aiyar (l). The application is, therefore, 
dismissed with costs. I fix Rs. 15 as 
pleader’s fee in this Court. 

P.N./r.K. Application dismissed. 

i. A I R 1917* P C 7 1=40~ Mad 793=40 I C 
050=14 I A 261 (P C). 
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Drake- Brockman, J. C. 

Dharamchand and others — Plaintiffs— 
Appellants. 

v. 

Gorelal Mukandlal— Defendant— Res- 
pondent. 

Second Appeal No. 450 of 1917, De- 
cided on 28th January 1918, against 
decree of Dist. Judge, Saugor, D /- 26th 
July 1917, in Civil Appeal No. 12/111 of 
1917. 

(a) Civil P. C (1908). S. 105 (2)-Rem.nd 
order although passed without jurisdiction 
cannot be treated as nullity— Party cannot 
object to decision of appellate Court in sub- 
ordinate Court to which case is remanded. 

Soction 105 (2; precludes a lower Court from 
treating the remand order of tbe appellate Court 
03 a nullity owing to the want of jurisdiction in 
the lattor to pass it. 

A party who omits to raise the question of 
tho jurisdiction of the appeilato Court at the 
hearing of an appeal and to appeal from tho 
decision reached, cannot be allowed to object to 
that decision in the subordinate Court to which 
the matter in disputo is remanded. 

„ , „ f P 267 C 21 

(b) Court-fees Act (1870). S. 17— S. 17 
applies to alternative reliefs arising from 
more cause of action than one. 

Soction 17, Court fees Act, applies to alterna- 
tive reliefs claimed with reference to more 
causes of action than one. The operation of tbe 
ssetion is not necessarily confined to cases 
whoro cumulative reliefs arc claimed. 

. , . , . . . [P 267 C 1] 

(c) Limitation Act (1908), Arts. 62 and 97 
— Suit by vendee for refund of purchase 
money — Art. 62 applies only where sale is 
void ab initio— Vendee in possession of pro- 
perty— Art. 97 may be applied. 

It is only where a sale is void ab initio that 
Art. 62 can apply to a suit by the vendee toe 


refund of the purchase money. If however the 
vendee has actually obtained and held pos- 
session of the property, Art. 97 may be applied 
even if the sale turns out to be void ab initio 
for otherwise the claim fer refund might be’ 
barred although tbe vendee bad been given no 
occasion to sue. Tbe same article is applicable 
where there is a subsequent failuro of considera- 
tion- . [P 268 C 1) 

(d) Limitation Act (1908), Art. 116— Sale 
—Vendor having no title— Suit for refund 
of purchase money is governed by Art. 116. 

When the vendor has no titlo to convey, tho 
article applicable to a suit for refund of tho 
purchase money is Art. 116, and time in such a 
cate begins to run from the date of the execution 
of the conveyance if there is no question of 
fraud. [P 260 Cl) 

(e) Transfer of Property Act (1882), 
S. 55 (2)- Implied covenant— Nature of. 

The covenant implied under 8. 65 (2) is 
merely that the Interest which tho seller pro- 
fesses to transfer to tbe buyer subsists and that 
he has power to transfer tho same. (P 268 C 1) 

P. R. Naidu and G. R. Pradhan— 
tor Appellants. 

5. Ramdas—tor Respondent. 

Judgment. — For tho apprehension of 
the questions which ariso for dotermina- 
tion in this appeal it is necessary to state 
at some length tho history of tho rela- 
tions between the parties. On 19th 
October 1908 a party of persons, who 
will hereinafter be referred to as Dull 
Chand, obtained a decree for money 
against one Mukundi Lai, since decoasod, 
and his son, tho present respondent Gore 
Lai. In execution of this decree Dull 
Chand on 20th October 1908 attached 
Mukundi Lai’s house in the town of 
Saugor. On the same day the judgment- 
debtors had conveyed the house to the 
presontappellants, who may conveniently 
he indicated by the single name Dharam 
Chand, tbe price mentioned in the sale 
deed being Rt. 999. Dbaratn Chand tob- 
jectod to tbe attachment, but his objec- 
tion was dismissed on 5tb December 
1908, the Court holding under S. 276, 
Civil P. C. 1882, that the sale was void 
as against all claims enforceable under 
the attachment. The house wa9 then 
sold on 17th December 1908 in execution 
of Duli Chand’s decree and on 14th April 
1909 the auction-purchaser MuDi Lai, 
who had' paid Rs. 560, entered into pos- 
session. 

Meanwhile on December 1909 Mukundi 
Lai and Gore Lai had preferred an ap- 
peal from the decree passed against them, 
with the result that the Divisional Judge 
remanded the case for the complete re- 
trial. The claim of Duli Chand wa9 
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eventually dismissed on 13th September 
1910 and exactly a year later the Divi- 
sional Judge allirmoJ that decision. 
On 15th August 1911 Dharam Chand 
brought against Muni Lai a suit of the 
kind contemplated by R. G3, O. 21, 
Sch. 1, ' Civil P. C. This wa9 dis- 
missed as time- barred by the District 
Judge ou 2$fch February 191*2 and his 
decision was upheld, first by the Divi- 
sional Judge on loth July 1912 and 
finally by this Court in Second Appeal 
No. 539 of 1912 on 22nd July 1913. 

Meanwhile in a suit for money (No. 99 
of 191 1) filed by Dharam Chand agiinst 
Mukundi Lai and Gore ' il the character 
of the sale eilecte 1 on 20th Octobar 190H 
was put in issue, the defence havin ' de- 
nounced it a® fictitious sic 1 designed to 
shiold the house from sale in execution of 
Dull Gbaud's deorte. The : >■; : 
in iavour of Dharam Chand, the trial 
Judge deciding that the sale v.as real and 
i or consideration, and his view was up- 
held in first appeal by tho District. Judge 
on 25th March 1913 and by this Court iu 
Second Appeal No. 350 of 1913. on 10th 
April 1911. Ou lOfch January 1912 Mu- 
kundi Lai and Goro Lai applied to tho 
Court which had finally (iismiseed Duli 
Chand 'h suit of 1908 demanding restitu- 
tion of the house bought by Muni Lai or 
alternatively Rg. O.UOO as its valuo. 
Dharam Cliand was allowed to intervene 
in this proceeding and to plead that any 
order for restitution must he for his bene- 
tit, inasmuch a3 his titlo to the house hid 
hoen hold to bo good in Suit No. 99 of 
1911. Eventually his application was dis- 
missed on 22nd December 191 1 on tho 
ground that he had no locus 9tandi as 
against DuiiChaud or Muni Lai. Dharam 
Chand' 8 stop was to tile the suit out 

of which the present appeal arises. Mu- 
kundi Lai had by this timediel and Gore 
Lai and Duli Chand were joined as de- 
fendants. The following alternative re- 
liefs were claimed: (1) Rs. 090, tho auc- 
tion. prico of tho house, together with 
such compensation as might he awarded 
to (loro Lai as the rosult of his applica- 
tion for restitution in Duli Chandasuit 
and an injunction restraining Duli Chand 
from paying this compensation when de- 
termined, to Gore Lil. (2) Rs. 999 from 
Goro Lai only by way of compensation 
for the eviction duo to his defective title. 

The plaint also contained tho usual 
prayer for any other relief which tho 


Court might think fit to grant. The trial 
Judge held that the plaintiff's claim for 
restitution in Duli Chand 's suit having 
been dismissed by the order of 22ml De- 
cember 1911 which had not been appealed 
from, iu» relief could lie grunted against 
Duli Chand. The alter native claim ho re- 
garded as lime h irr«:d. more then three 
years having olapsed from 5th December 
190*' when the pluintill s objection to the 
attachment in Duli Char l- -uit was dis- 
allowed. In appeal the District Judge 
allowe 1 llie pi lint ill withdraw Iron, 
tho suit as against Dull Chand. lie t’nei 
remanded the case for a fresh decision on 
tho ground that the judgment did not 
comply with the requirement* of Kr. 1 
an 1 5, O. 20, Sob. 1. Civil nd thai 

the pleadings required amplification. The 
date of the remand order is 13th May 
19 Id. By tho time tho lurthor hairing 
in the Court of first instance began, the 
Divisional Judgo had awarded Goro La! 
Rs. 2,500 by way of restitution for loss 
of tho house. The trial Judge thou per- 
mitted tho plaint to be atnouded so as to 
claim tho following rolief as against Gore 
Lai only. (1) A declaration that tho 
plaimitl is cntittled to rocoivo the sum of 
Ri. 2.500 awarded to tho dofondant a9 
damages for loss of his house and a 
direction for payment of t lie same by the 
defendant. ( 2 ) That ou tho aforesaid 
compensation being deposited iu Court by 
Duli Chand it should be paid to the plain- 
til!. 

Tho trial Judge again dismissed tb© 
suit. Tho fir9t ground for his decision is 
that tho District Judge had no jurisdic- 
tion to hear tho appeal from tho first do- 
crco of dismissal, tho reason being that 
the valuo of tli9 suit as originally framed 
was in excess of Rs. 1,000, and that con- 
sequently tho first decree must be ro- 
garded t9 still in foroo and final, no pro- 
per appeal having been preforred against it 
within tho time allowed bylaw. Ho went 
on to hold that the plaiutill had no cause 
of action, inasmuch as the defendant was 
in no way accountable for the dispossession 
and no covenant for quiet enjoyment is 
included in the salo deed. Lastly, ho con- 
sidered that even conceding that the plain- 
tiff could have claimed refund of his pur- 
chase money from tho defendant, tlio’clains 
would he tirno- barred under Art. 110 of 
tho Limitation schedule, the cause of 
action for such relief having arisen either 
on the date of the sale or on 5tb 



266 N a?Pur Dharamchand v. GORELAL (Drake-3rockman, J. C.) 1918 


December 1908, when the objection to the 
attachment of the house was disallowed. 
In appeal the District Judge held that 
S. 100 (2), Civil P. C., precluded the 
lower Court from treating his predeces- 
sor’s remand order of i3th May 1916 as 
a nullity. With regard to the merits he 
considered that no cause of action would 
arise until thedofendant actually received 
the compensation claimed from Duli 
Chand and that until such receipt no 
question of limitation could arise. 

The appeal was accordingly dismissed 
on 2Gt.h .July last the parties being direct- 
ed to bear tboir own cost3 in the District 
-Judge’s Court. On the same day the 
learned Judge passed an order on Gore 
Dal's application for restitution in Duli 
Chand's suit that Duli Chand should pay 
Gore Lai lis. 2,154.9-7, a direction against 
which no appeal has yet been preferred. 
The plaintiff has appealed to this Court 
and Goro Lai has preferred cross-objec- 
tions. In this Court it is contended for 
the appellant that tbesuit isone for breach 
of a covenant for title and that tho de- 
fendant must be rogarded as a trustee for 
any sum he may oventuallv recovor by 
way of restitution from Duli Chand. also 
that the lower appellate Court has over- 
looked tho general prayer undor which 
tho plaintiff would at any rate be entitled 
to get back bis purcha9o-money. With 
regard to the question whether the de- 
fendant can be regarded as trustee of such 
money a9 he may horeaftor recover from 
Duli Chand, Ss. 63 and 91. Trusts Act, 
1882, are relied upon. The following 
are the terms of those provisions: 

G3 "Whcro ihe trustee bus disposed of trust pro- 
perty and the money or other property which he 
has received therefor can be traced in bit hands, 
or the hands of hi* legal reprewntative or legatee 
tho honoficiary hag, in respect thereof, rights as 
nearly as may be tho samo as his rights in re- 
spect of the original trust property. 91 In any 
caso not coming within tho scopo of any of the 
proccding sections, whore thore is no trust, but 
tho person having possession of property has not 
tho whole bonoficitl Interest therein, he must 
hold tho property for the benefit of the persons 
having such interest, or tbe rtsiduo thereof (as 
tho case ni3? be), to the extent necessary to 
satisfy their just demands." 

Ib is said that the defendant should be 
regarded as having disposed of the house 
and as having held it until disposal by 
auction sale iu trust for tho plaintiff. 
Neither of theso propositions seems to 
me to l>6 tenable. The bouse was in fact 
held by the plaintiff and it was disposed 
of not by but in spite of the defendant. 


and from the moment of parting with the 
house to the plaintiff tho defendant ceased 
to have anything to which a trust could 
attach. I am referred iu this connection 
to Torrance v. Bolton (l). In that case 
certain property was put up for sale, and 
in the particulars, which were advertised 
it was described as an immediate absolute 
reversion in a free-hold estate, falling into 
possession on the death of a lady in her 
seventieth year; and by the conditions of 
sale, which were read in the auction- 
room immediately before tho sale but 
were not printed or circulated among those 
present, tho property was stated to be 
subject to three mortgages. 

The property was bought by tho plaint- 
ift, who stated that ho was doaf and did 
not understand that he was buying merely 
an equity of redemption. It was held on 
a bill filed by the plaintiff to have the 
contract for sale rescinded, that tho des- 
cription of the property and tho parti- 
culars of sale were misleading, that the 
onu9 was therefore on tho vendor toshow 
that the purchaser was not actually mis- 
led and that as he had failod to do so tho 
plaintiff was entitled to have thecontract 
rescinded and his deposit returned. This 
decision was affirmed in appeal: see 
Torrance v. Bolton (2). There i9 evi- 
dently nothing in the circumstances of 
that case to support tho contention that 
the vendor iu the prosont caso should bo 
deemed to ho a trustee for any restitution 
ho may obtain in a suit of his own 
against tho third person. Tho plaintiff* 
appellant in the present case has really 
no locus standi of any sort with regard 
to the litigation between Gore Lai and 
Duli Chand, inasmuch as for tho pur- 
poses of that litigation his purchase from 
Gore Lai i9 of no effect. For this rea- 
son, and not because it should he regard- 
ed as premature, I hold that the new 
relief asked for in the amended plaint has 
been rightly disallowed. 

It will bo convenient to deal at this 

stago with the cross-objection of defendant 

to the effect that the District Judges 
ordor of remand, dated 13th May 1916. 
was without jurisdiction. That view 
was based upon the assumption that 
tho value of the suit for tho purposes 
of jurisdiction should be treated as 
exceeding Rs. 1 . 000 , a court-fee being 
payable on each of t ho re l iefs claim ed 

1. (1872) 14Bq 1*4. 

2. (1373) 8 Cb 113. 
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in the original plaint. Xeelakandhan v. 
Ananthakrishna Ayyar (3) war* relied 
upon. In that case It was held that tho 
operation of S. 17. Court-fees Act. is not 
necessarily confined to cases where cumu- 
lative reliefs aro claimed. The alternative 
claims there were: (l) for redemption 
based upon the allego i right of tho plain- 
till' as mortgagor: (2) for various sums of 
money on the footing of a further mort- 
gage lo lie executed hv the plaintiff to tho 
defendants in accordance with certain 
provisions contained in tho earlier mort- 
gage. It was hold that these claims were 
distinct matters which could hv.o 1*0011 
tho grounds of separate suits and that 
they were, therefore. distinct subjects 
within the meaning of S. 17. Tho learned 
Judges also remarked a- follows: 

"The phi.oft ‘two or more dilliun «ubj-*ei'’ in 
8. 17 may net admit of preci.a definition apr»* 
cable to all case*. and it may l< that >h«rc re- 
lief* aro claim'd in the alternative with refer- 
ence to the sumo cau»o of action. S. 17 would not 
govern the care. That may aho be «o whir*- tho 
relief claimed i» one and the tame, though lb* 
claim m nought to be made out on diilinct or 
allomaiivo ground*." 

Tho present seems to ho a case of alter- 
native reliefs being claimed with reference 
to causes of action of which tho plaintiffs 
loss of tho house bought from the dofen- 
dants Gore l.al forms part. The fcunla- 
tion of tno claims aro not. however, pro. 
cisoly the same. As pointod out hv tho 
trial Judao tho relief agaiast Puli Cb.»nri 
was based on tho pl&iutillV right as 
von deo to staud in Gore Lai's sloes, 
whoreas refund of the purchase money 
was asked for on tho ground that the sale 
had failed owing to a defect in Gore Lai’s 
titlo. Tho position somewhat resembles 
that in Uashmat.un.uissa Heg.im \. 
Muhammad Abdul Karim (4). where 
S. 17, Court- feos Act. was hold to be 
applicable. In Kashinath Narayan v. 
Govinda (5) there was clearly a single 
cause of action and tho decision that 
S. 17 is applicable only to a case of 
cumulative reliefs sought by the plaintiff 
appears to go lurthor than the language 
of S. 20 warrants. On the whole, then. 
I am inclined to think that tho trial 
Judge was right as to the valuation c.f 
the suit in its original shape for tho pur- 
poses of jurisdiction. I agree, however, 
with the lower appellate Court that the 
trial I ud:»o Imd no power to treat tho 

a. 11907) -SO Mad 61. 

1. (1907) 20 All 156. 

5. (1391) 15 Real $2. 


apnolhto Court*', order np passed without 
jurisdiction. Tim trial Judge relied on 
Sara yan Jiaoji Jiii nmie v. (lanyaravi 
I* at' n-’hand M>ntr,i<h (f») and llaja. 
lak mi Dasee v. Katyayani J)a*ee-\l)\ 
but in l< '!i those c - t !»•- objection to 
tho jurisdiction 1 f the appellate Court 
was r- Lt 1 in :• higher Court .and in 
neither h id tl r .c been an order of re- 
in rod |»i t rated hi S. 105 (2), Civil P. C. 
In lha Cilciittc . *se tho 1 oir.r. was t ikon 
in a distinct li: i;. .lion from that »n which 
tho appellate decree h *! 1 had i or want 
of jurisdiction «vw psssid. I know of no 
authority •iX|*:o>-ly covering the* point 
un.lor coi -i-lCi l ion. On 1 ho oil * r hand 
it 1 ; pear* t*» mo wholly tm reasonable that 
a partv bavin}* omittM lo raise tho ques- 
tioo > 1 juris lie? ion tho hairing and to 
«l*p I ironi I. l*o dociv ion reached should he 
allowed oo .pct in that decision in the 
.••I’Mr.linate Court t - which tiio matter 
iu dispute has been remanded. The oh- 
jeuioo tlieroforn, fails. 

It remains to consider tho altornativo 
claim of the plaintiff for refund of his 
purchase monoy (Hs. ’999). This though 
rot expressly reproduced in tho amended 
pltiol it covered by the ^cuerol prayer 
which appears there as in tho original 
pLint. With tnis tho lower appellate 
Court I is entirely failed to deal. Nor 
has tho Lrial Judge complied with tho 
riirjctmii* in tho ro:nnn*l order of 13th 

ly I In connexion with tho al- 
ternative relief which Ins already been 
disallowed I 10 learned District Judge 
considered tlial Art. Cl or | . ssibly Art. 29, 
of tho Limitation Schedule might apply 
w hen the dofeud ant recovers t ho money 
payable to him by way cf restitution. 
Art. 29 lias clearly no application, Goro 
Led unt I-cing the person responsible for 
seizure cf the property and the property 
being immovable. Art. 02 applies to a 
suit for monoy payable by defendant to 
tho plaintiff for money received by the 
defendant for tho ’plaintiff’s use. llut 
when the purchase monoy was paid 
Goro Lai had still a title which I 10 could 
transfer and tho position which subse- 
quently arose amounted to a failure of 
consideration so that Art. 97 as more 
sj>ecilic than Art. f>2 would govern the 
case: sec Kanr-.z v. Madholala Kalar 
(8). Banumun Kamat v. flanumw 

C. (1909) aa Horn 664=8 1 C sir,. 

7. (191 1 j 38 Cai 639=12 1 0 464. 

S. (1902) 4SL B 49. 
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Mandur (9) and Bahadur Lal\. Jadhao 

( 10 ). 

It is only wore a sale is void abini- 
t io that Art. 62 can apply to a suit like 
tho present: see Venkatanarasimula v. 
Pcramma (ll). And if the vendee has 
actually obtained and held possession. 
Art. 97 may be applied even if the sale 
iturus out to be void ab initio for other- 
wise the claim for refund might be barred 
jal though the vendee had been given no 
'occasion to sue: see Nursing Sliivbakas 
Mar wadi v. Pachu Iiambakas (12). In 
this Court it is urged that Art. 116 ap- 
plies. That this is so where the vendor 
has no title to convey appoarsfrom nume- 
rous authorities of which it will suffice 
to cite Bahadur Lai v. Jadhao (10), 
Arunchanda Aiyar v. llamasarai Aiyar 
(13) and Pirlhu v. Wazirli (14). Ac- 
cording to the later of tho two decisions 
of this Court time in such a case will 
run from tho execution of tho conveyance 
if there is no question of fraud. In tho 
prosout case, howover, it cannot be said 
that the defendant had absolutely no title 
and it is no part of tho plaintiff s case 
as against the defendant that the attach- 
ment of Duli Chand preceded his pur- 
chase. Tho covenant implied under 
S. 55 (2), T. P. Act, is merely that the 
interest which tho seller professes to 
transfor to the buyer subsists and that 
.ho has power to transfor the same. The 
•defendant has now in fact established 
by securing dismissal of Duli Chand's 
suit that tho attachment which he all 
along resisted should not have been mado 
and in tho circumstances I do not think 
it can bo held that ho has been guilty of 
any breach of tho implied contract at 
any rate if the sale to the plaintiff pre- 
ceded Duli Chand's attachment. The 
plaintiff on the other hand failed to do 
all that ho might have done in that he 
delayed suing to establish his title to the 
house until tho suit allowed by R. 63, 
O. 21, Sch. 1, Civil P. C-, had become 
time barred. The case then reduces it- 
self to one in which the consideration 
has failed and is, therefore, govorned by 
Art. 97. of the Limitation Schedule: the 
plaintiff having been dispossessed on 14th 
April 190 9, the suit is lo ng ti me barred 

9. (1892) 19 Cal 128=18 L A 163(P C). 

10. (1905) 2 N L R 174. 

11. (1995) 18 Mad 173. 

12. (1913) 37 Bom 533=20 I C 254. 

13. (1915) 38 Mad 1171 = 25 1 C CIS. 

14. (1915) 11 N L R 186=31 I C 877. 


and must fail accordingly. If howover, 
it be taken that Duli Chand’s attachment 
was effected before the sale to the plaintiff 
then such flaw as the attachment created 
in the plaintiff’s title was already in ex- 
istence when the sale took place and the 
cause of action for a 9uit to recover com- 
pensation for the breach of the implied 
covenant of title arose either on 20tb 
October 1908 or at latest on date (17th 
December 1908) of the auction purchase 
by Muni Lai. Whichever of those dates 
i9 adopted the 9uit is beyond time. S. 14, 
Lim. Act, affords tho plaintiff no protec- 
tion; for his suit against Muni Lai wa9 
dismissed as time barred and that suit 
therefore, did not fail from defective 
jurisdiction or other cause of a like 
nature: see Bishambhur Ualdar v.Bano- 
mali Ualdar (15). I hold, therefore, 
that the alternative claim for refund of 
the plaintiff s purchaso money is barred 
by time, whether Duli Chand’s attach- 
ment was effected before or after tho 
sale to the plaintiff. 

It remains to consider the cross-objec- 
tion to tho effect that the lower appel- 
late Court should not have directed the 
defendant to bear his own costs in that 
Court merely because the plaintiff succee- 
ded on the question whether the trial 
Judge had power to treat the order of 
remand dated 17th May 1916 as bad. for 
want of jurisdiction. Inasmuch as tho 
raising of this question involved no extra 
cost to either side and its decision in no 
way affected the amount of relief allowed 
which was actually nil, I do not think 
there was any good reason for departing 
from the general rule that costs follow 
the event. The appeal is dismissed and 
the plaintiff will pay the defendant’s 
costs in all three Courts, including the 
court-fee on the defendant’s cross objec- 
tion which has been paid solely on tho 
amount of the defendant’s costs in tho 
lower appellate Court. 

P.H./R.K. A prea l di sm is sed. 

15. (1899) 26 Cal. 414. 
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Pride aux, A. J. C. 

Uasanali — Appellant. 

v. 

Akharli — Respondent. 

Second Appeal No. 453 of 1917, Decid- 
ed on 24th June 1918. 
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(a) Civil P. C. (1908). O. 3. R. 4-Presenta- 
tion of appeal by pleader through bona fide 
mistake is not invalid. 

Presentation of an appeal through a bona ndo 
mistake by a pleader who should not have pre- 
sented it, does not make presentation invalid. 

[P 260 C 11 

(b) Legal Practitioner — Client — Power 
of attorney in second appeal. 

The term of a petitioner's power of attorney 
in second appeal expires when that appeal is dis- 
posed of. [P 209 Cl] 

V. R. Pandit— for Appollant. 

M. K. Padhye — for Respondent-. 

Ca Judgment. — Mr. Attnarara Bhagwant. 
ploader, who has filed this appeal for the 
defendant appeared in second appeal No. 34 
of 1915, decided by my brothor Mitra on 
27th June 1910 (or the present plaintiffs 
respondents. This was a bona 6de mistako. 
The present appellant at the time was iu 
jail; the case was brought to Mr. Atma- 
ram Bhagwant by a friend of the appel- 
lant in Nagpur; the powor-of-attornoy 
was sent to the Jail and was signed and 
returned, upon which the appeal was file 1. 
The mistako having boon discovcre l Mr. 
(Atmaram Bhagwant rotirod and R. B. 
|V. U. Bandit has arguol the appeal. I am 
satisfied that this has been a mistako oo 
'the part of Mr. Atmaram Bhagwant but 
the mistako hn9 led to the contention that 
this appoal has not beon properly filed 
and it is arguol that it is not a duly pro- 
^antoJ appoal. f am referred to 0. 3. R. I, 
Civil P. C., in support of this contontiou. 
It is oontendol that the provious powor- 
of-attornoy still continues in forco as tho 
proceedings in tho suit have not yet 
ondod. No authority has been quoted in 
support of this proposition and it seems 
to mo that tho common-sense view is that 
|the term of Mr. Atmaram Bhagwant's 
powor of attorney in second appeal No. 34 
of 1915 oxpired when that appoal was 
dismissed. Though the appeal was pre- 
sented by a pleader who should not have 
presented it yet the presentation cannot 
be held invalid. (The rest of tho judgment 
is immaterial for this report.) 

P.N./u.K. Order accordinglg. 
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Prideaux, A. J. C. 

Hhatjwanl — Appellant. 

v. 

Ileharilal and others — Respondents. 

Second Appeal No. 327-B oi 191G. de- 
cided on 18th June 1918, from appellate 
decree of Addl. Diet. Judge., Amraoti. 

(a) Tran.fcr of Property Ac » (1882), S. 92 

Doctrine doe> not apply when person per- 


performed. 

The doctrine of «ul*rogntion doc* not apply when 
a p-.rtOD dimply performs his own obligation or 
covenant and piysort a charge he lias under* 
taken or Is boun j to satisfy; 4-1 Cal. 00, Bel on. 

11*2710 1 ) 

(b)Tramfer of Property Act (1882). S. 52 — 
Purchaser lia pendent takes subject to result 
of suit. 

Where a person purchase* a properly lis pendens 
ho takes the property subject to tbc result of s uit. 

(P 270 C 3] 

If. 11. Biia warn shankar — for Appellant. 
C. S. Natdu and -V. li. Kinhhede — for 
Respondents. 

Judgment. — The plaintiffs’ case is 
that defendants 3 and 4, Yithu and Raiji, 
mortgaged tho houso in <uit to defondant 
Motiram iu July 1801 far Us. 99/, In exe- 
cution of decree obtained on a money 
bond the houso was attached and sold, 
tho plaintiff buying tho same getting pos* 
session on 18th July 1909. He discharg- 
ed tho mortgage debt duo to Moti- 
ram. The houso however had been sub- 
sequently mortgiged to Bhagwant, de- 
fendant, 2 who suod inSuit No. 351 
of 1907 and took possession on 12th Juno 
1903. Ho sold to Maniklal, defend, 
ant. After tho plaintiff in virtue of 
his purcha.'O at auction look possession ho 
was sued by Bhagwant and who got back 
ion. Plaintiff ukl for possession 
of the house after paying tho mortgage of 
defendant 2 or wants defendants to ro- 
doeio Motirams inortgago. Ho fixes tbo re- 
demption prico at Rs. 343-4-9. Tho pur- 
chaser from' defendant 2, namely, Manik- 
lal. denied tho mortgage in Moti ram's 
favour also tho salo in execution of tho 
docree, obtained on the money bond, or 
the plaintiff's discharge of Motirarn’s 
mortgage. Ho statos that plaintiff and 
Motirain are brothers and colluding. Ho 
admits that dofondant 2 obtained a 
docroe on a mortgage dated 29th May 
1906 by defendant 3 alono and on being 
dispossessed sued plaintiff for possession 

in suit No. 972 of 1907. Plaintiff in that 
suit claimed the right of being redeemed, 
but it was refused and the question is 
therefore res judicata. Further as plain- 
tiff’s purchase at auction was during tho 
pendency of defendant 2’s suit acain9t 
defendant 3, 9uiti No. 351 of 1907, he is 
bound by the doctrine of lis pendens. The 
trial Court found that defendants 3 and 4 
did execute the mortgage of 4th July 1904 
in favour of Motiram and that the house 
was sold in execution of the decree in suit 
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No. 373 of 1906 and sold subject to Mofci- 
rara’s mortgage; but plaintiff had failed 
to prove that he paid R 9 . 146-4-9 towards 
that decree. No question ol notice was 
hold to arise as both Motiram and de- 
fendant 2's mortgages were unregistered; 
defendant l'a sale deed could not have 
priority ovor Motiram '9 mortgage as 
of the two mortgages Motiram's was 
the first in date. Plaintiff was found to 
have purchased lis pendens and his suit 
was dismissed on the ground that as 
merely the rights of the mortgagor could 
pas9 to him and as the time the mortgagor 
had no rights in the house, it haviog 
been foreclosed in favour of defendant 2 
nothing really passed. On appeal the 
learned Additional District Judge, Am. 
raoti, dealing first with the quostion of 
lis pondens writes: 

“The f.ile was on 20th Juno 1903 (vido Ex. 
P-1). Tho attach mon t bad been on 27th Decem- 
ber 1907. But defendant 2 had filed bis suit cn 
tho mortgage on 17th October 1907 and it 
rosultod In a preliminary decree on 2tith March 
190S which was made final for foreclosure on 
29 lb September 190S. Thus wc see clearly that 
both the attachment and sale were during the 
pendency of tho suit which directly concerned tbo 
very same property tho sale btiug between tho pre- 
liminary aud tho final decrees. Tbo doctrine of lis 
pendens undoubtedly applies. But the sale held 
during tho pendency of the mortgage suit though 
an involuntary ouo in execution of a money de- 
crco tho purebaser got tho property subject to the 
result of tbo suit. Ho could not rcopon the suit 
bccaueo be was not a party. lie acquired the 
right and title tbo judgment debtor had. That 
included tho right to savo the forcclo«ure by par- 
ing tho amount of tbo decree. But tbo right 
was lost when the final decree was passed. If 
tho plaintiff bought tho property bo could get no 
possession as that went to defendant 2 under the 
final decree. Ho would simply loso the ten 
rupees ho had paid.” 

Tho learned Judge proceeds that if the 
final decree on defendant 2’s inertgago 
had been for sale that sale would havo 
been subject to the prior mortgage of 
dofendant 5 as that document has priority 
and when defendant 2 takc9 by foreclosure 
he takes subject to defendant 5’s mort- 
gage. The Judge thinks that if plaintiff 
had satisfied Motiram’s mortgage he is 
entitled to this sum. The Judge holds 
that Rs. 150 were paid by the plaintiff 
in satisfaction of the mortgage and that 
ho is entitled to get the same from the 
secured debt. A decree for this amount 
against Bhagwant was passed. It is here 
attacked in second appeal. 

It i9 argued for the appellant that the 
questions involved in this appeal are: 

What rights has the auction purebaser acquired 


by bis payment of the Rs. 150, what kind of 
decree should have been passed and against 
whom.” 

It is contended that inasmuch as the 
sale took place during the litigation which 
resulted in the decree 01 foreclosure the 
plaintiff is bound by that decree under 
S. 52, T. P. Act, and cau have no rights 
superior to appellant's. His right of 
redemption is barred, as bo purchased 
with knowledge of the litigation and 
took subject to the equities of the decree 
in favour of the appellant. If he wanted 
to redeem he should have at once done so, 
when the other case was pending. It is 
contended that all plaintiff got by his 
decree, was the right of the preseut 
defendants 3 and 4 to redeem tho two 
mortgages, that is. the mortgages of 
defendant 2 and defondant 5. Tho period 
of redemption of the appellant’s mort- 
gage was fixed by his preliminary decree 
though plaintiff was not bound as to time 
in discharging defendant 5’9 mortgage; by 
paying this off he merely discharged tho 
liability cf defendants 3 and 4 which ho 
had undertaken in consideration of the 
sale in his favour. The position thus be- 
ing by his inaction in not paying off tho 
decretal debt within the time allowed in 
suit No. 351 of 1907, plaintiff has lost 
his right to redeem appellant. Theso 
positions, it is contended, were opon to 
the plaintiff. If he acquired tho rights 
of the former mortgagee ho could sue 
appellant for foreclosure under the mort- 
gage of 4th July 1904, in which caeo he 
could have got a decree against the pro- 
perty. Secondly, if in position of the 
mortgagor he by paying off defendant 5’s 
mortgage would have amply fulfilled an 
obligation. The third case is that taken 
by the lower appellate Court,' namely, 
that plaintiff has discharged an obliga- 
tion that lay on the present appellant, in 
which case a money decree is possible 
but that is justified only under S. 65 , 
Contract Act. Here it is contended that 
there was no real obligation but a mere 
equity, namely, that appellant had the 
right to redeem. In any case if plaintiff 
paid for the appellant, the claim for the 
money is barred by limitation as this 
money was paid seven years before suit. 

In my opinion the appellant’s conten- 
tions must prevail. The plaintiff bought 
lis pendens and his purchase was subject 
to the result of the 9uit thon pending. 

He bad an opportunity in the time allow- 
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od by the preliminary decree to discharge 
the present appellant’s mortgage. The 
doctrino of subrogation does not apply 
when a poraon simply performs his own 
obligation or covenant and pays oft a 
charge he has undertaken or is hound to 
satisfy: see Uarshyam Choudhuri v. 
Shyamlal Sadhu (l). Hero the plaintiff 
by his purchase was bound to t ‘isfy his 
brother's mortgage but that fact docs i*ot 
make his purchase any the less bound by 
the appellant’s decree for foreclosure. It 
sooms to rao that it is too late now for 
the plaintiff to use his discharge of Moti- 
ram’s mortgage against the appellant and 
that his claim for the paymeut made to 
satisfy the appollant’sobligatiou is barred 
oy time. In this viow the appeal sue- 
ceeds. I allow the appeal, set aside tho 
decree of the lower appellate Court aod 
rostoro that of tho but Court. Tho plaio- 
tiff-rospondeDt will paythocosts here and 
in the lowor appellate Court including 
those of respondent 2 . 

P.N./h.K. Apveal allowed. 

1. (1010) 43 Gal GO. 
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Stan yon, A. .1. C. 

Nandlal and others— Appellants, 
v. 

Mirzamal and others— Respondents. 

Appoal No. 270 of 1012, Decided on 
27th February 1013. 

Cosharer.-Lami.ard.r letting vacant 
land without consulting cotharers —Such 
tenancy ia valid— Effect on lambardar indi- 
cated. 

Where a lambardar rtqulred to comult tho 
ooHnarorn boforo letting vacant land In the villago 
to a tenant, lot ruch land without consulting 
thorn, tho contract ol tonancy ia not void or void- 
ablo, and whatever remody apart from partition 
too coaharcra have against their repreaeutative. 
it doot not extend to an ejectment of the tenant 
ho has crauted by virtue of the authority vested 
in him to lo»«o lauds in tho ordinary course of 
villago management. Such failuro of bit duty 
as to consulting hi* coaharcra should however 
bedobited against tbo lambardar when partition 
by motes and boundacome to bo made-lP27l Cl,2j 

*S. II. Pandit — for Appellant. 

Judgment. — The learned counsel for 
tho appellant has urged everything that 
could bo urged on behalf of his clients in 
thi3 case. Nevertheless the appeal can- 
:not be sustained. Where a lambardar, 
required to consult; the cosharors before 
lotting vacant laud in the village to a 
tenant, lots such land without consulting 
them the contract of tenancy is not void 
or voidable, whatever remedy, apart from 
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partition tho cosharors haveagainst their 
representative, it does not oxtoud to an 
ejectment of tiic tonant he lias created hy| 
virtue of the authority vested in him toj 
Iwaso lands in tho ordinary courso of 
village management. Such failure of his 
duty as lo consul: iug his cosharers should 
however he debited Hgm t the 1 unhardar 
when partition by motes and hounds 
comes to l;o made. The appeal is dis- 
missed without uotioa to I 1 1 hor side, 
p.k./r.k A filial dismissed. 

A. I. R. 1918 Nagpur 271 (2) 

Mittra, a. J. C. 

TVithoba and another — AppolUnts. 
v. 

Iranian and another — Respondents. 

Mise. Civil Appeal No. 14-B of 1917, 
decided on 23rd August 1917, from decree 
of Dist. Judge, Amraoti, in Appeal No. 
334 of 1915. 

(a) Civil P C. ( 5 of 1908). O. 41. R. 23 — 
Cate not decided on preliminary ittue*— Re- 
trial can be ordered in exceptional circum- 
stances. 

It cau no looser bo argued under tbo new 
Civil Procedure Code that ihero is no power to 
order a retrial except in a ca*o where a Court ol 
fim io*l.moo has decided a suit on a preliminary 
point. It is pcrroishihlo to a Court of first appoal 
to order a retrial iu exceptional circuumauci*i. 
12 .V L l: 120, and U I.C. 1998; lift. 

IP 271 C 2 I* 272 C 1*. 

(b) Civil P. C. ( 5 of 19081,0.41. Rr. 23 
and 33 — Case not decided on preliminary 
issue taRremand ordered— Order of refund of 
court fees is not proper. 

An appellate Court remanding a c»«o ia not 
justified in ordering refund of court- fees except 
whoro the decision ol tbo Court ol first instanco 
has been on a preliminary point onlv.(p 272 Cl) 

.1/. II. Dint — for Appellants. 

M. V. J vsh i — for Respondents. 

Judgment.— This isanappoal frornan 
order under O. 41, R. 23, and the sole 
ground upon which the order of the 
lower Court is questioned is that it is 
not justified by the Civil Procedure Code. 
The propriety of tho order, however, has 
not been called in question oithor in the 
grounds of appeal or in argument before 
us. The Distriot Judge finds that the 
pleadings in this case were imperfect and 
considers it necessary to have further 
pleadings taken. lie also finds that cer- 
tain issues which were framed were not 
tried. In these circumstances he has 
ordered a retrial. I think it can no longer 
be argued under the new Code that there 
is no power to order a retrial except in a 
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jjase where a Court of first instance has 
ieoided a suit on a preliminary point. 
3. 564 of the repealed Code has not been 
re-enacted. In Jagannath v.Maruti (l) 
it has been considered that it is permis- 
sible to a Court of first appeal to order a 
iretrial in exceptional circumstances. 
This view is in accordance with a deci- 
sion of the Full Bench of the Calcutta 
High Court in Abdul Karim Abu Ahmed 
Khan v . Allahabad Bank, Ltd. (2) The 
order of the lower Court, therefore, can- 
not be questioned before me cn the 
ground mentioned in the memorandum 
of appeal. I must, however, draw the 
attention of the learned District Judge 
to the ruling in Jagannath v. Maruti (l) 
above cited, in which it has been clearly 
pointed out that a Court is not justified 
in ordering refund of court-fees, except 
where the decision of the Court of first 
(instance has been on a preliminary point 
only. I have no power to set aside the 
order regarding refund of court-fees, but 
the District Judge will bear in mind in 
ordering futuro orders of remand. The 
appeal is dismissed with costs. 

_ P.N./R .K. A ppeal_d i s mi ssed. 

1. (1910) 12 N L R 126=36 I C 241. 

2. (1917) 41 I C 593. 
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MlTTRA, A. J. C. 

Trimbak — Appellant. 

v. 

Madhao— Respondent. 

Second Appeal No. 15-B of 1913, Deci- 
ded on 17th Jannary 1914. 

* Evidence Acl (1872), S. 92— Oral evi- 
dence of diicburge of mortgage debt is ad- 
missible. 

Oral evidence of discharge and satisfaction of 
debt is always admissible even though tho debt 
is a mortgage debt. 

Hence oral evidence of an agreement by which 
the mortgagee was to cultivate the land for a cer- 
tain poriod in full satisfaction and discharge of 
the mortgage debt is admissible even though the 
lease is not registered, (P 272 O 2) 

G. V. Deshmukh — for Appellant. 

Judgment .— The plaintiff-appellant 
sued on mortgage by conditional salo 
under the terms of which the entire mort- 
gage money became payable in 1301. The 


defence as prevailed in the Courts below 
was that in 1305, an agreement was come 
to between the parties under whioh the 
plaintiff was to cultivate the field mort- 
gaged for ten years from 1305 to 1314 in 
full satisfaction of the claim. Tho Courts 
below found this agreement proved and 
also that plaintiff has been in possession 
for ten years as agreed upon and therefore 
the claim is satisfied. First argument for 
the appellant is that S. 92, Evidence Aot, 
prevents the admission of oral evidence of 
an agreement to modify the terms of a 
registered instrument. But in this case 
the agreement itself has been executed 
and operated as a satisfaction of the mort- 
gage debt. Oral evidence of the discharge 
and satisfaction of a debt is always ad 
missible. A creditor is always at liberty 
to accept any mode of satisfaction he 
likes. There is no question of novation 
here. The argument that a loase for ten 
years required a registered instrument in 
1305 in Berar overlooks tho fact that the 
Transfer of Property Act was not then in 
force. Moreover tho agreement of lease is 
not being proved to establish titlo to im- 
movble property. It is used to prove a 
payment or discharge of the debt only. In 
my opinion oral evidence of the satisfac- 
tton has been regularly admitted in ovi- 
denco. An attempt was made to question 
the findings of fact, but in the lower ap- 
pellate Court they were not challenged. I 
see no reason to think that tho lowor 
Courts have placed the burden of proof on 
the plaintiff to show that tho mortgage is 
a subsisting one. The Courts below have 
rightly approached tho evidenco with fu" 
knowledge but it was for the defendant to 
prove the satisfaction of a mortgage debt. 
The argument that there was no considera- 
tion for the lease is not quite intellegiblo- 
The promise to let the plaintiff cultivate 
the field for ten years is a sufficient con- 
sideration and it is not necessary to as- 
certain the estimated income and the 
amount due under the mortgage to deter- 
mine whether there was adequate consi- 
deration or not. The appeal is dismissed 
without notice to the respondent. 

p.N./R.K. Appeal dismissed. 
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SUBJECT INDEX 


Absence of Star denotes Cases of Provincial or Small Importance. 
^ Indicates Cases of Great Importance. 

% ^ Indicate Cases of Very Great Importance. 


Adverse Possession 

Tacking — Both must he of same kind 

and nature — Possession of trespasser and 
his mortgagee cannot be tacked 214a 

Landlord and tenant — Limitation 

Act (1908), Art. 144— Right to parjot, 
charai and charsai for use of land is 
interest in immovable property — Non- 
collection of particular item in one year 
or of full amounts due does not break 
continuity of adverse possession 181 
Agr* Tenancy Act (2 of 1901) 

S. 164 — Suit for profits against 

lambardar — Interest on share can be 
allowed if accounts falsified by lambar- 
dar 113 

Benamidar 

He acquires good title against real 

owner when purchase is void 4576 

Civil P. C. (14 of 1882) 

S. 2— Order dismissing appeal for 

default is not decree 446a 

,S. 2— Civil P. C. (1903), S. 43— Ap- 


Civil P C. 

peal dismissed for default — Limitation 
for execution commences from date o 
original decree and not from order oj 
dismissal of appeal 
(5 of 1908) 

S. 9— Declaratory suit that defen- 
dant is not under-proprietor — Civil Court 
will not exercise discretion until plain- 
tiff exhausts remedy by applying 
ejectment to rent Court — It cannot ne 
said that plaintiff has no cause of action 
until rent Court passes adverse order 

lloa 

S. 11 — Finding not necessary for 

decision of suit does not operate as res 


judicata 


27 5a 


S. 11— Decision against mortgagee 

is not binding on mortgagor l 76 ^ 

S. 11— Decision in previous suit for 

profits between cosharers as to rate of 
profits is not res judicata in subsequent 



7 


Subject Index, 1918 Ocnn 


Civil p. c. 

suit between cosharers in respect of pro- 
fits for other years 

S. 11, Expl. 4 — Oudh Estates Act 

(1 of I860), S. 22 — First summary settle- 
ment of taluk— Talukdar dying issueless 
leaving widow— Widow in possession at 
Lord Canning’s proclamation of 1$-**' 
Second summary settlement with widow 
— Permanent, heritable and transferable 
proprietary rights under sanads con- 
ferred upon widow — Settlement on 
ground of widow’s full titlo to taluka 
Widow s death— Collateral relative of 
husband taking possession of entire 
taluka— Suit by widow’s brother’s grand- 
son against collateral relative for posses- 
sion decreed— Collateral relative sotting 
up under- proprietary title— Succession 
to taluka held governed by terms of 
S. 22 and widow's brother’s guardian 
was the right heir— Widow being in pos- 
session of full estate. Art. Ill and not 
Art. 141 applied — That as limitation 
was to be determined on caso set up in 
plaint, suit was barred under Art. 141 
Collateral relative was uot estopped 
from setting up under-propriotary title 
by adverse possession— Suit was barred 
by res judicata in respect of part of 
taluka 32(2) 

S. 11 — Redemption — Suit for, by 

one co.mortgagoi — Others impleaded as 
defendants — Decree directing payment 
by plaintiff but not providing for redemp- 
tion by defondant co-mortgagors— Plain- 
tiff failing to redeem — Suit by other 
co-mortgagors for redemption is not 
barred 25a 

S. 11 — Erroneous decision of ques- 
tion of law amounts to res judicata 15 

S. 22 — Application for transfer by 

party objecting to jurisdiction is not 
maintainable 441a 

S. 22— Inconvenience of defendant's 

witnesses is not good ground for transfer 
— Plaintiff's choice of forum cannot be 
interfered with except for cogent reasons 

4416 

S. 24 — Transfer of suit of small 

cause nature to Court of Munsif with no 
such powers — Suit dismissed — Suit 
decreed on appeal by District Judge — 
Transfer held not warranted by law and 
trial was illegal IGOc 

— — S. 24 (4) — S. 24, Cl. (4) is not 
limited to Courts constituted under Pro- 
vincial Small Cause Courts Act IGOa 
S. 24 (4) — District Judge has no 


Civil P. C. 

power to transfer suit of small cause 
nature to Court not competent to try it 
as such 1006 

Ss. 35 (3) anti 1 ! 1 — Interest on costs 

can ho awarded 119 

s'. 47 — Sale in execution proceedings 

— Validity of proceedings impeached by 
judgment-debtor— Homed y to set aside 
salo is bv application under S. 17 — 
Separate suit is barred 379* 

.S. 47 — Auction. purchaser (though 

decree-holder) suing for possession on 
basis of purchase — Questions in suit are 
questions botween judgment-debtor and 
his representatives and not covered by 
S. 47 379/ 

-S'. IT— Executing Court— Powers of 

— Directions as to execution in decree — 
Jurisdiction of executing Court must bo 
determined with reference to them— It 
cannot graut relief in any other manner 
than dccroo allows and cannot go behind 
decrco so as to question legality or cor- 
rectness of it — Relief not provided for 
in dcoree cannot also he gran tod 103d 

6'. 48— Civil P. C. (1832), S. 2-Ap. 

peal dismissed for default — Limitation 
for execution commences from dato of 
original docroe and not from order of 
dismissal of appeal 44G6 

S. G5 — Auction-purchaser is ontitlod 

to claim profits from date of sale 96 

.S’. 92 — Deed of endowment silent as 

to naturo of trust— Trust held to he 
public trust on basis of extrinsic evi- 
dence 207a 

5. 92— Persons entitled to worship 

cau sue 2076 

$. 92— Trustee not guilty of mis- 
management or misappropriation— Still 
Court may frame scheme for better man- 
agement 207c 

S. 100 -Court failing to consider 

evidence — Finding of fact is not binding 

221a 

S. 100— Finding of fact can be ques- 
tioned in second appeal if lower Court 
failed to consider entire evidence on 
record 1056 

S. 100— Burden of proof— Adjust- 
ment of, is question of law 1036 

S. 102— Order in execution— S. 102 

applies 269 (1) 

S. 115 — Interlocutory orders are not 

open to revision 430 

S. 115— Plaint returned for presen- 
tation to proper Court —Delay in apply- 
ing for revision — High Court refused to 
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Civil p. c. 

interfere on account of plaintiff’s laches 

' 116 

Ss. 144 and 35 (3) — Interest on costs 
can bo awarded 119 

“ S- 151 and 0. 41, R. 27— Appellate 
Court is justified to permit production 
of additional evidence on substantial 
cause being shown 406 

" 151 — Suit for pre-emption pend- 

ing — Title qualifying him for pre-emp- 
tion lost by virtue of decree in another 
suit— Suit dismissed as not maintainable 
on conditions of revival on decree being 
set aside in appeal— Title regained in 
appeal — Court has inherent power to 
revive suit under S. 151 — Proper order 
would have been to stay proceedings— 
Application was governed by Limitation 
Act (Oof 1908), Art. 181 311 

S.\5l,and 0.45, i?.l — Application for 

leave by ward under Court of Wards 
rejected as incompetent— Second appli- 
cation more than two years after release 
of ostato — First application cannot be 
revived— Application being incompetent, 
revival cannot help — No sufficient cause 
for extension of timo was shown — Appli- 
cation of S. 151 was not justifiable 

163 (2 )a 

S. 151— Power has to be used only 

to sorvo ends of justice and provent 
abuse of process 163 (2)6 

* — 0.1, It. 3— Suit against dsad per- 
son does not extend period as against his 
heirs— Heirs subseqnently substituted 
must be taken to bo newly impleaded — 
Limitation Act (9 of 1908), S. 22 419c 

0. 6, R. 16 — Court cannot indicate 
to parties how they should frame cases 
— Court has only to see that parties do 
not offend against rights of pleadings 

463a 

0. G, R. 16 — Alternative claims on 

ground of ownership and prescriptive 
right held not to offend against rules of 
nleadings — Practice, Pleadings 4636 

0. 6, R. 17 and 0. 23, R. 1— Defect 

curable by amendment of pleadings — 
Leave to withdraw with liberty to bring 
suit should not be granted 163 (1) 

O. 7, R. 1— Cause of action — Plaint 
must show accrual of cause of action be- 
fore suit — He cannot rely on defendant’s 
written statement 1186 

0. 10, R. 4 — Personal attendance of 

parties can be ordered only when pleader 
is unable or refuses to answer questions 
put forth by Court 429 


Civil P. C. 

O. 21, R. 2— Satisfaction not certi- 
lied or brought to Court’s notice— Decree- 
holder purchasing equity of redemption 
of judgment-debtor — Judgment-debtor 
suing for redemption without getting 
sale set aside — Execution sale is nullity 
as decree-holder had committed fraud in 
not certifying and hence judgment-deb- 
tor can redeem 109 

"f 0* 21, R. 2 (l)— Application by 
decree-holder to certify payment cannot 
be objected to by judgment-debtor— 
Enquiry as to truth of payment is not 
contemplated 460a 

O. 21, R. 2 (l) — Payments can be 
certified at any time 4606. 

-O. 21, R. 2 (l) — Duty of Court is to 
notice statement of payment — Notice to 
judgment-debtor need not bo issued 

460c 

O. 21, R. 2 (1)— Certification is not 
conclusive — Judgment-debtor is entitled 
to show that no payment was made and 
that it did not extend limitation 460rZ 

O. 21, R. 14 — Decree for sale on 
mortgage — Attachment is not nocessary 
— R. 14 does not apply 418 

-O. 21, R. 21 — Mortgage decree — 
Omission to issue notice under R. 21 
does not render sale void 37 91 

* O. 21, R, 55 — Decreo reversed in 

appeal but restored in second appeal, 
revives attachment 275c 

* O. 21, Rr. 58, 60 and 63— Attach- 

ment — Objection under R. 58 allowed — 
Decree in suit for declaration revives at- 
tachment 2756 

- 0 . 21, Rr. 6G and 102— Sale in exe- 
cution— Mortgage prior to attachment is 
binding on auction-purchaser oven in 
absence of notification 167 

^ O. 21, R. 84 — Stranger cannot be- 
come purchaser by deposit or even by 
consent of real bidder 439(2) 

O. 21, Rr. 89 and 90 — Application 

under R. 90 dismissed for default — Sub- 
sequent application under R. 89 is not 
barred 8 

O. 21, R. 96 — Formal possession 

does not affect strangers to decree 
Mortgage-decree against mortgagor after 
sale of equity of redemption — Formal 
possession given to auction-purchaser ■ 
Purchaser of equity of redemption can 
recover possession 18* 

O. 22, Rr. 4 and 9 — Appeal — Death 

of respondent — Legal representatives 
not brought on record — Abatement of 



9 


Subject Indek. 1918 Oudh 


Civil p c. 

appeal — Application to set aside abate- 
ment — Ignorance is not sufficient cause 

304 

0. 23, ft. 1 and 0. 0, ft. 17— Defect 

curablo hv amendment of plealings — 
Leave to withdraw with liberty to bring 
suit should not he granted 163(1) 

O. 23, ft. 3 applies also to revenue 

proceedings 112(2).: 

O. 32, ft. 1 — Guardian ad litem need 

not be natural or certificated guardian 

379 h 

0. 33. ft. 1 — Guardian ad litem is 

fully ontitlod to represent minor in exo- 
cution proceedings 379i 

0. 32, ft. 4 — Minor represented by 

guardian ad litem— l'x parto dccreo can- 
not bo impeached uuless guardian is 
guilty of gross negligence in conduct of 
suit 956 

0. 32, ft. 4 (3) — Guardian ad litem 
— Consent may bo express or implied — 
Certificated guardian proposed as guar- 
dian of minor — Omission to appear in 
rosponso to notice is tantamount to in.li- 
cation of willingness to act as guardian 

95a 

~ — 0. 32, ft. 7— Compromise in rnuta. 
tion proceedings on behalf of minor 
without leave of Court is not bad — 
Provisions of Civil P. C.. aro not appli- 
cable on bloc to proceedings undor l'. P. 
Laud Revenue Act (17 ot 1876) 2176 

O' 32, ft. 14 — Death of noxt frion.l 
of minor — Order making next friond 
liahlo for. costs is without jurisdiction 21 
0. 31, ft. ’> — Limitation Act (190b). 
Art. lsi Application for final decree 
under O. 31, R. 5 — Limitation com- 
mences for time fixed for payment or 
date of appellate decree 378 

0. 41, Hr. 23 and 27 — Lower Court 
rofusing to record evidence— Order under 
R. 23 is had— Court can only direct re- 
cording of additional evidence 170(2) 
O. 11. ft. 24 — Power of appellate 
Court— Appellato Court can base deci- 
sion on point arising out of pleadings if 
evidence as regards it is on record al- 
though not expressly taken before or 
covered by issues 2G9(2)a 

O. 41, R. 27 and S. 151— Appellate 
Court is justified to permit production of 
additional evidence on substantial cause 
being shown 406 

0. 45, ft. 1 and S. 151 — Application 

for leave by ward under Court of Wards 
rejected as incompetent —Second appli- 


Civil P. C. 

cation moro than two years after release 
of estate- First application cannot he 
revived Application being incompetent, 
revival cannot help- No sufiicicntcau.se 
for extension of Limo was shown — Ap- 
plication of F. 151 was not justifiable 

163(2)a 

O. 47, ft. 1 — Rent a ppcal — Judicial 
Commissioner of Oudh cm review his 
own decision — Oudh Rent Act (22 of 
1886), Sr. 120. A ;l „d 135 213 

— — Sch. 2, Pam 3 — Court should up. 
point date within which award i- to ho 
made j \ a 

Sch. 2, Para. 3— Award made before 
date fixed hut filed later— Court is com- 
potent to receive 1 \l, 

Seh. 2, Para. 17 — Roferenco out of 
Court— Agreement to abide by award 
given by all arbitrators — Award given 
by majority is nullity — Evidence to 
prove contemporaneous oral agreement 
to abide by majority award is barred— 
Kvidcncc Act (1 of 1872), S. 92, I»ro- 
vi *> - 343a 

Scu. 2, Para. 20 — After passing 
order to file or refusing to file award, 
Court's power is exhausted 3436 

Contract 

Agreement among Malta Brahmans 

—Regulating turn- to IC'IVO oll'erings 
it binding on them — Person taking ad- 
vantage of such agreement cannot re- 
sile from it when another's turn comes 

Contract Act (9 of 1872) 

b\ 16 — Borrower in neod of money 
Lender does not dominate his will 

3956 

•*>'. 16 — Bargain unconscionable — 
Rate of interest excessivo is not sufli- 
cient ground to reduce it— Interest 313a 
S. 16— Undue influence — Karinda 
cannot be presumed to dominate the 
will of his omployer 3136 

— — S. 16 — Court’s power to interfere 
with hard and unconscionable bargains 
is under S. 16 10a 

S. 16 — Indebtedness does not justify 

conclusion of undue influence 106 

S. 16 — Size of debt on dato of suit 
cannot support conclusion of undue in- 
fluence— Rate of interest, whether ex- 
cessive, depends upon value of security 

10c 

S. 23 — Benami purchase by public 

servant not authorized to purchase is 
void 457 a 
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Contract Act 

Ss. 40 and 


mortgagee to redeem 


55 — Money left with 
prior mortgage — 
Time for redemption not specified — 
Failure of mortgagee to redeem within 
reasonable time— Mortgagor is entitled 
to recover damages sustained from mort- 
gagee— Mortgage 331a 

—.S'. 05 — Transfer of Property Act 
(1SS2) S. 59— Mortgage discovered void 
and unenforceable under S. 59— Money 
decree can be passed 22 

69~ , Transfer 0 f Property Act 
( 1S82), S. 76 — U sufructuary mortgagee 
of under proprietary plots is bound to 
pay rent to superior proprietor— Suit for 
contribution against mortgagor in ab- 
sence of any stipulation is not main- 
tainable 286 

Co operative Societies Act (2 of 1912) 

— S. 42 — Civil Court cannot entortain 
suit for declaration that order of liqui- 
dator under S. 42 (2) is ultra vires 112a 

S. 42-Oudh Civil Digest (1917), 

I’ara. 272 — Certificate of fee — Govern, 
ment Pleader appearing for liquidator is 

bound to file certificate 1126 

Cosharers 

Entire joint property in possession 

of one cosbarer — Other cosharers’ re- 
medv is by way of partition and not by 
ejectment 449c 

— — Joint property — Exclusive posses- 
sion by one cosharer for long time — 
Other cosharers are not entitled to eject 
but can claim partition 288 

Court-fees Act (7 of 1870) 

S. 7 (4) (c)— Mortgage suit— Plea 

that property was exempted from liabi- 
lity in execution of mortgage decree — 
Appeal — Court-fee payable is ad 
valorem 348(1) 

S. 7 (9) — Redemption of share— Co- 
mortgagor entitled to redeem share — 
Court-fee is calculated on amount of 
mortgage debt chargeable on share 256 
Criminal P. C. (5 of 1898) 

S. 7 (2) — Notification declaring 
boundary line between two districts — 
Intention of notification is not to define 
boundary between two districts 158a 

S. 110— List of cases filed by police 

is inadmissible 190 

S. 164 (3) — Memorandum referred 

to in S. 164 (3) not made — Confession 
is not admissible 295 

* - — S. 476 — Court has power to en- 
quire into commission of offence brought 
to notice in subsequent judicial proceed- 
ings 407 


Criminal P. C. 

5. 526— Scope — One District Magis- 
trate cannot transfer a case for trial t° 
another District Magistrate 1586 

‘ 5s. 537 and 540 — Prosecution evi- 
dence recorded after defence evidence 
closed with full opportunity to cross- 
examine High Court should not inter- 
fere 142 

Criminal Trial 

Prosecution evidence not conclusive 
—Accused must be acquitted 71 

Custom 

Proof of— Persons having special 
means of knowledge are permitted to 
testify to their existence under Ss. 32(5) 
and 49, Evidence Act (1 of 1872) 4496 


Custom opposed to ordinary law— 
Proof of cogent evidence is necessary 

344a 

Proof of Waji bularz — Value de- 
pends on circumstances under which 
entry is made 291 

Unreasonable— House sites — Za- 
mindar’s right to eject occupants of 
houses in town on payment of costs is 
unreasonable and should not be enforced 

61 

- — Succession — Eunuch — Preaump- 
tion that personal heirs succeed eunuch 
—Strong evidence is required to rebut 
this presumption 31 

Deed 

Construction — Consistent intention 

possible from document — Ropugnancy 
should not be imputed 432a 

Construction — Year— Meaning ex- 
plained 4326 

Construction — Bond providing pay- 
ment by particular date — Parties held 
intended last day of fasli to he same as 
last day of June 431 

Construction — Succession to taluka 

settled by agreement— Interpretation of 
agreement — Transferable interest held 
acquired- 390 

Construction — Entry in under- 

proprietary register and wajibularz — 
Land held for maintenance in per- 
petuity at low rent without right to 
alienate — Grant held of hereditary ten- 
ancy 3006 

Construction — Document described 

as patta qual qarar birt rahni — Docu- 
ment held lease and not mortgage 279 

Proof of — Deed filed for collateral 

purpose — Nature of proof as to execu- 
tion indicated 191a 
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Deed 

Construction — Gift-deed providing 

postponement of possession till death 
of donor and his wife — Interest of donee 
is vested — Transfer of vested interest is 
valid— Transfer of Property Act (1 of 
1882). S. 0 (a) 101/» 

Construction — Superior proprietor 

executing deed of grant wound up with 
declaration that it was perpetual loa-e 
putting grantee in possession of specific 
share in villago an 1 of all rights attach- 
ing thereto — Deed also containing ex- 
press declaration that grant was for 
generation after generation provided 
lessee observed certain conditions to 
payment of malgu/ari amount and also 
malikana— Grantors to have mutation 
made in favour of grantee by setting 
his name rocorded in "kliana milkiat" 
and giving him powers of distraint and 
of suing for arroar of rent — Deed held 
conferred rights of perpetual lca-o and 
not of undcr-proprietor 02 a 

Construction— Terms of deed clear 

enough and purporting to be nothing 
more than lease — Intention to confer 
rights of transfer should not, he attri. 
touted to lessor iu absence of express 
words or ne*-ossary implication 926 
“ " Construction — Draft by layman — 
Words used should ho given plain mean- 
ing 62a 

Eairmentk Act f5 of 1882i 

S. 4 — Artificial structure such as 
flat masonry roofs of shops are land 

2906 

.S’. 1 ") — Evidence of user prior to 
statutory period is admissible 29«’<i 

S. 15 As of right — Meaning ex- 
plainod _ ^ 29 Oe 

S. 10 — User by tenants of domin- 
ant owner is as good as user by domin- 
ant owner himself 296 d 

S. 28 — Easements over roof can bo 

acquired 090 

S. 28— Delineation of right of way 

is not necessary 296/ 

Equity 

Void agreement cannot be enforced 

_ , 318 (2)c 

Estoppel 

Suit by Manager of Court of Wards 

on behalf of ward as well as on behalf 
of others — Defendant knowing this can- 
not resist suit because ward is not sole 
ownor 9,c 

Evidence Act (1 of 1872) 

Ss. 32 (5) and 49 — Custom — Proof 

of — Persons having special means of 


Evidence Act 

knowledge are permitted t,o testify to 
their existonee under Ss. 32 (.9) and 49, 
Evidenra Act 1 1 of M72) 4496 

V. 32 (•») — Statements by agent and 

relatives of deceased member of family 
arc admissible 1 39( I )a 

.S’. 32 (•”>)— l’tincipil and Agent — 

I’odicroe filed by agent in suit to which 
principtl was party — 1 'resumption is 
that pedigree was filed under instruc- 
tions of mastci — Pcdigre is admissible 
in inheritance suit 139(1)6 

Ss. 32 (6), 198 and 199 — Iloro^uopo 

is admissible and can he used both as 
corroborative or rebutting evidence and 
for purpose of refrc>hing memory 371a 

Ss. 49 and 32 (9) — Custom — Proof 

of — Persons having special knowledge 
are j*ermittod to testily to their exis- 
tence under Ss. 32 (9) and 49. Evidence 
Act (1 of 1S72) 4496 

S. 69 — Production of original physi- 
cally impossible— Certified copy is ad- 
nimble 145c 

S. 67— No particular kind of proof 

is requirod to prove execution — It must 
however bo shown to satisfaction of 
Court that mark denoting execution 
was actually fixed to document by per- 
son professing to execute same 120 a 

.S. 67 — Registration — Court is not 

Imuud lo treat registration endorse- 
ment as conclusive proof of execution— 
Endorsement cannot he resorted to if 
circumstances of execution are suspi- 
cious 1206 

S. 68 — Proof of attestation of docu- 
ment — Evidence conflicting — Court has 
discretion to accept any evidence — At- 
testation repudiated — Document is not 
invalidated if it can he proved that 
false testimony is given 437 

* . 8 . 90— Production of original im- 

possible — Presumption under S. 90 
arises even on production of certified 
copy 145 d 

S. 92 — S. 92 does not apply to 

claims by or against third person 210 a 

S. 92 — Oral evidence to shew real 

nature of transaction contained in deed 
is admissible 2106 

S. 92. Prov. (2) — Civil P. C (5 of 

190S). Sch. 2, Para. 17 — Reference out 
of Court— Agreement to abide by award 
given by all arbitrators — Award given 
by majority is nullity — Evidence to 
prove contemporaneousoral agreement to 
abide by majority award is barred 343a 



12 


Subject Index, 1918 Oudh 


Evidence Act 

S. 92. Prov. (6) — Oral evidence to 
prove relation of document to existing 
facts is admissible 398a 

$. 108 — Court cannot raise pre- 
sumption as to time of his death — Pre- 
sumption can arise only in respect of 
fact of death 333 

S. 114 — Presumption as to legality 
and correctness of Court's proceedings 
can only be overturned by exceptionally 
strong evidence 105c 

S. 114 — Paternity admitted— Legi- 
timacy is to be presumed — Burden of 
proof is on person denying 103a 

S. 115— Promise does not constitute 
estoppel 379 c 

^ S. 113 — Benefit of estoppel by re- 
presentation can be claimed by party 
represented or his privy— Right of privy 
can he deprived by arrangement between 
parties 284 

S. 115— Object of S. 115 explained 

210 c 

S. 115— Right of pre-emption can- 
not bo obtained by means of estoppel — 
Transaction of sale — Suit for pre-emp- 
tion is maintainable— Pro-emption 

2104 

— — S. 116— Tenancy created by guar- 
dian do facto on behalf of minor — Minor 
benefited — Minor is estopped from 
denying title of landlord 3794 

vS. 116 — Oudh Estates Act (l of 

18G9), S. 22— First summary settlement 
of taluk — Talukdar dying issueless leav- 
ing widow — Widow in possession at 
Lord Canning's proclamation of 1858 
— Second summary settlement with 
widow — Permanent, heritable and 
transferable proprietary rights undor 
sanads conferred upon widow — Settle- 
ment on ground of widow's full title to 
taluka — Widow's death— Collateral re- 
lative of husband taking possession of 
entire taluka— Suit by widow's brother's 
grandson against collateral relative for 
possession decreed— Collateral relative 
setting up under-proprietary title— Suc- 
cession to taluka held governed by terras 
of S. 22 and widow's brother's guardian 
was the right heir — Widow being in pos- 
session of full estate. Art. 144 and not 
Art. 141 applied — That as limitation 
was to be determined on case set up in 
plaint, suit was barred under Art. 141 — 
Collateral relative was not estopped 
from setting up under-proprietary title 
by adverse possession — Suit was barred 


Evidence Act 

by res judicata in respect of part of 
taluka 32(2) 

Ss. 123 and 124— Courts cannot call 
for confidential State papers 2254 

— 5'. 159 — Memorandum written by 
witness is admissible 225c 

Execution 

Warrant of arrest returning with 

endorsement that judgment-dobtor not 
traceable — Court has jurisdiction to issue 
fresh warrant of arrest 3026 

Guardians and Wards Act (8 of 1890) 

Ss. 19 and 25 — Appointment of 

father as guardian of person is without 
jurisdiction 376a 

S. 25 — “Guardiin" need not be de 

facto guardian 3766 

S. 25 — " Custody " includes also 

constructive custody 376c 

S. 25— Duty of enquiry cannot bo 

delegated 3764 

S. 25 — Father can entrust custody 

and education of children to another but 
not guardianship 376c 

S. 34 — Guardian spending without 

leave of Court more than income of 
estate on award is not entitled to reco- 
ver excess 322a 

S. 31 —Accounts filed by guardian 

and accepted by Court— Presumption of 
correctness attaches to them 3226 

Hindu Law 

Adoption — Custom — Kashmiri 

Brahmins -Daughter’s son can be adop- 
ted 449a 

Adoption— Omission of dattahomam 

ceremony — Adoption is not invalidated 

267 

Adoption— Putrika-putra son is re- 
cognized by Mitakshara 225a 

Adoption — Adoption is not vitiated 

by payment of price for adopted son 

2256 

Adoption— Change of gotra takos 

place only on adoption • 225* 

Adoption— Son affiliated in putrika- 

putra form is valid substitute for son 

225; 

Adoption — Supply of clothes or 

ornaments or money to adoptee’s father 
— Adoption is not invalid 225m 

Adoption — -Adoptive father and 

adoptee belonging to same gotra — Cere- 
monies can be dispensed with 225r* 

Alienation — Father — Pious obliga- 
tion of sons to pay father’s debts does 
not arise during father's lifetime 4216 
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Hindu Law 

Alienation — Widow — Loan ad vane- 

ed for necessity — Lender need not en- 
quire of nature of necessity 368a 

Alienation — Widow — Interest — 

Loan for legal nocessitv — High rate of 
interest should not be allowed 3G86 

Alienation — Father — Kate, oxcos- 

sive or exorbitant — Court has discretion 
to reduce rate — Appellate Court will not 
interfere with discretion exorcised in a 
reasonable manner 320 

Alienation — Coparcener — Consent 

of other members cannot bo implied on 
ground of existence of legal necessity— 
Silenco on part of other members is not 
adequate evidcnco of couscnt 317 

Alienation — Widow — Delay in 

challenging alienation — Necessity will 
bo presumed from circumstances 1 1 ’».» 

Alienation— Necessity — Recital in 

deed not essential 1 156 

Alionation — Widow — Reversioners 
consenting to alienation — Strong'pre- 
sumption of legal necessity arise* — 
Alionation is valid and binding 7o.i 

Debts — Father— Durden of proof is 

on creditor having knowledge of limited 
powers of alienor 121a 

Debts — Son’s liability — Simple 

mortgage — Personal liability can be 
separated— Son can bo made liable if 
debt is not illogal or immoral 108 

“ Dobts — Father — Son's obligation to 
discharge dobts during father's lifetime 
cannot bo enforced 402a 

Dobts— Coparcener— Decree against 
coparcener's interest in joint property is 
liable to attachment and 6alo 4026 
Debts — Father — Decree against — 
Son’s share in property is not liablo to 
salo in enforcement of pious obligation 

t • 143 

Joint family — Property with one 

member cannot be presumed to form 
joint property— Proof that property is 
joint is necessary 449d 

Joint family— Ancestral property — 

Separate property of father passing to 
sons becomes ancestral 328a 

Maintenance — Measure of mainte- 
nance allowance — Conditions for deter- 
mination laid down 1866 

7 Marriage— Kayasth —Inter-marriage 
is not prohibited 3716 

Partition — Division of title is dis- 
tinguishable from division of property — 
Separation does not necessarily put an end 
to joint management— Suit for partition 
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Hindu Law 

Inquiry directed to ascertain divisible 
assets Manager is not liable to ac- 
count for past dealings with family in- 
come — Dut after separation liability to 
account for income cannot l>o avoided 

423 

- Partition — Agreement and declara- 

tion of intontion to hold property in 
specific shares constitutes partition with- 
out actual division 270a 

Partition — Separation —Entry in re- 
venue papers cannot bo treated as con- 
clusive evidence of separation 186a 

Partition— Suit for, between bro- 
thers— Wifo of plaintiff made to live and 
mess separately during plaintiff’s ab- 
sence— Defendant is not relieved from 
proving that property in disputo is sepa- 
rate property 121 

Partition — Joiut family property 
transferred by father — Sons suing for 
partition of said property and question- 
ing validity of trnnsfor as against them 

— Purchaser or mortgagee under transfer 

is necessary party — Court can determine 
in tho suit son's liability under the 
transfer llla 

Partition— Object oi suit is to de- 
termine share of each cosharor — Liabi- 
lities of family must ho taken account of 
and debts binding on whole family must 
ho distributed — If debt is personal and 
not .binding on others it must ho charged 
against share of tho merubor who con- 
ti acted it 1146 

Religious endowment— No proof of 

dedication regarding village— Village for 
200 years incorporated with asthan and 
treated as asthan property — Dedication 
may he presumed 34 5 a 

Roligious endowment— Transfer can- 
not he mado without legal necessity 3456 

Reversioners— Transfer of expectant 

interest is void— Transfor of Property- 
Act (4 of 1882), S. G fa) 348(2)c 

Succession— Immorality of woman 

does not sever ties of blood relationship 
— Succession to property of unchaste 
woman is not prevented 173 

Widow — Surrender in favour of re- 
mainderman accelerated devolution 3896 

Widow — Oudh Estatos Act (l of 

18G9) — S. 22 — Talukdar’s widow and 
widow under Hindu law — Difference in 
possession between, explained 348(2)d 

Will — Document sent to prepare 

compilation of talukdars held amounted 
to win 125c 
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Interest 

High rate of— Compound interest is 

not necessarily penal, illustrated 32G6 
Contract Act (9of 1872), S. 1G— Bar- 
gain unconscionable— Rate of interest 
excessive is not sufficient ground to re- 
duce it 313a 

Jurisdiction 

Civil and Revenue — Suit by heir of 

under-proprietor — Relationship of land- 
lord and tenant denied and heirship dis- 
puted— Subsequent admission of heir- 
ship docs not oust jurisdiction of civil 
Court 289 

Civil and Revenue — Jurisdiction to 

decide finally validity of documents — 
What determines explained 287 

Landlord and Tenant 

Abadi— Tenant occupying house in 

abadi - Presumption is that he holds site 
as appurtenant to tenancy — Site cannot 
be retained on determination of tenancy 

365a 

Abadi — Suit for ejectment of tenant 

from abadi site— Landlord must prove 
cessation of interest in village entitling 
him to retain site 3G56 

Ejectment — Cancellation of notice 

to quit by revenue Court— Tenant claim- 
ing under-proprietary rights— Suit for 
declaration by landlord — Limitation 
commences from date of order — Fresh 
notice does not give fresh cause of limi- 
tation — Limitation Act (9 of 1908), 
Art. 120 316 

Forfeiture — Right of re-entry not 

reserved — No forfeiture would result 
from breach of condition 300c 

Abandonment — Mere removal to an- 
other house is not sufficient evidence of 
abandonment entitling landlord to claim 

right by escheat 269(2)6 

Limitation Act (1903), Art. 144 

Right to parjot, charai and charsai for 
use of land is interest in immovable pro- 
perty— Noncollection of particular item 
in one year or of full amounts due does 
not break continuity of adverse posses- 
sion 181 

Under-proprietary rights — Persons 

escaping ejectment on ground that they 
are holding land as sir and that they had 
been described as sir dars by landlord— 
They are not under-proprietors of sir 
land . i7fia 

Trespass — Perpetual lessee is com- 
petent to sue raiyat for trespass— Plant- 
ing more trees in grove amounts to tres- 


Landlord and Tenant 

Grove — Custom against planting 

more trees in grove— Proof of— Ikrar- 
malikan prohibiting raiyat from planting 
new trees is sufficient to establish custom 

1746 

Rent — Payment to intervener is not 

good if landlord is proved to be in re- 
ceipt and enjoyment of rent 166 

Adverse possession — Position of 

trespasser— Remedies of owner — Suit for 
ejectment after 12 years not maintain- 
able 122 

Tenant ejected from holding has no 

right to occupy house in village abadi 

70 

Under-proprietor — Entries in re- 
venue papeis are not conclusive when 
other evidence contradicts 18 

Limitation Act (9 of 1908) 

U. P. Land Revenue Act (3 of 1901), 

S. Ill— Suits contemplated under S. Ill 
are not governed by Limitation Act (9 of 
1908) 99c 

6'. 19 — Acknowledgment must bo 

of liability in respect of right claimed 
though every consequence of thing ac- 
knowledged need not be specified 293a 

S. 19— Right acknowledged must be 

of same description as right in suit 
Recital in sale-deed that a sum is loft 
with vendee to pay off mortgage does 
not amount to acknowledgment of mort- 
gagee's right 
S. 20 - 


to possession 2936 

Debtor” explained — Joint 
Hindu family — Son is neithor debtor or 
agent of father during father's lifetimo 

3236 

Ss. 20 and 21 — Payment of interest 

by co-mortgagor is not binding on other 
co-mortgagors unless latter authorizes 
such payment 

* S. 22 — Civil P. C., O. 1, R. 3-Suit 

against dead person does not extend 
period as against his heirs— Heirs sub- 
sequently substituted must be taken to 
be newly impleaded 419c 

Art. 61— Parties agreeing to share 

costs of printing and preparation of re- 
cord in appeal— Deposit by plaintiffs on 
day— Appropriation by Court on 
date— Suit for contribution— 
rom date of ap- 
303(1) 


one 

another 

Limitation commences 

propriation ... tt 

Arts. 62 and 116 — Mortgage— Usu- 
fructuary mortgagee failing to pay off 


pass 


II UVVUOi J O U ^ , ...I I 

prior encumbrance-Mortgagor is en titled 
to claim accounts and is entitled to set- 
174a off for amount paid in satisfaction oi 
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Limitation Act 

prior incumbrance— Suit for reimburse, 
ment is governed by Limitation Act (9 of 
190S). Art. 62 and not by Art. 116 43 2d 

Art. 62— Suit for recovery of money 

after thre6 years from date of execution 
of void agreement is barred 348(2)/ 
Arts. 116 and 62 — Mortgage—' Usu- 
fructuary mortgagee failing to pay off 
prior encumbrance — Mortgagor isentitled 
to claim accounts and is entitled to set 
off for amount paid in satisfaction of 
prior incumbrance— Suit for reimburse- 
ment is governed by Limitation Act (9 
of 1908), Art. 62 and not by Art. 110 

132 d 

Art. 120 —Landlord and Tenant — 

Ejectment — Cancellation of notice to 
quit by revenue C>urt — ' Tenant claim, 
ing under-proprietary rights— Suit for 
declaration by landlord — Limitation 
commences from date of order— Fresh 
notice docs not give fresh cause of limi- 
tation 316 

Art. 132— Money payaldo by instal- 

monts — Right to sue on default of in. 
stalruont— Suit instituted more than 12 
years after default is barred under 
Art. 132— Quostion of waiver could not 
arise 323a 

Art. 131 — Alienation of Asthna pro- 
perty by Mahanfc— Suit for possession by 
sotting aside alienation is governed by 
Art. 134 345c 

Arts. 141 and 144— Oudh Estates 

Act (1 of 1869), S. 22 — First summaiy 
settlement of taluk — Talukdar dying 
issueless leaving widow — Widow in pos- 
session at Lord Canning's proclamation 
of 1858 — Second Summary Settlement 
with widow— Permanent, heritable and 
transferable proprietary rights undor 
sanads conferred upon widow— Settle- 
ment on ground of widow’s full title to 
taluka— Widow’s death — Collateral re- 
lative of husband taking possession of 
entire taluka— Suit by widow's brother's 
grandson against collateral relative for 
possession decreed — Collateral relative 
setting up under-proprietary title — Suc- 
cession to taluka held governed by terms 
of S. 22 and widow’s brother’s guardian 
was the light heir — Widow being in pos- 
session of full estate, Art. 144 and not 
Art. 141 applied— That as limitation 
was to be determined on case set up in 
plaint, suit was barred under Art. 141— 
Collatetal relative was not estopped 
from setting up under-proprietary title 


Limitation Act 

by adverse possession — Suit was barred 
by res judicata in respect of part of 
taluka 32 (2) 

Art. 144— Bight to parjot. chirai 

and charsai for u-e of land is interest in 
itiiinovablo property— Non. collection of 
particular item in ono year or of full 
amounts duo does not break continuity 
of adverse possession — Ad verso possea- 
s ion— Landlord an 1 tenant 1 Hi 

Arts. 144 and Ml— Oudh Estates 

Act (1 of 1869), S. 22-First summary 
settlement of taluk — Talukdar dying 
issueless leaving widow — Widow in pos- 
session at Lord Canning's proclamation 
of 1858 — Second Summary Settlement 
with widow — Permanent, heritable and 
transferable proprietary rights under 
sanads conferred upon widow— Settle- 
ment on ground of widow's full title to 
taluka— Widow’s death — Collateral re- 
lative of husband taking possession of 
entire taluka— Suit by widow's brother's 
grandson against collateral relative for 
possession decreed — Collateral relative 
sotting up under-proprietary title— Sue. 
cession to taluka hold governed by torms 
of S. 22 and widow's brother’s guardian 
was tho right heir— Widow being in pos- 
session of full estate. Art. 144 and not 
Art. Ill applied — That ns limitation 
was to be determined on case set up in 
plaint, suit was barred under Art. Ill — 
Collateral relative was not estopped 
from sotting up under proprietary title 
by adverse possession — Suit was barred 
by res judicata in respect of part of 
taluka 32 (2) 

.4r(. 181 — Application for final de- 
cree under Civil P. C. (1908), O. 34, R. 5 
— Limitation commences from time fixed 
for payment or date of appellate decree 
—Civil P. C. (1908), O. 34. R. 5 378 

Art. 181— Civil P. C. (5 of 1908), 

S. 151 — Suit for pre-emption pending — 
Title qualifying him for pre-emption lost 
by virtue of decree in another suit — Suit 
dismissed as not maintainable on condi- 
tions of revival on decree being set aside 
in appeal — Title regained in appeal — 
S. 151 Court bas inherent power to re- 
vive suit under S. 151— Proper order 
would have been to stay proceedings — 
Application was governed by Limita- 
tion Act (9 of 1908), Art. 181 311 

Art. 182 — Payment cf process-fee is 

not step-in-aid 34 
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Mahomedan Law 

Gift of corpus with reservation of 
usufruct for life is valid under Hanafi 
law , . 356a 

W akf — Transfer of property with 
direction to continue certain religious 
celebration — Wakf is not created so as 
to render property inalienable 379a 

Wakf— Private mosque is not wakf 

3796 

Will— Consent of heirs to bequest 

of more than third is ratification of con- 
duct 356d 

Mortgage 

Costs— Costs in appeal form part of 

decretal amount and are realizable by 
sale of mortgaged property 445 

Usufructuary mortgagee is not en- 
titled to continue in possession after 
satisfaction of mortgage money from 
usufruct 432c 

Usufructuary mortgagee failing to 

pay off prior encumbrance— Mortgagor is 
entitled to claim accounts and is enti- 
tled to set-off for amount paid in satis- 
faction of prior oncumbrance — Suit for 
reimbursement i9 governed by Limita- 
tion Act (9 of 1908), Art. 62, and not by 
Art. 116 432d 

-Decree for redemption— Decree de- 
fective— Subsequent suit for redemption 
is barred 364 

Contract Act (9 of 1872), Ss. 46 and 

55 — Monoy loft with mortgagee to re- 
deem prior mortgage — Time for redemp- 
tion not specified— Failure of mortgagee 
to redeem within reasonable time— Mort- 
gagor is entitled to recover damages sus- 
tained from mortgagee 331a 

Mortgage with possession — Consi- 
deration overstated by mistake— Mort- 
gagor is ontitled to show mistake and is 
entitled to claim interest on amount 
overstated 3316 

Mortgage in favour of joint Hindu 

family — Suit by sons of mortgagee — 
Other mombers of family disclaiming 
their interest — Registered deed of as- 
signment is not necessary — Succession 
certificate is not required 326a 

Interest — Contractual rate from 

date fixed for payment till realisation 
should ordinarily he allowed in decree — 
Rate is however discretionary 224 

Money advanced by two mortgagees 

— Shares not specified — Advance of half 
by each should be presumed— Satisfac- 
tion accepted by one as to his interest — 


Mortgage 

Interest of other co-mortgagee extends 
to one-half of mortgage money 91 

Construction — Mortgage stipulating 
payment of rent before redemption — 
Condition applies to rent legally re- 
coverable 276 

Negotiable Instruments Act (26 of 1881) 

S. 83— S. 83 does not apply to case 
of hundis payable at sight 314a 

S. 83 — Holders of hundis are enti- 
tled to return of consideration money 

314 6 

S- 83 — S. 83 does not apply to 
hundi presented for purpose of payment 
and not for acceptance 309 (l) 

Oudh Civil Digest (1917) 

Para. 172 — Attempt to execute 

decree becoming unsuccessful — Court to 
which decree is transferred is competent 
to persevere with execution until satis- 
faction of decree or until execution is no 
longer possible 302a 

Para. 272 — Certificate of fee — 

Government Ploader appearing lor liqui- 
dator is bound to file certificate— Co- 
operative Societies Act (1912), S. 42 

1126 

Oudh Estate Act (1 of 1869) 

S. 2— Oudh Estates (Amendment) 

Act (3 of 1910), Ss. 2 and 21— Original 
grantee dying before passing of Oudh 
Estates Act — Succession of heirs of 
grantee and their descendants before 
passing of Oudh Estates (Amendment) 
Act is governed by personal law 3286 

S. 15— Scope— S. 15 operates both 

prospectively and retrospectively 125a 

Ss. 15, 22 and 23 — Estate entered 

in List 2 and held under primogeniture 
sanad — Bequest in favour of person not 
talukdar or grantee and outside scope of 
succession — Rule in sanad as to succes- 
sion is inapplicable 1256 

Ss. 22 and 23— Primogeniture sanad 

to Talukdar who died before Act— Suc- 
cession is governed by sanad in case of 
succession under testamentary disposi- 
tion 356c 

S. 22 — Talukdar’s widow and Hindu 

widow under Hindu law — Difference in 
possession between, explained— Hindu 
law, widow 348(2)<i 

S. 22— Rules of Hindu law are not 

applicable to adoption under S. 22 225<7 

S. 22— First summary settlement 

of taluk — Talukdar dying issueless leav- 
ing widow— Widow in possession at Lord 
Canning’s Proclamation of 1858 Second 



widow— Per- 


Oudh Estate* Act 
summary settlement with 
manent, heritable and transferable pro- 
prietary rights under sanads conferred 
upon widow— Settlement on ground ol 
widow’s full title to taluka— Widows 
death— Collateral relative of husband 
taking possession of entire taluka Suit 
by widow’s brother’s grandson against 
collateral relative for possession decreed 
—Collateral relative setting up under- 
proprietary title-Succession to taluka 
held governed by terms of b. — and 
widow’s brother’s guardian was the right 
heir— Widow being in possession of full 
estate, Art. 144 and not Art. 141 applied 
—That asftlimitation was to be deter- 
mined on case set up in plaint, suit was 
barred under Art. 141-Collateral rela- 
tive was not estoppod from setting up 

adverse 
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Oudh Law. Act (18 of 1876) 

S. 9— Hent-froo grantee has no right 


of pre-emption 


280a 


6'. 20 — Execution— Sale of ancostral 

property -Sanction of Commissioner is 
essential preliminary to legal 6ale 379; 

S. 20 — Applicability— S. 20 applies 

to sales in execution of mortgage decrees 

379 k 

S. 25— “Transferred"— Meaning of, 

explained * 2 ^ 

Ch. 2. S. 9 — Pre-emption— bale oi 

houso by raiyat— Suit for pre-emption^ is 
not maintainable - J0 

Oudh Rent Act (22 of 1886) 

S. 3 (10) — Grovo-holdor granted 

land for plauting grovo without any con- 
tract to pay rent is not tenant oultiva- 
tion of land does not mako grove- holder 
tenant— Notice for ejectment is not valid 

under-proprietary title by adverse pos- as gr^ve exists ^ ^ 

in' respect “of part of uluka-Ciiu P*c! exproprietary *: 1 « l * 1 8 0I n n I 
(Act 5 of 1908), S. 11. Expl. 4-I.imt- meat for consideration ^aUurejjf con^ 

tation Act. Arts. 141 and 144 — Evidence 

Act (1872). S. 116 . 32(2) 

S. 22 (4) — Talukdar dying issueless 


and intestate— Succession goes to his 
heirs and not to maternal grandfather 

2256 

S. 22 (4)— Talukdar dying intestate 

— Succession does not go to his natural 
lino, hut goes to the lino of person who 
affiliated and treated him as son 225* 

S. 22 (8)— S. 22 does not contem- 
plate descending of vested interest upon 
romoto heirs simultaneously with devo- 
lution of life-interest upon widow 

348(2)a 

S. 22 (8) — Junior wife of talukdar 

adopting son in pursuance of will— Will 
providing ostate for life to widow and 
after hor death to adopted son— Adop- 
tion hold valid 225o 

S. 22 (11)— Talukdar’s widow in 

possession — Heirs under S. 22 (ll) have 
no vested interest, but merely expectancy 
of inheritance 348(2)6 

Oudh Land Revenue Act (17 of 1876) 

S. 174— S. 174 points to property 

actually under superintendence of Court 
of Wards and not to profits that may be 
deprived after release or to property 
acquired therefrom 102a 

S. 174— Contract while ostate under 

Court of Wards — Property purchased 
after its reloaso is liable to attachment 
in execution of decree 1026 
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sideration in respect of proprietary rights 
—Compensation can be claimed 3980 
Ss. 52 and 141— Grant for mainten- 
ance undor conditions — Granteo held 
tonant holding undor special agreement 
and liable for interest on arroars 170(1) 

S. 107 (p)— Person declared tenant 

by Revenue Court undor S. 107 (g)— Suit 
for declaration that ho is under-pro- 
prietor is maintainable in civil Court 

123a 

S. 107-tf— Muafidar holding for 

long time— Status of under. proprietor 
is not obtained without declaration 

under S. 107-ff 2806 

S. 108. Cls. (2) and ( 4 )— Mortgagor 

allowed to remain in possession of mort- 
gaged property as tonant of mortgagee 
Suit to rocover arrears of rent and eject- 
ment held not maintainable in civil 
Court under S. 108 . . 428 

S. 103 (10) — Person claiming as 

under. proprietor ejected by revenue 
Court — His remedy under 8. 108 (II 
found barred by time by revenue Court 
—Suit in civil Court for possession and 
damages by him is not barred 155 

Ss. 120-J and 135— Civil P. C. (5of 

1909), O. 47, R. 1— Rent appeal— Judi- 
cial Commissioner of Oudh can reviow . 
his own decision 
Pardanoihin lady 

Deed of endowment executed by — 

Execation after thoroughly understand- 
ing and of free and independent will— 
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Pardanashin Lady 

Independent advice from persons inter, 
ested— Deed of endowment valid and 
legal disposition 62c 

Partition 


Rights determined by competent 
revenue Courts by division of lands are 
conclusive— Civil Court will not enteri 
tain suit, result of which is to disturb 
allotment of village lands based upon 
proprietary title of each cosharers 85 a 
' Revenue Courts are not concerned 
with existence or non-exi9tence of mort- 
gage charges on property of partition 
proceedings but only with division of 
joint proprietary interests in mahal 

QP 1 

Penal Code (45 of 1860) 

~S. 146 Force need not be directed 
against any person or object — Even 
brandishing bamboos is sufficient 171 
S. 173— Subpoena — Mere refusal to 
accept subpoena under S. 160, Criminal 
P. C., is not offence 412 (l) 

S. 186— Obstructing public servant 
in discharge of public function— Writ- 
ten order need not bo shown to accused 

Pleading. 162 

Civil P. c. (1908), 0. 6, R. 16- 

Altornative claims on ground of owner, 
ship and prescriptive right held not to 
offend against rules of pleadings 4636 
Inconsistent pleas cannot be al- 
lowed to be taken 4426 

Practice 

Adjournment — Notice of adjourned 
hearing given to conusel is sufficient 

111 

Burden of proof— Party failing to 
discharge through bad advice of counsel 
— Re-hearing cannot be allowed 305 
“ Execution — Application for execu- 
tion dismissed, directing institution of 
suit Order in suit referring to seek re- 
medy by execution has the effect of 
nullifying previous order passed in exe- 
cution proceedings 442a 

' New case— New case cannot be set 
up in appeal 100 

New plea— Fresh plea arising out 
of facts coming to light during progress 
of suit and not within knowledge of 
either party before, can be raised during 
progress of suit 105a 

Pleadings — See Pleadings 
1 “Right to apply within a certain 
period is not a vested right but matter 
of procedure 379? 


, 1918 Ocdh 

Peremption 

Suit for— Pre-emptor prior mort- 
gagee— Money left with vendee out of 
sale consideration to pay off incum- 
brances— Failure of vendee to discharge 
Pre-emptor cannot claim right to set 
off in pre-emption suit 440 

Rule that all property must be in- 
cluded is subject to certain restriction 

4196 

Right to pre-empt existing at date 
of decree— Appellate Court cannot re- 
verse decree on ground that plaintiff 
subsequently lost property qualifying 
him for pre-emption unless transaction 
leading to this loss can be referred back 
to antecedent date showing that plain- 
tiff was never entitled to property 339 
' Suit for — Plea as to price entered 
in sale deed being fictitious — Prima 
facie case made out by pre-emptor— 
Burden of proof shifts on vendee 325 
Right must exist also at time of 
institution of suit— If right lost before 
decree, no relief can be granted— Loss 
of right subsequent to decree does not 
affect title under decree unless loss has 
effect of invalidating antecedent title 
giving him right to pre-empt 309 (2)a 
^ndee's dofeasable right becoming 
absolute by time of appeal— Right can 
be referred back to date anterior to suit 
so as to defeat claim for pre-emption— 
But if right of defence did not exist at 
date of sale or foreclosure or of suit it 
cannot be available for first time after 
passing of decree 309 (2)c 

Appellate Court need only consider 
whether right existed at date of sale or 
foreclosure and at time of decree for 
pre-emption 309 (2 )d 

—Evidence Act (1 of 1872), 8. 115- 
Right of pre-emption cannot be obtained 
by means of estoppel— Transaction of 
sale— Suit for pre-emption is maintain- 
able 2l0d 

“ — It is not permissible to put transac- 
tion into fraudulent form to avoid pre- 
emption 168 

Decree — Payment of purchase- 

money is not condition precedent to 
right to appeal 16 

Provincial In.olvency Acl (3 of 1907) 

Ss. 2 and 13 — Undivided share in 

in joint family property is not • pro- 
perty ” under S. 2— Receiver cannot be 
appointed in respect of such share^ ^ 
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Provincial Insolvency Act 

S. 16 —Suit against undischarged 

bankrupt, without leave of Court, is not 
maintainable 32 (1) 

Ss. 36 and 3S— Transfer in favour of 

Mahomedan wife, in lieu of dower is not 
fraudulent— Transfer of Property Act 
(1882), S. 53 29 

Provincial Small Cause Courts Act (9 of 
1887) 

S. 25— Erroneous decision on ques- 
tion of limitation— High Court can in- 
terfere 329 

Sch. 2— Suit for contribution is not 

exempted 435 

Sch. 2, Art. 35 (i)— Claim for dam- 
ages to wall by diversion of watorcourse 
by defendant is not within Cl. 35 (i) 24 
Registration Act (16 of 1908) 

17— Petition admitting partition 

between co-owners noeds no registration 
and is admissible in evidence 412 (2 )b 

S. 17— Compromise deed settling 

family dispute— Deed mere acknowledg- 
ment from oach of parties of title pre- 
existing and not fresh creation of 
rights— Registration is not necessary 

217a 

S. 17 (6)— Compromise potition in 

mutation proceedings being stop in judi- 
cial procooding needs no registration 

412 (2)a 

Specific Relief Act (1 of 1877) 

S. 42 Rroviso , — Further relief re- 
ferred to in proviso is relief appropriate 
to aud consoquont on right assortod in 
plaint— Suit by sons for declaration that 
their share was not liable to attachment 
and sale Decree-holder found to be in 
possession of property under mortgage 
by father— Suit is not barred having 
arisen independently of mortgage 117 
Tort 

Trespass Chhajjas (cornices) over 
other’s house constitute trespass 2216 
Tranafer of Property Act (4 of 1882) 

— — S. 3— Mere attestation is not suffi- 
cient proof of consent to alienation 756 
S. 6 (a) — Hindu law — Reversioners 
Transfer of expectant interest is void 
„ „ , x 348 (2)c 

S. 6 (a)— Deed— Construction— Gift- 
deed providing postponment of posses- 
sion till death of donor and his wife- 
interest of donee is vested— Transfer of 
vested interest is valid 1916 

S. 6 (c) Transfer of right to receive 
Profits actually accrued due is valid 

374 

S. 10 — Restraint on alienation is 
1918 Indexes (Oudh) —4 (4 pp 


Transfer of Properly Act 

void in case of absolute and not lirnitod 
transfer — Hereditary rent-freo tenancies 
can be created without right to alienate 

300a 

H. 11 — Disclaimer by roal owner — 

Transfer by ostensible owner — Real 
owner cannot set up title 3366 

S. 41 — Principle involved is based 

on doctrine of estoppel — Transferee from 
trespasser cannot benefit from more 
silence of real owner and avail of tres- 
passer's possession 2116 

.S'. 51 — Purchaser knowing that ven- 
dor can sell only under certain circum- 
stances failiug to make inquiry "s to 
existence of such circumstances — lie is 
not entitled to compensation for im- 
provements la 

* S. 51— Owner of limited interest 

making improvements — True owner 
standing aside and not assorting rights 
—Equitable right arises in favour of 
limited owner apart from S. 51 16 

* St. 52 and 60— Suit for redemption 

by some co-mortgagors — Mortgagee ac- 
quiring portion of oquity of redemption 
pending suit— Doctrino of lis pondons 
doos not apply— Mortgagee can insist 
upon redemption of shares of mortgagors 

3186 

S. 53 — Provincial Insolvency Act 

(1907), Ss. 36 and 38 — Transfer in favour 
of Mahomedan wifo in lieu of dowor is 
not fraudulent 29 

S. 53— Fictitious explained 5 a 

S. 53— Preference— Transfer is not 
rendered void— Transfer must bo to de- 
feat all creditors 56 

- S. 53— Transfer for inadequate con- 
sideration — Still bona fide transferee is 
protected although transferor intended 
to defeat or delay creditors— Burden of 
proof is on plaintiff ■ 5c 

S. 55 — Vendor is entitled to interest 
on unpaid purchase money 398c 

8. 59- Mortgage discovered void and 
unenforceable under S. 59 — Money decroe 
can be passed— Contract Act (1872), 
S. 65 22 

S. 60— Part of mortgaged property 

purchased by mortgagee subject to his 
mortgage -Mortgage is extinguished to 
the extent of property purchased 404 

S. 60— Time fixed for redemption — 

Suit for redemption before time expires 
is premature 395a 

* S. 60 — Mortgagee acquiring pro 

tion of mortgaged property — Righ 
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Transfer of Property Act 

allow redemption of whole depends upon 
will of mortgagee 318a 

* Ss. 60 and 52— Suit for redemp- 

tion by some co-mortgagors — Mortgagee 
acquiring portion of equity of redemp- 
tion pending suit — Doctrine of lis pen- 
dens does not apply — Mortgagee can 
insist upon redemption of shares of mort- 
gagors 3186 

S. 60 — Mortgage-deed providing for 

payment in 12 years — But in default of 
payment of interest regularly mortgagee 
entitled to sue for entire money before 
expiry of period fixed for redemption — 
It is open to mortgagee to waive benefit 
of acceleration 1526 

S. 60— Mortgagor subsequently exe- 
cuting simple deed agreeing not to re- 
dcom mortgage before satisfying simple 
debt is not binding on transferee, but 
subsequent mortgage embodying this 
condition would bo enforceable 27a 

S. 76 — Usufructuary mortgagee of 

under-propriotary plots is bound to pay 
rent to superior proprietor— Suit for con- 
tribution against mortgagor in absence 
of any stipulation is not maintainable — 
Contract Act (1872), S. 69 286 

U. P. Court of Wards Act (4 of 1912) 

S. 54 — S. 54 applies to claim even 

though subject to pre-emption right of 
another 419a 

U. P. Land Revenue Act (17 of 1876)* 

Civil P. C. (1908), O. 32. R. 7— 

Compromise in mutation proceedings on 
behalf of minor without leave of Court 
is not bad — Provisions of Civil P. C., 
are not applicable en bloc to proceedings 
under U. P. Land l.evonue Act (17 of 
1876) 2176 

(3 of 1901) 

Under-proprietary right — Cash 

dahiyak and birt right — Distinction bet- 
ween, explained 336 

S. Ill — Partition case before re- 
venue Court— Question of title raised by 
applicants themselves— Civil suit to 
decide question of title is maintainable 

306 

S. Ill — Unless revenue Court re- 
fers question under S. Ill, civil Court 
has no jurisdiction to decide question of 
title 2706 


Sdbject Index, 1918 Oudh 

U. P. Land Revenue Act 

5. Ill — Suits contemplated under 
S. Ill are not governed by Limitation 
Act (9 of 1908) 99 c 

5. Ill (l) (b) — "Civil Court” in 
S. Ill (l) (b), means civil Court of com- 
petent jurisdiction 99 a 

S. Ill (l) (b)— Suit instituted in 
wroDg Court within three months of 
order under S. Ill but presented beyond 
three months in proper Court, on return 
for presentation to proper Court, cannot 
be entertained 996 

S. 131 — Relationship of sharers con- 
tinues until partition 309 (2)6 


Wajib-ul-arz 

Construction compatible with rules 

of personal law should be adhered 3446 

Construction— Entry declaring son- 

less widow entitled to property for lifo 
with power to dispose of for necessity— 
Entry did not amount to custom 344o 
Will 

Construction — Vested remainder 

subject to maintenance grant to plaintiff 
—Plaintiff becomes entitled to property 
devised immediately on termination 
of life-estate 389a 

Construction — Several legatees 

named in succession — Will confers ab- 
solute estate on eventual legatooand not 
life estate on testator's death 341 

Revocation must be proved by cloar 

and satisfactory evidence 225* 

Construction — Power to adopt hold 

legal 225/ 

Revocation — Subsequent will not 

forthcoming— Original will is not re- 
voked 225/ 

Execution— Proof— Due execution 

must be proved — Due execution explained 
—Will by competent testator— Presump- 
tion is that he understood it— Presump- 
tion is rebuttable — Where mental 
capacity challenged, proof of sound dis- 
posing mind must be given— What is 
sound and disposing mind stated 

Construction — Will in favour of 

wife— Testator held devised full and 
complete estate and not merely a life 
estate 626 
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Lindsay, J. C. 

F.lizad Ilusain — Defondant — Appel- 
lant. 

v. 

Item Bahadur — Plaintiff — Respon- 
dent. 

Second Appeal No. 33 of J917, Deci- 
ded on 19th November 1917, from decree 
of Second Addl. Judge. Lucknow, 1> - 
13th Docomhor 1910. 

(a) Trftntfrr of Properly Act (1882* S. 51 
— Purchuaer knowing that vendor can tell 
only undrr certain circumtlancet failing to 
mnke inquiry ot to exittence of tuck circum- 
tinned- He it not entitled to compensation 
for improvements. 

Where A purrhaver know* or i-. pr.-tim -J to 
know that the vendor can sell only under cer- 
tain ciictumtinco* and he cither know* that 
*uch circuinUinco* do not exist or wilfully ah' 
Ski ins from making any inquiry on the subject, 
tho mere fact that ho purchased for cOn»idera- 
lion will not tultn-c to *ho.v good (ailh and lie 
will not be ablo to claim compensation under 
S. 01, for improvements effected bv him. 

[PS Oil 

❖ (b) Transfer of Property Act (I882>, 
S. 5t— Owner of limited interest making im- 
provements- True owner standing aside and 
not asserting rights— Equitable right arises 
in favour of limited owner apart from S. 51. 

Apart from the provisions of S. 61 however an 
oqui table right may arise in favour of the owner 
of a limited interest who makes improvement-. on 
tho property in his possession. [1* 3 C 2} 

But ibis right can only come into existence if 
it can bo shown that the true owner stood aside 
and abstained fion. asserting his rights. Thera 
must be in such cases some equity arising out of 
tho conduct of tho true owner and further, apart 
from tho conduct of tbc owner in this connexion, 
tbc light cannot coine into existence unless it is 
found that the person in possession was under a 
mistaken belief that ho had a permanent inter- 
nal iu tho piopcrlv. 11* 3 C 2) 

Gokaran Nath Misra and Tlarkaran 
Nath Misra — for Appellant. 

Hi sheshwar Nath Srivastuva — for Res- 
pondent. 


Judgment. — This is a defendant's ap- 
l*o 1 1 arising out of a suit for ejectment 
brought l>) the plaiutiff-rospondont Ueoi 
Bahadur fort-lie purpose of recovering 
possession of :i Imus*. There was also 
» claim for ntesito pr' lifs. Tho facts of 
the case are a little complicated and ro- 
•|uiro l-» he b t out at some longth. Tho 
properly in dispute consists of a plot of 
lanl situated in the city of Lucknow 
upon which there is at present standing 
a pacca house. If is said that this plot 
h -r>iige l origin illy to one Ram l’rasad 
Kayastha who died some timo in tho 
year i*7(>. It i.> stated that at I he timo 
Ram Prasad died tho only buildings 
standing on this plot of land were a 
kaehcha dal hi ’ and a " kothri." In 
fact tho ground appears to have been 
used as a small garden and these build- 
ings wero for the residence of tho mali. 
Rant Prasad left a widow Mt. Chhogur 
Kuar, who survived him for many years. 
It is admitted that she died in tho 
month of Decomber 190.8. On 14th Oc- 
tol»er lssi Mt. Chhogar Kuar sold tho 
plot of land in dispute to her brother 
Madho Prasad. The property was sold 
for Rs. 80 ami in tho sale deed which 
was executed the property was described 
as consisting of " a piece of land used as 
a garden with a dalan and a kothri.” 
The price paid by Madho Prasad was 
Rs. 80. It has been found that after 
Madho Prasad acquired this property he 
sot about building a house which he 
erected, it is said, at a cost of Rs. 1,000 
or Rs. 2,000. In the year 1900 shortly 
before his death, Madho Prasad made a 
gift of this property to his Guru, a man 
named Baba Baratn Bilas. Baram Bilas 
in his turn sold this property to Mir 
Buuiad Husain on 3rd Juno 1902. Mir 
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2 Oudh Etizad Hussain v. Beni 

Bu iiiad Husain was the father of the 
defendant. respondent, Mir Etizad Hu- 
sain.- The plaintiff in this case, Beni 
Bahadur, claims to be the reversioner of 
Ram Prasad. He is, it appears, the son 
of Ram Prasad's sister and the Courts 
below have found that he is the only 
relation of Ram Prasad who can claim 
us his heir. There is no longer any dis- 
pute as to this matter. 

A variety of defences was set up in 
the Court below, hut for the purposes of 
disposing of this appeal it will not ho 
necessary to refer to them all. It is now 
conceded that the legal title to this pro- 
perty is with the plaintiff and the only 
question outstanding is whether the 
defendant- appellant is entitled to any 
compensation before an order for his 
dispossession is mado. The case as to 
compensation was dealt with by both 
the Courts below with reference to the 
provisions of S. 51, T. P. Act. The Mun- 
sif was of opinion that in the circum- 
stances the defendant could not ho 
ciected without compensation being paid 
to him by the plaintiff. It has been 
found that the houso which now stands 
upon the land in dispute was constructed 
by Mad ho Prasad after his purchaso from 
tho widow : and it has also been found 
that since the dato of the purchaso by 
Buniad Husain a sum of about Rs. 500 
has been spent on repairing tho property. 
For various reasons tho Munsif thought 
the caso was covered by S. 51 and ac- 
cordinglv, while giving the plaintiff a 
decree for ejectment, ho ordered the 
payment of compensation to the defon- 
dant, or. in ca*o the compensation was 
not paid, ho directed the defendant to 
pay to tho plaintiff tho value of tho 
land. Tins decree has been reversed in 
appeal hy tho Additional Judge. He 
was of opinion that tho caso could not 
ho brought within the purview of S. 51 
and that consequently the plaintiff was 
not liable to pay any compensation as a 
condition prece lent to his obtaining pos- 
session of tho property. 

The first point which has been argued 
before me is with reference to this ques- 
tion of compensation and tho terms of 
S. 51, T: P. Act. This section lays down 
that when the transferee of immovable 
property makes any improvement on the 
property, believing iu good faith that he 
is absolutely entitled thereto, and he is 
subsequently evicted therefrom by any 
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person having a better title, the trans- 
feree has a right. to require the person, 
causing the eviction either to have the 
value of the improvement estimated and 
paid or secured to the transferee, or to 
sell his interest in the property to the 
transferee. In dealing with the law as 
laid down in this section, the learned 
Judge observed that the question which 
had to bo determined was tho position 
which Mad ho Prasad occupied with res. 
pact to the land in suit. It is to be 
noted that the present defendant cannot 
he said to have improved the property, 
for, as has been mentioned, the pacoa 
house was built on the plot by Madho 
Prasad. Whether tho repairs which 
wore done by tho defendant after the 
date of his purchase could bo treated as 
improvements under this section is a 
matter of some difficulty. I shall refer 
to this point later on. Tho Judge came 
to tho conclusion that Madho Prasad 
was not a transferee who believed, or 
who could havo believed, in good faith 
that he was absolutely ontitlcd to tho 
property. 

ThoJudgo pointed to tho fact that 
Mt. Chhogar Kuar was a Hindu widow 
who had theroforo only a limited inter- 
est in the property. Ordinarily sho 
could not transfer the property except 
for tho period of hor life. Tho Judge 
found that no logal necessity for the 
transfer had been provod. Cortain ovi- 
dcnco was put forward on behalf of the 
defendant for tho purpose of showing 
that there was a legal necessity, but this 
evidence has been rejected as unreliable. 
The learned Judge also referred to the 
fact that Madho Prasad being tho brother 
of the lady must ‘have been acquainted 
with tho circumstances and must also be 
taken to know the Hindu law relating 
to tho power of widows to transfer tho 
property which they have acquired from 
their husbands. Ho found that Madho 
Prasad must have been aware that there 
was no legal necessity for tho sale and 
that in these circumstances he could not 
claim to be a transferee who believed in 
good faith that he had an absolute title 
to the property he had acquired. This 
fiuding of the lower appellate Court has 
been criticized here on a variety of 
grounds; but it seems to me that I must 
hold that what the Judge has found 
amounts to a finding of fact with which 
I am not competent to interfere. 
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The expression good faith ” is de- 
fined in S. 3, Cl. 20, General Clauses Act, 
which lays down that a thing is deemed 
to he done in good faith where it is in 
fact done honestly, whether it is done 
negligently or not. Certain facts have been 
found by the Judge to which I have been 
referred above, and it appears to me that 
on those facts it was open to him to find 
that Mad ho Prasad could not have had 
an honest belief that he was the abso- 
lute owner of the property. Conse- 
quently, as the Judge observes, if Madho 
Prasad were alive bo could not have set 
up a claim to compensation under S. 51. 
The conclusion of the learned Judge on 
this part of tho caso is supported by a 
ruling of the Madras High Court as 
Nanjaapa Goundan v. Peruina Goun. 
( Jan (1). There it was held that whore 
a purchaser knows, or must bo presumed 
to know, that tho vendor could soil only 
under certain circumstances and ho 
hither knows that such circumstances do 
not exist or wilfully abstains from mak- 
ing any inquiry on tho subject, tho mero 
fact that ho purchased for consideration 
will not suftico to show good faith ; and 
ho will not ho entitled to claim compcn- 
Isation for improvomentseft'oeted hy him. 
So much for the caso sot up by tho ap- 
pellant under S. 51, T. P. Act. It fol- 
lows that if Madho Prasad acquired no 
right under this section, the defendant, 
appellant, who has taken a transfer of 
such title as Madho Prasad had, cannot 
lay claim to any higher rights than 
Madho Prasad would have had himself. 
It may ho, as argued, that Buniad 
Husain gave full value for the property 
to the person to whom Madho Prasad 
had made a gift. But that does not 
not affect tho legal question under con- 
sideration. If no right had arisen to 
Madho Prasad under S. 61, then no such 
right could have passed by purchase to 
tho appellant. 

A further question then arises. If 
S. 51 docs not apply to the case, is there 
any other ground upon which compensa- 
tion could be awarded to the defendant 
in this caso ? Madho Prasad certainly 
did not come into possession of this pro- 
perty as a trespasser. He was in any 
case the purchaser of a limited interest 
which would enure for the life of the 
.widow. I think there can be no doubt 
jtliat on the authorities, and apart from 

1. (I9C9) 22 Mad 530=4 I C 18. — 
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provisions oi ». oi, an 
right may arise in favour of thdfAfld 
of a limited interest wfrb makes improve- 
ments on the property in his 
sion. 

But this right can only come into 
existence if it can be shown that tho 
true owner stood aside and abstained 
from asserting his rights. There must 
be in such cases some equity arising out 
of the conduct of the true owner; and 
further, apart from tho conduct of t he 
owner in this connexion tho right can- 
not come into oxistencu unless it is 
found that th* person in possession was 
under a mistaken belief that ho had a 
permanent interest in tho property. This] 
doctrine has been appealed to by the 
appellant's learned counsel for tho pur. 

! 1 ■ • - - *e of hi' client; 

but it seems to me that the conditions 
me not satisfied which would justify me 
in holding that an equitable l ight had 
■ > b pi • Hants favour . To 

begin with, we huvo the finding of tho 
Coni’ below that Madho Prasad could 
not l.avo been undor tho boliof that ho 
had any permanent interest in this pro. 

I rty. Coming now to Buniad Ilutain, 
the predecessor- in. interest of the appel- 
lant. it is probably tho fact that he was 
under the belief that lie had acquired an 
absolute interest in this land which 
would have entitled him to hold on to it 
as long .as ho chose. But then it cannot 
be pretended that the improvements 
erected on the land in disputo were 
made by Buniad Husain. It is true they 
were purchased hy him, but they were 
not made by him; and soon this ground 
it appears to mo that the dofendant.ap. 
pellant lias not made out a case for 
cquitahlo relief. 

Tho again there is another point to ho 
considered. In order to entitle the 
holder of a limited interest in tho pro- 
perty to equitable relief in this manner 
there must, as I have said, he some con- 
duct on the part of tho true owner in 
virtue of which the person in possession 
was encouraged to make tho improve- 
ments. The law in this matter has been 
expounded in a ruling of their Lordships 
of tho Privy Council reported a6 Deni 
Horn v. Kundan Lai (2). After setting 
out an extract from a decision of the 
A llahal ad High Court rep orted as Gopi. 

2. (1899) 21 All 496=26 I A 58 (I> C). 
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v. Bisheshar (3), their Lordships observe 
as follows : 

It is to be regretted that the loose and in- 
adequate statement of the rule of equity, which 
is reported in Gopi v. Bisheshar (3), should 
have been accepted, apparently without much 
consideration, by the learned Judges of both 
appellate Courts. The proposition, if it were 
carefully supplemented, might possibly be made 
to apply to the case where the owner of land sees 
another person erecting buildings upon it. and 
knowing that such other person is under the 
mistaken belief that the laud is bis own property 
purposely abstains from interference with the 
view of claiming the building when it is 
eroded." 

In dealing with this part of the case 
we have to consider the position of the 
prosont plaintiff Beni Bahadur. 1’p till 
the time of Mt. Chhogar Kuar's death 
at tho cud of 1908 Beni Bahadur was in 
no senso an owner of the property in 
dispute. He was the prospective heir 
of tho property, being the nearest rela- 
tive of Ram Prasad then in existence. 
But he cannot in any sense be described 
as the owner of the property ; and it 
seems to me therefore impossible to ap- 
ply this equitable doctrine on the foot- 
ing that Beni Bahadur was the owner 
of the property in suit and could and 
should have interfered in order to pre- 
vent the appellant or his predecessor 
from erecting buildings on the land. It 
is pointed out that Beni Bahadur in the 
lifetime of Chhogar Kuar brought seve- 
ral declaratory suits rolating to certain 
alienations which Mt. Chhogar Kuar had 
made and it is claimed to bo a signifi- 
cant fact that he never brought any 
such suit with respect to the property 
with which we are now concerned. All 
tho same I cannot accept the argument 
that Beni Bahadur was necessarily under 
any obligation to bring such a suit, and 
his omission to bring a suit of this kind 
cannot, in my opinion, be considered as 
amounting to any act on the part of the 
owner by reason of which the person in 
possession was encouraged to lay out 
money in improvements. Beni Bahadur 
in the course of his evidence was asked 
to explain why he had never brought 
any suit in the widow's lifetime regard- 
ing this property, and his answer was 
that he did not consider that he had any 
right to the property so long as Mt. 
Chhogar Kuar was alive. In short it 
6oems impossible to treat a mere rever- 
sioner as an owner for the purpose of 

~s7Tl885) AWN 100. 


applying this doctrine of equity. A may 
be a reversionary heir and he may do 
acts which encourage the person in pos- 
session to erect buildings of a perma- 
nent character. When the reversion falls 
in on the death of the life-tenant, B is 
the nearest heir in existence and not A. 
Would it be possible for the person in 
possession to set up an equitable right 
against 7?, on the ground that A, who was 
the previous reversionary heir, bad en- 
couraged the holder of a limited interest 
to suppose that he was in with a perma- 
nent title ? I think not. It seems to 
me therefore that neither under S. 51, 
nor under this doctrine of equity to 
which I have referred, can the appellant 
be said to be entitled to compensation 
in this case. 

It has been suggested that at any rate 
the lower Court ought to allow tho de- 
fendant to remove the materials of the 
house before tho plaintiff is given pos- 
session. Hero again I think the argu- 
ment fails. Tho reversioner is entitled 
to the property as it stands at the time 
of the widows’s death. Here we liavo 
the fact that the widow died in 1908 
and at that time tho house had been 
built. It has further been suggested 
that the appellant is entitled to the 
money which ho laid out by way of re- 
pairs. This argument must fail for the 
same reason. It seems from tho accounts 
which were put in by tho defendant that 
tho money he spent on repairs of the 
house was spent for tho benofit of the 
tenant of the premises from whom the 
appellant was receiving rent. It is also 
made to appear from the accounts that 
the money wa9 expended in the year 
1907, that is before the date of the 
widow's death. I can see no reason why 
the plaintiff should not have the benefit 
of the law which entitled him to posses- 
sion of the property as it stands at the 
time when tho succession opens. The 
case may be a hard one, but tho defen- 
dant-appellant is in no worse position 
than any other person who has bought 
property from another holding under a 
defective title. He cannot set up the 
hardship to himself as any ground for 
resisting the claim of the rightful o\vner; 
and least of all, when he has not been 
able to show that the rightful owner has 
done anything which would give rise to 
an equitable right in his (appel.ant s; 
favour. I am satisfied therefore tnac 
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the decision of the lower appellate Court 
is correct and I dismiss this appeal with 
costs accordingly. 

B.v./r.k. Appeal dismissed. 


A. 1. R. 1918 Oudh 5 

Lindsay, J. C. 

Kalu Singh — Defendant— Appellant, 

v. . 

Randhir Singh and others — Plaintiffs 
and Defendants— Respondents. 

Second Appeal No. 276 of 1916, Deci- 
ded on 2nd April 1918, from decree of 
Dist. Judge, Rae Bareli, D/- 20th April 
1916. 

(a) Trantfor of Properly Act (1882), S. 53 
— Fictitious. 

A sale cannot be said to be a wholly fictitious 
transaction if any consideration has |assed. 

(I* GO 1) 

(b) Transfer of Property Act (1882). S. S3 
— Preference— Transfer is not rendered void 
— Transfer must be to defeat all creditors. 

Section S3, T. 1*. Act. docs not render avoid 
transfers which are inado merely for the (>urpo>e 
of profaning one creditor to another. In order 
to constitute a transfer void under that section, 
it must bo shown to be a transfer which was 
made for tho purpovc of defeating all the credi- 
tors of tho transferor. (I* G » 1 

(c) Transfer of Properly Act (1882), S. 53 
—Transfer for inadequate consideration — 
Still bona fide transferee is protected al- 
though transferor intended todefeat or delay 
creditors— Burden of proof is on plaintiff. 

In a case under S. 63, T. I*. Act, the plaintiff 
must prove that tho transferee is a party to the 
fraud. Wont of good faith cannot bo presumed; 
it must bo proved; and oven if it bo shown that 
tho transfer was niado for a grossly inadequate 
consideration, tho transferee who acts in good 
faith is within tho protection of the proviso, al- 
though it may fco tb.it tho Iran -fur was intended 
by tho transferor to defeat and delay his crcdi- 
tors. [I* 7 C 1] 

Ali Mohammad— for Appellant. 
Samiullah Ileg— for Respondents. 
Judgment. The facts of this caso are 
as follows: On 7th February 1905, de- 
fendants 3 and 4 to this suit, ltajpat 
Singh and Mt. Jagannathi Kuar, execu. 
ted a bond in favour of tho plaintiff 
Randhir Singh. On 3rd September 1912, 
Randhir Singh got a simple money de- 
croo on this bond for Rs. 1,441 odd. On 
1 st September 1912 (that is, two days 
before the decreo was obtained) these 
two defendants executed a sale deed 
of certain pioperty in favour of defen- 
dant 2, Indar Singh, who admittedly is 
a brother of Mt. Jagannathi Kuar. This 
deed was subsequentiy registered on2Sth 
Novomber 1912. On 19th September 
1912 the plaintiff Randhir Singh in exe- 
cution of his decreo attached the pro- 


perty covered by this sale deed, but this 
attachment seems to have been defeated 
by the transfer which had been made on 
1st September 1912 and tho consequence 
was that on 3rd April 1913, Randhir 
Singh brought a suit for a declaration 
that the transfer was void. A written 
statement was filed on behalf of tho de- 
fendant, ltajpat Singh, on 5th August 
1913, and on 22nd October 1913 Randhir 
Singh withdrew tho suit with leave to 
bring a fresh action. Then on 28th No- 
vember 1913 two suits for pre-emption 
were filed. Ono of theso suits was by 
the plnintiff Randhir Singh and tho 
other was by Kalu Singh, who is defen- 
dant 1 in tho presont case, l.ator on 
Randhir Singh had his suit dismissed on 
tho ground that he did not desiro to 
prosecute it. The result was that on 
30th March 1914, a decree for pro einp- 
tion was passed in favour of Kalu Singh 
and on 28th April 1914, Kalu Singh 
deposited tho money dirocted by tho 
pre emption decree. On 9th May 1914 
a warrant directing delivery of possos- 
sion to Kalu Singh was issued. This was 
executed on 30th May 1914, on which 

dato tho process sorvor roported that 
possession had been delivered (Ex. A-ll), 
After this Kalu Singh objected to an at- 
tachment of this property made by Ran- 
dhir Singh, on the ground that it belong- 
ed to him and was not liable to ho sold in 
execution of tho decree obtained against 
defendants 3 and 4. This objection was 
allowed and consequently we have tho 
presont suit brought by Randhir Singh 
with the object of obtaining a declara- 
tion that notwithstanding tho dealings 
with the property to which I have re- 
ferred above, it still continues to bo tho 
property of his judgment-debtors and is 
liable to bo sold in execution. 

The Courts below do not appear to mo 
to have had any very clear conception 
as to the nature of the caso put forward 
by Randir Singh and indeed it may be 
said that Randhir Singh himself was not 
quite sure of the grounds upon which he 
sought relief. There is an allegation in 
the plaint to the effect that the sale, 
which purported to have been made on 
1st September 1912, was “a wholly ficti- 
tious transaction” and there are other 
allegations in the plaint which would 
lead to tho conclusion that tho case 
which Randhir Singh was putting -for- 
ward was that there was in fact uo sale, 
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and that the property still remained in 
the bauds of the vendors Rajpafc Singh 
and Mt. Jaganuathi Kuar. Obviouslvifthe 
plaintifl had hecn able to establish 
that there was in fact no sale and that 
the property had never actually been 
transferred, he was entitled to have a 
declaration that it still remained the 
property of his judgment-deUois and 
was liable to bo sold in execution. Hchas 
not howevr been able to establish that 
case. 

The lower Courts have not found as a 
matter of fact that there was no consi- 
deration for the sale. On the contrary 
they are both agreed in finding that 
there was consideration, although they 
describe that consideration as being in- 
adequate. In short, the Courts below 
have dealt with this case as if it were a 
caso under S. o 3, T. P. Act. Thev have 
come to the conclusion, so far as I can 
gather, that there was a sale hut that it 
amounted to a fraudulent transfer, the 
intention being to defeat the rights of 
the plaintiff. creditor, Rindhir Singh. It 
is true that both the Courts in their 
judgments refer to t lie sale as fictitious. 
This is altogether inconsistent with tho 
finding that there was consideration (al. 
though tho consideration was inadequate) 
for it cannot in any way ho said that a 
sale is a wholly fictitious transaction if 
any consideration has passed. ThoCourts 
then have avoided the sale in favour of 
tho plaintifl' on the ground that it was a 
fraudulent transaction entered into bet- 
ween close relations in circumstances 
which led inevitably to the conclusion 
that the intention of tho transferors was 
to defeat the rights of Kalu Singh. If I 
have understood thoetlect of ti.e judg- 
ment of the Courts below correctly, then 
all that need bo said is that the caso 
even as found by them is not one under 
S. *33, for this section docs not render 
void transfers which arc made merely 
for the purpose cf preferring on? credi- 
tor to another. In order to constitute a 
transfer void under S. -33 it must he 
show n to ho a transfer which was made 
for the purposo of defeating all the cre- 
ditors of tho transferor. I may mention 
hero that the deed of 1st September 
1912 refers to a number of debts, which 
wete said to be owing by the transferor 
at tho time of the sale. Under the terms 
of the deed provision is made fpr the 
payment of some of these debts, a por- 


tion of tho consideration being left with 
tiie purchaser for the purpose of dis- 
charging various incumbrances which 
- are referred to. 

Tho ground which has been taken by 
the defendant-appellant Kalu Singh is 
that .S. 53, T. P. Act, did not apply to 
the case at all, and that even if it did, 
he is protected by the proviso to that 
section, which lays down that nothing 
in the section shall impair the rights of 
any transferee in good faith and for 
consideration. Both tho Courts below 
have referred to a variety of circumstan- 
ces attending the execution of the deed 
of 1st September 1912, for the purpose 
of showing that a fraud was iutendod to 
be worked. First of all, we havo a re- 
ference to the fact that the purchaser 
was a close relation of tho vendors. Thou 
it is pointed out that tho property was 
sold for a grossly inadequate price. It 
is said that tho real value of tho pro- 
perty is about Hs. 7,000, while it was 
sold for less than Rs. 2,000. A reference 
is also made to tho secrecy with which 
the sale deed was executed us also to 
tho great delay in having tho sale deod 
registered. It has also been found that 
the purchaser Indar Singh was a man of 
no substanco and, lastly, stress is laid 
upon the fact that tho transfor included 
practically tho whole of the property of 
defendants 3 and 4. The first Court in 
dealing with the caso of Kalu Singh hold 
that tho onus lay upon him to prove that 
he was a bona fide transferee for consi- 
deration. The Subordinate Judge wasof 
opinion that he had failed to discharge 
this burden. lie held that ho was a rela- 
tionof the vendors (as he undoubtedly is) 
and that he had pre-empted a fraudulent 
and fictitious salo. The Subordinate Judge 
went further than this and remarked # 
that oven if Kalu Singh were innocent 
of fraud, he would not be in a position to 
resist the plaintiff's suit. Tho view 
taken by the Subordinate Judge is that 
Kalu Singh by virtuo of tho pre-emption 
decree stands in the shoes of the original 
purchaser, Indar Singh, and that conse- 
quently it was for him to show that the 
sale was bona fide and above board. 

These findings have been accepted in 
their entirety by the learned District 
Judge, who also refers to another circum- 
stance. Ho says that it has not been 
proved that possession of the property 
sold was ever delivered to the purchaser 
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Indar Singh. It seems to mo that the 
decisiou of both tho Courts below in 
this matter is erroneous and that Kalu 
Singh is entitled to tho benefit of tho 
proviso to S. 53, T. P. Act, oven if it be 
supposed that that section can bo ap- 
plied to the case. In the first place there 
seems to be no doubt that, so far as Kalu 
Singh is concerned, ho has given con- 
sideration. That fact indeed is not dis- 
puted by the Courts below, for as I have 
said, they both found that there was 
consideration, although they say it was 
inadequate consideration. The proviso 
to S. 53 however says nothing at all 
•about inadequate consideration and wo 
must tako it as an established fact that 
consideration has been given by Kalu 
Singh. It is proved that he deposited 
in Court the money which he was ordored 
to deposit by the pre-emption decree. 
Ho is therefore a transferee for confe- 
deration. 

The only other question is whether ho 
is a transforoo in good faith. Tin* burden 
of proving want of good faith on tho part 
of Kalu Singh lay upon tho plaintiff, it 
is tho plaintiff who is suing to establish 
his right to attach tho property in suit 
as being that of bis judginont. debtors, 
and it is for him to prove all tho facts 
which are necessary to entitle him to 
that rolief. Further it is to he remoin- 
boiod that Kalu Singh was successful in 
getting tho attachment of this property 
raised in tho executing Court. It is 
quite wrong thorefore to say that Kalu 
Singh was hound to prove his good faith 
in ordor to dofoat tho claim of the plain- 
tiff. The law on this subjoct has been 
expounded at great length in a judgmont 
of tho Bombay High Court reported as 
lihagwant Appaji v. Kedari Kashinath 
(1). 1 may also refer to a judgment of 

fclio Calcutta High Court in Ishan Chun - 
der Das Sarkar v. Mshu Sirdar (2). In 
a caso under S. 53 the plaintiff must 
prove that the transferee is a party to 
tho fraud. Want of good faith cannot 
bo presumed: it must be proved; and 
oven if it bo shown that the transfer was 
made for a grossly inadequate considera- 
tion, tho transferee who acts in good 
faith is within the protection of tho 
proviso, although it may ho that the 
transfer was intended by the transferor 
to defeat and delay his creditors. A man 

'• (1901) 36 Bom 90S. 

2. (IS07) 21 Cal 325. 


cannot bo convicted of dishonesty be- 
cause ho has made an extremely good 
bargain. 

What then is the evidence in this caso 
to show that tho transfer to Kalu Singh 
was not made in good faith? Tho learned 
counsel has not l>een able to refer mo to 
any evidence upon litis point, except 
perhaps the solitary fact that Kalu Singh 
is a nephew of one of the transferors, 
Rajpat Singh. In para. 8 of the plaint 
it was said that defendants 2 and 3 60 t 
up Kalu Singh to briug a suit for pre- 
emption and that the decree passed in 
his favour was a fraudulent decroo be- 
cause tho vendors admitted tho sale in 
favour of Indar Singh. There is nothing 
beyond this bare allegation to show that 
Kalu Singh was any party to a fraud ; 
and it certainly cannot he assumed 
merely from the fact that the defendants 
in tho pre-emption suit admitted tho 
salo, that Kalu Singh was acting neces- 
sarily in collusion with thira. Had 
matters ondod with tho transfer made 
by defendants 3 and 4 in favour of Indar 
Singh, tho result might have boon dif- 
ferent. I quite admit that there aro a 
great many suspicious incidents attached 
to the transfer mado in Indar Singh’s 
favour, which might porhaps have justi- 
fied a finding that tho salo to him was a 
fraudulent salo within tho meaning of 
S. 53; but tl»o caso lias gone a stage be- 
yond this an.l tho transferee now under 
the orders of tho Court which passed tho 
preemption docroe is not Indar Singh 
but Kalu Singh, and consequently it lay 
upon tho plaintiff to establish t hat tho 
present transferee Kalu Singh was guilty 
of bad faith. There is absolutely noth- 
ing to show that Kalu Singh was in any 
way a party to tho negotiations which 
ended in tho salo of 1st Soptombor 1912. 
nis own story is that he knew nothing 
about this transfer till a considerable 
time afterwards. The result is that all 
that tho Courts belovv have betMi able to 
say with regard to Kalu Singh is that 
he failed to give proof of his bona tides 
in bringing a pre-emption suit and ob- 
taining a decree. If this amounts to a 
finding that Kalu Singh is guilty of bad 
faith, then it is an erroneous finding 
based upon a wrong view of the law. It 
lay upon the plaintiff to establish the 
want of good faith on the part of Kalu 
Singh, and if that is not established, the 
transfer to him cannot bo declared void 



8 Oudh 


Mcrlidhar V. Baldeo (Lindsay, J. C.) 1918 


under S. o 3. His case falls clearly 
within tho proviso to that section. The 
appellant therefore is entitled to succeed 
on th is ground. 

I allow the appeal, set aside the decree 
of the Court below and direct that the 
plaintiff’s suit be dismissed with regard 
to Kalu Singh with costs in all three 
Courts. 

B.V./ll.K. Appeal allowed. 


A. I. R. 1918 Oudh 8 

Lindsay, J. C. 

Murlidhar — Decree- holdor — Appli- 
cant. 

v. 

Baldeo Singh — Judgment-debtor — 
Opposite Party. 

Execution Appln.No. 139 of 1917, De- 
cided on 18th September 1917, against 
order of Dist. Judge, Sitapur, D/- 17th 
May 1917. 

Civil P. C. (1908), O 21, Rr. 89 and 90 - 
Application under R. 90 dismissed for de- 
fault— Subsequent application under R. 89 is 
not barred. 

A judgment-debtor, who make* an application 
under 0. 21, R. 00. which is dismissed for default, 
is not thereby disqualified from subsequently 
applying for getting back liis property undo’r 
R. 8‘J, O, 21 of tbo Code. IP 9 C l) 

Ishwari Prasad — for Applicant. 

Judgment . — This application for revi- 
sion raises a point of law which I havo 
not soon discussed before, but after 
listoning to tho arguments of tbo learned 
counsol for tho applicant and reading 
tho judgment of the Court below I think 
tho lower Court’s order ought to bo 
maintained. Tbo facts may be briefly 
stated as follows: 

The applicant here is the decree- 
holdor. The opposite party is the judg- 
ment-debtor. The property of the judg- 
mont-debtor was put to sale, and was 
sold. After tho sale had taken place, 
it seems that the judgment-debtor made 
an application to the executing Court 
under the provisions of O. 21, R. 90, 
that is to say, he asked the Court to sot 
aside the sale on the ground that there 
had been material irregularity or fraud 
in publishing or conducting it. It is 
admitted that this application was dis- 
missed for default. A notice was issued 
to the decree-holder who attended the 
Court, but on the day fixed for disposal 
of the application the judgment-debtor 
was absent and his application was ac- 
cordingly dismissed. Therefore, he went 


to the executing Court with a petition 
under 0. 21, R. 89, and in tho course of 
this petition he mentioned the fact that 
he had previously made an application 
under R. 90. adding that he had with- 
drawn it. The question is, whether the 
fact that the judgment-debtor had made 
this application under R. 90 which was 
dismissed for non- prosecution is a bar 
to the entertainment of the application 
under R. 89. In this connexion the im- 
portant words are to he found in R. 89, 
sub-R. 2, in which it is stated that 
' where a person applies under R. 90 to sot asido 
the sale of bis immovable property, ho shall not, 
unless be withwraws 'his application, bo entitled 
to make or prosccuto an application under Ibis 
rule." 

It was contended before the learned 
Judge of the Court below that tho judg- 
ment-debtor had not withdrawn his 
application under R. 90 and that his 
failure to attend and the allowing of 
the application to bo dismissed for do- 
fault does not amount to withdrawal. 
Tho learned Judge seems to think that 
it did not matter in what way tho with- 
drawal was jnado; and ho states in his 
judgment that there is no specified pro- 
cedure laid down for tho purpose of 
withdrawing an application. 

There is a good deal, I think, to bo 
said for this argument; but it appears to 
mo that it is possible to dispose of the 
case on another ground. R. 89, sub- 
R. 2, seems to me to contom plate 
that there shall not bo before an execut- 
ing Court two applications at tho same 
time, one under R. 89 and another under 
R. 90. The reason for this is obvious. 

R. 89 gives tho judgment. debtor a pri- 
vilege of getting back his property be- 
fore a sale is finally confirmed; and it 
would be absurd to allow him to a8k 
the Court to grant this privilege while 
he was at the same time in another pro- 
ceeding denying the validity of tho sale 
by alleging that it had been conducted 
or published in an irregularor fraudulent 

manner: and so I take it, the meaning of 
the rule is that if a judgment debtor, as 
in the present case, tries to got the sale 
set aside by making applications under 
both rules, ho will not be allowed the 
privilege conceded by R. 89 unless he 
withdraws the case which he has put 
forward in R. 90 proceedings and gives 
up his plea that the sale has been vi- 
tiated by fraud or irregularity. 
in the present case we have it that the 
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application under R. 90 was not prose- 
cuted, and it seems to me that when the 
application under R. 89 was made to the 
Court there was no application under 
R. 90 pending, and in these circum- 
stances I do not see how it was possible 
for the judgment debtor to withdraw an 
application which had already been dis- 
missed for default before the application 
lunder R. 89 was made. In the circum- 
stances I fail to see how the judgment- 
debtor was disqualified from applying 
under R. 89, and I think the order of the 
executing Court was correct. The ap- 
plication fails and is dismissed with 
costs. 

B.v./r.k. Application dismissed. 


A I. R. 1918 Oudh 9 

Lindsay, J. C. 

Hashmat Ali— Defendant — Appollant. 
v. 

Special Manager, Mahewa Estate — 
Plain tin — Respondent. 

First Rent Appeal No. 3 of 1917, De- 
cided on 12th April 1917, from c.ecree 
of I)y. Commr., Sitapur, I)/- 10th Nov. 
omhor 191G. 

(a) Estoppel— Suit by Manager of Court of 
Wards on behalf of ward as well as on be- 
half of others — Defendant knowing this 
cannot resist suit because ward is not sole 
owner. 

Whoro a dofomlnnt in n *uit brought b> the 
Manager of the Court of Watdt knows that 
Manager is suing on behalf of the ward a* well 
as on behalf of other pcrsocs interested in im- 
properly in dispute, he cannot resist I ho suit 
on the grout d that the ward is not tho solo 

ow ,lV m° ' ( I* 10 C 1 J 

(b) Civd P. C. (19081. S. 65 -Auction- 
purchaser is entitled to claim profits from 
date of sale. 

An auction purchaser of a share in a village 
is entitled to claim profits from tho date of tho 
salo. and not only from tho date when mutation 
is effected iu his name in tho Tillage papers. 

Nabi Ullah — for Appellant. 

Nagendra Nath Ghosh a l— for Respon- 
dent. 

Judgment.— The appellant Hashmat 
Ali was defendant in a suit in tho Court 
below brought under S. 108, Cl. 15, Oudh 
Rent Act, for tho recovery of profits for 
tho years 1320 to 1323 Fasli. Tho pro- 
fits wero sought in respect of a six annas 
share in the village and the total sum 
claimed was Rs. 6,320-7-0. Tho Court 
below gave a decree in favour of the 
plaintiff to the extent of Rs. 3,167-10-0 
with costs and future interest at six per 
cent. The first point which has been 


raised in appeal here is with respect 
to the right of the plaintiff to bring 
this suit. The plaintiff was tho Special 
Manager of the Court of Wards in charge 
of the estate of one Jai Jndar. The 
case for the appellant is that Jai Jndar 
was not tho sole owner of tho six annas 
share in respect of which tho claim was 
made. In order to understand tho 
matter raised by this argument it is ne- 
cessary to refer to certain facts. It 
appears that tho defendant Hashmat 
Ali executed a bond in favour of Raju. 
Balbhaddar Singh of Mahewa. After 
the death of tho Raja a suit was brought 
by his widow on tho bond and a decree 
was obtained. While execution proceed- 
ings wero ponding, Rani Raghuhans 
Kuar died and was succeeded by ono 
Rajemlra Bahadur, who became the 
Tulukdar of tho Mahewa Estate. Ra- 
jendra Bahadur took steps to execute 
tho decree and the result was that aftor 
a number of objections raised by Hash, 
inut Ali had been disposed of, tho pro- 
perty was eventually brought to sale 
by a public auction and was purchased 
by Rajendta Bahadur on 27th May 1912. 
Various other objections were aftor. 
wards raised by tho judgment. dobtor 
but t lie sale was confirmed on 28th June 
1912, and a salo certificate was issuod 
on 21st December 1914. By tho time 
this sale certificate came to bo issued, 
Rojondra Bahadur hod died and had 
been succeeded by his son Jai Indar 
whose property is under the manage, 
incut of the Court of Wards, and it is 
on the strength of this sale certificate 
that the present suit has be ou brought 
by the Court of Wards as ropresonting 
Jai Indar. 

It is to be observed that in the sale- 
certificate which was granted on the 
date above mentioned it was expressly 
stated by the Subordinate Judgo who 
was dealing with tho case that the certi- 
ficate was being granted to the Special 
Manager as guardian of Jai Indar for 
bis own benefit and’also for tho benefit 
of three other persons who wore tho legal 
representatives of the Rani. It is clear 
on all hands, and in fact it has been ad- 
mitted by tho learned counsol for tho 
Court of Wards, that Jai Indar is not 
the sole owner of the six annas share in 
respect of which the profits are claimed. 

It is admitted that tho Court of Wards- 
is managing the property on behalf of 



10 Oudh 


Chhannu Lal V. Mt. Raj Kuar 


1918 


Jai I n»l:ir and in a way as trustee for the 
other three persons who now represent 
the deceased Rani Rughubans Knar. It 
is a pity L think that these facts were 
not set out in the plaint, for the omis- 
sion to state them has given Hash mat Ali 
an opportunity of raising the plea which 
at first sight appears to be a plausible one. 
On examination, however, of the facts of 
the case it is altogether clear that 
Hashmat Ali s plea has got no substance 
in it. He lias been contesting the claim 
all along since the time the decree was 
obtained and execution was sought and 
lie very well know the facts. It is made 
to appear that the entry in the revenue 
papers is in favour of Jai fndar alone, 
und having regard to the ficts which 
I have already mentioned, it appears to 
.mo tint Hashmat Ali is not in the pre- 
sent suit in a position to contest the 
light of tlio Court of Wards to bring 
•forward this claim, it being of course 
understood that they are claiming not 
.only on behalf of Jai Indar but on bo- 
limit of tlio three other legal ropresenta. 
tives of Rani Righubans Kuar also. I 
am satisfied therefore that the plaintiff 
had tho right to bring this suit and that 
the plea which has been raised to tho 
contrary cannot ho sustained. 

Tlio next point taken is that tho 
plaintitf was not in a position to sue for 
profits accruing prior to tho date on 
which mutation was obtained in favour 
of Jai Indar. Hero again I think the 
plea must ho rejected, for, as tho lower 
Court observed, tho provisions of S. 65, 
Civil P. C., apply to tho case, and in 
virtue of those provisions it is clear that 
tho title to the six annas share accrued 
to the auction-purchaser from the date 
on which tho property was sold. It may 
or may not lie tho case that tho revenue 
papers show only Jai Indar as being in 
possession of tlio share since 1916, but 
the entry, whether its value may ho as 
prima facie evidence, is contradicted by 
the other evidence on the record, which 
shows that Jai Indar is one of four per- 
sons who are beneficially interested in 
the share since the date of the purchase. 
It is impossible, I think, to say that a 
good title to this six annas share having 
accrued to Jai Indar and these other 
legal representatives on tho date of the 
sale, they are not to have the profits of 
this pvoporty from that date. I see no 
reason whatever for holding that the 


plaintiff and his cosharers would only 
he entitled to recover profits from the 
date the mutation was made. It is ar- 
gued in this connexion that Hashmat 
Ali, being the lambardar, could not be 
made responsible to persons who are not 
recorded cosharers, and it was suggested 
that he might before the date of this 
sale have paid away tho profits to other 
persons who were so recorded. There is 
no virtue in this plea, for the point \va9 
never raised in Hashmat Ali’s defence. 
Ho never pretended that he had paid 
any money to any other cosharer in the 
village and so this defence is without 
merit The only other point raised is 
one which must be determined in favour 
of the appellant. Tho lower Court de- 
creed the claim only in part. According 
to tho decree which has been prepared 
tho plaintiff has been awarded full costs 
and the loarncd Counsel who appears 
for tho respondent admits that this is 
wrong. The decree will have to be cor- 
rected, for in tho circumstances tho 
plaintifl was only entitled to propor- 
tionate costs in accordance with the 
amount of his success. A fourth point 
relating to one of tlio items of tho ac- 
count between the parties was sought to 
bo argued, but it was brought to the lear- 
ned counsd’sattention that tho point was 
not raised in tho memorandum of appeal 
and tho argument was therefore with- 
drawn. The result is that the appeal is 
allowed in part; that is to say, the 
docreo of tho lower Court will be cor- 
rected by insertion of tlio propor order 
giving the plaintiff only proportionate 
costs. In other respects the appeal is 
dismissed. I make no order as to costs 
in this Court. 

B.v./R.K. Appeal pertly allowed. 


A. I. R. 1918 Oudh 10 

Lindsay, J. C. 

Chhannu Lal aud others— Plaintiffs 
ppellants. 


v. 

Ml. Raj Kua r- Defendant— Respon- 
mt. , 

First Appeal No. 25 of 1917, Decided 
i 18th September 1917, 

(a) Conlract Act (1872). S. 16 - Court • 
.war to interfere with hard and unconscion 
»!e bargains i* under S. 16. 

The onlv authority given to Courts m inam 
interfere, with what are known as b^rdao 
iconscicuable bargains 1 ’ is conferred hy b io- 
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(b) Contract Act (1872). S. 16 — Indebted- 
ness does not justify conclusion of undue in- 
fluence. 

Tho fact that a borrower is already indebted 
to tha lender does not by it elf justify the con- 
clusion that he is subject to undue influence. 

• IP 13 C 11 

(c) Contract Act (1872), S. 16-Size of debt 
on date of suit cannot support conclusion of 
undue influence — Rate of interest, whether 
excessive, depends upon value of security. 

Tho size of a debt at the date of suit is a 
matter which cannot be put forward as an argu- 
ment to support the conclusion that the parties 
wore treating on unequal term-. It i- impo"ib!e 
to lay down wbat constitutes excessive inlorest. 
A number of factors contribute to the agreement 
which regulates the payment of interest and the 
value of the security i> only one of the elements 
to bo considered : 42 Cal COO. Din Jrom. 

[P 13 C 1, 2] 

A. P. Sen— for Appellants. 

Mohammad Waaim — for Respondent. 

Judgment.’ The main issue raised in 
this appeal is an issuo of law, the ques- 
tion being to what extent tho Courts aro 
permitted to interfere with contracts 
between borrowers and lenders so as to 
reduce the rato of iutorest which has 
boon agreed on between the parties. Tho 
suit was a suit for sale on a mortgage 
oxocutod by tho defendant, a Hindu 
widow, in favour of the plaintiffs, a 
family of money-lenders. The deed was 
oxocutod on ICth July 1909; the principal 
sum was Its. 3,000 and the rato of 
interest was Ko. 1 - 12-0 per cont por 
monsou payable every six months; in de- 
fault the interest was to he compounded 
with six-monthly rosts. Nothing was 
paid either on account of interest or 
principal up till the date of suit and tho 
claim was for Us. 3,500 principal plus 
Rs. 9,458 interest, total Rs. 12,953. 

Tho defendant coutcstod the claim on 
various grounds. While she admitted 
oxocution of tho deed, she pleaded that 
sho Signod tho document without a full 
understanding of its nature and legal 
elleet. In para. 8 of tho written state- 
ment it was suggested that the plaintiffs 
had boon taking an unusual interest in 
the defendant’s ostato even before her 
husband's death, that a brother of the 
plaintiffs had at one tiino managed the 
estate, and that for these reasons the 
defendant reposed great confidence in 
the plaintiffs. It was further suggested 
that tho defendant's agents had colluded 
with the plaintiffs or had acted under 
thoir influence. 

Then it was pleaded in para. 10 of the 
written statement that tire terms of tho 


bond were hard, and that the rato of 
interest was oxcessixe and the Court Was 
asked to relieve against tho conditions 
of the bond. The Subordinate Judge 
has found that the plea that tho defen- 
dant entered into this contract without 
due appreciation of its obligation and its 
effect on her interests is untrue. He 
has examined at length tho considerable 
volume of evidence put forward by tho 
plaintiffs and has commented upon tho 
very significant fact that the lady did 
not enter the witness-box to contradict 
the statement of the witnesses who de- 
posed to the circumstances attending the 
execution and registration of the deed. 
He was satisfied that tho intelligent exe- 
cution of this document by tho defen- 
dant, although she is a pardanashin lady, 
was well established. This finding has 
hardly been questioned hero by tho 
learned counsel for tho respondent, and 
in tho face of tho evidence it would have 
been impossible to press this Court to 
disagree with the Subordinate Judge’s 
conclusion. 

As is pointed out in tho judgment, 
Mt. Raj Kuar is no novice in dealings 
with money-lenders. Sho and her hus- 
band before her were parties to a num- 
ber of money transactions with these 
very plaintiffs and othors and were also 
parties to the suits which had to bo 
brought to c n fore e tho recovory of pre- 
vious loans. It appears to he no ox- 
nggoration to say that previous debts 
were only rccoxcrod after strenuous liti- 
gation, in some instances cai i ied up to 
this Court. It must he taken as estftb- 
lished therefore that Raj Kuar, when 
she executed the deed now in suit, had 
plenty of advice and knew perfectly well 
what sho was doing. It was further 
found by the Court below that full con- 
sideration was given for the bond and 
that the defendant had failed to show 
that there was any defect in the transac- 
tion in this respect. But moved by 
certain facts and relying upon certain 
observations contained in a judgment 
of the Calcutta High Court : Abdul 
Majid v. Ksherode Chandra Pal(l) deal- 
ing with an entirely different set of 
circumstances, the Subordinate Judge 
considered that ho had before him a 
harsh and unconscionable bargain and 
that he was justified in reducing the 
interest from the compound to the sim ple 

1. (1915) 42 Cal 690=29 1 C fclS. 
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rate. He gave a decree therefore for the 
principal sum with interest at the simple 
rate till the date of realization, fixing a 
period of six months for payment. The 
plaintiffs’ case in appeal is that the 
Court below was not entitled to interfere 
with the rate of interest agreed upon. 

The defendant has filed cross-objec- 
tions, but only one of these has been 
argued, namely, that the Court below 
should not have awarded more than 6 per 
cent interest after the date fixed for pay. 
moot. Before discussing the law which 
governs the principal matter in issue, it 
is to bo observed that wo are not dealing 
hero with any question of relief against 
a penalty. The stipulation is for pay- 
ment of compound interest at the same 
rate in case of default of payment at the 
simple rate, and there is abundance of 
authority for the proposition that such a 
stipulation is not one by way of penalty. 

This case of Abdul Majid v. Kshcrode 
Chandra Pal (l) and the Madras case 
Avathani M ulhukrishnier v. Sankara, 
lingam Pillai (2), which the Calcutta 
Court cited with approval, were both 
oasos of penalty to which tho law as laid 
down in S. 71, Contract Act, applied. 
We have nothing to do hore with S. 74, 
Contract Act. 

It is suggested in tho plaintiff's memo- 
randum of appeal that tho Court below 
dealt with tho case as one under S. 1G, 
Contract Act, and it is argued that tho 
dofondant never sot up any definite plea 
of undue influence so as to raiso a case 
under that soction. Thero is a certain 
amount of force in this criticism, for 
tho allegations of the defendant re- 
garding her relations with tho plain- 
tiffs do not amount to the positive 
assertion of facts constituting undue 
influence such as a party is bound to 
make under the rules of pleading (cf. 
O. 6, R. 4), but it may bo taken that it 
was in the mind of the defendant to raise 
a defence of this kind and I do not desire 
to dispose of tho case upon a purely 
technical ground. It may be stated how- 
ever that tho plea of collusion between 
the plaintiffs and the defendant's agents 
was not established. 

Coming now to the law which is to be 
applied, we find it very clearly laid down 
in a judgment of the Privy Council in an 
appeal, from a decree of this Court. I 
refer to the case of Dhanipal Das v. 

~271nH3) 3G Mad 2>9=1S I C 417. 


Maneshar Bakhsh Singh (3). There the 
Subordinate Judge who tried the case 
had applied what he understood to be 
the "English equitable doctrine”-and,. 
being of opinion that the transaction 
amounted to a "hard bargain,” he re- 
duced the rate of interest from 18 per 
cent compound to the same rate simple. 
Their Lordships pointed out that the 
only authority given to Courts in this 
country to interfere with what are 
known as hard and unconscionable 
bargains” was conferred by S. 16, Con- 
tract Act. It was observed that apart 
from a recent statute (i.e , the Money- 
Lenders Act) an English Court of equity 
could not give relief from a transaction 
or contract merely on the ground that it 
was a hard bargain, except perhaps where 
the extortion is so great ns to bo itself 
evidence of fraud : 

In other cases, thero must bo somo other 
equity arising from tho position of tho parties 
or tho peculiar circumstances of tho case." 

This ruling was considered and inter- 
preted by a Bench of tho Madras High 
Court in Kesavulu Naidu v. Arilhulai 
Animal (4), where it was hold that it was 
not open to tho Court to interfere on 
general equitable grounds with tho con- • 
tract between tho parties unless they 
were satisfied that the contract was 
brought about by tho exercise of unduo 
influence. Ono of tho learned Judges 
expressed tho further opinion that al- 
though a stipulation for excessive interest 
might not per so bo a ground for relief, 
it might bo evidence of the fact that the 
debtor must have been in a helpless con- 
dition which allowed the creditor to 
impose his will. In the particular caso 
before their Lordships, the debt was one 
of Rs. 1,500 and carried interest at CO 
per cent per annum and in the absenco 
of proof of undue influence the contract 
rate was enforced. What then is the 
evidence in the present case to show' that 
the plaintiffs were in a position to domi- 
nate and did dominate tho defendants 
will, so as to bring about the execution 
of a contract to pay interest at 21 per 
cent per annum to he compounded at the 
same rate in case of default ? Accord- 
ing to the findings of the Subordinate 
Judge above mentioned, the direct e\i- 
dence relating to the execution and re - 

3. (1906)28 All 670=33 1 A 118=9 O C 186 

4. 1914 Mad 131=22 I C 769=30 
Mad 533. 
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gistration of the document shows that 
the lady was well aware of what she 
was doing, that she had plenty of advice 
and that certainly no direct pressure was 
brought to bear upon her. It is true that 
she was already indebted to the plain- 
tiffs, but that fact by itself would not 
justify the conclusion that she was 
subject to undue influence. She had to 
provide for the payment other debts and 
there is evidence, which the Subordinate 
Judge has not disbelieved, to show that 
she had been casting about elsewhere to 
raiso a loan but could only obtain an 
olTor of harder terms than she got even- 
tually from the plaintiffs. So far as we 
can deal with the matter on the basis of 
the direct ovidence, I And it impossible 
to say that there is any reliable indica- 
tion that the plaintiffs wore trying to 
overreach the defendant or to compel 
her to oxocuto this contract. 

The Court however fastened upon cer- 
tain circumstances which led it to the 
conclusion that there was a case of 
unfair dealing. The Judgo refers to tho 
rato of interest and the valuo of tho 
security. It was admitted before him 
that tho valuo of tho mortgaged property 
is not less than Its. 2G.OOO, and so ho 
hold that tho rate of interest was in tho 
circumstances cxcossivc and led to a pro- 
sumption that tho borrower was at tho 
londor’s morcy. He seems to have been 
much influenced by an observation of tho 
Calcutta High Court in the caso reported 
as Abdul Majid v. Ksherodt Chandra 
Pal (1), to tho offect that : 

wboro tbero is ample security an excessive rate 
of intorcst has bccu held to be anything over 
10 per coat." 

No authority is quoted for this sweep- 
ing proposition and I am not prepared 
to accept it as having any application to 
the conditions which obtain in this part 
of India, where a rate of 12 per cent per 
annum is looked upon as a normal rate 
of interost oven in casos where tho secu- 
rity is abundant. It is, in my opinion, 
Jim possible to lay down any definition of 
'what constitutes excessive interest. A 
'number of factors contribute to tho 
agreement which regulates the payment 
jof interest and the value of the security 
'is only one of tho elements to be con- 
sidered. Another matter to be taken 
account of is the state of the borrower's 
credit, and that in turn depends upon 
his character for honestv and the re- 


putation he has acquired in the matter 
of readiness to pay his debts. It is un- 
fortunately a fact that a very large pro- 
portion of debtors in this part of the 
country aie disposed to repudiate the 
debts they havo incurred and to resort 
to every conceivable devico which dis- 
honesty can suggest for tho purposo of 
defeating perfectly honest claims. A 
creditor who has to fight his case through 
three Courts before ho can got his decreo, 
and having got so far has to start again 
and meet constant opposition in tho 
execution of his decree, cannot bo ex- 
pected to ignore tho expense ho will 
probably be put to before ho recovers his 
money. The security may be amplo, but 
he can in a great many cases only get at 
tho security after prolonged and expon- 
sive litigation, aud what the Courts can 
award him in tho shape of costs falls 
notoriously short of his actual out of 
pocket ox ponses. 

In tho presont instanco 1 am not the 
loast impressed with tho fact that tho 
lady gave abundant socurity for tho debt. 
With her previous reputation as a liti- 
gant she could not have raised money on 
anything but tho best security. And as 
for the rate of interest, while it is in 
excess of the normal 12 per cent per 
annum, tho evidence shows that it is hut 
little higher than tho rato she has had 
to pay for provious loans, and loss than 
tho rato which others were willing to 
lend at when tho deed in suit was exe- 
cuted. 1 disagree therefore with tho 
Court below in holding that the rato to 
which tho parties agreed was in tho 
circumstances excessive. Then the Sub- 
ordinate Judgo appears to have boon a 
gcod deal influenced by the size of tho 
debt at the time of tho suit ; but this 
again is a matter which cannot be put 
forward as an argument to support the 
conclusion that the parties wore treating 
on unequal terms. The defendant in the 
course of a period of nearly seven years 
never made the slightest attempt to pay 
anything on account of principal or 
interest, and she cannot be heard lo 
make a grievance of tho fact that the 
debt has swollen to its present extent. 
I cannot accept the reasoning of tho 
Judge when he attributes to the plain- 
tiffs the sinister design of ruining the 
defendant by waiting till tho debt had 
assumed its present proportions. He 
says the plaintiffs 
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could not. or did not. realize a single shell 
from the date of the deed till this day.” 

But how .could they if the defendant 
made no attempt to pry ? It appears 
somewhat unreasonable to construe the 
forbearance of the plaintiffs to sue into 
a deep laid design to encompass the 
defendant's destruction. On a review of 
all the evidence in the case I am satis, 
fied that the decision of the Subordinate 
•Judge is wrong. In my opinion, there 
was no ground upon which he was justi- 
lied under S. 1G, Contract Act, in inter- 
fering with the terms of the contract. 
For these reasons the appeal of the 
plaintiffs must he allowed. As to tbo 
objection tiled by the respondent there 
is no substance in it, and it must fail in 
view of what I have determined in the 
plaintiffs’ lavour. I may say that I do 
not accept the plaintiffs' contention that 
they are entitled to interest at the con- 
tract rate up till the date of realization. 
On the nu horities they can get that rate 
only up t ill the dato fixed for payment 
by the Court's decree. On this principle 
l allow the plaintiffs' claim in full with 
interest at the full contract rate up till 
loth dune 11) 17, the dato for payment 
lixed in the lower Court's decree. In- 
terest thereafter will inn at (* per cent 
per annum simple. Tho decree of the 
Court below is altered to this extent and 
a fresh dccreo will he prepared in theso 
terms. The date of payment is extended 
till six months from tho date of this 
Court’s decree. Tho appellants will get 
costs of this Court from the respondent. 
Tho cross-objeetions of tho respondent 
are dismissed with costs. 

B.V./n.K. Appeal allowed. 
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Lindsay, J. C. 

Mohan Lal— Plaintiff— Applicant, 
v. 

P.az Khan and others — Defendants — 
Opposite Party. 

Civil Revn. No. 9 of 1918, Decided on 
18th February 1918, against order of 
Sub.dudge, Hardoi, D/- 20th December 
1917. 

(n) Civil P. C. (1908), Sch. 2. Para. 3— 
Court should appoint date within which 
award is to be made. 

When icnso is referred to arbitration, it is the 
duty of the Court to appoint adutc witbio which 
the arbitrators are to make their award. 

[P 14 C 2] 


(b) Civil P. C. (1908), Sch. 2, Para. 3 — 
Award made before dale fixed but filed later 
— Court is competent to receive. 

A case was referred to arbitration and tli6 
Court fixed a date on which the arbitrators wore 
directed to file their award. This date was ex- 
tended from time to lime and finally the 3rd 
September was fixed for the filing of the award. 
The award was actually filed iu Court on the 
19th September, but it was found that it had 
been made on the 2nd September. 

Held: that tic Court was competent to receive 
the award. [P 15 C 2] 

Ham Bharcse Lai— for Applicant. 

S. M. Haq — for Opposito Parties. 

Judgment.— This application in revi- 
sion is directed against an order of tho 
Subordinate Judge of Hardoi, dated the 

20th December last. Tbo order is one 
upholding an award, upon which the 
Court passed a decree dismissing tho 
suit of the plaintiff. The plaintiff conies 
here in revision. Or.o jioint taken is 
that the award which the lower Court 
accepted was void. The argument on 
this ground is that tho award was not 
made within time. It has unfortunately 
boon the case that the Court below, as 
so many other Courts in Oudh, did not 
strictly otsei vo the procedure which is 
laid down in the Sch. 2, Civil P. C. 
When a caso is referred to arbitration, it 
is tho duty of the Court to appoint a 
date within which tho arbitrators are to 
make their award. Hero a reference to 
the record shows that no such older was 
ever made. Tho only order which was 
passed was that tho award should be 
filed in Court upon a certain date. This 
date was extended from time to time 
and finally an order was passed directing 
the arbitiators to file their aw aid by the 
3rd September. It is an admitted fact 
that the award was not filed on this 
date, but was put into Court on 1 9th 
September. The award put in on this 
latter dato purported to have been made 
on tho 2nd September, that is, within 
the period fixed by the Couit for tho 
filing of the award. The vacation in- 
tervened and on the 31st October notice 
was given to the counsel of the parties 
of the award having been filed. Mean- 
time, before the award had been put into 
Cpuitonthe 19th September the Sub- 
ordinate Judge bad passed an order 
calling the case back from the arbitrators 
and fixing a date for the disposal of the 
case. In the course of theso proceedings 
it happened that tho 2nd November came 
to be fixed for the framing of the issues, 



1918 Bhagwati Prasad y. Parmeshwar Oudh 15 


this order having been passed after the 
arbitration proceedings had come to an 
end. When the case came up on 2nd 
November 1917, the pleaders for the 
parties wore present and it had then 
become known that the award had been 
filed, and one objection raised at that 
time was that the award was not a good 
award inasmuch as it had not been made 
and completed within the time allowed 
by the Court. This objection was taken' 
by the plaintiff's pleader, the award ap- 
parently being in favour of the other 
party. The Court then passed an order 
fixing the 13th November for evidence 
of the parties to show when the award 
was actually completed. On this dato 
and on later dates evidence was recorded 
by the Subordinate Judge and he came 
eventually to the conclusion that the 
award had boon mado on the 2nd Sop- 
tember. 

As regards this finding, it is not liahlo 
to bo callod in question in this applica- 
tion for revision and if the Court ha9 
found that the award wus mado on that 
dnto, then it cannot bo contended. 
There only remains the other point 
which tho learned counsel for the appli- 
cant has prossedon my attention. After 
tho filing of an award in Court a period 
of ten days is allowed by law to tho 
parties to put forward objections to tho 
validity of the award (cf. Art. 158 of tho 
Schedule to the Limitation Act). It is 
quito true that there is nothing on the 
record to show that any other objection 
was formally put forward on behalf of 
the plaintiff regarding tho validity of 
this award other than the ono I have 
just referred to. namely, that the award 
was not completed within the time 
limited. It is said however that the 
parties wore misled by the form of tho 
order which was passed by the Subordi- 
nate Judge on 2nd November 1917, and 
it is certainly open to tho applicant to 
arguo that from tho way in which this 
order was passed it might have beon in- 
ferred that the only objection which tho 
Subordinate Judge proposed to investi- 
gate in the first instance was the objec- 
tion that the award had not been com- 
pleted within time. I have carefully 
looked through tho proceedings and I am 
inclined to yield to this argument. It 
seerns to mo that it would have been 
better for the Subordinate Judge to have 
followed the law and not to have ex- 


pressed his order in the manner he did. 
It is possible that the plaintiff may 
have been misled into thinking that tho 
only objection which they had to sup- 
port in the first instance was tho ono 
regarding the completion of tho award 
within time. I am told that tho plain- 
tiff might have challenged the validity 
of tho award on other grounds. In these 
circumstances I think the proper order 
to pass is this. I hold that the objec- 
tion to tho validity of the award, based 
upon the argument that it was not com. 
plated within tho time, fails and that 
tho award was one which it was compe- 
tent to the Court to receive. I also am 
of opinion that tho Court below should 
now give the plaintiff on opportunity of 
showing causo against the validity of tho 
award on any other grounds which ho 
may have to put forward, and for that 
purpose it is necessary to sot asido tho 
order of tho Court below and send tho 
case hack to the Subordinate Judge with 
directions to take up tho cn.c again and 
to give the plaintiff an opportunity of 
putting forward any other objections ho 
thi award. He should call 
upon the plaintiff to file his objections 
within ten days from the dato of giving 
his order. I order accordingly and make 
no order as to costs. 

B.v. R.K. Case remanded. 
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Lindsay, J. C. 

Bhagwati Prasad Singh — Plaintiff- 
Appellant. 

v. 

Parmeshwar Dull and others— Defen- 
dants— Respondents. 

Second Rovn. Appeal No. 21 of 1917, 
Decided on 11th Juno 1917, from decrco 
of Dist. Judge, Gonda. 

Civil P C (1908). S. 11- Erroneous deci- 
,,on of <»ue*lion of law amounts to res judi- 
cata. 

An erroneous decision on aquestion of law bet- 
ween the panics to a suit may. nevertheless, am- 
ount to res judicata in a subseqent suit between 
the same parties. 

In a previous suit between the parties it was 
decided on an issue of law that defendants were 
liable to pay interest on arrears of rout. In 
a sub-equont suit for arrears of rent and in- 
terest the claim for interest was resisted on the 
ground that the defendants were thikndnrs and 
weic therefore not liable uuder tho provisions of 
S. 141, Oudh Rent Act. to pay interest on 
arrears: 

Held: that the matter having been in issue in 
the former suit and having been hoard and 
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finally determined was conclusive iu the subse- 
quent suit as to the liability of the defendants 
to pay interest, even though the earlier decision 
was a wrong decision in law. [P 16 C 2] 

Shahid Hussain — for Appellant. 

Ham Chandra — for Respondents. 

■Judgment .— Those two appeals (Nos. 
20 and 21 of 1917) can bo disposed of by 
one judgment. They were dealt with in 
one judgment by the lower appellate 
Court. The simple question for deter, 
mination is whether in the circumstances 
disclosed, the plaintiff-appellant who is 
the talukdar is entitled to claim interest 
from the defendant-respondents on 
arrears of rent. The claim for interest 
was resisted on the ground that these 
defendants were thikadars and therefore 
wore not liable under the provisions of 
S. Ill, Oudh Rent Act, to pay interest 
on arrears. Accordingly the learned 
.Judge held that it was for the plaintiff 
to show that there was sorao agreement 
or contract to pay interest. It was held 
by the first Court which dealt with the 
cases that the question of the liability to 
pay interest was res judicata between 
tho parties. Tho learned Judgo thought 
that this opinion of tho Court of first 
instanco was wrong on tho ground that 
in the present suits tho array of parties 
was not tho same. IIo further thought 
that tho decision of tho Assistant Collec- 
tor in the earlier suits could not be res 
judicata, because arrears of rent become 
duo every year and any quostion connec- 
ted with tho payment of interest on such 
arrears is a recurring question which 
cannot be settled once and for all by any 
udgment. This opinion of the learned 
District Judge is not correct. It is ad- 
mitted in the first place that the previ- 
ous litigation to which reference was 
made by the Assistant Collector was bet- 
ween tho same parties. It is also ad- 
mitted that in the previous litigation it 
was decided on an issue of law between 
the parties that the present defendants- 
respondents wero liable to pay interest 
on arrears of rent. The quostion must 
be taken to be res judicata between the 
parties. In view of the authorities of 
this Court it cannot be maintained that 
an erroneous decision on a question of 
law may not amount to res judicata. I 
am aware that some of the High Courts 
in India entertain another opinion; but 
so far as this Court is concerned, the rule 
is settled and I need only refer to a 


Bench judgment of this Court reported 
as Chaudhri Ganga Singh v. Lachmi 
Narain (l), in which Mr. Scott quoted 
with approval a previous decision of a 
Judge of this Court reported as Moham- 
mad Bahadur v. Bam Pershad (2).' The 
matter, having been in issue in the for- 
mer suit and having been heard and 
finally determined, is conclusive in the 
present suits as to the liability of these 
defendants-respondents to pay interest, 
although it may be, as argued, that the 
earlier decision was a wrong decision in 
law. 

The result is that these two appeals 
must be allowed. I set aside tho decree 
of the Court below and restore the do- 
crees of the Court of first instance. The 
appellant is entitled to his costs both 
here and in tho lower appellate Court. 
_]».v./n.K. Appea l allowed. 

TTTiiKrt) 100 0 145. 

2. (l‘J05) 8 O C 37. 
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Kanhaiya Lal, A. J. C. 

Lalta Bakhsh Singh — Plaintiff — Ap- 
pellant. 


v. 


Ganga Bakhsh Singh and others— De- 
fendants— Respondents. 

First Appeals Nos. 121 and 124 of 
1916, Decided on 19th June 1917, against 
decree of Sub- Judgo, Sitapur, D/- 7tli 
July 1916. 

Pre emption — Decree — Payment of pur- 
chase-money is not condition precedent to 
right to appeal. , 

Tho pavmoot of tho purchasc-monoy adjuageo 
bv the trial Court in a suit for prc-otnption i* 
not a condition prccodont to tho right of a per- 
son to file an appeal from tho decree by wuicu 
that payment is directed if .he disputo* other 
tho amount payablo or tho method of its pay- 
ment: 13 All. 37G (F . B.) and 16 ^ 

Chhail Behari Lal and Gopal Sahai— 
for Appellant. 

Basudeo Lal and Ishri Prasad ,or 
Respondents. . 

Judgment — These appeals arise ouj 
of rival suits for pre-emption, broug 
in respect of a sale effected by Hin> an - 
chal Singh in favour of Gan S a P akhs , 
Singh on 17th Juno 1914. Th° “ " 

comprised a 10 biswas share of the 
lage Bhagwanpur. It purported to Have 
been effected in lieu of Rs. H- 500 - 0 
>f which ~Rs. 2,078-11-0 were left , for 
pavraent to Lalta Bakhsh Singh, a prior 
mortgagee. The rival pre-emptors 
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Durga Bakhsh Singh aud Lalta Bakhsh 
Singh, both of whom are the sons of 
Sheo Darshan Singh. The defence was 
that the vendee was also a cosharer in 
the village and that none of the rival 
pre-omptors had any preferential right 
of purchase. The learned Subordinate 
Judge found that the vendee was not a 
cosharor in the village, and that the 
rights of Durga Bakhsh Singh and Lalta 
Bakhsh Singh were equal, llo there- 
fore directed lots to be cast with the re- 
sult that Durga Bakhsh Singh succeeded 
and was given tho first chance to pre- 
empt the property and in case of his 
failure to deposit'the pre-emption money, 
Lalta Bakhsh Singh was given tho 
second chance. Tho price actually 
found to bo payable to the vendee was 
lls. 8,810.1 1.0 and that was taken by 
the Court below to represent tho exist- 
ing market value of tho property com- 
prised in tho sale-deed. 

Tho only point urged on behalf of tho 
rival pro-omptors in theso appeals is 
that tho vondeo had not paid tho money 
loft with him for paymont to Lalta 
Bakhsh Singh on account of his prior 
mortgago and that that money ought 
thorofore to havo been oxcludcd from 
tho amount directed to be paid to tho 
vetuloo. To thoso appeals the learned 
counsel who appears for the defendant, 
vondeo, urgos two objections. In tho 
first placo ho contends that separato ap. 
peals ought to havo boon filed by each of 
tho rival pro-mptors from tho decree in 
tho suit in which ho was a plaintiff and 
from tho docreo in the suit in which he 
was a defendant. In the second place, 
ho urges that tho rival pro-omptors hav- 
ing failed to pay tho purchase-monoy 
within 5tho time fixed by the decree 
passed by tho Court below, their suits 
stand dismissed by tho force of those 
docreos and no appeal is therefore main- 
tainable. None of these contentions is 
however entitled to any force. Bach 
rival pro-emptor was granted a relief in 
his own suit. In the suit in which he 
was a defendant no relief was granted 
to him and the relief which was granted 
against him was not concerned with the 
amount of the purchase-money or the 
method of its payment which forms the 
subject-matter of these appeals. It was 
not necessary thorofore that ho should 
have filed an appeal from tho decree in 
the suit in which he was a defendant. 


This payment of the purchase-money 
adjudged by the Court below is not a 
condition precedent to tho right of a 
person to file an appeal from a decree 
by which that payment is directed if ho 
disputes either the amount payablo or 
tho method of its payment. In Kodai 
Singh v. Jaisri Singh (l) it was ac- 
cordingly held that tho plaintiff who 
had obtained a docrea in his favour for 
pre-emption suhjoct to tho payment of 
a fixed sum within a specified period 
could appeal from that decree after tho 
period proscribed therein had elapsed 
without his paying in tho pre omptive 
price fixed thereby, both as to tho cor- 
rectness of the pre-emptive price and as 
to the reasonableness of the time al- 
lowed for paymont. In H'azir Khan 
v. Kale Khan (2), it was similarly held 
that a person who had obtained a de- 
cree conditioned on payment by him of 
the pre-emptive price within a certain 
tixod period could after the expiration 
of that period appeal against such do- 
cree on the ground that a condition of 
tho contract out of which his right to 
pre-empt aroso had not been embodied 
in the dccreo. Tho appeals filed by the 
rival pre-emptors are therefore main- 
tainable. 

On tho morits, learned counsol for tho 
defendant- vendee has no objection to 
offer. He has however filed a cross ob- 
jection in each appeal in which he has 
re-assorted tho right of his client as a 
cosharer of the village to retain tho pro- 
perty. It appears that tho village be- 
longed to two brothers, named Tilak 
Singh and Kirat Singh. Both jointly 
mortgaged tho village with Mt. Akbari 
Begam sometime in 1871. Mt. Akbari 
Be^im sold her mortgageelnghts to Sheo 
Darshan Singh, tho father of tho rival 
pre-emptors, in 1882. Kirat Singh 
subsequently sold his 10 biswas share in 
the village to Himanchal Singh from 
whom Ganga Bakhsh Singh the do- 
fendant-vendec purchased tho same, that 
sale being tho subject of tho present 
suits for pre-emption. Tilak Singh tho 
owner of the other half share of the 
village, mortgaged that share with Sheo 
Darshan Singh in 1891. Tho contention 
of the defendant-vendee is that that 
mortgage was really a sale, but tbero 
is no evidence in su pj)or _t _o f_ t hat s tat e. 

(1) [1891] 13 AU37G (F B). 

(2) [1894] 16 All 12G. 
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monfc. The mortgage was redeemable 
after eight years but the mortgage- 
money was only Rs. 1,500 and though 
11s. GOO out of it carried interest at 2 
per cent per mensem there is nothing 
to indicate that the mortgage-money 
would have exceeded the value of the 
mortgaged property. In 1839 Raghu- 
nanian Singh, son of Tilak Singh, sold 
the said 10 biswas share to Lalta Bakhsh 
Singh for Rs. 4,000, but, if the property 
sold had been insufficient to cover the 
amount of the mortgage. money charged 
on it, it is hardly likely that Lalta 
Bakhsh Singh would have agreed to pur- 
chase it and to pay something in cash 
to the vendor into the bargain. 

The defendant-vendee next reliesonan 
award of arbitration dated 20th Decem- 
ber 189l>, to which ho aud Sheo Darshan 
Singh, the father of the rival pre-omptors 
were parties. In that award, ho and 
Sheo Darshan Singh wero described as 
purchasers of an eight anna share in the 
village and as mortgagors of the remain- 
ing eight annas. The formor was however 
obviously a misdescription for neither 
tho defendant- vendee nor Sheo Darshan 
Singh had purchased any share till then 
in tho village. Sheo Darshan Singh had 
purchased tho mortgagee rights of Mt. 
Akbari llogam in 1882 and had also taken 
a mortgige from Tilak Singh in 1891, 
and it is possible that tho misdescrip- 
tion may have boen duo to a confusion 
of the facts. Tho award, which con- 
tained the above misdoscription. was 
made on a reference made by Ganga 
Bakhsh Singh and Sheo Darshan Singh. 
Tho present plaintiffs derived their title 
from the sale effocted by Raghunandan 
Singh in favour of Lalta Bakhsh Singh 
in which both the plaintiffs were jointly 
interested. They are not therefore bound 
by any misdescription contained in the 
award to which they were no pirties. 
The misdoscription was moreover com- 
mon to the share which was allotted by 
the award to Ganga Bakhsh Singh as 
well as to Sheo Darshan Singh so that 
no plea of estoppel can be founded on it. 
The other points raised in the cross- 
objections are not pressed. 

The appeals of Durga Bakhsh Singh 
and Lalta Bakhsh Singh are therefore 
allowed in so far that out of a sum of 
Rs. 8, 810.11. 0_ adjudged by the Court 
below, Rs. 2,078-11-0 will bo retained 
by the successful pre-emptor for pay- 


ment to Lalta Bakhsh Singh on account 
of his prior mortgage The time for 
payment will be extended so far as 
Duaga Bakhsh Singh is concerned up to 
19th* August 1917 and in case of bis 
failure Lalta Bakhsh Singh will begiven 
one month’s further time, expiring on 
19th September 1917. In case of de- 
fault of payment by either, the defen. 
dant. vendee shall get his costs from the 
defaulting plaintifr in all the Courts. 
In case of payment, the successful pre- 
emptor who pays tho money, will bo en- 
titled to get his costs from the defen- 
dant. vendee and the other pre-emptor 
will bear his own costs throughout. The 
cross. objection in each case is disallowed 
with costs. 

B.V./b.K. Appeal allowed. 
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Lindsay, J. C. 

Ham Hup Singh — Plaintiff — Appel- 
lant. 

v. 

Debi Pershad Singh and others— Defen- 
dants— Respondents. 

Second Appeals Nos. 3G1 and 362 of 
1917, Decidod on 30th April 1918, from 
decrees of Dist. Judgo, Fyzabad, D/-28th 
May 1917. 

Landlord and Tenant— Undcrpro-priclor— 
Entriea in revenue papers are not conclusive 
when other evidence contradicts. 

Whero a porson is entered in tho revenue papers 
as an undcr*propriolor, but it appears from other 
evidence that ho docs not hold such a status, tho 
entry in tho revonuo papors is of no avail to him 
for tho purpose of establishing his title as an 
under- proprietor. [P 21 0 D 

A. P Sen— for Appellant. 

II a that an Nath Misra — for Respon- 
dents. 

Judgment. — These two appeals have 
arisen out of a suit for declaration 
brought by the plaintiff appellant, Ram 
Rup Singh. The suit related to a number 
of plots of land situated in tho village ol 
Mathani, tho area of which is 18 bigbas 
odd. The case for the plaintiff, as set 
out in his plaint, was that he is the 
owner of the lands in question. The sui 
was brought in consequence of a case in- 
stituted by the defendants against the 
plaintiff in a revenue Court. In thc . 8 ® 
proceedings the defendants succeeded in 
getting an order from the revenue Court 
for resumption of the lands in suit on 
the ground that they were held as muaD. 
The revenue Court assessed rent upon 
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the lands and -made it payable to the 
present defendants. 

The defendants denied that the plain- 
tiff was the proprietor of the area in 
question and a number of technical pleas 
wore raised by way of defence. The first 
Court held that the plaintiff had failed 
to show that be had any proprietary 
title to the lands. The Subordinate 
Judge however was of opinion that the 
plaintiff had proved himself to bo an 
under-proprietor and he gave him a de- 
claration accordingly. Both parties ap- 
pealed to the District Judge, the plain- 
tiff contending that he ought to have 
been declared the proprietor of tho lands 
in question. On the other hand the de- 
fendants maintained that tho first Court 
was wrong in holding that tho plaintiff 
was au under- proprietor. The result was 
that tho District Judgo dismissed tho 
appoal of tho plaintiff and allowod the 
appeal of tho defendant*, so that tho 
plaintiff's suit was dismissed entirely. 
IJo now has brought these two appeals 
against tho decrees of tho learned Dis- 
trict Judgo and as they both, deal with 
tho same matter, so they may be disposed 
of together. I may say at onco that 
after hearing counsol in tho caso, I am 
satisfied that both appeals must fail. 
Tho whole caso of tho plaintifT rests upon 
cortain proceedings which woro takon in 
a Settlement Court in tho year 1873. At 
tho time one Sarnot Singh who was tho 
plaintiff’s grand fathor was alive. It is 
admitted that Sarnet Singh had shares 
in a number of villages including this 
village of Mathani. Ex. 3 is a copy of 
tho application which was made by tho 
plaintiff Ram Rup Singh to tho Settle- 
ment Court, in which he stated the 
nature of his claim. He said in that 
application or plaint that ho was enti- 
tled to an area of 22 highas 11 biswas 
on tho basis of /.amindari rights and also 
on the basis of an occupancy right by 
which ho held the lands free of rent. 

He statod that the lands were recorded 
in his name in the settlement papers and 
ho wantod a declaration of his right from 
the Settlement Officer. It is proved that 
the dispute between the plaintiff and his 
grandfather was disposed of by a com- 
promise. A sulahnama was put in, in 
which it was stated that Sarnet Singh 
had given the lands in dispute to the 

S laintiff : the plaintiff informed the 
ourt that he had received full satisfac- 


tion of his claim. As a result of this 
compromise, the Court passed an order 
con-igning tho case to records. No for- 
mal decree was drawn up nor was any 
definite declaration of Ram Rup's right 
given by the Settlement Officer. In short 
he seems to have treated the case as if 
the plaintiff had withdrawn it. It is to 
bo observed that the Subordinate Judge 
who dealt with the present case had the 
record of tho settlement litigation before 
him. It is apparent from tho notes made 
by tho Subordinate Judge that the Sottlo- 
ment Officer who was dealing with Ram 
Rup Singh’s claim iu the year 1873 men- 
tioned in the record that tho nature of 
tho claim which Ram Rup Singh was 
making was not very clear. Wo find that 
in tho year I87f» tho share of Sarnet 
Singh in this villago of Mathani was 
brought to salo in execution of a docreu 
and was purchased by tho predocessors- 
in- interest of tho present defendants. 
Previous to this salo a statement was 
drawn up and sent for sanction to tho 
Chief Commissioner. Ex. 4 is a copy of 
this sale statement, and in it wo have 
particulars of the share of Sarnot Singh 
which was being effored ,for salo. It is 
described as comprising 74 highas odd of 
cultivated land. Out of this area 53 
highas o.ld were said to bo in tho culti- 
vation of tenants and to yield an annual 
rent of Rs. 130 odd. It was further 
stated that tho rest of the cultivated 
area, that is to say 22 highas odd, was 
hold ront-freo by Ram Rup Singh under 
tho decroo of tho settlement Court. 

It may also ho mentioned that in tho 
year 1882 this villago was divided by 
partition, and it is proved by Exhibit 
A- 12 that whilo partition was going on, 
the plaintifT Ram Rup Singh applied to 
tho Court, saying that ho was in posses- 
sion of 22 highas odd of sir which he 
held rrnt-free as "zamindari maurasi." 
He asked tho Court to arrange that his 
possession over these lands should not he 
disturbed in tho course of the partition 
proceedings. 

From the documentary evidence on re- 
cord it is established that for a long 
series of years Ram Rup Singh has been 
recorded as an under-proprietor of the 
lands now in dispute, and it further seems 
that in the revenue Court from time to 
time Rim Rup Singh has been treated 
as a person holding a privileged tenure 
by reason of the order of tho settlement 
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Court which was passed in the year 
1873. The learned District Judge was 
of opinion that the plaintiff could not 
claim to bo proprietor of these lands on 
the strength of the sulahnama, because 
this deed was not registered and was not 
embodied in any decree made by the 
settlement Court. He further held that 
as the plaintiff set up the case that he 
was the full proprietor of these lands the 
Court of first instance ought not to have 
given him a declaration that ho was an 
under-proprietor. Further the learned 
District Judge was of opinion that the 
Court of first instance was wrong in 
holding that Ram Rup Singh had ac- 
quired an under-proprietary title in these 
lands by more than 12 years’ adverse 
possession. It is argued here that the 
District Judge was wrong in saying that 
the sulahnama did not operate to confer 
a proprietary title. It is argued that on 
the terms of this document it should be 
held that a proprietary right was grantod- 
to the plaintiff. It is further argued 
that although there was no formal order 
or decree of the settlement Court, never- 
theless it should be held that the order 
passed by the settlement officer 'amoun- 
ted to a recognition and declaration of 
Ram Rup Singh's right as a proprietor. In 
any case it is urged that the District 
Judge should have allowed the declara- 
tion of the first Court to stand, if it was 
shown that the plaintiff had ruado out a 
case of under-proprietary right. 

It is not necessary for me to discuss the 
technical points which were raised in 
the judgment of the Court below. The 
loarncd counsel for the respondents has 
argued the case on tho morits and his 
position is that oven if full effect bo 
allowed to tho language of the sulah- 
nama, no case cither of proprietary or 
under- proprietary right is made out. It 
seems to me that this contention must 
bo upheld. In the first place, wo have 
the oral evidence of Ram Rup Singh who 
was examined as a witness on his own 
behalf, nis story is certainly a very 
confusing one, and it is very difficult to 
understand in what way he is trying to 
make out that he is the proprietor of tho 
lands in dispute. He says that he got 
these lands in a partition effected bet- 
ween himself and his grand father Sarnet 
Singh. He was unable to explain how 
if a°partition was made he failed to get 
any share of the property which was 


held in 28 other villages. Again it is not 
at all easy to understand in what way 
this partition was made. At one place 
Ram Rup Singh says that his father was 
dead at the time the partition was made 
and that his father had separated from 
Sarnet Singh before his death. At an- 
other place he says that his father died 
some seven or eight years after the par- 
tition took place. He admits that his 
father’s name was never entered in tho 
khewat, and he also says that even after 
the partition Sarnet Singh used to make 
all the collections till the time of his 
death. It is also significant that tho 
plaintiff admits that there was no entry 
in his favour in the khewat up till tho 
time of Sarnet Singh’s death. Altoge- 
ther this story of the partition is a pecu- 
liar one and it is by no means estab- 
lished that the proprietary title which 
tho plaintiff is now asserting regarding 
these lands was derived by any partition 
botween . himself and his grandfather. 

One statement made by the plaintiff 
scorns to mo to bo conclusive against his 
assertion that he is tho proprietor of the 
lands now in question. Ho states dis- 
tinctly that he has never at any time 
paid Government revenue for these lands 
or paid any rent to tho defendants who 
now represent Sarnet Singh. It is im- 
possible to suppose that if tho plaintiff 
was the owner of these lands ho could 
have escapod the liability of paying tho 
Government revenue for them. It is 
equally difficult to conceive how he can 
be an under-proprietor if ho has never 
paid any under-proprietary rent. Fur- 
ther, the claim for proprietary rights 
seoms to be unmaintainable in view of 
the admitted fact that when the villago 
was being partitioned in tho year 1882, 
tho plaintiff never put forward his pro- 
prietary title, so as to have his share in 
the village divided off. On the contrary 
after a perusal of all tho documents in 
the case tho proper conclusion seems to 
be that in some way or other the plain- 
tiff in the year 1873 got a grant of a rent- 
free tenure from his grandfather Sarnet 
Singh. More than this is not established 
and I am satisfied that the evidence falls 
far short of showing that the plaiutiff 
has acquired any under- proprietary title. 

On the contrary all the entries seem 
to me to be consistent with tho view 
that the plaintiff was merely the holder 
of a rent-free tenure. He certainly was 
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treated on no other footing when the 
share of Sarnet Singh was sold by public 
auction in the year 1876; and in spite of 
the entries in the rovenue papers which 
are in his favour, I think it has been 
properly contended that his status is not 
that of an under-proprietor. In the year 
1884, when the predecessor-in-interest of 
the defendants tried to recover arrears of 
rent from Ram Rup Singh, the claim was 
dismissed in appeal by the Deputy Com- 
missioner on the ground that Ram Rup 
Singh was the holder of a rent-free 
tenure (compare Ex. 31) and tho status 
of tho plaintiff has, 1 think, been ,cor- 
roctly described in the order of the De- 
puty Commissioner of Fyzabad, dated 
17th Juno 1914. This order, I may state, 
was rostored in appeal by order of tho 
Board of Rovenue. Tho Deputy Com- 
missioner points out in his order that 
there is no judicial decision according to 
which tho land now in question could bo 
doomed to bo hold in tho undor-proprie- 
tary right. In my opinion tho Deputy 
Commissioner was right in holding that 
Ram Rup Singh could show at most that 
ho was tho hoblorof a rent-freo tenure. In 
thoso circumstances I am satisfied that 
on the merits of his case, apart from all 
technicalities, tho plaintiff was not en. 
titled to a declaration that ho is either 
tho proprietor or tho under-proprietor of 
Ithe disputed land. Tho result is that 
Iboth appoaU fail and arc dismissed with 
costs. 

D.V./R.K. Appeals dismissed. 
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Lindsay, J. C. 

Brij Mohan Dayal and others — Plain- 
tiffs— Applicants. 

v. 

Sarup X drain and ethers— Defendants 
— Opposite Party. 

Section 1 15, Appln. No. 128 of 1917' 
Decided on 13th August 1927, against 
order of Sub.Judgo. Sitapur, D - 31st 
January 1917. 

Civil P. C. (1908), O 32. R. 14— Death of 
next friend of minor — Order making next 
friend liable for costs is without jurisdiction. 

A Court b« no jurisdiction to p.*** an ordc r 
making the c-tate of the next friend of a mino r 
plaintiff liable for ccst-c where at the d.iteof tho 
order the next friend by his death has reased to 
bo a party to the suit. IP 22 C 2j 


Zahtir Ahmad and Mahesh Prasad 
for Applicants. 

Ilaider Ilusain and Sped Shahanshah 
nusain— for Opposito Party. 

Judgment.— This is an application for 
revision of an order passed by tho Sub- 
ordinate Judge of Sitapur, in a suit, 
which was brought by a minor plaintid 
against tho defendants, opposito party, 
Sarup Narain and others. It. appears 
that the suit was brought for t he minor 
by his next friend, Rai Din Dayal, and 
was instituted in August 1913. Tho case 
camo up for hearing in the month of 
November last, the first date being tho 
22nd of that month. Some evidence was 
taken on that date and tho enso was ad- 
journed to the following day for tho 
taking of further evidence. On 23rd 
November a petition was put in before 
tho Subordinate Judno representing that 
tho infant's next friend, Rai Din Dayal, 
had been attacked with paralysis and 
was unable to attend the Court. An ap- 
plication was therefore made to the 
Court to adjourn tho hearing for at least 
a month. The Subordinate Judge ap- 
pears to have I con unwilling to allow 
an adjournment; it is stated in his pro- 
ceedings that as there was a largo num- 
ber of counsel engaged, ho did not think 
that tho application for adjournment 
was well founded. Ono of these gentle- 
men on !>cing pressed to continuo tho 
case informed tho Court that lie had no 
instructions and could get no instruc- 
tions, as tho next friend was not in a 
condition to apeak, lie therefore with- 
drew from the case. Tho result of this 
was that taking action under 0. 32, R. 9, 
Civil P. C., the Court directed tho re- 
moval of Rai Din Dayal as tho infant s 
next friend and made an ordor for costs 
of the day to ho paid by the plaintiff. 
It may ho noted here that the Subordi- 
nate Judge made no ordcr regarding tho 
costs of tho case such as is contemplated 

by O. 32, R. 9, suh-R. (l). 

Tho case came up again on 18th De- 
cember and on that date one of tho de- 
fendants made an application to the 
Court calling upon the Court to appoint 
a next friend for the infant. The next 
friend suggested was Balm Brij Mohan 
Dayal, who is the son of Rai Din Dayal. 
This gentleman was himself engaged as 
a pleader in tho case. It was represent- 
ed on behalf of the other defendants 
that they would have no objection to 
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Babu Brij Mohan Dayal being appointed 
ns the minor’s next friend. The learned 
Judge accordingly made an order which 
purports to have been made under 
O. 32, It. 10. Later on it appears that 
Babu Brij Mohan Dayal made certain re- 
presentations to the Court, indicating 
that lie was not willing to undertake at 
that time tho duties of a next friend in- 
asmuch as he was busily engaged in 
work connected with tho administration 
of his deceased father's estate. An ad- 
journment was given on a representation 
mado by Babu Brij Mohan Dayal and for 
tho purpose of seeing whether he could 
induce somo other of his relatives to act 
as tho infant's next friend. Finally tho 
case came up on 3 1st January 15117. It 
appears from tho Subordinate Judge’s 
order that no steps had been taken to 
procure a next friend who could be sub- 
stituted for Babu Brij Mohan Dayal. 
Tho Subordinate Judge then expressed 
the opinion that the plaintiff’s relatives 
wero not eager to prosecute tho caso and 
woro in fact throwing obstacles in tho 
way of its prosecution. The result was 
that ho passed an order dismissing tho 
plaintiff’s suit and awarded the defen- 
dant s costs, which from the decree ap- 
pear to amount to over Rs. 900. With 
regard to these costs the order which tho 
Subordinate Judge passed was that they 
should ho roali/.ed out of the estato of 
tho deceased Rai Din Dayal. Rai Din 
Dayal, I may mention hero, died on 5th 
December 1910. 

It is this portion of tho order of the 
Subordinate Judge which is attacked 
hero in revision and, shortly put, the 
ground taken is that the Subordinate 
.judge had no jurisdiction to pass any 
ordor directing that these costs should 
he realized out of Rai Din Dayal’s estate. 
A good deal of argument has been ad- 
dressed to mo by both sides, hut I think 
it is sufficient for me to dispose of the 
case on one short ground. At the time 
when this order was passed Rai Din 
Dayal had died and cannot therefore in 
any senso bo deemed to have been a 
party to the suit as it stood on 31st 
January 1917. On that date the next 
friend of tho plaintiff was not Rai Din 
Dayal, but Babu Brij Mohan Dayal. It 
may be, as has been argued by the 
learfted counsel for the opposite party, 
that in a suit which is brought by a 
minor and in which the proceedings are 
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carried on for him by a next friend, the 
Court has jurisdiction in awarding costs 
to direct that tho costs shall be paid 
either by the minor or by the next 
friend. It is I think quite correct to 
say that in certain special cases the 
Courts do order tho next friend to pay 
costs where the suit is dismissed but 
this argument does not, I think, help the 
case of the opposite party, for from the 
facts that I have just stated it will be 
apparent that tho next friend on the 
date when the suit was dismissed was 
Babu Brij Mohan Dayal and there is no 
order on the record directing him to pay 
the costs of this suit. It seems to me 
clear in every way that tho order of the 
Subordinate Judge directing tho costs to 
be recovered out of Rai Din Dayal’s es- 
tate is an order without jurisdiction. 
Rai Din Dayal was no party as I have 
said, nor was his estate in any way be- 
fore the Court so as to justify tho pass- 
ing of an order directing the oosts to be 
realized out of it. Obviously there are 
a number of persons who are interested 
in the estato of Rai Din Dayal. This 
fact is admitted, and it certainly cannot 
bo considered a proper order to diroct 
tho estate to furnish tho costs of this 
litigation whon the various parties who 
are now interested in the ostato and who 
wero interested in it on tho dato in 
questiou woro not represented before tho 
Court. The application therefore must 
ho allowed and my order is that the 
order of the Court below directing the 
costs to bo realized out of tho estate of 
Rai Din D.iyal bo set asido. Tho appli- 
cants are entitled to their costs in this 
Court. 

b.v./r.k. Appeal allowed. 
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Lindsay. J. C. and Kanhaiya 
Lal, A. J. C. 

Gantja Prasad and others — Defendants 
— Appellants. 

v. 

Ram Samujh and others Plaintiffs 
and Defendants— Respondents. 

Second Appeal No. 175 of 1917, Decid- 
ed on 29th August 1917, against decree 
of Dist. Judge, Gonda, D^- 4th April 
1917. 

Transfer of Properly Acl (1882). S. 59— 

Mortgage discovered void and unenforceable 
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under S. 59-Money decree can be pa**ed— 
Contract Act (1872). S. 65. 

Where in a mortgrge suit it is discovered that 
the mortgage deod is void and unenforceable for 
want ol due attestation in the manner required 
by S. 53, T P Act. the provisions of S. 65. .Con- 
tract Act. apply and the mortgagee is entitled to 
a money decree for tho amount advanced by 
him. 21 C 2J 

GoUran Nath Misra— for Appellants. 
Iiam Chandra — for Respondents. 
Lindsay, C.— This appeal was re- 

far red l»y me to a Bench for decision by 
ray order dated 13th July 1917, and the 
facts which it is necessary to consider 
are set out in my order. The reference 
was made by reason of the learned Judge 
of tho Court below having relied upon 
a judgment of thoir Lordships of the 
Privy Council reported Milam Narayan 
Singh v. Ad h indr a Nath (l). It was he- 
cause 1 had some difficulty in under- 
standing tho purport of this judgment 
that l caused this reference to he made. 

[ may briefly re-state tho facts hero. On 
‘22nd April 1889 one Mahabir Misra 
mortgaged certain property to Shcoiatan 
Duliey to secure a loan of Rs. 1,900. Tho 
mortgage was with po'session. Tho suit 
out of which this appo.il has arisen was 
brought by Gokaran, tiro brother of tho 
mortgagoo, who died so.no years before 
tho suit was brought. According to tho 
cuso sot out in the plaint the mortgagee, 
and aftor him his brother, the present 
plaintiff, had remainod in possession of 
tho mortgugod propoity up to the month 
of May 191G, when the defendants 
wrongfully took possession. Tlieso do- 
fondants aro tho hoirs and legal repre- 
sontutivcB of tho mortgagor Mahabir. 
Ono plea which was taken by tho defen- 
dants was to tho effect that neither tho 
plaintitT nor his brother heforo him had 
bcon in possession of this property. On 
this part of tho caso the learned Judgo 
has found as a matter of fact that tho 
plaintilV Gokaran was unlawfully dis- 
p rsscssed in or about the month of Juno 
1910. It is further to ho observed that 
according to the terms of the document 
of mortgage which was put in suit, tho 
mortgagor undertook to keep the mort- 
gagee in possession up-till the end of the 
yoar 1320 F. Tho stipulation in the 
dood was that the mortgagor was not to 
ho entitled to redeem the property be- 
fore the end of that year. 

1. A 1 R 1916 1* C 1 19=44 Cal 383=33 1 C 932 
= 11 1 * 87 (1*0. 


This period of the mortgage had not 
expired at the time when tho plaintiff 
was put out of possession. Tho whole 
difficulty in tho case arises out of tho 
fact that tho document of mortgage upon 
which the plaintiffs rely was not proved 
to have been attested in tho manner re- 
quired by law (S. o9, T. P. Act). Con- 
sequently in accordance with tho ruling 
of thoir I^ordships of tho Privy Council 
laid down in Shatr.u Fatter v. Abdul 
Kadir liowlhan (2) tho transaction bet- 
ween the parties cannot he troatod 
as a valid mortgage transaction. Tho 
learned Judgo of the Court Mow was 
not unmindful of this point, hut re- 
lying upon another judgment of their 
Lordships reported as Jiam Narayan 
Singh v. Adhindra Nath (l), l.o came to 
the conclusion mat ho was justified in 
awarding tho plaintiff the mortgage 
money, namely, Rs. J, 000, under tho 
provisions of S. G8,T. P. Act. As I have 
Slid in rny ordor referring this caso to 
tho Pencil, it is not easy to understand 
how tho provisions of S. OS can bo np. 
pliod in a caso whore tho relation of 
mortgagor and mortgagee is not proved 
to exist, and vet it must bo admitted 
that there aro passages in tho judgment 
of their Lordships just referred to which 
would go to show that S. G8 can ho re- 
rorted to in a caso like this for tho pur- 
pose of decreeing tho mortgage money. 
It may ho observed howovor that the 
point was not finally decided by thoir 
lordships, for tho caso which was heforo 
them was sent hack to tho Subordinate 
Judge for further trial. 

Tho plaintiffs in tho case before thoir 
Lordships had set out certain allegations 
in paras. G and 7 of their plaint upon 
the strength of which it was contended 
that relief could he awardod to them un- 
der S. 08, T. P. Act, and it was for tho 
purposo of giving tho plaintiffs an op- 
portunity of establishing those allega- 
tions that tho suit was remanded for 
trial to tho Subordinate Judge. Apart 
however from tho language of S. 68, I 
have come to tho conclusion after long 
consideration that tho decree of the 
Court below ought not to he disturbed. 
I think it was competent to tho learned 
District JuJge to give the plaintiff a de- 
cree for tho money which was proved to 
have been advanced at the time this con- 
2. (19i v) 35 Mad 00? = 16 1 O 250=39 1 A 218 
(P C). 
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tract was entered into. S. Go, Contract 
Act, lays down that when an agreement 
is discovered to be void, or when a 
contract becomes void any person who 
has received any advantage under such 
agreement or contract is hound to res- 
tore it or to make compensation for it to 
the person from whom he received it. 
Here we have a document purporting to 
be a mortgage-deed, which on the face of 
it appears to be regular. According to 
the law as it was understood in these 
provinces at the time when this agree- 
ment was entered into, the document, 
now before us, would have been troated 
as a valid document. It is owing to the 
exposition of the law set out in the judg- 
ment of their Lordships reported as 
Shamu Patter v. Abdul Kadir Jlowthan 
(2), that it is now discovered that the 
document is void and that it cannot be 
enforced as a mortgage. 

In these circumstances it seems to me 
that we ought to hold that the terms of 
S. 65 apply, and although the discovery 
that the agroomont is a void agreement 
has only been mado during the course of 
the trial in the first Court, that fact 
ought not, in my opinion, to lead us to 
withhold any relief to which wo think 
the plaintiff entitled. It would I think 
be quite improper to lay down that tho 
discovery cf the invalidity of tho docu- 
ment not having beou made till after 
tho suit had been filed, the only course 
was to refor the plaintiff to another suit. 
Wo can I think, give the plaintiff relief 
to which he is entitled in this suit, and 
for that reason I consider that tho 
money. decree which the Judge of tho 
lower appellate Court has awarded ought 
to be svstaiued. My interpretation of 
the moaning and scope of S. Go, Contract 
Act, is supported by a judgment of the 
Madras High Court to be found in 
Krishnan v. Sankara (3). In that case 
referring to the grant of a lease of cer- 
tain rights, which it was pleaded was 
illegal, their Lordships observed at p. 444 
of the report as follows: 

"The agreement in regard to the transfer of 
urayama right on a lease of 90 years prescribed 
only a special mode of satisfying that obligation 
(i. e. obligation to repay the money), and if 
that agreement could not take effect because of 
its being tainted with illegality, their obligation 
to repay cannot on that ground bo taken to be 
sati?fied. According to the rule laid down by- 
Lord Cairns in Elkington’s case (l)<and in Drid- 

3. (lftSO) 9 Mad 44 f 

4. (If 07) 2 Ch. 511=30 L J Ch 593. 


ger s case (5), an agreement thatan ‘obligation 
which is contracted shall be discharged in some 
particular mode is collateral to the primary con- 
tract which created the obligation, though the 
two agreements may be mixed up in one con- 
tract. Assuming that S. 65, Contract Act, is 
not intended to vary the rule that a mistake of 
law is no ground on which a party can be re- 
lieved from his own contract, we are still of opi- 
nion that the respondent is entitled to recover 
back the amount advanced, on the ground that 
the collateral agreement which provided for its 
repayment failed." 

Similarly here if the collateral agree- 
ment by which the creditor in this case 
was to hold possession of the property by 
way of security for the repayment of 
the loan has failed by reason of tho de- 
fect in the attestation of the deed, the 
plaintiff is nevertheless entitled under 
the terms of S. 65, Contract Act, to re- 
cover the sum which was advanced to 
the predeccssors-in- interest of the pre- 
sent defendants. On this ground there- 
fore it appears to me that tho decree of 
the learned District Judge can bo sus- 
tained and I would dismiss this appoal 
accordingly with costs. It is to be no- 
ted that execution of this monoy decree 
can only bo had against the assots left 
by the deceased mortgagor. 

Kanhaiga Lai, A. J. C . — I agroe. 

B.v./ H.K. Appeal d is missed. 

6. (1870) 9 Bq. 75. 
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Lindsay, J. C. 

Jagdat— Defendant — Applicant, 
v. 

Jagmohan — Plaintiff— Opposite Party. 

Civil Revn. Appln. No. 51 of 1918, 
Decided on 2nd May 1918, from decree 
of Addl. Munsif, Fy/.abad, D/- 31st 
January 1918. 

Provl. Small Cause Court Act (1887), 
Sch. 2. Art. 35 (i)— Claim for damages to 
wall by diversion of water course by defen- 
dant is not within Cl. 35 (i). 

A claim for damages caused to the wall of tho 
plaintifl by tho defendant's diversion of his 
own water course is not a suit falling within 
the scope of Art. 35, Cl. (i). (P 25 C 1] 

P. N. Rozdon—lor Applicant. 

Judgment . — I have heard counsel in 
support of this application and I have 
also examined the record. In the first 
place, the record does not show that 
the Court declined to examine any wit- 
nesses of the defendants who were pre- 
sent in the Court. On the contrary, 
the note on the record is that after exa- 
mining one witness the defendant closed 
his case. As for the argument that the 
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6uit was not triable in a Court of Small 
Causes, 1 accept the ruling which was 
followed in the Court below and which 
,is reported as In re Hausambhat Abdula - 
bhai (1). I agree that a claim for da- 
mages caused to the wall of the plain- 
tiff by defendant’s diversion of his own 
watercourse is not a suit falling within 
Art. 35, Cl. (i) of the Schedule to the 
Small Cause Courts Act (9 of 1887). The 
application for revision is dismissed. 
n.V./lt.K. Applicat ion d ismissed. 

1. (1890)20 Bom 2S3. 
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Lindsay, J. C. 

Bhairon Bakiuk Singh and another 
Plaintiffs— Appellants. 

v. 

Mt. fiaghuhansa Kunwar and others — 
Defendants — Respondents. . 

Second Appeal No 131 of 1917. De- 
cided on 8th November 1917, from de- 
cree of Dist. Judge, Rac Bareli, D/-12th 
January 1917. 

(a) Civil P C. (1908) S. 11-Redemption 
— Suit for, by onf co-mortgagors -Olher* im- 
pleaded m defendant* — Decree directing 
payment by plaintiff but not providing for 
redemption by defendant co mortgagors— 
Plaintiff failing to redeem— Suit by other co- 
mortgagor* for redemption i* not barred. 

A decree wa« pa**cd in a suit for redemption by 
one of several co mortgagor*, in *hich the 
other co-mortgagor* were impleaded a- defen- 
dant*. The decree directed that if the plaintiff 
failed to pay the money within a period of six 
month* the decree would become a nullity. It 
did not provide for redemption bv the defen- 
dant* co-mortgagors in ca-e the plaintiff made 
default The plaintiff failed to comply with 
the order of the Court, and subsequently some of 
tho other co-mortgagois brought a suit for re- 
demption: 

II Mi that tho suil was not barred by the 
rule of res judicata inasmuch a* the plaintiff* 
in tho *ul sequent suit were not claiming under 
the plaintiff in tho previou* suit. (I* 27 C 21 

(b) Court fee* Act (1870), S. 7 ^-Re- 
demption of share — Co-mortgagor entitled 
to redeem share — Court-fee is calculated 
on amount of mortgage debt chargeable on 
share 

Where a co- mortgagor who i* entitled to re- 
deem a share of the mortgaged property sues 
for redemption, tho court-fee pavablc is to be 
calculated on the amount of the mortgage debt 
which is chargeable on the share which the 
plaintiff is entitled to redeem. [I* 27 C 2] 

Bisheshwar Nath Srivastava and Ra- 
jeshwari Prasad — for Appellant. 

Gokaran Nath Misra audShahaluddin 
Ahmad — for Respondents. 

Judgment. — The principal question 
for decision in this second appeal is 


whether the suit for redemption brought 
by tho plaintiffs. appellants was barred 
by tho rule of res judicata. A minor 
question relates to tho court-fee which 
was payablo on tho plaint. As regards 
the first point both the Courts below 
have held that tho suit was barred. 
After hearing the arguments in the 
case I have come to the conclusion that 
this decision is erroneous and that tho 
suit is maintainable. In order to under- 
stand the mattor in dispute it is neces- 
sary to set out the following facts. In tho 
village of Find aria there aro throe pattis 
called respectively Patti Sheo Ghulam 
Singh. Patti (Jur Bakhsh Singh and l'atti 
Kali Din. Each of these pattis repre- 
sents a 5 annas 4 pies share in the whole 
mau/a. In the year lbfiti two of these 
pattis, namely. Sheo Ghulam Singh and 
Gur Bakhsli 8ingh. wero mortgaged with 
possession to one Kali Din Shukal to 
se ure a debt of Bs. 2,006. Later on, 
that is to say, in tho year JSC 8, a deed 
of further charge was executed by the 
owners of a one-hall share in Patti Gur 
Bakhsh. On 7th December 1800 a suit 
for redemption was filed by one Si l la 
Bakhsh. the son of Shoo Din Singh, who 
was one of tho owners of Patti Sheo 
Ghulam Singh. In this suit the repre- 
sentatives of tho co mortgagors who had 
executed tho deed of 1865 were implead- 
ed ns defendants. Tho caso was tried 
out and a decreo was given declaring 
that Sitla Bakhsh, tho plaintiff, could 
have redemption of the entire property 
mortgaged under tho deed of 18GG on 
payment of a certain sum. Tho Court 
gave a direction that if tho money wore 
not paid within a period of six 
months the decreo was to become a 
nullity. It appears that Sitla Bakhsh 
never complied with tho order of tho 
Court. He made several applications for 
extension of time and evontually tho 
last application for this purpose was 
refused. It is an admitted fact that at 
some time subsequent to this last order 
of the Subordinate Judge the mortgagee 
allowed redemption of a 2 annas 8 pies 
share out of the 5 annas 4 pies share in 
Patti Gur Bakhsh. This redemption 
was allowed on payment of a propor- 
tionate amount of the mortgago debt. 
The consequence is that at tho time the 
present suit was brought a 2 annas 8 
pies share of Patti Gur Bakhsh and tho 
whole 5 annas 4 pies share of Patti Shoo 
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Ghulam were still unredeemed. In this 
suit tho plaintiffs together with defen- 
dants S and 17 represent this 2 annas 8 
pies share of Patti Gur Bakhsh. De- 
fendants IS and 19 are the proprietors 
of the 5 annas 4 pies share of Patti Sheo 
Ghulam. Defendants 1 and 7 represent 
tho original mortgagee. The suit as 
brought was for redemption of the whole 
8 annas share, that is to say, 2 annas 
8 pios of Patti Gur Bakhsh and 5 annas 
4 pies share of Patti Sheo Ghulam. 

The mortgagees resisted the claim on 
various grounds, the most important 
plea taken being that tho suit was barred 
by tho rulo of res judicata. This plea 
was founded upon the facts which I have 
stated already in connexion with the 
suit brought by Sitla Bakhsh Singh in 
tho year 1896. The case for the mort- 
gagoo defendants was that as Sitla 
Bakhsh had been given a decree for re- 
demptiou and that as he had failed to 
avail himself of it, no second suit for 
redemption could be maintained. 

Another plea taken was that even if 
tho plaintiffs wore entitled to sue. they 
could only ask for redemption of a 2 
annas 8 pics share in Patti Gur Bakhsh 
Singh. As I have mentioned, both tho 
Courts below held that as tho result of 
tho suit which was brought in the year 
1896 tho present suit for redemption 
was barred. In coming to this decision 
both the Courts relied upon a decision 
of a single Judge of the Allahabad High 
Court reported as Nathe v. Khachera (l). 
It seems to me that notwithstanding 
this ruling upon which tho Courts below 
have relied, the plaintiffs wero entitled 
to maintain tho suit. Tho rule of res 
judicata can only be applied as between 
the parties to the previous suit or their 
representatives in interest: and from 
what is disclosed in the present case it 
appears to me to be impossible to hold 
that the present plaintiffs (together 
with defondants 8 and 17). who are the 
owners of a 2 annas 8 pies share in 
Patti Gur Bakhsh Singh are tho repre- 
sentatives of Sitla Bakhsh Singh who 
brought the previous suit for redemption 
in the year 1896. To begin with Sitla 
Bakhsh Singh in that suit was the re- 
presentative of only one of the co-mort- 
gagors. The present plaintiffs with de- 
fendants 8 to 17 are tho representa- 
tives of other TO. mortgagors of 
1 11919) 20 1 C 372. 


Patti of Gur Bakhsh Singh; and it can- 
not therefore he said that these plain- 
tiffs and defendants are in any way 
claiming title under Sitla Bakhsh Singh 
or his predecessor-in-interest. On the 
other hand, it is quite clear to me 
that they are claiming under an inde- 
pendent title. It has been argued that 
there is certain evidence on the record 
to indicate that in this earlier suit Sitla 
Baksh was really representing the other 
co-mortgagors as well; hut I do not 
think this point has been established. 
There are no doubt statements of certain 
witnesses who say that the mortgagor 
defendants in tho suit which was brought 
by Sitla Bakhsh were helping Sitla 
Bakhsh with funds in the prosecution of 
the suit. This is possibly true, but I 
should not bo able to infer therefrom 
that Sitla Bakhsh was tho representa- 
tive of tho- other co- mortgagors in the 
sense in which tho expression is U9ed in 
connexion with tho rule of rc9 judicata. 
It is further to be observed that in this 
suit of 1896 the co-mortgagors put for- 
ward in their written statement of de- 
fence certain objections to tho right of 
Sitla Bakhsh to bring this suit for re- 
demption. It was only by way of alter- 
native that they pleaded that if thoir 
objections wero overruled, then thoy 
would not oppose a decree for redemp- 
tion being given in favour of Sitla 
Bakhsh in respect of the entire ton 
annas eight pies. I may further obsorvo 
in this connexion that these co-mort- 
gagors who wero impleaded as defen- 
dants in tho suit in 1896 applied to tho 
Court to be made plaintiffs. 

The Subordinate Judge who was deal- 
ing with tho case refused this applica- 
tion, stating in his order that there was 
no need to make these persons plaintiffs, 
for if a decree were passed in favour of 
that plaintiff, Sitla Bakhsh, then the 
defendants co-mortgagors would be in a 
position to obtain redemption from him. 

I may also mention in connexion with 
this earlier litigation that there was no 
decision of the Court regarding tho right 
of the co- mortgagors to redeem. In the 
decree which 'was passed upon the judg- 
ment no provision was made for allowing 
the co-mortgagors to redeeoi in case the 
plaintiff Sitla Bakhsh should make de- 
fault. The judgment and decree are 
altogether silent regarding any -right of 
redemption on the part of the co-mort- 
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defendants; 


gagors who were joined a9 
and this being so, it is impossible to 
hold that there was any decision by the 
Subordinate Judge regarding the rights 
of these co-mortgagors to redeem. If no 
decision on this question was given in 
the earlier suit and if no opportunity 
was afforded to the co-mortgagors to the 
decree to redeem in case of Sitla B ikhsh s 
failure to deposit the mortgage money, 
then it seems to mo that the principle 
of res judicata cannot in anyway operate 
in or.ler to bar the present suit. Of 
course it is well-sottlod law in this 
Court that no second suit for redemp- 
tion will lie. that is to say, where a 
plaintiff lie* obtiinoda decree f >r re- 
demption a i.l has failed to take advan- 
tage of it ho will not ho allowed to bring 
a fresh suit. But that decision cannot 
bo applied to the facts of the present 
case whoro tho plaintiffs are not claim- 
ing in any way under the person who 
was tho plaintiff in tho earlier suit aud 
who wore not represented by him in that 
suit. I have omitted to stato that in 
the record of tho earlier suit of 18 % 
there is nothing to show that Sitla 
Bakbsli was • allowed in any way to 
maintain the suit on behalf of tho other 
co. mortgagors. With regard to the deci- 
sion in Nathe v. Khaehera (1), upon 
which the defendants relied, that was a 
case in which t he equity of redemption 
had boon bought jointly bv three pur- 
chasers. A suit bad been brought by 
ono purchaser and a decree obtained, 
and it was bold that this decreo was a 
bar to another suit by the other joint 
purchasers for tho purpose of obtaining 
redemption. 

It maybe that on the facts of that 
case it was possible to bold that tho 
plaintiff in the first suit was acting as 
the ropresentativo of all the joint pur- 
chasers; but as I have said, there is no 
evidence upon which in this case it 
could bo held that Sitla Bakbsh, when 
bringing bis suit in 189G, was acting as 
the representative of the present plain- 
tiffs and defondants 8—17. According 
to tho view taken by the Courts below 
the final refusal of the Subordinate 
Judge in tho earlier suit to extend the 
period fixed for payment of the mort- 
gage debt shows that it was his inten- 
tion to debar the plaintiff from all right 
to redeem. That remark is quite correct, 
but it is not to be inferred that because 


it was tho intention of tho Court to 
debar Sitla Bakbsh from exercising his 
right of redemption it was meant that 
the co-mortgagors, each of whom bad a 
separate right to redeem, were also to be 
debarred. If any such intention was in 
tho mind of tho Court, it ought to have 
been expressed in the ju< 
decree. I am satisfied the 
tho principle of io* judical 
apply so as to bar tho prc't 
is to be noted heio that the 
took the view that if the 
demptioii weie imiiuf aiuab 
plaintiffs togothor with de 
would ho entitled only 


guicnb and 
refold that 
i d' in not 
nt suit. It 
first Court 
suit tor re- 
o then tho 
en i mi s 8 - 17 
to ask tor io- 
demptioii of a two annas eight pics share 
in Patti Clur Bakbsh. That position has 
been accepted by the learned counsel for 
the plaintiffs appellants, llustutos that 
his clients are not eafior to redeem any- 
thing m ire t he n this share. 

As rogards the question of court-fee 
I may say that in my opinion the court- 
fee paid is sufficient. If the right of 
tho plaintiffs is t«» redeem only a share 
of tho mortgaged property, then the 
court feo payable is to he calculated on 
tho amount of the mortgage. debt winch 

is chargeable on the share of which tho 
plaintiffs re eolith i t-» a-k for redemp- 
tion. Tins view Of tho law has boon 
accepted in the following cases, namely 
Vasudera v. Madhnva (2), Amanat 
R jam v. Bhajan Lal(Z) and tSalkrishna 
Dho I do v. v ipeHcd) ( l). As the appeal 

Ins been disposed of on a preliminary 
point it is necessary now to send tho 
case hack to tho District Judge for dis- 
poealontb 1 ■ its. l allow the appeal 

accordingly and direct tho learned Dis- 
trict Judge to dispose of tho case in 
accordance with the above observations. 
Costs boro aud hitherto will abide tho 
result. , , 

ji.V / ii. k. Case remanaea . 

2. (ISOS) 10 Mad 323. 

3. (1880) 8 All 438- 

4. (1881-92) 6 Boin 3 21. 
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Stuart. A. J. C. 

Jang Bahadur and others — Defondants 
— Appellants. 

v. 

Matadin and another — Plaintiffs 

"sS" Appeal No. 137 of 1917. De- 
cided on 8th August 191 . . 
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(a) Transfer of Property Act (1882), S. 60 
— Mortgagor subsequently executing simple 
deco agreeing not to redeem mortgage before 
satisfying simple debt is not binding on 
transferee, but subsequent mortgage em- 
bodying tliis condition would be enforceable. 

Where the executant of a deed of mortgage exe- 
cutes a subsequent simple deed, by which he 
creates a personal covenant not to redeem the 
mortgage until he satisfies the amount ducon the 
subsequent deed, such a covenant cannot be en- 
forced against a subsequent transferee of the 
mortgaged property. But. where the subsequent 
deed pledges as security the property already 
mortgaged, the effect is a consolidation of the 
two mortgages and a subsequent transferee must 
satisfy tho amount due on both as a condition 
precedent to redemption : .1 / 11 1911 Oudh 
301, F.xpl. (P2SC2) 

(b) Mortgage — Construction — Mortgage 
stipulating payment of rent before redemp- 
tion—Condition applies to rent legally re- 
coverable. 

Whore a mortgage-deed provided that at the 
time of redemption all arrears clue from the 
tenants must ho paid to tho holder of the deed : 

ilchl : that the provision meant that the 
arrears at that time legally due from the tenants,' 
in other words, arrears the recovery of which 
was not barred by limitation, must be paid in 
as a condition precedent to redemption. 

[P 29 C 1) 

Gokaran Nath Misra and Sarju Pra. 
sad 1/isra — for Appellants. 

Bishcshwar Nath Srivastava — for Res- 
pondents. 

Judgment. — The dofendants-appellants 
in this appeal are holders of two deeds, 
a deed of mortgage dated 7th November 
18S1 and a deod dated 16th Juno 1883. 
The plaintiffs. respondents are the. hol- 
ders of a deed dated *27th May 1915. 
This is tho situation. The plaintiffs- 
respondents have a right under their deed 
to redeem any prior deod or deeds and 
thus to secure possession of the mort- 
gaged property. They admit the exis- 
tence of tho deed of 7th November 1881, 
and their suit was to redeem it. W hen 
they brought that suit, the mortgagees 
under that deed asserted that their 
mortgagors had executed in their favour 
a subsequent deed of mortgage dated 
15th June 1S83 and that the plaintiffs- 
respondents could not redeem and obtain 
possession of the mortgaged property 
until they had satisfied that deed also. 
Tho learned Subordinate Judge found 
that it was not proved that the deed of 
15th June 18S3 had been executed. The 
learned District Judge in appeal found 
that that deed had been executed for 
good consideration. His finding on this 
point is final. But he considered that 
the plaintiffs-respondents were under no 


obligation to satisfy the amount due on 
the subsequent deed as a condition prior 
to the redemption of the deed of 7th 
November 1881. 

The first point that I have to decide 
is whether this decision is correct. He 
has quoted in support of it a decision of 
my own in Bam Adhin Misra v. Sitla 
Bakhsh Singh (l). I did not in that deci- 
sion discuss the whole law applicable to 
the facts of this case as there was no 
necessity to do so. The principle in that 
decision was that where tho executant 
of a deed of mortgago executes a sub- 
sequent deed, by which he creates a per- 
sonal covenant not to redeem the mort- 
gago until he satisfies the amount duo on 
the subsequent deed, such a covenant 
cannot be enforced against a subsequent 
transferee of the mortgaged propovty. 
But my decision was based upon the 
finding that the subsequent deod was a 
simple deed and not a deed of mortgago. 
Before that decision can he hold to bo 
applicable, it must he found that tho 
deed of 15th Juno 1883 is a simple deod. 

1 do not find this to bo the case. Tho 
executants stated therein that as there 
was no further prospect of realizing in- 
terest from tho proporty mortgaged by 
the deed of 7th November 1881 and 
wheroas they were in want of money, 
they borrowed Rs. 1,000 at a cortain 
rate of interest and agreod that they 
would pay off the amount at the time 
of the redemption of tho deed of 7th 
November 1881 and they pledged as 
security tho property mortgaged by tho 
deed of 7th November 1881 and other 
immovahlo property. In the deed which 
formed the portion of the subject-matter 
in the case reported as Bamadhan 
Misra v. Sitla Bakhsh Singh (l), there 
was nothing to show that any interest 
in immovable property was transferred. 
Here the cose is altogether different. 
An interest in immovable property was 
transferred on the terms of the deed of 
15th June 1883, which was more than a 
deed of charge. It was a deed of mort- 
gage. On those facts the law is very 
clear. It has been laid down in repeat- 
ed rulings to which I need not refer. 
The effect is a consolidation of the two 
mortgages and a subsequent transferee 
must satisfy the amount due on both as 
condition precedent to redem ption. Th e 
1. A I B 1914 Oudh 301=17 O O 303=25 
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amount due on the deed of 15th Juno 
1883 at the time of the filiug of the 
written statement before the learned 
Subordinate Judge was Rs. 1,000 princi- 
pal and Rs. 1,959-6-0 interest. The 
dofondants-appellants were further due 
interest at the contractual rate up to 
the date of payment in event of re- 
demption. 

1 now come to the second point raised 
in the appeal. In the deed of Tth 
November 1881 there is a condition that 
at the timo of redemption all arrears due 
from the tenants must ho paid to the 
holder of the deed. Both the Courts 
below have hold that this condition 
means that the arrears at that timo 
I egally duo from the lonants, in other 
words, arrears, the recovery of which is 
not barred by limitation, must ho paid 
in as a condition precedent to redemp- 
tion. I accopt this interpretation. In 
any circumstancos the appellants could 
not have succeeded on this point because 
the learned District Judge found ns a 
fact that the defendants-nppellants had 
not proved the amount of arrears due. 
with the exception of the amount of 
arroars legally recoverable. But the do. 
(ondants- appellants will succeod with 
respect to the amount of arrears, the 
recovery of which was not barred by 
limitation at the timo tho suit was insti- 
tutod. The lower Courts have by an 
oversight omitted to include this amount. 

I need not send tho case lack for re- 
hearing on this point, as on the evidence 
of tho patwari tho amount is Rs. 235-4-0. 
Tho Courts below appear to have ac- 
coptcd the patwari'8 evidence as true. 

1 was first inclined to exclude tho at rears 
the recovery of which, although not timo 
barred at tho timo of tho institution of 
tho suit, is time barred now. But I do 
not consider that I should he justified 
in excluding such arrears under the 
torms of the deed of 7th November 1881. 

Tho result is that the appeal succeeds 
for tho most part. The plaintiffs-respon- 
dents will have to pay an additional 
amount of Rs. 235-4-0, and Rs. 1.000 
principal on the deed of 15th June 1883, 
and interest amounting to Rs. 1,959.6.0 
due on that deed till tbe time of the filing 
of the written statement, and interest at 
the contractual rate on that deed from 
the date of filing the written statement 
up to tho time of payment as a condition 
precedent to redemption. 


They will ho allowed to redeem up to 
8th February 1918. The dofondants- 
appellants havo succeeded with regard 
to three-fifths ol their appeal. The 
plaintilYs-respondenls will pay three- 
fifths of their own costs and three-fifths 
of tho costs of the defend tnts-nppollants 
in all Courts. Thcdcfcnduuts-appollants 
will pay two-fifths of theirown costs and 
two-fifths of tho costs of tho plaint-ills- 
respondents in all Courts. The decree 
for costs shall bo separated from tho 
decree for redemption. The learned Sub- 
ordinate Judge had ordered that, in 
event of the plaintitYs-rpspoiidonts fail- 
ing to redeem, the propert y should ho 
sold. I can find no justification for this 
order in the torms of tho deed. The 
defendants. appellants aro in possession 
and havo no right to havo tho property 
sold. The deed of Tth November 1881 
is callod in one place a deed of sale, hut 
it is clearly a deed of usufructuary mort- 
gage and in those circumstances tho pro- 
perty cannot ho brought to sale. 

B.V., R.K. Appeal mostly allowed. 
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Stuart, A. J. C. 

Mt. Sasimunnissa — Defendant — Ap- 
pellant. 

v. 

Abdul Kadir and another — Plaintiffs 
—Respondents. 

Second Appeal No. 99 of 1917. Decided 
on 19th July 1917, against decree of 
Dist. Judge, Lucknow, 1) . 8th February 
1917. 

Provincial Insolvency Act (1907), Ss. 36 
and 38 — Transfer in favour of Mahomcdan 
wife, in lieu of dower is not fraudulent — 
Transfer of Property Act (1882), S. 53 . 

There is nothing fraudulent in tho action of a 
Mahomcdan wife who, having a claim of dower 
against her husband and knowing that he is 
heavily in debt, and calculating that if she waits 
he might have nothing left from which to pay 
her, obtains a transfer of some of his property in 
her favour, and thus forestalls his other credi- 
tor*. [1*30 Cl) 

Wazir Hasan — for Appellant. 

Mumtaz Husain— lor Respondents. 
Judgment . — The facts of this case are 
as follows : A certain Asliraf Ali exe- 
cuted a deed of sale on 24th August 1914 
in favour of his wife, by which ho trans- 
ferred to her certain houses in lieu of 
Rs. 500 due to her as dower. Ho regis- 
tered the deed on 22nd December 1914. 
On 26th March 1915 Asliraf Ali applied 
to the Court of tbe District Judge to be 
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declared an insolvent. On 14th May 
1915 ho was declared an insolvent. The 
insolvency proceedings are now in pro- 
gress. A certain Abdul Kadir was ap- 
pointed receiver. The question arose 
whether the transfer of the houses by 
the insolvent to his wife was a good 
transfer, whether the houses should not 
ho considered a portion of the assets of 
the insolvent and whether they should 
not be sold and the sale proceeds divided 
amongst the creditors. The provisions 
of the Provincial Insolvency Act (3 of 
1907 ) apparently afforded the receiver 
an opportunity.of applying under S. 36 
for an annulment of the sale of 24th 
August 1914. Tho receiver did not take 
that couiso, however. He filed a suit 
for a declaration that the salo in ques- 
tion was a nullity and that the houses 
woo lii st in tho possession of the insol- 
vent and then of himself as receiver. He 
obtained this declaration in thoCourt of 
tho trial .ludgo and that decision is con- 
firmed by tho learned District .Judge. 
Tho wife has presented tho present ap- 

Tho view of tho learned District Judge 
is that the transaction was fraudulent, 
collusive and fictitious. I find that his 
conclusion as to its being fraudulent 
canuot ho sustained. Tho caso is per- 
fectly simple. The woman was owed 
money on account of dower. In tlio 
Courts below it appears that it was ag- 
reed that the dower was prompt dower 
and I am not disposed to allow tho point 
to bo opened now as to whether it was 
prompt or deferred. But, whether it 
was prompt or deferred, a Mahomedan 
wife can hardly be stated to be guilty of 
fraud if she asks her husband to pay her 
dower, even if that dower be deferred. 
Of course it may bo sa.d, that ordinarily 
a Mahomedan wife does not c aim her 
dower during her husband 9 lifetime, and 
frequently never claims it at all. But 
that circumstance is immaterial. A 
Mahomedan wife has a right to claim 
dower, and she can enforce that right as 
She wishes, and how sho wishes. The 
.appellant had a right to some dower at 
any rate, and even if she knew- that her 
husband w as heavily in debt and calcu- 
lated that, if she waited, he might L .e 
nothing left from which to pay her and 
wished to forestall other creditors and 
obtain what was due to her first, there is 
[nothing fraudulent in her action. This 


is the view which is taken in Musahar 
Sahu v. Hakim Lai (l) by their Lord- 
ships of the Privy Council. The point 
of collusion is hardly distinguishable 
front that of fraud, and I do not find 
that the transaction is vitiated on ac- 
count of collusion. 

There remains the question as to whe- 
ther the transaction was fictitious, in 
other words, whethor there was a trans- 
fer at all. The learned Munsif found 
that there had been no transfer. He 
found that, although a deed of sale had 
been executed for a consideration of 
Its. 500 in lieu of tho amount duo to the 
vendee as her dower, her husband had 
continued to live on tho premises and 
had paid for the repairs and made addi- 
tions to tho houses out of his own pocket. 
If the learned District Judgo had upheld 
this finding of the learned Munsif there 
would havo been an end of tho matter. 
But tho finding of tho loarned Judgo cn 
this poiut is inconclusive. This is what 
he says : 

"Certain additions bnvo been mado to the 
residential houses sinco the date of sale, and it is 
alleged on behalf of defendant 2 that these addi- 
tions have been made hv her. Tho lowor Court 
has found that this is not so." 

The learned Judge then proceeds, not 
to decide whotber it is so or not, hut to 
argue that it is immaterial whether de- 
fendant 2. that is to say, the present 
appellant, did or did not pay for those 
additions out of hor own pocket. He 
says ! 

"But oven if it is so, I do not 'find that this 
circumstanco proves Anything inatorial in ro- 
gard to tho question of fraudulent iutent oa be- 
half of defendant 2." 

It does not prove anything with regard 
to fraudulent intent, but a decision on 
this point is material to tho question as 
to whether there was or was not any 
transfer. He continues : 

"Her father is well to do and so is her bro- 
ther. and they may well have helped her and 
her husband to make the houses rnoro comfort- 
able." 

It is true that he adds lator : 

"The lower Court has hold, and I consider 
rightly, that as a matter of fart defendant 1 is 
still in possession of the houses as before and 
that the transfer was a meie paper transaction, 
which was not meant to trausler anything in 
reality." 

But he has not arrived at such a clear 
finding of fact as to justify me in con- 
cluding that he has found that there was 
no transfer. This is h ow the case stands. 

1 A 1 It 1 Jl5 PC 115=4a Cal 0*1=32 I O 
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The mere circumstance that the appel- 
lant's husband has continued to reside 
in the house since the execution^ ot tbe 
deed of sale proves nothing one way 
another. In many cases in which 
band genuinely transfers his house to 
his wife ho continues to reside in luo 
house afterwards. It is not necessary 
for him to separate from his wife s so- 
ciety to establish that such a transfer i" 
genuine. But it is very important to 
know who has made the additions and 
the repairs. If the appellant has made 
the repairs out of her own pocket, whe- 
ther the money with which she has made 
the repairs has boon advanced by her 
family or she has obtained it in somo 
otlmr manner, this circum-tanco will go 
to show that there was a genuine trans- 
fer. But if her husband has made the 
repairs with money which ho may have 
obtained from any source -either from 
bis wife's family or anybody cDe that 
circumstance will go to show that thcro 
has l icon no transfer, and such being tho 
case, a clear finding is necessary one way 
or the other. 

I accordingly remit tho case to tho 
loarnod District ludgo for tho decision of 
tho following point : llavo tho houses 
in question passed from tho possession 
of tho appellant's husband to tho appel- 
lants ? Was tho transfer of 2 1 Hi August 
1911 a genuine transfer or a paper trans- 
action V lie will docido this issuo upon 
tho ovidoneo on tho record after hearing 
urgutnonts, without taking any frosh evi- 
dence, and send mo his finding on or bc- 
foro 31st August 1917. Ten days will 
then bo allowed for objections. Tli& 
loarnod counsel for tho respondents lias 
objected to this appeal being heard, on 
tho ground that tho appellant has since 
the institution of tho -appeal preferred a 
claim as a creditor in insolvency proceed- 
ings in respect of her dower-debt duo. 

As lie very rightly points out, she can- 
not sot up that her dowor.dcht has been 
satisfied by a genuine transfer of the 
houses, and at tho samo time claim to 
liavo her dowor-debt satisfied out of tbe 
insolvent’s assets. Her counsel after 
taking instructions has stated that tho 
appellant only wishes to claim alternate 
reliefs. If this Court finds that the 
houses were transferred to her by a legal 
and valid deed of transfer, she will with- 
draw her claim from tho insolvency pro- 
ceedings, but, if the point 'is decided 
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against her, she wishes to take her rights 
as a creditor. The point raisod by the 
learned counsel for the residents is 
noted. It may or may riot require deci- 
sion. 

B.V./R.K. Case sent back. 
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Stuaht, A. 1. C. 

Dailhij Singh and others— Plaintiffs 
Appellants. 

v. 

.V/. Basti and ©/A*rs— Defendants— 

Resiiondents. 

Second Appeal No. 222 of 1917, Deci- 
ded on 9th November 1917, from docroo 
of Dist. Judge, Sitapur, D. - 27th Fehru- 
ary 1917. 

Cuilom— Succession— Eunuch — Presump- 
tions that personal heirs succeed eunuch— 
Strong evidence is required to rebut this pre- 
sumption. 

. ,,.i when > n -i- 1 come* a eunuch, 
i. i itnral boh umk r the i ei I 

. to which ho i« subject d and, to Ml aside 
tho presumption that tho ml© of succession 
Mould bo hi* pcr«onnl law, it in ncccs-ary to 
prove a gicat 


law. it 

do»l more tli.m that in certain 
instance*, even if numerous the relatives did 
not i ikotbe troublo to claim tho property of tho 
eunuch, but porinittcd it to go to another 
eunuch. [P810 3] 

Bisheshwar Nath Sri vastava — for Ap- 
pellants. 

Mohammad Hastm— for Respondents. 

Judgment . — Tho solo point for deci- 
sion in this case is whether an equity of 
redemption of a mortgage possessed by 
two eunuchs called Badni and Madar 
Bakhsli passed legally after their doatli 
to two other cnnuchs called Muradan 
and Khiyali. The assertion on behalf of 
tho appellants is that ounuchs form an 
association and that tho cu9tom of suc- 
cession amongst them is that one ounuch 
succeeds another. In support of this 
alleged custom certain instances wero 
quoted. These instances prove nothing 
at all. Ordinarily when a malo becomes 
a eunuch, his heirs are his natural 
heirs under tho personal law to which 
he is subjected, and, to set aside the 
presumption that the rule of succession 
would be his personal law. it is neces- 
sary to prove a great deal more than 
that in certain instances, even if nume- 
rous. the relatives did not take the trou- 
ble to claim the property of tho eunuch 
but permitted it to go another ounuch 
I should have to ho satisfied that the 
question had been raised between the 
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relatives of a eunuch on the one side and 
eunuchs on the other and decided in fa- 
vour of the eunuchs. In not a single in- 
stance is this the case. There is nothing, 
as the learned District Judge observes, 
amongst eunuchs from which it can be 
inferred that they ever formed anything 
of the nature of an association. I find 
that the custom is not established in 
any way and in these circumstances the 
appeal fails and is dismissed. The ap- 
pellants will pay their own costs and 
those of the respondents. 

B.v. R.K. Appeal dismissed. 
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Lindsay, J. C. 

Mohammad Yaqub — Defendant— Ap- 
plicant. 

v. 

Bijai Lai — Plaintiff —Opposite Party. 

Section 115 Appln. No. 135 of 1917, 
Decided on 13th September 1917, against 
order of Munsif, Partabgarh, D - 31st 
July 1917. 

Provincial Insojvency Ac! (1907). S. 16- 

Suit against undischarged bankrupt, with* 
out leave of Court, is not maintainable. 

Insol vency proceedings always remain pending 
until the insolvent obtains his order of dis- 
charge. Therefore an undischarged bankrupt 
cannot, without the loavo of the insolvency 
Court, be sued in respect of a dobt which he 
mentioned in the list attached to his application 
aud of which notice was duly served on the cre- 
ditor, but which the latter failed to provo before 
the insolvency Court. [P 32 C 2] 

Ali Mohammad — for Applicant. 

E. N. Misra — for Opposite Party. 

Judgment.— This application must be 
accepted. The order of the Court below is 
clearly wrong and in my opinion the 
Munsif had no authority to entertain 
this suit. The suit was brought by one 
Bijai Lai against a man named Moham- 
mad Yaqub in respect of a bond execu- 
ted on 3rd January 1914. It has been 
admitted before me that Mohammad 
Yaqub was declared insolvent in the 
year 1914. It is further admitted that 
at the time lie filed an application to be 
declared an insolvent he exhibited the 
debt, the recovery of which is now 
sought, in the list attached to his appli- 
cation. !It is also established that notice 
was issued to the creditors named in 
this application to come and prove their 
debts, and it is further established that 
the present plaintiff Bijai Lai in spite 
of having received the notice failed to 
attend before the insolvency Court and 


give proof of his debt. He has brought 
this suit on 9th June 1917, the defen- 
dant Mohammad Yaqub being still an 
undischarged bankrupt. This fact i9 
admitted. It has not been contended 
that any order of discharge has been 
passed with respect to Mohammad 
Yaqub. In these circumstances the 
jurisdiction of the Court below to deal 
with this suit is entirely ousted by the 
provisions of S. 16, Provincial Insolvency 
Act. The Munsif seems to have thought 
that the provisions of S. 16, sub-S. 2 of 
the Act refer only to suits to be brought 
during the insolvency proceedings, and 
that is quite correct. But unfortunately 
the Munsif has fallen into error in 
thinking that the insolvency proceedings 
are not still pending. Insolvency pro- 
ceedings always remain pending until 
tho insolvent has obtained his order of 
discharge. In this view tho insolvency! 
proceedings against Mohammad Yaqub 
are still running their course and this 
being so, the suit against him was barred 
unless the plaintiff obtained tho leavo 
of the Court below beforehand. I therefore 
allow this application and set aside tho 
order of tho Court below. Tho claim of 
Bijai Lai will bo dismissed with costs. 
No order as to costs of this application. 

B.V./r.K. Application allowed. 
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Lindsay. J. C. and Stuart, A. J. C. 

Bisheshar Baksh Singh — Plaintiff— 
Appellant. 

v. 

BamcsharBakhsh Singh — Dofondant — 
Respondent. 

First Appeal No. 60 of 1915, Decided 
on 6th July 1917, from decree of Sub- 
Judge, Mohanlalganj. D,'- 31st March 
1915. 

Oudh Estates Act (1 of 1869), S. 22-First 
Summary Settlement of Taluk — Talukdar 
dying issueless leaving widow — Widow, in 
possession at Lord Canning's Proclamation 
of 1858— Second Summary Settlement with 
widow— Permanent, heritable and transfer- 
able proprietary rights under sanads con- 
ferred upon widow — Settlement on ground 
of widow s full title to taluka — Widow’s 
death— Collateral relative of husband taking 
possession of entire taluka— Suit by widow’s 
brother's grandson against collateral rela- 
tive for possession decreed— Collateral rela- 
tive setting up under-proprietary title— Suc- 
cession to taluka held governed by terms of 
S. 22 and widow s brother's guardian was 
the right heir — Widow being in possession 
of full estate, Art. 144 and not Art. 141 ap- 
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plied — Limitation Act (9 of 1908), Sch. 1. 
Art*. 141 and 144— That a* limitation wai 
to be determined on case *et up in plaint 
suit was barred under Art. 141 — Collateral 
relative wo* not estopped from petting up 
under proprietary title by adverse posses- 
sion-Suit was barred »>y res judicata in re*^ 
pect of part of taluko — Civil P. C. (Act 5 of 
1908). S. 11. Expin. 4 — Limitation Act 
Arts. 141 and 144 — Evidence Act (J87Z). 

S. 116. 

At the time of the annexation of Oudh a taluka 
was in the possession of a Bai* Tbakur U. S. 
After the annexation the First Summary Settle- 
ment of the taluka was made with him. lie 
died issuoless in 1S57 and was succeeded in pos- 
session bv his widow D.K., belonging to the clan 
of Amotiiia Tbakurs. She was in possession 
when Lord Canning's Proclamation of conlisca- 
lion was issued in 1858. 

The Second Summary Settlement of the taluka 
was made with her and in the various proceed- 
ings relating to this settlement she was des- 
cribed as tho wife or widow of Is. S. She never 
in any way acknowledged that any third person 
had a right in tho taluka, although 'he made 
subsequent declarations to tho effect that ‘he 
had no intontion of giving it to \methia Tha- 
burs. She was still in possession when the letter 
of tho Governor-General. dated 10th October 
1859, was published, bv which it was declared 
that every talukdar with whom a Summary Set- 
tlement had been made snb-e incut to the dato 
of tho re-occupation of Oudh had thorehv ac- 
quired permanent, heritable and transferable 
proprietary right* in the taluka (or which the 
engagement had loon taken. 

Ah provided by this letter, a *anad in the ori- 
ginal form wa« granted to P. A". in her own 
name in 1800. In 1801 a sanad in the revised 
form. i. o., tho primogoniluro sanad, was simi- 
larly granted to her. Her name was miiac- 

{ iiontly entered in Lists I and 11 of the Oudb 
{states Act. 

After her hu<b\nd's. death 'he took steps to 
provide for tho devolution of tho taluka u|«on a 
collateral relative of her dccea-od IiU'bind II. S., 
hut later on cancelled tho provision in 18GG and 
1873. Ill the proceedings hcld.il tho time of tbo 
First Regular Settlement she dc<cribcd her*olf as 
tho wife or widow of IS. S. and gave the history 
of tho taluka as having como down in tho family 
of I). S. This Rag-alar Settlement was made 
with her not on tho basis o! these representa- 
tions hut on tho ground that she bad acquired 
the full title to the taluka under tbo sanads. 

She continued in possession of tbo taluka till 
her death intestate in 1893. aftor which the 
above-mentioned collateral relative of U. S. took 
possession of the entire taluka. 

Then It. IS. S.. as the right heir of P. A*., be- 
ing her brother's grandson, sued the collateral 
relative of IS. S. for possession of the taluka and 
succeeded in obtaining a decree in l'JCO. In 1911 
11. IS. S.. setting out his title to she entire 
taluka under this decree, brought a suit in eject- 
ment against IS. IS. S as a trespasser, who was at 
that tiino iu possession of one of tbc village' 
comprised in liia taluka. IS. It. S. was at that 
time aware of tho facts upon which he relied in 
the present suit, mentioned below, for the pur- 
pose ol showing that ho was the rightful owucr 
of tbc whole taluka, but he 'Ct up an under-pro - 
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prietary title in respect of tho village, liin case 
being that he and bis predccC"ors had been iri 
adverse possession as under-proprietors for many 
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g's Proclamation 
livcsling all landed 
• >udh and transfer- 
ring and voting tho same in liio British Govern- 
ment. tho Second Summary ScUleuicol did nut 
of itself vest the absolute proprietary and heri- 
table right* in taluka but amounted to a permis- 
sion to the person* with whom tho settlements 
were made to engage for the pajmont of the 
Government revenue, the effect of tho declara- 
tion con la i ue 1 in the Governor-General's letter, 
dated 10th October 1S«». being to invest the 
talukdtr* in possession under tho Summary 
Settlement* with permanent, hereditary and 


of 185® having resulted iu 
proport v from proprietor' in 


in their taluka*, 
ilege of engaging 


transferable proprietary light* 
including the perpetual priv 
with the Government for the revenue of thoae 
taluk i* : the two »unad« addressed to />. A\ hav- 
iug purported to coufor upon her and her ho in 
for evor the lull proprietary right, title and pos- 
session of the taluka, and the intention of tbc 
Government in the matter being doducible from 
the ict* of the Government itself and not from 
ml d I ir.it .<>ii' of . A . I/. / 

took the taluka in her owu right a* full owner, 
and not in the right of her husband IS. S. a* a 
Hindu widow, nor a* such widow with special 
power* of alienation supcr.tddcd, so that if she 
tailed to exercise the special power* of transfer 
conlcncd u|*oii her tbc taluka would revert after 
her death to the nearest male heir of her do- 
ceased husband according to tho rule of primo- 
geniture. nor even a*a trustee for tho rever- 
sioners of her deceased husband IS. S.. for thoro 
no evidence to show that she had. by any 
expre" or implied acknowledgment, declaration 
or conduct, constituted herself such a trustee : 
and that therefore succession to tho taluka was 
governed by tbc term* of S. 22. Oudh Estates 
Act. under which It. D. S. was the right heir of 
I). A . iV SS C 2; I* 39 C 2; P 40 1. 2; 

I» 41 C 1; P 47 C 1 and P 50 C 1] 

(2) that P. K. having been found to be iu pos- 
session of a full c«tatc. the case was governed by 
Art. 144 and not bv Art. 141. Sch. 1. Lim. Act; 
but that, as tbc point of limitation was to be 
determined in view of the plaint allegations, 
which were to the effect that tbo plaintiff was 
entitled to succeed on the death of P. A. not as 
her heir but as an heir of her husband IS. 6., 
Art. Ill applied and tho suit was barred. 

r [P 53 C 2; P 51 C 2J 

(3) that IS. D. S. not bain? debarred under 
S. 11G. Evidence Act. from raising in the previ- 
ous suit the propriotary title in roipoat of the 
village then in dispute, inasmuch as he asserted 
at that time an adverse subordinate titlo and 
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not a title derived from the superior proprietor, 
or from setting up both proprietary and under- 
proprietary titles at one and tho same time on 
the ground of inconsistency, the present suit was 
barred by -res judicata under S. 11. Expl.j 4, 
Civil P. C.. so far as the said village was con- 
cerned. aud not in respect of the entire taluka, 
inasmuch as title to the entire taluka was not a 
point which properly belonged to the subject of 
the previous litigation. 

IP6CC1; P 57 C 1& 2; P 59 C l «t 2] 
Bash Bchari Ghose, Mirza Samiullah 
Beg, Wazir Hasan and Shahbuddin for 
Appellant. 

Sundar Lai, Mohammad Nasim, Go':- 
aran Nath Misra and Ilarkaran Nath 
Misra—tov Respondent. 

Judgment. — This appeal has arisen 
out of a suit for possession brought by 
tho plaintiff -appellant, Thakur Bishe- 
shar Bakhsh Singh, against the defen- 
dant-rospondeut, Raja Rameshar Bakhsh 
Singh. Tho proporty in dispute is the 
Samarpaha taluka which is situated in 
the Kao Baroli District, and before pro- 
ceeding to discuss the points which are 
in issue boforo us wo think it will bo ex- 
pedient to set out as far os possible cer- 
tain facts relating to the history of this 
ostate. At tho time of tho annexation 
of Oudh tho proporty was in possession 
of Basant Singh who was a Thakur be- 
longing to the Bais clan. After the an- 
nexation the first Summary Settlement 
of this taluka was made with Basant 
Singh, who died thereafter on 12th Nov- 
ember 1857, during the Mutiny. Thakur 
Basant Singh loft no issue and was 
succeeded in possession by bis widow, 
Thakurain Dariao Kuar, whose age at 
that time appoars to have boon about 
18 or 19 years. At tho time when tho 
proclamation of confiscation was issued 
by Lord Canning in the month of March 
1858, Dariao Kuar was in possession of 
tho estate which had belonged to her 
husband. On 8th May 1858 an applica- 
tion was made to have the second Sum- 
mary Settlement of this taluka made 
with her. This application was pre- 
sented on her behalf by an agent of hers 
named Ram Saliai. The application was 
accepted and two days afterwards, that 
is to say, on 10th May 1S5S, an order 
was issued by Major Barrow, Special 
Commissioner sitting at Lucknow.direct- 
that the settlement should be made 
with Dariao Kuar. * Dariao Kuar was 
still in pessession when the letter ot the 
Governor-Genesal, -dated 10th October 
1859 , was published by which it was 


declared that every talukdar with whom> 
a Summary Settlement had been made 
subsequent to the date of the re-occupa- 
tion of Oudh had thereby acquired per- 
manent, hereditary and transferable pro- 
prietary rights in the taluka for which 
the engagement had been taken. This 
letter is incorporated, in the Oudh Es- 
tates Act (1 of 1809), and in para 4, it 
was directed by the Governor-General 
that sanads should be issued in his name 
by the Chief Commissioner of Oudh. 

We find from certain official corres- 
pondence which is on the record that a 
sanad was granted to Dariao Kuar in the 
month of December 18G0: cf. Ex. A 5, 
a letter addressed by the Deputy Com- 
missioner of Rae Bareli to tho Commis- 
sioner of the Baiswara Division. This 
must have been a sanad in the original 
form set out in Sykes’ Compendium of 
Talukdari Law at p. 385. Later on we 
find that a sanad in tho revised form, 
namely, the primogeniture sanad, was 
granted to Dariao Kuar. A copy of this 
sanad is on the record (plaintiff's Ex. 9). 
It was signed by tho Chief Commissioner 
on 8th May 1861. The evidence on re- 
cord shows that this sanad was delivered 
to Dariao Kuar on 25th October 1861. 

Subsequently, when the Oudh Estates 
Act (1 of 1869) come into force Dariao 
Kuar was treatod as the talukdar and 
her name was entered in Lists 1 and 2 
prepared under S. 8 of tho Act. It is 
admitted that Duriao Kuar continued in 
possession of the Samarpaha Taluka till 
the date of her death, namely, 13th 
November 1693. She died intestato. 
In order to explain the course of tho 
litigation regarding this estate which 
took place aftor the lady’s death, it is 
necessary to travel back to the period 
immediately succeeding tho re-occupa- 
tion of Oudh in March 1858 and to rofer 
to certain events which took place about 
that time. Basant Singh, as we have 
said was a Bais Thakur and his estate 
was one of tho numerous large estates 
in the Rae Bareli District held by the 
members of that clan. His wife be- 
longed to the Amethia clan of Thakurs 
and it may be taken as an established 
fact that the Thakurs, of tho Bais clan 
viewed with some apprehension the pros- 
pect of the estate passing away from 
their clan into the clan of tho Amethias. 
We have already mentioned the fact 
that Basant Singh left no male issue. 
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It is proved that after her husband’s 
death Dariao Kuar took steps to provide 
Cor the devolution of the estate upon a 
collateral relative of her deceased bus. 
band. Acting no doubt in consultation 
with the members of her husband’s 
family in the year 1860 she took a hoy 
named Sher Bahadur, whose age at that 
time was 11 or 12 years, to live with her 
with the intention that he should he 
brought up in the family house ami 
should succeed to the estate upon her 
doath. It was alleged in subsequent 
litigation that Dariao Kuar had adopted 
•Sher Bahadur as a son to her husband, 
hut it was docided that no valid adop- 
tion had ever taken place. 

On 1st September 1861, in ohcdionce 
to a lottor addressod to her by the dis- 
trict authorities, Dariao Kuar pro pared 
a formal deed (plaintiff's Ex. 8) by 
which she declared Sher Bahadur Singh 
to he the person who would succeed to 
thoSamarpaha taluka after her death : 
the document was styled a will. This 
arrangement which Dariao Kuar had 
made failed to prove satisfactory. Sher 
Bahadur Singh, as ho grow older seems to 
have given groat offence to the lady: and 
instigated most probably by cortain 
members of the Bais clan, bo began to 
proas for an immediate transfor of the 
whole estate to himself. The lady re- 
fused to entertain any such propoei- 
tion and turned Sher Bahadur Singh 
out. The relations botwoen her and Slier 
Bahadur Singh formed the subject of 
various petitions and counter. petitions 
addressed by the parties to the district 
authorities. Eventually in tbo year I860 
Shor Bahadur Singh addressed an ap- 
plication to the Chief Commissioner 
(Ex. A 3), dated 10th September 1866, in 
which lie asked that a sanad for the 
Samarpaha taluka should ho granted to 
him on the ground that he had been 
adopted in the year 1265 Fasli, corres- 
ponding to 1858-59. He asserted that 
the sanad had been granted by mistake 
to Dariao Kuar and that in fact ho was 
the proper person to receive it. lie 
made certain allegations that the widow 
was wasting the property and giving it 
away to her own relatives, and repre- 
sented that if the sanad were left in the 
name of Dariao Kuar the result would 
ho that the entire taluka would pass 
away front the family to which it be- 
longed. On receipt of this petition the 


Chief Commissioner called for reports 
from the local authorities and the 
mattei was finally dealt with by the 
Chief Commissioner in li is order (Ex. A-7 ), 
dated 29th March 1867. Ho declined 
to take any action on Shor Bahadur 
Singh's petition. say ing that no u Itera- 
tion could now he mado in t ho sanad, 
that Dariao luui was the proper poison 
to receive it and that he refused to in- 
terfero in any way with the rights 
which the British (iovoi mnent had con- 
ferred upon the Thakurain. 

After this order had bet n issued Slier 
Bahadur Singh mado an attempt to have 
it reviewed by presenting a petition 

(Ex. A- 9.) dated 21th April 1867. This 
petition was rejected by the Chief Com- 
missioner by iiis order (Ex. A- 10), dated 
Oth May 1867. Meantime Dariao Kuar 
hid in con -eq nonce of the conduct ol 
Sher Bah.V.ut Singh presented a petition 
to tho Deputy Commissioner, dated 27th 
December l8f’*6, in which she represen- 
ted that her forma! appointment ol Shor 
11.1 had u i Sin .li by the document dated 
1st September I -.til was to ho considered 
as revoked. Sher Bahadur Singh hav- 
ing h'on worsted in his attempt to 
secure possesion of the taluka hud re- 
course to a Mill for iccovery of posses- 
sion of the estate, which lie filed in the 
Court of the Deputy Commissioner of 
Rue Bareli on 1st September 1873. A 
copy of the plaint in this suit is on re- 
cord and is mai kod Ex A-61. As soon 
a tlm suit hail been filed Dariao Kuar 
by way of answer to il executed a formal 
document (Ex. A. 63), which was duly 
registered and by which she formally set 
aside the document of 1st September 
1801 hv which she had appointed Slier 
Bahadur Singh as the person to succeed 
to tho estate, lu the suit which he 
hrou lit Sher Bahadur Singh claimed to 
ho tho adopted son of Busan t Singh and 
to he entitled to possession of the ostate 
on the ground that Dariao Kuar was 
holding the property in trust for him. 
He relied upon certain letters said to 
have been written by Dariao Kuar for 
the purpose of showing that she had 
acknowledged her position as trustee. 

The Deputy Commissioner dismissed 
this suit cn 15th November 1873, on the 
ground that Dariao Kuar had the full 
title to the estate under the torms of the 
sanad (vide Ex. -A-66, a certified copy of 
Deputy Commissioner's judgment). This 
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decision was upheld in appeal by the 
Commissioner, cf. Ex. A. 68, dated 22na 
April 1874. An appeal was then taken 
to the Privy Council. Their Lordships 
on 10th November 1S77 (cf. Ex. A-69) 
.passed an order remanding the suit for 
disposal on certain points which had 
been left undetermined. In this order 
their Lordships expressed their agree, 
tnent with the opinion given by the 
Commissioner to the effect that Dariao 
Kuar had under the sanad a title which 
could not be assailed. They pointed 4 out 
however that, although the title which 
Government had conferred upon Dariao 
Kuar was absolute and overruled all 
other titles, a talukdar to whom such a 
title had been granted might neverthe- 
less bv express declaration constitute 
himself a trustee. Their Lordships 
directed that the claim should be fur. 
ther investigated and that the plaintifl 
Slier Bahadur Singh should be given an 
opportunity to show, if he could, by 
moans of the letters ami any other evi- 
dence of surrounding circumstances that 
Dariao Kuar had declared herself or 
agreod to be a trustee for him (Shor 
Bahadur Singh). The caso was dealt 
with by the Commissioner of Rae Bareli 
in his judgment of 29th October 1878 
(Ex. A-70). He was of opinion that the 
letters upon which Slier Bahadur Singh 
relied for the purpose of proving that a 
trust had been declared in his favour 
were not proved. He bold in addition 
that there was no satisfactory proof that 
Shor Bahadur Singh had been validly 
adopted as the son of Basant Singh. 
This decision became final, tor although 
Shor Bahadur Singh applied for leave to 
appeal to Her Majesty in Council the 
application was eventually dismissed by 
reason of his failure to deposit the 
necessary security for costs: see the 
order of the Commissioner, dated 29th 
July 1879. Ex. A.72. 

The next event to which we have to 
refer is the taking of possession of the 
entire estate by Slier Bahadur Singh 
after the death of Thakurain Dariao 
Kuar in the month of November 1893. 
This led to the next litigation, which 
began in the year 1899. On-ith Mav 
in that year Raja Rameshar Bakhsh 
Singh, who is the defendant in the pro- 
sent proceedings, filed a suit claiming 
possession of the entire ta uka on the 
ground that he. as the right heir of 


Dariao Kuar, was entitled to the pro- 
perty. This suit was decided in favour 
of Raja Rameshar Bakhsh Singh on 12th 
October 1900. The decree of the Sub- 
ordinate Judge was maintained on ap- 
peal to this Court and was upheld by 
their Lordships of the Privy Council in 
their judgment dated 27th July 1906: cf. 
Thakur Tribhuwan Iiahadur Singh v. 
Baja Rameshar Bakhsh Singh (1). It 
may be explained here that Sher Bahai 
dur Singh died while the appeal was 
pending in the Privy Council and he was 
represented before their Lordships by 
his sou Tirbhuwan Bahadur Singh. Their 
Lordships held that Sher Bahadur Singh 
had failed to prove any title by adop- 
tion, that succession to the estate was 
governed by the provisions of S. 22, Act 
1 of 1869, and that Raja Rameshar 
Bakhsh Singh, as the right heir of 
Dariao Kuar, was entitled to the pro- 
perty under Cl. 6 of the section in ques- 
tion. 

We have now to refer to further 
litigation which began in the year 1911. 
Raja Rameshar Bakhsh Singh having 
executed the decree obtained in his 
favour, got possession of the entire estate 
with the exception of a single village 
called Shayestabad or Bharkaspur. It 
seems that at the time when tho judg- 
ment of their Lordships was delivered 
this village was in the possession of Mt. 
Gajraj Kuar, the mother of Sher Baba, 
dur Singh. She appears to have con- 
tinued in possession asserting that she 
had a right to remain in possession as 
kham thekadar, being entitled to col- 
lect the rents subject to tiie payment of 
a yearly sum of Rs. 1,126 to the taluk-, 
dar. Gajraj Kuar died on 15th Decem- 
ber 1906 and according to what was set 
out in the plaint, filed by Raja Rameshar 
Bakhsh Singh in this litigation. Bishe- 
shar Bakhsh Singh (who is the plaintiff 
in the present suit) took wrongful pos- 
session after the lady’s death. Raja 
Rameshar Bakhsh Singh brought a suit 
in ejectment against Bisheshar Bakhsh: 
cf. Ex. A-79 of the plaint, dated 4/6th 
June 1910. In that plaint Raja Rameshar 
Bakhsh Singh set out his title to the 
entire taluka by virtue of the decree 
which had been passed in his favour. He 
asked for the ejectment of Bisheshar 
Bakhsh. saying that he was a trespasser. 

*1 (1M06I 2S All 7_'7=3J I A 16(i=i» O C. 877 
(P C). 
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In the alternative he prayed for a 
declaration that the defendant, Bishe- 
shar Bakhsh, had no right or interest in 
this villago except that of a kham theka- 
dar. Bishesbar Bakhsh defended the 
suit. He admitted that Rameshar 
Bakhsh had obtained a decree foi |>os- 
session of the whole taluka and that this 
village of Bharkaspur was one of the 
villages belonging to the estate, but bo 
pleaded that Rameshar Bakhsh Singh 
had no cause of action for the suit. 
Bishesbar Bakhsh sot up an under-pro- 
prietary title, saying that ho and his 
ancestors had hold the village as owners 
in subordination to tho talukdar since 
before the tiroo of tho British rule and 
that tho villago bad beou held by him- 
self and his predecessors on payment of 
tho rovonuo only. It was asserted that 
Dariao Kuar bad always recognized the 
undor. proprietary status of the defen- 
dant and his predecessors. A further 
ploa of title as undor- proprietor by ad- 
verse possession was set up. Another 
dofonce was to tho offoct that Rameshar 
Bakhsh Singh was ostoppod from deny, 
ing Bishesbar Bakhsh s title as under- 
proprietor, on tho ground that ho had 
accoptod payment of the Government re- 
vonuo from Mt. Gajraj Kuar and after- 
ward from tho defondant himself, lie 
pleaded that ho was not hound by (hr do- 
eroo which Rameshar Bakhsh Singh had 
ohtaiued against Slier Bahadur Singh in- 
asmuch as ho was no party to tho proceed- 
ings, and ho claimed that the docrco in 
question could not in any way affect his 
undor. propriotary right. The suit was 
docidod in favour of Rameshar Bakhsh 
Singh. It was held that tho dofonce set 
up by Biaheshar Bakhsh Singh to the 
offoct that ho was an under-proprietor 
was a false defonce. Tho Subordinate 
■fudge also was of opinion that Rameshar 
Bakhsh Singh was in no way estopped 
from denying'tho under. proprietary title 
put forward by Bishesbar Bakhsh Singh. 

This is a brief history of tho events 
relating to this estate, which took place 
prior to the institution of the present 
suit which was brought into Court on 
7th April 1913. The plaintiff Bishesbar 
Bakhsh Singh, according to the pedigree 
which is exhibited with his plaint. claims 
to he the nearest male heir of Thakur 
Basant Singh and, as such ,to he entitled 
to possession of the estate in preference 
to tho defendant, who is a stranger to 


tho family. It was admitted in para. 3 
of the plaint that after the death of 
Basant Singh in the month of Novem- 
ber D*i7 his widow Dariao Kuar suc- 
ceeded him in possesion of the estate, 
and in para. 1 of the plaint it is admitted 
that the second summary settlement 
was made with this lady. It is stated 
in this paragraph that Dariao Kuar ap- 
plied for the settlement "in her charac- 
ter of widow of Basant- Singh. In 
para. 5 of tho plaint it i< admitted that 
a sanad was granted by the British 
(jO\ eminent to Dariao Kuar in the year 
1SCI. hut it is af sorted that tho grant 
was made to her a< widow of Basant 
Singh. Para 7 of tho plaint after amend- 
ment alleges that the purpose of tho 


secoim -umn.ary settlement and tho 
objection of the grant of the estate t<> 
Dariao Kuar uid the terms of tho sunad 
granted to this lady indicato that the 
estate was t«> descend after ti e death <»f 
Dariao Kuar to the nearest male heir of 
Thakur 15a*aut Singh. In para. 9 of the 
plaint reference w - made to a will 
alleged to have been executed by Dariao 
a on Mth 4une 1878. We are no 

longer concerned with this document. 
The learned Subordinate ludgo has de- 
clared it to l»o a forgery and it has not 
been relied on in any wav for tho pur- 
poso of supporting tho plaintiff s case 
I, ore in appeal. The plaint was further 
amended by introducing an allegation in 
para. 9 (a), to the effect that the estate 
which had been granted by the British 
Government to Dariao Kuar constituted 
her stridhan. In para. 10 tho custom 
relating to succession to estate hold by 
the Bais Talukdars is <et out, tho case 
being that the person who succeeds is 
the eldest amongst the nearest of the 
deceased’s relations. It was also as- 
serted hywav of amendment in this 
paragraph that the custom applied also 
to the case of propeity held as stridhan. 
After reciting the fact of Dariao Kuar s 
death on 13tl» November 1893. >t was 
alleged in para. 12 of the plaint that 
at the time the lady died the plaintiff s 
father Sheodat Singh was still alive and 
was according to the pedigree exhibited 
with tho plaint, the heir to the estate 
Reference is then made to the* taking of 
possession of tho estate bySher Bal.adm 
Singh after the death of Dariao Kuar 
and to his subsequent ejectment in con- 
sequence of tho decree which was passod 
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against him in favour of the defendant 
Rameshar Bakhsh Singh. In para. 14 
of the plaint it is stated that the defen- 
dant, who is the grandson of Dariao 
Kuar s brother, has no right whatever to 
the property now iu dispute and is a 
trespasser. The defendant relies upon 
the title which was affirmed by tho 
decree of their Lordships of ihe Privy 
Council. Shortly put, his case is that 
the full estate was granted by tho Bri- 
tish Government to Dariao Kuar and her 
heirs. He claims that succession to the 
estate is governed by Act 1 of 1869 and 
that ho boing the next heir of the lady, 
has the title to tho estate in accordance 
with the provisions of Cl. 6, S. 22, Oudh 
Instates Act (1 of 1869). The defendant 
also put forward two other pleas by way 
of defonco with which we shall have to 
deal in disposing of the appeal, namely, 
pleas of limitation and res judicata. 

The lower Court found in favour of 
tho defondant upon all tho material 
issues. It was decided that the title to 
tho ostato lay with the defendant, that 
tho plaintiff’s claim was barred by limi- 
tation and that tho suit was not main- 
tainable on tho ground of res judicata. 
Tho three questions which have been 
arguod beforo us are: (1) tho plea of 
ros judicata, (2) tho question of limita- 
tion and (o) the question of title. They 
wore argued in this order, but we thin!: 
it expedient to deal in the first place 
with the question of title. The decision 
of tho issue of limitation is involved iu 
this, for the point of limitation has to 
ho determined in accordance with the 
view wo may take as to tiie naturo of 
the interest which was acquired by 
Dariao Kuar in the Talukaof Samarpaha. 

Title 

To proceed then to a consideration of 
the question of title, wo start with the 
facts that tho second summary settle- 
ment was made with Dariao Kaur; that 
thereafter in tho year 1861 a sanad in 
tho primogeniture form was granted to 
her; that on the passing of the Oudh 
Estates Act 1 of 1809, the name of Tha- 
kurain Dariao Kuar was recorded in 
lists 1 and 2 prepared under S. 8 of the 
Act; that she was therefore a talukdar, 
and lastly that she died on 13th Novem- 
ber 1893 intestate. It has already been 
mentioned that the first summary settle- 
ment of the estate was made while 
Thakur Basant Singh was still alive. 
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and that Dariao Kuar came into posses- 
sion of tho taluka on the death of her 
husband in November 1857. Lord Can- 
ning's proclamation of confiscation was 
issued on loth March 1851 and the result 
of that was to destroy any interest which 
the lady or any of the reversionary heirs 
of her husband had in this property. A 
great deal of discussion seems to have 
been permitted in the Court below re- 
garding the legal operation of the pro- 
clamation and the Subordinate Judge 
has referred at great length to a large 
number of State papers and other docu- 
ments for the purpose, apparently, of 
ascertaining the meaning and effect of 
the proclamation. At the hearing of tho 
appeal we have ruled out all this evi- 
dence as being irrelevant. It is too late 
at tho present day to argue that tho pro- 
clamation of Lord Canning resulted in 
anything but the complete destruction 
of proprietary rights in Oudh. Tho 
language of the proclamation has boon 
interpreted repeatedly by the highest 
judicial authority and it would have 
boon quito sufficient for the learned Sub- 
ordinate Judge to refer to one or other 
of the decisions of their Lordships of tho 
Privy Council in which tho effect of the 
proclamation has been expounded. It is 
enough for us to say that it has boon 
laid down that tho effect of the procla- 
mation was to divest all landed property 
from proprietors in Oudh nnd to transfer 
it to and vest it in British Government. 
The proprietary right in land in Oudh 
was confiscated to the British Govern- 
ment and was liable to bo disposed of 
in such manner as tho Government might 
think fit. We might also refer to a deci- 
sion which wo shall have further occa- 
sion to mention in the course of this 
judgment, namely, the case of Brij Indar 
Bahadur Singh v. Ranee Janki Kocr (2) 
in which speaking of a case like the pre- 
sent in which a widow was in possession 
at the time of the proclamation, their 
Lordships observed as follows: 

"Her interest as widow and that of tho revor- 
sionarv heirs were absolutely destroyed and put 
an end to by the confiscation under Lord Can- 
niug’s proclamation." 

The next matter we have to notice is 
that the summary settlement of this 
taluka was made with Dariao Kuar on 
10th May 185S. The documentary evi- 
dence on record shows that on 8th May 
~7.~U87’7-7875 I A 1=1 C L R 318 (P cjl 
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1858 an application (Ex. A-l) was pre- 
sented to the authorities by one l<am 
Sahai, who described himself astheagen 
of the wife of Basant Singh the talukdar 
of the villages in the Samarpaha taluka. 

It was stated by Ram Sahai in the apph- 
cationthat the taluka consisting of <- 
villages had long been in the possession 
of his client. It was mentioned that in 
the year 1204 Fusli. immediately attci 

the annexation. 17 villages were detached 
from tlio estate and sottlcd with othei 
poisons. It was alleged that during the 
Mutiny possession had been resumed 
over these 17 villages. U was declared 
that the lady had no cosharer in t»»o 
estate and that she was ready to pay 
Government all the arrears of Govern- 
ment revenue. On the 10th May an 
order was passed that settlement ol 
the entire estate ho made with Basant 
Singh s wife as Talukdar. that an instal- 
ment of the Government rovonuo should 
he taken from her aud that sho should 
ho diroctod to send her authorized agoot 
to Mr. Tucker, the Commissioner. I rom 
other documents on the record il is 
proved that this order for summary 
settlement was made hy Major Barrow. 

Special Commissioner ol I .tic!, now <.-f. 

Kx. 11). Pausing here wo may consider 
what was the olVeU of this summary 
settlement boing made with ’Mriao Kuar. 

It is clear from the authorities that the 
making of this settlement did not am- 
ount per se to a grant of proprietary 
rights to the lady. The arrangement was 
a temporary measure and meant no more 
than that the parson with whom it was 
made was permitted to engage for tho 
payment of revenue for a period of three 
years. It did not amount in any way to 
the acknowledgment of tho existence of 
any proprietary title: nor could it, bear, 
ing in mind tho fact that tho proclama- 
tion which had beon issued less than two 
months before had swept away all rights 
in landed property in Oudli and had 
vested them in the British Government. 

Up to the date on which tho summary 
settlement was made no grant of those 
rights had been made to any one by the 
Government. The legal effect of the 
making of the second summary settle- 
ment has been declared in the judgment 
of their Lordships of the Privy Council 
in the well-known caso of the ««* «/ 

Chillaree v. Government of India (3). 

A. (1870-77) i I A 205 'note* il* C). 
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where it is stated that this temporary re-, 
venue settlement did nol of itself vest the 
absolute proprietary and heritable right 
in the taluka. but amounted only to a 
permission to the person with whom the 
settlement was made to engage for the 
payment of the Government revenue. 

We now conio to a consideration of tho 
letter of 10th October 1*59 from the 
Secretary to the Government of India. 
Foreign Department, to the Chief Com- 
missioner of Oudh. which is incorporated 

to Sch. 1. Act 1 of 1*09. In |*a»a. J ol| 

this letter the Governor-Gcncial in Coun- 
cil, after expressing his agreement with 
the Chief Commissioner regarding the, 
expediency of romowng all doubts as to 
tho intention of the Government to main- 
tain tho tainted ars in possession ol the, 
talukas im which they had been permit-) 
te l to engage, was pleased to declare 
that every talukdar with whom a eum- 
rotry settlement had I von made ».nee : 
the re-oeenpation of the province hao 
thereby acquired a permanent, heredi- 
tary and transferable proprietary right. 

the I Buka for which ho had 
engaged, including the perpetual pnvi- 
leg# o( engaging with the Ooyornmcn 
oi the taluk a. Dj P ll1 - 
of the letter the Chi ifCommiaeioner wai 
directed to prepare a list of the talukdars 
upon whom a permanent proprietary 
right had now been conferred and that 
b xnads should »*o prepared to he issued to 
tho telukda re at the time of His Lxcel- 
leney'a arrival In Lucknow JJe jBTeot 

of tho declf ration contained in this lottei 
has l»eon tho subject of decision of then 
I<ordships in tho Chillaree* case W 
which has been mentioned above, ac- 
cording to that judgment tho object ot 
the Government in issuing this doclaia- 

"to maintain in po«e*»ion those ^[“kdara who 

potion of the Province.’ 

Tho talukdar. who wore declared to 
have acquired tho right cod erred by t ho 
letter wore those who had been permit- 
ted to engage. Dariao Kuar, being one 
of the talukdars who had been admitted 
to engage tor the revenue settlement and 
who was still in possession at the time 
when this letter of the Governor-General 
in Council issued , must therefore be trea- 
ted as a person who had acquired a per. 
manent, hereditary and transferable pro- 
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prictary right in the Taluka of Samar- 
paha, including the perpetual privilege 
of engaging with the Government for the 
revenue of that estate. Following upon 
this letter we know that a sannd in the 
earlier form was granted to Dariao Kuar, 
a sanad in the form which is set out in 
Sykes' Compendium at p. 385. Accord- 
ing to the language of this document the 
Chiof Commissioner, acting under the 
authority of the Governor-General in 
Council, conferred upon Dariao Kuar the 
full proprietary right, title and posses- 
sion of the estate of Samarpaha. It is 
recited that the sanad was granted to 
Dariao Kuar in order that it might he 
known to all whom it might concern 
that the estate of Samarpaha had been 
conferred upon her and her heirs for 
ever subjoct to the payment of^such an- 
nual revenue as might from time to time 
ho imposed and subject to cor tain other 
conditions which aro specified in the 
document. The 9anad winds up with a 
declaration that as long as the obliga- 
tions spociliod woro observed by Dariao 
Kuar and hor heirs in good faith, so long 
would the British Government main- 
tain hor and her heirs as proprietors of 
the Samarpaha estate. A copy of the 
second sanad which was givon to the 
lady in substitution for the oarlier ono 
is to bo found on the rocord (Ex. 9). This 
idocuinont like the oarlier ono is ad- 
Idrossed to "Mt. Dariao Kuar, talukdar,” 
jand it purports to confer upon hor the 
dull proprietary right, title and posses- 
sion of tho estato of Samarpaha. It de- 
clares that this estate has boon conferred 
upon hor and hor heirs for evor. It lays 
down a rule of succession to bo observod 
in tho devolution of the estate, the des- 
cent being to the nearest male heir ac- 
cording to the rule of primogeniture. It 
is further declared that Dariao Kuar and 
all her successors are to have full power 
to alienate the estato or any portion of 
it to whomsoever they please, and, as in 
the former document, there is a further 
declaration that subject to tho perform- 
ance of the obligations which are recited 
the British Government would maintain 
Dariao Kuar and her heirs as proprietors 
of the taluka. There is nothing there- 
fore in the language either of the letter 
of 10th October 1859, which is a letter 
in general terms, or in the language of 
the two sanads which were addressed by 
name to Dariao Kuar to indicate that 


the interest which was being conferred 
upon her by the British Government was 
anything less than that of an absolute 
estate in the property specified. It has 
however been argued hero, as it was in the 
Court below, that by reason of certain 
facts established by evidence it should bo 
held notwithstanding the language of the 
documents we have just mentioned, that 
(to quote the language of paia. 7 of the 
plaint) 

“the purpose of tbc «econd summary settlement, 
the object of ihc grant of Ibe estato to Thakurain 
Dariao Kuar and the contents of tbe sanad” 

indicate that the intention of Govern- 
ment was that the property should be 
hold by Dariao Kuar for her life and 
should descend thereafter to tho nearest 
hoir of hor deceased husband who might 
be alive at the time the succession 
opened. This proposition has been con- 
densed in argument by saying that 
Dariao Kuar took the estato not in her 
own right but in the right of her hus- 
band, Basant Singh, and it has been con- 
tended that as she took in that capa- 
city the interpretation, which must ne- 
cessarily be placed upon tho acts and 
declarations of the British Government 
between tho time of tho making of the 
second summary settlement and the 
grant of the sanad, is that the intention 
was, so to speak, to rcstoro the taluka to 
tho family to which Basant Singh be- 
longed by providing that it should de- 
volve upon Basant Singh s heir ns soon 
as tho lady died. It was pointed out 
that in the litigation between Slier 
Bahadur Singh and tho presont defon- 
dant, which was concluded by the judg- 
ment of their Lordships of the Privy 
Council reported as Thakur Tribhuwan 
Bahadur Singh v. Baja Rameshar 
Bakhsh Singh (l), it had been admitted 
that Dariao Kuar took the estate in her 
own right. Tne words used by Lord 
Macnaghten in this connexion aro to be 
found at p. 162 of the report and are as 
follows: 

”It is not disputed that tbe Ti’akura.n be-: 
erne talukdar not in right of her husband Ba-| 
sant Singh but in her own right. 

Assuming that this language conveys 
the meaning now sought to bo attached 
to it. namely, that the words became 
talukdar” are equivalent to took the 
estate," it is stated now that in the pre- 
sent suit there is no such admission as 
was made in the suit between Slier Da- 
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hadur Singh and the present defendant. 
Tho case for the plaintiff here is that 
Dariao Kuar took the estate in right of 
her husband and not in her own right, 
and of course it cannot be suggested that 
any admission made in tho Court of the 
previous litigation is binding upon the 
plaintiff who was not a party to it. 

Tho real question which has to bo 
determined is, what was tho interest 
which the Government intended to con- 
fer upon Dariao Kuar by the various 
proceedings which took place from tho 
time of the Second Summary Settlement 
up till the date of the delivery to her of 
the sanad. What Dariao Kuar took can 
only be what tho Government intended 
to confer upon her. Tho eutire proprie- 
tary rights in tho taluka were vested in 
tho British Government ami we have to 
decido to what oxtont tho Government 
.parted with those rights in favour of 
(Dariao Kuar. Tho intention! of tho 
(Government in this matter can only, we 
think, bo doducod from tho acts of the 
Government itself. Tho conduct and 
[declarations of Dariao Kuar cannot he 
appealed to for the purposo of asccrtain- 
!ing tho intentions of Government, except 
in so far as it can ho shown that any 
iconduet on her part affoctod tho purposo 
of the Government in its dealings with 
hor. We pass on now to consider tho 
various acts and declarations of tho lady 
which have been roferrod to hy tho 
learned counsel for the appollant in this 
connexion. We have already advorl-' l 
to tho fact that when an application 
was mado hy Dariao Kuar on 8th May 
1908 for tho purposo of having tho Sum- 
mary Settlement mado with her, she was 
doscrihod in tho petition as tho wife of 
Basant Singh. Ex. A-l »S f an official 
document described as Settlement 
Statement A.” In col. 4 of this state- 
ment tho heading of which is * name of 
talukdar or zamindar.” tho entry is 
"wife of Basant Singh." Tho agent who 
signed tho application on behalf of the 
lady described hor as being the wife of 
Basant Singh. Similarly in Ex. 2. des- 
cribed as "Statement B,” wo find in 
col. 5, which is meant to show the name 
of tho person paying the revenue, the 
entry "wife of Basant Singh." Basant 
Singhs own name is shown in col. 2, 
oi tho statement which is designed to 
indicate tho name of the talukdar. (It 
may be obsorved here that the entry in 


col. 2 is an obvious mistake, for it ii> 
common ground that Basant Singh had 

died in the month of November 1N.V7). 

Similar entries aio to he found in other 
documents rotating to this settlement 
(cf: Ex. 3 and Ex. 1). Wc have also had 
our attention called to I'.xs. A-84 and 
A. So which show that, in response to an 
order of tho authorities calling for cer- 
tain information the family* 

Dariao Kuar sent in a family pedigree 
which is admittedly tho pedigree not of 
hor own family hut of her husband s 
family. 

Again Ex. A-2 is a copy of an order 
or rubkar in which it is stated that tho 
settlement of tho whole taluka com- 
prising 72 villages was made for a lump 
sum of Government revenue with the 
wife of Basant Singh. This document 
hoars date 20th September 18’/J. These 
are the nnlv documents which are ante- 
rior in date to the letter which was 

issued hv the Govornor-Gcuoral-in-Coun- 

cil on 10th October 18V.) (cf. Sch. 1, Act 
1 of 18b'J). Certain other documents 
subsequent to that date have also been 
pressed upon our attention. Ex. A- -07 
is an extract from a list of talukdais 
which was prepared in consequence of 
certain directions issued under the nut ho- 
. .1 the Child C siontr. In the 
column of remarks contained in this list 
there are exhibited certain replies pur- 
porting to liavo been received from 
various talukdai s and show ing tho rule 
of succession which obtains in tho 
family. Opposite the entry relating to 
tho wife of Basant Singh there is a state- 
me lit which appears to have been mado 
by Dariao Kuar. in which is described tho 
rule of succession as it obtained in the 
family of hor deceased husband. Ex. 14<> 
may be read in connexion with the 
above exhibit. It is a certified copy 
of the letter which led to tho prepara- 
tion of Ex. A-207. It shows that in- 
quiries wore being made as to the extent 
to which the rule of primogeniture > ob- 
tained amongst the talukdais. Another 
document is Ex. 4 which is dated 8th 
February 18G0. This is a copy of a 
petition or application put in by the 
"widow of Basant Singh deceased. In 
this petition the lady, after reciting tho 
fact that the British Government had 
conferred upon her the proprietary right 
in the ilaq% of Samarpaha, etc., for 
generation after generation, expressed 
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her desire that after her death the estate 
should continue in the name of Sher 
Bahadur Singh, her adopted heir, entire 
and undivided according to the custom 
of rai-gaddi. Ex. 145 is another list of 
talukdars which was prepared with a 
view to ascertaining the extent to which 
the rule of primogeniture prevailed. 
Here again there is an entry relating to 
the estate hold by the widow of Basant 
Singh. In the column of remarks atta- 
ched to this statement there is a note 
which appears to have emanated from 
the Deputy Commissioner, Mr. Capper. 
According to this note Dariao Kuar sur- 
vived her husband and succeeded to the 
estate. It was added that her husband's 
noxt of kin would succeed unless she 
adopted a younger member of the family. 
A good deal of stress appears to have 
been laid upon this particular entry 
in the Court below. 

We arc however doubtful whether the 
entrv was at all admissiblo in evidence; 
hut on the assumption that it can be 
admitted undor the provisions of S. 35. 
Evidence Act, as being an ontry in a 
public register made by a public servant 
in the discharge of his official duty, wo 
are of opinion, that as evidence it is of 
no value. It seems to us to express 
nothing more than the opinion of the 
gentloman who was responsible for it 
and we certainly cannot assume in the 
absence of any evidenco that it is a 
record of any statement made by Dariao 
Kuar herself. Ex. A-95 has also been 
referred to. This is a copy of a deposi- 
tion made by two Qanuugos before the 
Assistant Settlement Ofticer of Rae Bareli 
on 19th March 1863. Tho statements 
seem to have been taken with a view of 
preparing a history of the estate and 
we find the deponents saying that 
Basant Singh's estate was given to his 
widow who now managed it. It was 
further said in tho course of the deposi- 
tion that the heir apparent to the estate 
was Sher Bahadur Singh, an adopted 
son Ex. 9 is another document relied 
upon by the appellant. This, as we have 
mentioned before, is a copy of the pri- 
mogeniture sanad. Exs. <> and < also 
purport to be certain statements made 
by the lady with reference to the history 
of the estate and the pedigree of the 
family. It is clear from these that in 
response to the invitation of the authori- 
ties she sent in a history of her hus- 


band’s family. Ex. 8, dated 1st Septem- 
ber 1861, is a document to which we 
have already called attention. It is the 
deed by which Dariao Kuar designated 
Sher Bahadur Singh as the person who 
would succeed to the estate on her death 
''for the purpose of perpetuating the 
name of the family.” The other docu- 
ments to which our attention has been 
called relate to the period during which 
the First Regular Settlement was going 
on. that is, from the year 1863 onwards. 
It seems to us that for the purposes of 
ascertaining the extent of the interest 
which Government intended to confer 
upon Dariao Kuar these documents are 
of no value at all. By the time the 
Regular Settlement began, the titles of 
tho talukdars as proprietors of their 
estates had already been settled and the 
First Regular Settlement was made with 
them on the basis of the title conferred 
in virtue of tho Summary Settlement, 
the letter of 10th October 1859 and tho 
sanads which were subsequently granted. 
Nothing was done by tho Government in 
the course of those Regular Settlement 
proceedings which could add to or de- 
tract from tho interest already con- 
ferred upon the talukdars, except so far 
as stops wore taken to define and secure 
the rights of the inferior zamindars and 
village occupants to which a reforonce 
is made in para 3 of tho letter of 10th 
October 1859 and also in para 4 of tho 
letter of 19th October 1859, which is to 
bo found as No. 2 in Sch. 1, Oudh 
Estates Act. 

After a perusal of those documents it 
cannot be doubted that in various pro- 
ceedings relating to the Second Sum- 
mary Settlement Dariao Kuar was des- 
cribed as the wife or widow of Basant 
Singh. The question is whethor this 
fact is to be treated as being of any im- 
portance or weight in connexion with 
the matter under inquiry, namely, the 
intention of the Government in making 
a grant of the proprietary rights. Is 
there anything to show that tho declft- 
ration of' Dariao Kuar that she was the 
wife of Basant Singh in any way affected 
the intentions of the Government at 
the time when the letter of 10th Octo- 
ber 1859 was issued or, still later, 
when tho two sanads were granted in 
succession to Dariao Kuar? We have 
alreadv expressed our opinion that no 
proDrietary rights can be deemed to have 
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been conferred upon Dariao Kuar prior 
to the letter of 10th October 1859. 
It is, of course, possible to argue that 
the decision to allow Dariao Kuar to 
engage for the payment of the Govern- 
ment revenue for a period of three years 
subsequent to May 1858 was influenced 
by the fact that she was Basant Singh’s 
widow, and it may perhaps bo conceded 
that the order for making the settlement 
■with her (which, as we have mentioned, 
was passed on the third day after she 
had made the application) would not 
have been made had it not i>een that she 
was Basant Singh's widow and in pos- 
session of his property. But while these 
facts may ho taken to havo constituted 
the motive which determined the selec- 
tion of Dariao Kuar as being tho person 
who should be permitted to engage for 
the period of the Summary Settlement, 
we are unable to see how they could 
att'oet the nature of tho iuteie>t which 
was afterwards conferred upon her. It 
need not bo supposed that in the inter, 
val between tho making of tho Summary 
Settlement with tho various tnlukdars 
and tho issue of the letter of 10th Octo- 
ber 1859 Government w is not aware of 
the fact that this taluka Samarpaha 
and other talukas were in possession of 
widows. T ' of 

the record to show that information re- 
garding the various estates and thoir 
liistorios had been sought for and ob- 
tained before the Governor. General issu- 
ed hi* letter of 10th October 1859 in 
response to the urgent solicitations of 
t ho Chief Commissioner of Oudh. 

Had it been the intention either of 
tho Chief Commissioner or of the Gover- 
nor-General to lay down any particular 
terms regarding the estates which woro 
in possession of widows, we think that 
some clear expression of the intention 
would have been sound in tho letter of 
1 0th October 1859. But as has been 
pointod out, the declaration contained 
in para. 2 of this letter is a per- 
fectly general one. It is made in favour 
of every talukdar” with whom a Sum- 
mary Settlement had been made and 
must ho deemed therefore to include 
tho caso in which the person admitted 
to engage for the revenue was a woman. 
We can find nothing in this letter of the 
Governor-General to indicate that it was 
his intent ion to bestow in any ease any- 
thing loss than the full estate described 


in the letter: and tho language of the 
sanads which were subsequently addres- 
sed to the individual talukdars confirms 
this opinion; and while it may be true 
that, in the various proceedings relating 
to the second Suinmaiy Settlement, 
Dariao Kuar was described as tho wife 
or widow of Basant Singh, it is impor- 
tant to notice that in Kx. 9, which is 
tho copy of the primogeniture sanad the 
lady is described by her own name and 
not as Basant Siimh's widow the sanad; 
addresses her as “Ml. Dariao Kuar, tahik- 
dar." We arc unable tliorcforc to yield 
to the argument that tho description of 
Dariao Kuar as the wife or widow of 
Basant Singh in these various docu- 
ments is a fact which can bo treated as 
having weighed with Government when 
it came to inuke the grant of the pro- 
priotiry rights in tho taluka of Samar- 
paha. 

Wo'havc now to notice an argument 
which was vers strongly pressed upon 
us by the loarned Counsel lor tho ap- 
pcllnnt. It is said that although the 
confiscation of 15th March 1858 may 
have made i clean sweep of all existing 
rights, the elTcct of the “ restoiatiou" of 
talukas to their former owners was to 
reinstate them in their old position, 
subject only to such modifications aft 
were made bv tbe Government either 
by way of cui tailing or enlarging tho 
lights formerly possessed by them: and 
it is claimed that tho documents to which 
we have referred show conclusively that 
the grant mado by the Government to 
Dariao Kuar operated as a restitution 
and so it is argued that in accordance 
with well established principles of law 
in such cases any rights which could 
have Iwjcn enforced against talukdars be- 
fore the confiscation would bo revived. 
In other words, the argument is that tbe 
effect of the grant made by tho British 
Government was to restore the status 
qua ante and to put Dariao Kuar in the 
position of a person bolding the estate 
of a Hindu widow with special powers of 
alienation superadded, the result being 
that if she failed to exorcise the special 
powers of transfer conferred upon her, 
the estate would revert after her death 
to the nearest male heir of her deceased 
husband. 

It would, we think, bo difficult to dis- 
cover, either in the language of the 
letter of 10th October 1859, or in the 
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language of the sanads which were grant- 
ed subsequently, anything which might 
lead us to conclude that the intention 
of the British Government was merely 
to restore the position as it existed be- 
fore the date of the confiscation. Here 
again wo may say that had this been 
the policy of the Government, we might 
reasonably expect to find words clearly 
expressing this intention. An examina- 
tion of the letter of 10th October 1859 
appoars to us to negative any hypothesis 
of this kind. The policy of the Govern- 
ment seems to have been to perpetuate 
the fiscal arrangement which had been 
carried out by means of the second Sum- 
mary Settlement, to maintain the exis- 
ting possession of the persons with whom 
that Summary Settlement had been 
made, and for this nurpose it was thought 
proper to declare that every person, with 
whom such a settlement had been made 
and who in the month of October 1859 
was still in possession of the estato for 
the revenue of which ho had contracted, 
was to he deemed to have acquired there- 
by a permanent, hereditary and transfer- 
able right in the taluka. Para. 4 of the 
letter refers in the plainest language to 
tho permanent propriotary right which 
has now boon conferred." It seems to 
us that this letter does not in any way 
purport merely to restoro a former title 
or to proclaim that tho talukdars were 
to 1)0 deemed to bo in again as of their 
old estates. 

On the contrary there was the grant 
of a fresh title altogether and not merely 
the acknowledgment and restoration of 
a title which had existed prior to the 
confiscation and had been destroyed 
thereby. With regard to the argument 
that in cases where a grant operates 
ineroly by way of restitution there is a 
revival of all rights which might have 
been enforced against the grantee prior 
to the confiscation; it may bo pointed 
out that there is positive evidence, in 
tho history of the legislation which took 
place subsequent to the grant of the 
sanads, .to show that the rights of mort- 
gagors to redeem mortgages on property 
which had become included in the esta- 
tes covered by the sanads had. as a 
matter of law, been confiscated by the 
proclamation, although it seems that 
tho result was not intended. In the 
year 1866 an Act was passed (13 of 1866) 
to exempt certain suits in Oudh from 


the operation of the rules of limitation 
in force in that Province. The suits so 
exempted included suits for the redemp- 
tion of mortgages with possession exe- 
cuted on or after 13th February 1844. 
This Act was passed with the consent of 
the talukdars, who agreed to waive the 
objections they might legally be entitled 
to make to the redemption of mortgages. 
It was afterwards discovered, however, 
that the language of this Act 13 of 1866 
was ambiguous and that it was very 
doubtful whether a suit to redeem a 
mortgage of property comprised in a talu- 
ka was not legally barred. In fact it was 
brought to the notice of tho Government 
that in spite of the provisions of Act 
13 of 1866 to which tho talukdars had 
assented, one of them had actually plead- 
ed in Court that the redemption of a mort- 
gage of property comprised in his estate 
was barred by tho terms of the sanad. 
It was to remove all doubts regarding 
the right to redeem these mortgages that 
S. 6. Act 1 of 1869 was passed. 

Wo may take it, therefore, that it was 
not understood by the Government that 
the effect of tho letter of 10th Octoboi 
1859 and of the sanads which followed 
upon it was to revive all rights which 
might have been enforced against tho 
talukdars prior to tho time of tho con- 
fiscation; otherwise there would have 
been no necessity for the subsequent 
legislation intended to protect the rights 
of persons who had made mortgages at a 
date prior to the annexation of Oudh. 
Wo may also observe here that tho terms 
of the letter of 10th October 1859 dis- 
close to what extent tho Government 
then contemplated the revival of rights 
which could be enforced against tho 
talukdars. Para. 3 of this letter declar- 
ed the intention of Government to take 
steps for the protection of inferior 
/.amindars and village occupants and for 
upholding their rights in the soil in 
subordination to the talukdars; and in 
this connection we may also refer to the 
letter of 19th October 1859, which is 
included in Sch. 1, Oudh Estate Act, 
and in which the intentions of the 
Government, as' expressed in para 3, 
of the former letter are more fully de- 
clared. It was notified that when a 
Regular Settlement of the Province 
should be made, means would be taken to 
secure the rights of the zamindars or 
other persons who held an interest m 



1918 

the soil intermediate between the rai- 
yat amt the talukdar. It seems clear 
therefore that it was at this time the 
intention of the Government, in spite of 
the grant of full proprietary rights to 
the talukdars, to revive as against them 
the rights of certain subordinate /amin- 
dars and tenure- holders: but beyond 
this there is nothing in the language of 
this letter of 10th October 1*39 to in- 
dicate that Government had any inten. 
tion of restoring or reviving other rights 
such for example as the rights of the re- 
vorsionary heirs of a deceased Hindu 
expectant on the death of the Hindu 
widow in possession of the estato. We 
are led to hold, for the reasons just given, 
that Government had no intention 
whatever of reviving any such rover- 
sionarv rights. 

On this part of the case the learned 
counsel for the appellant pressod us with 
the decision of their Lordships of the 
Privy Council .in tho //um.i /*>»*.• case 
\l!aboo Herr Pertah Sahn- v. Maharajah 
Rajender Prrtah Salite (4)1. That was a 
case in which a Raj had beon confiscated 
by Government, whokopt possession of it 
for upwards of 20 years and ultimately 
granted it to a younger member of tho 
family to which tho estate had previ. 
ously holonged. It wa9 held there that 
although tho zamindari was to ho treat, 
ed as tho solf-acquired property of the 
granteo, yet the grant, being from the 
ruling power, in the absence of ovidonce 
of the intontion of the Government as 
grantor to tho contrary, carriod the in- 
cidcnt of tho family tonuro as a Raj. Ii 
was hold in the circumstances that the 
Government's intention must he taken 
to havo beon to restore the ostato as it 
existod before confiscation with no 
chango othor than such as affectod the 
formor owner and his descendants. 
Consequently, the grant was held not to 
take effect as the creation of*a new ten- 
ure hut to operate simply as a change 
of tenant by tho exercise of a vis major. 
It is to be observed with reference to 
this decision that in this case there was 
no issue of a fresh sanad. Tho only evi- 
dence of the intention of the grantor 
which was before their Lordships of the 
Privy Council was to he found in cer- 
tain proceedings and correspondence 
which afforded no moans of ascertaining 
the precise grounds upon which the 
4. (16G7G9) 12 M I A 1=9 W H 15 fP C). 
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Government determined to confor the 
property upon the new granteo. As their 
Lordships observed, there was no clear 
expression of intention on the part of 
the Government to alter tho nature of 
the tenure. The facts relating to the 
confiscation ami the granting of estates 
in Oudh are altogether different. Wo do 
not treat tho decision of their Lordships 
in tho //hw'I caso (*U as laying 
down anv general rule defining tho inci- 
dents of estates which are re-granted 
after confiscation. Wo take it that what 
is laid down in the judgment is that in 
each case the question is purely one of 
tho intention of tho Government as 
grantor and every ease must ho decided 
on its own facts. 

We have in tho present caso clear and 
prociso evidence. t<> ha found in tho for- 
mal declaration of the Government con- 
tained in the letter of 10th October 
1859 and in tho language of tho sanads 
which followed, to show that tho inten- 
tion was not merely t<> restore tho estates 
with all the incidents which attached to 
them before the confiscation took place. 
Wo think in tho case of estates in Oudh 
the situation was not merely that of a 
change of tenant by tho exorcise of vis 
major. There was a fresh grunt con- 
ferring a fresh title and a new estate 
with incidents which were unknown 
prior to the time when confiscation took 
place. It has been said in tho coursoof 
argument that if tho Government chose 
to confer upon a Hindu widow powers 
of alienation not possessed by her undor 
tho ordinary Hindu law, tho reversion- 
ary heir would ho precluded from ques- 
tioning the validity of any transfor 
made by her, but his right to succeed to 
tho undisposed estate would not be 
affectod in any way. This is an ochoo 
of the argument which was raised be- 
fore their I-ordships of the Privy Coun- 
cil in Janki Kofr's case (2). whore it was 
urged that what had been granted to tho 
widow was a widow's estate with a gene- 
ral power of appointment, failing the 
exorcise of which the estate would des- 
cend to the husband s heirs. Their Lord- 
ships dealt with this argument in the 
following language to be found at p. 11 

of tho report: . , . 

" Thcv consider that tbc sanad conferred and 
was intended to confer a full proprietary and 
transferable right in the estate upon Kablas and 
her male heirs according to the law of primogeni- 
ture. and not merely to confer upon her a u 
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estate for life with full power of alienation and 
with remainder to the male b urs of her husband 
in the event of her dying intestate without hav- 
ing alienated it in her lifetime.” 

If this is the interpretation which 
their Lordships put upon the sanad 
granted to Kablas Kuar, wo certainly 
should not consider ourselves at liberty 
to construe the very same language 
which is to be found in the sanad given 
to Dariao Kuar in a different sense. The 
sanads are identical in terms and we 
tako it that their Lordships intended to 
* ru lo that the nature of the estate con- 
ferred was to be deduced from the lan- 
guage of the document which constitutes 
the ovidence of the grant. While it may 
be true that a peculiar estate of the kind 
mentioned in the learned counsel's argu- 
ment, namely, a life-estate in a Hindu 
female with a general power to appoint, 
is not unknown to the Hindu law. wo 
think we may safely say that such an 
cstato is rarely to be met with. There 
is an instanco of an estate of this kind 
to be found in the reports [cf. Dai Moti - 
vahu v. Dai Mamubai (5)J. This was a 
case in which their Lordships of the 
Judicial Committee had to doal with the 
interpretation of the will of a Hindu 
testator who devised his immovable pro- 
perty upon trust for the income to be 
appropriated to the maintenance of his 
widow and daughter, and of the children 
that might be born of the daughter, the 
property to be divided among the heirs 
of such children. It was further pro- 
vided by the will that if there should be 
no children born of tho daughter, the 
property covered by the will was to de- 
volve upon those to whom tho daughter 
might direct it to be delivered by making 
her will. It was held that : 

*' The dauRhtcr having no children there w 
not an ab.olutc gift to tho daughter and that 
tho persons to whom the property was given, 
though to bo designated by her. d.d not take tbc 
gift from her but from the testator. 

This therefore was a case of a bequest 
to a daughter of a life-estate with a 
• eneral power to appoint by will and 
the estate so created was declared by 
their Lordships to be a valid estate 
under tho Hindu law. on the ground 
that the testator himself might have 
designated tho person to take in the 
event of the daughter’s having no child. 
The gift would then have been valid as 
an ex ecutory bequest, supported by pre- 
"(W 21 Bom 709=24 I A 93 (P C). 


ceding life-interests, but the taker 60 de- 
signated must have been, either actually 
or in contemplation of law, in existence 
at the death of the testator. Here the 
language in the will which gave rise to 
this estate was clear. The testator had 
provided that if his daughter Mamubai 
should have no children, then after her 
death and tho death of the widow Moti- 
vahu the trust was to become void and 
the property was to be delivered to such 
persons as the daughter might appoint 
by will. We think we are correct in 
saying that any intention to create a 
peculiar estate of this kind would have 
to be expressed in the clearest possible 
language. 

We take it that this argument, which 
contends for the grant of a life estate 
to Dariao Kuar with a general power of 
appointment suporadded, is based upon 
the language of tho penultimate clause 
of the primogeniture 6anad, which de- 
clares that tho grantee and her successors 
are to have full powor to alienate tho 
ostate. either in whole or in part, by 
sale, mortgage, gift, bequest, or'adoption, 
to whomsoever they might please. By 
the terms of the preceding clauses there 
is a grant to Dariao Kuar, and the sug- 
gestion appoars to bo that the special 
mention of tho power of alienation to be 
found in Cl. 3 of tho sanad indicates that 
the intention was to give a limited 
estate, but to confer upon tho grantee 
full powers of alienation. But it is to 
be observed that what is granted by the 
earlier clauses of the sanad is the full 
proprietary right, title and possession of 
the estate of Samarpaha, and it appears 
to us that no such significance as is con- 
tended for can bo attributed to tho lan- 
guage contained in Cl. 3 which relates 
to tho power of alienation. It seems 
clear enough that the special mention of 
the power of alienation contained in this 
third Clause was made merely to prevent 
the raisiugof any doubts as to the moaning 
of the previous words which settled the 
rule of descent by the law of primo- 
geniture. In other words, Cl. 3 lays 
down that the estate is to descend by 
primogeniture in the e'ent of the gran- 
teo. or of any of her successors, dying 
intestate, but it is to be understood that 
the operation of this rule can be pre- 
vented by the exercise of the full power 
of alienation which has been conferred 
upon the grantee and indeed it seems to 
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us impossible to put any other construc- 
tion upon the language of the sanacl 
when it is remembered that the gram, 
of which this sanad is merely 
had been made by tho letter of It tl» 
October 1809. . . 

We have already expressed our opinion 
'.that the effect of this 'otter was to con- 
ifer upon all talukd-.ra, with whom a 
summary settlement had been made, the 
full proprietary title in the estates for 
.which they had engaged and there is 
certainly nothing in tho language of that 
letter to indicate in any way that in tho 
case of the talukdars who were Hindu 
widows it was Government's intention 
to confer mevoly a life interest with a 
general power of transfer superadded. 
Again it has been argued that in the 
dealings between herself and the British 
Government after confiscation Bariao 
Kuar was acting in a representative 
character. It is said that she was re- 
presenting the coin plot* estate, namoly, 
her own limited intorost together with 
the interest of the reversionary heirs. 
That may havo been tho situation in the 
eye of tho law up till tho timo when the 
proclamation of loth March 1858 was 
issued but any such legal character borne 
by her was put an end to by the confisca- 
tion and after tho proclamation. Bariao 
Kuar like all other proprietors in Oudh, 
was in tho situation of a person stripped 
of all iinmovablo proporty. She then re- 
presented nothing in tho way of estate, 
for there was nothing to represent. We 
have already said that thero is no evi- 
dence to satisfy us that in the dealings 
which took place between tho lady aud 
tho British Government subsequent to 
tho dato of tho confiscation she was re- 
garded by tho Government in tho light 
of a loprosontativo. On tho Contrary, 
it scorns to us that at tho timo when tho 
declaration contained in the lotter of 
lOih October 1859 was uiado Bariao 
Kuar was treated by Government as be- 
ing merely one of a number of indivi- 
duals with whom a summary settlement 
had been made aud who was by reason 
of that fact considered to be a fit object 
of tho bounty of Government. It was 
this fact, namely, tho matting of the sum- 
mary Settlement with her, which consti- 
tuted tho roason for the grant and it 
was • in that character and in that 
character only that the estate appears 
to havo been bestowed upon her. In 
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short this argument is merely tho 
restitution argument put in another form 
and we have already disposed of that 
by what we havo just said above. 

Wo now come t « » another part of the 
plaintiff appellant's case as argued be- 
fero us. It has been contended that for 
certain reasons Bariao Kuar, although 
the sanad was granted to her, should ho 
considered to have held the position of 
a trustee for the reversioners of her de. 
ceased husband Basant Singh. The case 
in this respect seems to havo developed 
considerably nftertho filing of the plaint, 
for an examination of thi* document 
would indicate that tho only grounds 
suggested for tho plea that Bariao Kuar 
was a trustee arc to ho found iu para. 7 
of the plaint to which wo have already 
referred and it may perhaps to taken 
that the allcgatioiiscontaiixd in paras. 1 
and 5 of the plaint that Bariao Kuar 
engaged for the second summary settle- 
ment and obtained the sanad in her 
character of the widow of Bn*ant Sing!) 
wore intended to suggest that Bariao 
occupied this position. In tho course of 
tho preliminary arguments boforo tho 
lower Court heforo tho issues wore struck 
tho plaintiff’s counsel informed the 
Court that ho did not raise tho case that 
Bariao Kuar acquired tho taluka in 
trust for herself and others in the techni- 
cal sense of tho term hut only that the 
grant to her was subject to cortain equi- 
ties which flowed first, from her position 
as a Hindu widow and secondly, from 
tho circumstances under which the grant 
was made. These latter circumstances 
it was said would ho disclosed by evi- 
dence contained in Bariao Kuar's own 
applications to tho Settlement Courts 
and in other official papers. A roforonce 
was made by the plaintiff's counsol to 
certain decisions of their Lordships of 
the Privy Council, in which it had been 
held that tho talukdar to whom the 
sanad had been granted- took tho pro- 
perty in trust and it was pleaded that 
in the present case there wero circum- 
stances which would give rise to equi- 
ties similar to those which wero recog. 
nized in the decisions of their Lordships 
of the Privy Council. 

A reference to the judgment of the 
learned Subordinate Judge goes to show 
that other points were also argued before 
him for tho purpose of showing that 
Bariao Kuar was nothing but a trustee. 
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■One argument was that her situation in 
tlie eye of the law was similar to that 
of a life-tenant who renews a lease or 
acquires the revision of the leasehold 
property and who would be treated in 
equity as a trustee for the remainder- 
man. Then again an appeal seems to 
have been made to what we may call 
the doctrine of graft, in other words, 
it was argued that Dariao Kuar had the 
precarious estate of a Hindu widow upon 
which there had been grafted a general 
powerof appointment. And lastly, stress 
was laid upon certain acts and declara- 
tions of Dariao Kuar by reason of which 
it was argued that she had made herself 
a trustee for Basant Singh’s reversionary 
heirs. All these arguments have been 
repeated before us in appeal and we now 
proceed to deal with them. There can 
bo no doubt that in a number of cases 
which have como up for disposal before 
the Judicial Committee it has been de- 
cided that the person to whom'thesanad 
has been granted is a trustee in spite of 
the terms of the grant. NVe might in 
this connexion refer to the remarks of 
their Lordships in their judgment of 
1877 given in the suit which Slier Baha- 
dur Singh brought against Dariao Kuar 
in respect of this very estate. A copy 
of this judgment is on the record and is 
marked Ex. A-69 Icf. Thakur Shere 
Bahadur Sinqh v. Thakurain Dariao 
K uar (6)]. They refer to 

"tbo lonor ol some recont decision* whereby, 
although undoubtedly the doctrine is affirmed 
that the title conferred by tbo Government is 
absoluto and override* all other titles, neverthe- 
less it has hcon held that the grantee under the 
Government may by an express declaration of 
trust constitute himsslf a trustee." 

In another case of this kind their 
Lordships observe that the legal owner 
might oithev by express agreement or by 
his conduct constitute himself trustee 
for others as to the whole or part of the 
beneficial interest. We have been refer- 
red to all the cases in which this 
point was considered beginning with the 
case of Mt.Thukrain Sookraj hoowar 
v Government and Baboo A jeet Sing (.) 
down to the case reported as Sahara] 
Kcdar Noth v. Thakur Baton Singh (8). 
An examination of these cases goes to 
show that in all instances in which it 
was hel d that a trus tjiad been raised 
-677x877-78) 3 Cal Sa' '60 (I C). 
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there was before their Lordships defi- 
nite evidence of acts upon which they 
came to the conclusion that in spite of 
the terms of the sanad the grantee hold 
the property either in whole or in part, 
for the benefit of third persons. 

In the Bhinga case [Mt. Thukrain 
Sookraj Koowar v. Government and 
Baboo Ajeet Sing (7)] there were definite 
acknowledgments in writing made by 
the grantee by which he admitted the 
title of the lady, and it was proved that 
these admissions of title had induced 
the lady who was suing to stand aside 
and forbear from pressing her claims to 
a grant of the estate. In the Sessendee 
case ( Widow of Shunker Sahai v. Rajah 
Kashi Pershad (9j there was evidence 
to show that the widow’s proprietary 
title to a portion of the property covered 
by tho sanad had been acknowledged by 
the talukdar when he mado his applica- 
tion for the Second Summary Settlement. 
Similarly in the Moura wan case [Hurpur 
shad v. Slieo Dyal (10) the ovidence was 
sufficient toshow that tho grant, although 
expressed to be made to one member of a 
joint family, was in reality made to tho 
entire family. 

In tho case of Thakoor Uardeo Bux v. 
Thakoor Jawahir Singh (11) there was 
proof on the Settlement Record of an 
admission of title mado by tho talukdar 
and this was treated by their Lordships 
as having the same force as an expross 
writing so as to constitute between tho 
parties the relation of trustee and bene- 
ficiary. In other cases such as those 
reported as Seth Jaidial v. Seth Si la 
Ram (12) and Maharaj Kedar Nath v. 
Thakur Baton Singh (8), effect was given 
by their Lordships to family arrange- 
ments come to between the parties pre- 
vious to the grant of tho sanad. 

A similar case of family arrangement 
is that reported as Thakurain Rama, 
nund Koer v. Thakurain Ragininath 
Koer (13), a case in which several widows 
were in possession after the husband s 
death and had executed an agreement bet- 
ween themselves relating to the manner 
of the enjoyment of the estate. In this 
case the defendant Thakurain Raghunath 
Kuar who received t he san ad was foup d 

9. (1876 77) 4 I A 198 (PC). 
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to have hold herself out all along, and 
certainly from April 1850 up till the 
time she got the sanad, as claiming the 
-estate under her husband’s will which 
made provision for the successive enjoy- 
ment of the estate by the widows. The 
only other caso we think it necessary to 
notice is one reported as HasutiJa/ar 
v. Muhammad Askari (14). Here tho 
talukdar had at the time of applying for 
Second Summary Settlement expressly 
stated that ho was only one of several 
cosharers in the estate. It was proved 
that the settlement was directed to bo 
made with him on this basitand Oetinito 
orders were passed to provide for the 
rights of the absent cosharer if ho re- 
turned. It was further proved that 
this arrangement was agreod to by tho 
talukdar. 

In every ono of those reported cases 
therefore there was some definite evi- 
dence of acknowledgment of tho title of 
a third party, either by express admis- 
sion or by execution of a deed of family 
arrangement or by i solemn declaration 
made at tho tune of tho granting of tho 
Second Summary Settlement. They are 
all cases in which the conduct of the 
talukdar was held to amount either to 
an ox press or constructive declaration of 
trust. Is there any evidence of this kind 
in tho case now boforo us ? Wo aro of 
opinion that there is not. We have 
alroady touched upon some of the evi- 
dence which is relied upou in this con- 
nexion. namely, various declarations 
made by Dariao Kuar up till the timo 
the sanad was granted. It is true she 
described herself as tho widow of Bisint 
Singh, that in answer to inquiries relat- 
ing to the history of the pronorty she 
gave the history of her husband's family, 
but so far as wo are able to soe she never 
in any way acknowledged that any third 
person had a present right in the taluka 
It is true that in the year 1861 shorn ido 
a declaration that Sher Bihadur Singh 
would succeed to the property after her 
death ; hut this obviously cannot be 
treated as a declaration of trust in favour 
of Sher Bahadur. The document was 
one in the nature of a will which Dariao 
Kuar conld revoke, and did subsequently 
revoke, and in the litigation between 
Sher Bahadur Singh and Dariao Kuar this 
document was never treated a9 amount- 
ing to a Hec.laration of trust 
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A -.ood deal oi .diauce has been placed 
upon Ex. 12 which is a copy of a letter, 
dated 27th Deceri.l»or l.s(»il which Dariao 
Kuar addressed to tho Deputy Commis- 
sioner of Kao Bareli in connexion with a 
dispute then ponding between herself 
and Sher Bahadur Singh. This was tho 
timo when S.ier Bahadur was moving 
tho Chief Commissioner and tho Govern- 
ment of India to local I tho sanad from 
Dariao Kuar nd grant it to him. In this 
letter tho lady refilled the suggestion 
that had been mado against lior. namely, 
that she was alienating tho estate to her 
brothers, men of the Ametliii clan. She 
went on to say that when tho timo came 
when -ho should think it right to make 
>vor the est.i' to someone else, sho would 
make an application to tho Deputy Com- 
missioner to entrust the estate to a 
me nh »i of ; nily (apne k hoodoo) of 
approved g«>o 1 character. Wo do not 
lo »k upon this document as containing 
any docl nation of trustor any admission 
by tho lady that she was holding the 
proporty for tho benefit of her husband’s 
relatives. Tho statement that sho would 
not give tho estate to the Amothias in 
her life tiod her down to nothing. She 
might have exorcised her powor of alien- 
ation at any timo boforo her death in 
favour of anyone sho pleased, and 
although sho may have protested that 
sho had no intention of handing over the 
proporty tc Amothias, that statement 
would not raiso any trust in favour of 
any particular person belonging to the 
Biis clan to which lior husband he- 
longed. 

As for what she says regarding her 
intention at the proper timo to hand 
over the ostrte to a well- behaved mem. 
her of the family, in view of what she 
had alroady said, sho probably did moan 
a member of her husband’s family. How- 
ever, all that need ho said regarding this 
is that she never took any such action 
and by dying intestate left the estato to 
go whore tho law directed it should go. 
Ex. 141 is another letter, dated 24th 
January 1867, which Dariao Kuar ad- 
dressed to the Deputy Commissioner. 
This too relates to tho dispute then 
going on between herself and Shor Baha- 
dur. 

The lady repudiates tho charges 
brought against her and justifies her con- 
duct and she refers to tho previous de- 
claration she had made, namely, that she 
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had no intention of giving the estate to 
the Ainethias. 

Noxt it is said that certain proceed- 
ings in the Courts of the Settlement 
Ollieers during the First Regular Settle- 
ment afford evidence of acknowledgment 
of a trust. We have already observed 
that no acts or declarations of Dariao 
Kuar at this period could ho taken into 
account for the purpose of ascertaining 
the intention of Government in confer- 
ring the estate and for the purpose o! 
determining the extent of the estate so 
conferred, for all that had boon settled 
long before the proceedings of the First 
Regular Settlement wore commenced. 
Wo proceed t<» notice the various docu- 
ments which are relied upon by the 
plaintiff in this connexion. Exs. 10 to 
21 and *21 to 38, which ato all of the 
period between 1801 and 1865, arecopies 
of petitions which wero made by Dariao 
Kuar for regular settlement of the vari- 
ous \ illages comprised in the taluk?.. 

In a great many of those docutnonU 
she i-tylos horseif as the wid uv of Basant 

Singh and tho property :s describ'd e* 
“ ancestral " or "inhoritc-r proimrtv or 

p p< rty whioli had for generations poet 

been "in the possession ol her ancestors' 
or herself. Then Kxs. A- 10 to A -58 are 
copies of oVdors, decrees or judgments 
passed bv the Settlement Ollieers who 
dealt with the applications for the 
regular settlement. In some of these 
ardors the claim ol Dariao Kaur is des- 
cribed as being a claim by inheritance, 
as \vell as a claim under aright conferred 
by the sanad. The claim is allowed in 
ail oases and in some instances it n* 
stated that the settlement is made with 
her because she has acquired a foil pro. 
pvietarv right. Exs. A-o9 to A-G2 aic 
copies of certain kabuliyats or engage- 
ments executed by the lady in which she 
is described as the wife or widow oi 
Basant Singh. Then we have a number 
of village administration papers (Exs. 3J 
to 123) containing the history of various 
villages comprised in the Samarpaha 
taluka and in which mention is made of 
the fact that the property had descended 
in the family of Basant Singh. 

The result then is, that in a variety of 
documents relating to the regular settle- 
ment of the taluka we have related 
declarations of Dariao Kuar that the 
property was aucestral property, that it 
was inherited and that it had been in 
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possession of her and her ancestors for 
generations. We have no doubt that in 
using this language the lady wasdescrib- 
ing the history of property which had 
come down in her husband’s family, for 
it could hardly he suggested that she was 
making a declaration notoriously untrue, 
namely, that the property had belonged 
lo her own family before the time of the 
annexation. But what do theso declara- 
tions amount to ? There can surely be 
no ground for saying that in making 
these statements of fact Dariao Kuar had 
any notion of holding herself out as a 
trustee for the heirs of her husband. 
It is perfectly clear that the regular 
settlement was not made with her on 
the basis of these representations that 
she was Basant Singh's widow and that 
the property had been in hoi* husband’s 
family for many years, but on the 
ground sot out in the decrees nnd orders 
of the Settlement Courts, namely, that 
she had acquired the full title to the 
property under the sanad. All these 
declarations are naturally explained on 
the assumption that they are nothing 
hut mere statements of history: not 
statements of any intention to create a 
trust or acknowledgments of titlo made 
with the intention of admitting theexis- 
tenco ol any beneficial interest in the 
property in third parties. Wo are unable 
to hold "that on this evidence it is proved, 
that Dariao Kuar either expressly or by 
implication constituted herself a trustoc 
for the reversionary heirs of her hus- 
band. The only ground then left for 
any argument that Dariao Kuar was a 
trustee is the fact that she was the 
widow of Basant Singh, and it was ad- 
mitted by the learned counsel for the 
appellant when ho came to sum up his 
arguments that the whole question of 
title in this case is narrowed down to 
this, namely whether Dariao Kuar ac- 
quired the taluka "in right of her hus- 
band." If she did, it is argued the suc- 
cession must be to her husband ’9 rever- 
sioners. We have already discussed this 
question, holding that the matter for 
decision is really what the intention of 
the Government was in making the 
grant. We have expressed the opinion 
that the Government in conferring the 
estate bv the letter of 10th October 
1.859 and bv the sanad which follower, 
had no regard to her position as a Hindu 
widow, but gave her the full proprie- 
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tary rigut solely ou the ground that she 
was a person who had been permitted to 
engage for the Second Summary Settle- 
ment. We may finally dispose of this 
part of the case by referring to an 
authority which in our opinion is con- 
clusive of the matter iu debate. Wo 
refer to the ruling reported as lirtj 
I Ildar Haliadur Singh v. lttinec Janki 
Kocr (2). A gioat deal of time and in- 
genuity hus been expended in :»n at- 
tempt to distinguish that case from the 
present one, but, in our opinion, with- 
out success. The facts of the two cases 
arjforall 'practical puiposos identical. 
Any differences which have boon dis- 
covered appear to us to he altogether 
negligible and cannot possibly affect the 
principle' upon which the case wu de- 
cided. The main question which their 
Lordships were •called upon !<» deter- 
mine iu Janki hiv/s case (2) was ih 
nature of the estate conferred upon 
Thakurain Kablas Kuar to whom, a* in 
the present case, a pnuiogoiiitu o sanid 

had bcoi meed. Fbe ti ka 
Ion god to one Malt pa I Singh, who died 
in the years 18-V2.3 prior to uhiono- 
lion leaving two widows, one ot v non 
waft Kabl is Kua 1 . At I be tioi 
annexation K. Mas Kuar w.i* in > x. 
sum o» the e>* l:ii i which had descended 
to her as tin surviving widow of Mali- 
pal Singh. As in tiie present ease Kahlaa 
Kuar was in possession of the • .*tate at 
the time of confiscation and after con- 
fiscation the Second Summary Settle- 
mont was made with her. In the kabu- 
liyat which she execuiod Kabl as Kuar 
was described as Mahpal Singh's widow: 
and in a wajih-ul-arz which was in 
ovi donee before their Lordships it ap. 
poarod that she had made an admission 
that the regular settlement had boon 
made with her in virtue of the ancestral 
right of her husband. A primogeniture 
sanad was granted to the lady and it 
was proved that before this sanad was 
givon Kablas Kuar had presented a peti- 
tion asking for the grant to her of a 
sanad for life. This petition, and the 
letter of tho Deputy Commissioner to 
which it was an answer, were strongly 
relied upon for the purpose of showing 
that the grant to Kablas Kuar was in- 
tended to be a grant to her and the 
heirs of her husband. In spite of the 
prayer contained in Kablas's petition the 
Government issued a primogeniture 


sanad to her without o\un mentioning 
her status as a widow cither in tho ope- 
ratise part or by way of describing her. 
Their Lordships were of opinion that 
fi ilio l>cpul\ Commissioner’s letter and 
Kaldas's petition h.r a sanad lor her 
hie c >uld proper!} betaken into coiisi- 
deiali'Mi for tho purpose oi ascertaining 
what the Government mfondod to grant 
by the sanad, they would operate more 
against than in f.ixour of the claims ol 
the parties who were sotting up the 
case that the grant was ono to Kablas 
Kuar and the heirs of her husband . 
Dealing with the nature of the estate 
which Kablas Kuar took under tho sanad 
their I <ord ships said (hey entertained 
iio doubt. They nold that the sanad 
confen ed uud was intended to confor a 
lull p .pi .-tar 'V ami transferable right 
in i fie estat'* upon Kablas Kuar and hor 
male heirs iccordint. to the law of pri- 
niogeiutuic, and not merely to confer 
foi lifo with full 
power of alienation and with remainder 

heii s of I ei hutbaod Id : L«- 
o»ont <u her dyinj intestate without 
having alienated it in her lifetime. 

Tlmy were further of opinion that Lord 
t'lnnin- n proclamation had tho effect of 
1 1 -. *1m tc I y destroying both tho interests 
of tho widow and that of the reversion- 
a»v heirs and that tho Govornmont, hav- 
ing by tiio confiscation acquired the 
right of disposing of the property in 
such manner as it thought fit, grantod 
to Kablas Kuar and her heirs malo ac- 
cording to tho law of primogeniture the 
full proprietary right and title to tho 
estate. After this interpretation of the 
terms of the sanad their Lordships went 
on to observe that tho lady’s title did 
not depend entirely upon the sanad 
hut was also established by tho provi- 
sions of Act 1 of 1869. When this Act 
was passed, the name «*f Kablas Kuar 
was entered in tho first of the lists pre- 
pared under S. 8. By roason of tho pro- 
visions of S. 10 tho entry of her Dame 
in that list was conclusive evidence of 
the fact that she was a talukdar within 
the meaning of the Act, and consequently 
by virtue of S. 3 of tho Act Ivahlas Knar 
was to bo deemed to have acquired by 
the sanad a permanent, heritable and 
transferable right in tho estate in dis- 
pute. It was argued before their Lord- 
ships that a trust had been created and 
that Kablas Kuar took the estate upon 
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trust tor those who would have been 
entitled to it if it had not been confis- 
cated. 

Dealing with this argument their 
I . ord &hi ps observed that to hold that 
such a trust arose would reduce to a 
nullity the confiscation and the disposal 
by the Government of the property con- 
fiscated. The power of alienation by 
sale, mortgage, gift or bequest was 
wholly inconsistent withau intention on 
the part of Government to create a trust 
for the benefit of the reversionary heirs 
of her husband. Their Lordships were 
of opinion that no trust was created by 
the sanad or by the Act of 1869 and 
there was no evidence before them to 
prove that a trust was created in any 
other manner. These are material por- 
tions of the judgment of their Lordships 
to which it is necessary for us to refer, 
and it seems to us after a careful peru. 
aal of the report that there is not a 
single argument raised here for the 
plaintiff -appellant which was not ad- 
vanced before their Lordships. We find 
there, as here, the argument as to the 
interpretation of the sanad to the effect 
that it conferred upon Kablas Kuar the 
ordinary estate of a Hindu widow with 
a power of alienation, failing the exer- 
cise of which the estate would go to the 
husband s heirs. Their Lordships held 
that the sanad was not susceptible of 
this construction. Thou again it *as 
argued there that the sanad was inten- 
ded to operate as a grant of property to 
the widow in trust for the reversionary 
heirs of her husband. As to this their 

Lordships observed that no trust had 
hoen created either by the sanad or by 
\ct l of 18G9 and there was no evi- 
lienee before them to show that a trust 
had been croated .n any other manner- 
Here, of course.we have been referred 
to certain evidence outside the sanad 
for the purpose of establishing the posi- 
tion of Dariao Kuar as a trustee. 

But that evidence, as we have said. 

u-e filled to convince us that Dariao 
Kuar in any way made herself a trustee 
iorher husband's heirs. The argument 
that the widow took the estate in the 
right of her husband" *«.'«> think. 

put before their Lordships in the 
case reported, although it has been sen- 
ously contended here that the point was 
not taken, or that, at any ra e if it was 
■the argument was not repelled on the 


ground that it was a matter of indiffer- 
ence whether she took the estate in her 
husband’s right or her own. The lear- 
ned counsel has referred to what was 
said by Lord Macnagbten in the case of 
Thakur Tirbhuwan Bahadur Singh v. 
Baja Rameshar Bukhsh Singh (1), where 
his Lordship remarked that it was ad- 
mitted that Dariao Kuar become taluk- 
dar "in her own right” implying, it is 
argued, that if she had become talukdar 
in right of her husband the result of the 
case would have been ditferent. There 
is no doubt in our minds that it was ar- 
gued in Janki Koer's case (2) that Tha- 
kurain Kablas Kuar, when the estate was 
conferred upon her, took it in her quality 
of widow and it was in support of this 
argument that reliance was placed in 
particular upon the letter which Kablas 
Kuar wrote in reply to Col. MacAndrow 
and in which she prayed that a sanad 
for life might he granted to her. It was 
this request of Kablas Kuar which was 
strongly relied upon before their Lord- 
ships for the purpose of showing that 
what Kablas Kuar took under the grant 
was only the life-estate of a Hindu 
widow. But it seems to us that thoir 
Lordships treated that fact as being of 
no avail, when it was evident that in- 
spite of the request so mado the Govern- 
ment by the sanad conferred the ostato 
upon her and her heirs male 
•• without even mentioning her status as a 
wide* either iu tho operative words or in des- 
cribing bor." 

The case was in this respect a stronger 
one than tho case now before us, for it 
cannot be pretended that Dariao Kuar, 
although she generally described herself 
as Basant Singh's widow and referred to 
the property as having descended in her 
husband's family, ever asked for the 
grant of a sanad for her life only. If it 
was possible to hold, as it was held in 
Kallas Kuar’s case, that the widow 
received a full estate notwithstanding 
her prayer for the grant of a limited 
e9Ute only, it seems to follow a fortiori 
that it should be so hold when, as here, 
there never was any such request on the 
part of Dariao Kuar. As we have al- 
ready said, the question is not what the 
lady took but what the Government con- 
ferred and intended to confer by the 
declaration contained in the letter of 
10th October 1859. The grant made by 
that letter was, as their Lordships oh- 
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served in the CktUaree case (3), “an act 
of grace,” and the nature of the interest 
which camo to Dariao Kuar by the exer- 
cise of this act must be determined 
by ascertaining, not what Dariao Kuat 
wished or did not wish to receive, but 
what the Government thought tit to 
bestow upon her. This question is to be 
answered by interpreting the language 
of the letter of 10th October 1809 and 
of the sanad which followed it: and, as 
observed by thoir Lordships in Janki 
Kon 's case (2). there is nothing in eithei 
document to suggest that Government 
was in any way influenced by the fact 
that Dariao Kuar was a Hindu widow to 
whom her husband s estate had descended 
under the ordinary Hindu law hefoic 
the date of confiscation. As in the case 
of Kahlaa Kuar so here the sanad neither 
in its operative part nor by way of des. 
oription refers to Dariao Knar's status 
as a widow, and we think we are right 
in bolding that this particular fact was 
treated by their Lordships of the I’rivy 
Council in the reported caw as being 
decisive of the matter. 

To sum up, the decision in Janki 
Koer't case (2) appears to us to lie con- 
clusive us regards the nature of the in- 
terest acquired by Dariao Kuar. The 
only ground upon which it is possible to 
suggest that there is any distinction bet- 
ween the cases is that certain evidence 
has boon put forward here for the pur. 
poso of showing that Dariao Kuar ac- 
quired the property in circumstances 
which made hor a trustoe for the heirs 
of her husband. The evidence, as wo 
have said, fails to establish this position 
and wo find accordingly that by reason 
both of the letter of lrtth October 1809 
and of the sanads which followed there- 
upon, ami by reason of the provisions of 
the Oudh Estates Act. Dariao Kuar was 
tho full owner of the Samarpaha taluka. 
This being so, succession to tho estato 
was governed by tho terms of S. 22 of 
Act 1 of 1869, and tho defendant Rame- 
shar Bukhsh Singh took as her heir. Tho 
plaintiff has no claim whatever to this 
property. To sav that the property was 
tho lady's stridhan does not in our 
opinion advance the plaintiff's case in 
any way, for whether it is stridhan or 
not it is clear from the decision in Janki 
Koer's case (2) that succession to it is 
governed by tho rules laid down in 
S. 22, Oudh Estates Act, and Rameshar 
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Bakhsh Singh is the lady 8 heir undo, 
the provisions of Cl. 6 of that section. 

Limitation 

The next matter for determination is 
the question of limitation. The decision 
of the Com L below is that the claim was 
barred by Art. 141. Sell. 1. G*ni. Act. 
This article, which is to bo read along 
with Art. 140, lays down a period ot 
limitation governing a suit brought by a 
Hindu or Mahomodan entitled t«> 'ho 
possession of immovable property on t ho 
•loath of a Hindu or Mahomodan fo.nalo. 
Art. 140 relates to suits brought by a 
remainderman, a rovoreionor (other than 
a landlord), or a devisee, for possession 
of immovable property. Art. Ill lay* 
down that tho suits to which it relate* 
must be "like suits” to those providod 
for by Art. I I". Wo have had occasion 
in a case decided some time ago to dis- 
cuss the meaning and scope of Art. 141 

and ou. judgment in this caso is reported 
as (lliKO Sunlit Cm j raj Snnjh (1 ; >). ln 

that case It was belt) on t review of the 
history of the article in question that it 
did no* applv to cases in which the 
Hindu or Mahoinedan female had boon 
in possession of a full estate, but only 
where tho title of the person 
bringing tho suit is independent of tho 
title oi tho foraale who was mpossossiou 
of tho intermediate estate. In other 
words. Art. HI lays down a rule of 
limitation for those suits in which it is 
sought to recover estates which, having 
once been estates in expectancy, have 
become vested in the heir of the last 
male ownor on tho determination of a 
limited estate held by a Hindu or 
Mahomedan female. It was held in the 
case just referred to that whore the 
Hindu or Mahomedan female had a full 
estate and where the title of tho plain- 
tiff is derived through tho female, the 
proper article to ho applied is Art. 144. 

We adhere to this view of law, tne 
correctness of which has been admitted! 
by the learned couosel for the appellant,; 
who relied upon this decision. We may] 
add that its correctness has not boon 
seriously challenged by the learned coun- 
sel for the respondent. Tho plaintiff has 
found himself in difficulties with regard 
to this question of limitation, for it ap- 
pears to us that if he contends that tho 
estate which was held by Thakurain 
Dariao Kuar was a full estate which was 
15. (1915)18 O C 289=3* I C 371. 
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vested absolutely in hor he is out of 
Court «*n the question of title: for, as we 
have pointed out. if Dariao Kuar was 
Jlio lull owner tlio defendant is her heir 
and has tlio right to tlic property. The 
plain till has no standing whatever as an 
heir ot Daiit.o Kuar. On the other hand, 
it it is the plaintiff s case that Dariao 
Kuar held only an intermediate estate, 
which was to revert alter her death to 
the heirs of her deceased husband, the 
ease is clearly governed by the provisions 
of Art. 141. lit para. :> of the plaint the 
allegation was that after the death of 
Basant Singh in November I857 Dariao 
Kuar as It is widow came into possession 
and enjoyment ot the taluka. That 
prima facie amounts to an allegation 
that Dariao Kuar was in possession with 
tlio limited estate of a Hindu widow. 
Then again iu para. 7 of the plaint it 
was alleged that fm various reasons 
tJietoin specified the grant to Dariao 
Kuar was the grant of an ostate which 
was to descend after her death to the 
nearest, reversioner of Thakur Basant 
Singh. So far therefore it appears that 
tlio case sot out in the plaint was that 
Dariao Kuar was in possession of a 
limited estate only; and if the question 
of limitation is to he decided by the 
statements put forward in the plaint, 
the opinion of Lho Subordinate Judge to 
the cHeel that the suit is birred by 
Art. HI appears us to bo porfectlv 
correct. 

fn the argument which took place in 
the Court bolow before the issues were 
settled tlio plaintiff’s counsel admitted 
that Dariao Kuar, by reason of the Sum- 
mary Settlement and the sanad, had 
acquired a permanent, heritable and 
transferable right in the estate in suit : 
but Ibis statement was qualified by a 
plea to the effect that her right in the 
property was subject to all the condi- 
tions attached to her status as a Hindu 
widow under the Hindu law, although 
she had full proprietary rights in the 
property. It 19 somewhat difficult to 
ascertain what the meaning of these 
statements is, but we take it that ’they 
amount to a plea that iu spite of the 
language of the sanad Dariao Kuar was 
in reality in possession not of a full but 
of a limited estate only. On this state- 
ment of the plaintiff's caso therefore it 
appears to us that the appellant is not 
in a position to contend that the law of 
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limitation has been misapplied by the 
Court below. It has indeed been argued 
here, as it was before the Subordinate 
Judge, that Dariao Kuar did not occupy 
the position of a tenant for life inasmuch 
as she had an absolute power of disposal, 
and it has further beeu argued that 
Art. Ill could not apply by reason of 
the fact that Dariao Kuar was in posses- 
sion of the property till the time of her 
death. Ilut if the intention of this; 
argument is that Dariao Kuar in spite of, 
having an absolute power of disposal was! 
in possession of anything short of the full, 
estate, we hold that Art. 141 would applyi 
so as to bar the claim. Nor do wo think ! 
that the article would cease to apply in 
a caso where the Hindu or Mahomedan 
female was in possession till the time of 
hor doath. The language of the article 
itself does not suggest any such distinc- 
tion. Limitation under this article be- 
gins to run fiom tho time when tlio 
female dies, because it is from the dato 
of her death that tho right fosuo accrues 
and it scorns to us that tho right accrues, 
only ou her doath and irrespective of 
tho question whether she is in posses- 
sion or not. On the merits, of course, 
we are bound by what we have just de- 
cided to hold that Art. 141 would not 
apply to tho facts as proved, for we have 1 
ox pressed our opinion, that Dariao Kuar 
was the absolute ownor of the proporty. 
Howovor that w is not tho case with 
which the plaintiff came to Court, 
and dealing with tho matter on the foot- 
ing of the allegations contained in the 1 
plaint, wo agree with the Court below' 
that tho suit was barred by Art. 141, 
Sch. J , Dim. Act. 

. Rex judicata 

We have now to deal with the ques- 
tion of res judicata which was raised iu 
tho lower Court and which was decided 
adversely to the plaintiff. Tho learned 
Subordinate Judge was of opinion that 
tho present suit was barred under tho 
provisions of S. 11, Civil P. C., by reason 
of what was decided in a previous suit 
between the same parties. In order to 
elucidate the argument on this point we 
have to refer to the pleadings and the 
judgment in the previous suit. This 
previous suit was brought on 30th May 
1911 by Raja Rameshar Bakhsk Singh 
against the present plaintiff Bisheshar 
Bakhsh Singh. The purpose of the suit 
was to recover actual proprietary posses- 
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sion of a village called Shayastabad alias 
Bharkaspur which, at the time the suit, 
was brought, was in tho possession of the 
defendant. The case for Rameshar 
Bakhsh was that the title to this village 
was with him and the title which he 
pleaded was the title which had been 
recognized iu the litigation between 
himself and Sher Bahadur Singh, which 
terminated iu tho year 11HV1 with a de- 
cree in his favour given by their Lord- 
ships of tho Privy Council. Wo have in 
an earlier part of this judgment referred 
to those proceedings. Kameshar 1* ikhsh 
Singh asserted that at tho time he i h> 
out execution of the decree the village 
was in possession of Ml. (Jajraj Knar, 
.vho was the mol her of 8hoi Bah dui 
Singh. He allowed that thi- lady was 
in possession as kliain thekada**, he 
right being tho right merely of collo: ling 
tho rents and of reserving ior her own 
use whatever she could colleel in excess 
of a sum of Ks. l,t*2i>-3.(> which was 
payable annually to the plaintiff. It 
was said that when Gajraj Kuar died in 
tho month of December I'.iOT* tho defen. 
dant wrongfully took possession of tho 
village. 

Tho defenco which Bitlieehui Bakhsh 
Singh sot up is described in his written 
statement, a cert ifiod copy of which is 
Kx. No. 80. In 'ho first paragraph of 
tho written statement BUhosbar Rnkhsh 
Singh admitted that Kameshar Rnkhsh 
Singh had obtained a decree for the 
whole taluka of >aroarpaha. He put 
forward tho case however that ho had 
titlo to this village of Rharkaspur as an 
under. proprietor. Iu para. 13 of his 
written statement it was set out that he 
and his ancestors had all along been in 
possession of this particular \ Hinge in 
subordination to tho taluka of Sainarpaha 
md that this tenure had been inexistence 
ever since before tho timo of tho British 
occupation of Oudh. The allegation was 
that the defondant and his prodocossors 
had only been liable to pay tho land re- 
venue assessed upon this village. In 
para. 14 of the writton statement it was as 
sorted thatDariao Kuar had never denied 
the under-proprietary rights of Rishoshar 
Bakhsh Singh and his predecessors, and 
in para. 15 it was distinctly stated that 
an under-proprietary right in the village 
had in any case been acquired. hv adverse 
possession. In para. l8 Bishc9har Bakhsh 
Singh raised a plea of estoppel against 
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the plaintiff, saying that as he had been 
realizing revenue fnnn him (RiBheshar 
Bakhsh Singh) he could not he permitted 
to don\ that the defendant Bisheshar 
Bakhsh .Singh was in possession as an 
in. . i -proprietor. In his replication to 
this written 'tatciuent Kainoshar Bakhsh 
Singh denied alt*' thei that the defen- 
dant, or any of his pred*- 
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Mill of tl is litigation was 
ai Bakhsh Singh's claim lor 
hi of Blmrkaspu was doomed 

o ques- 

ion of io del ■ >* 8ue ® 

vn«l was framed in the following lang- 
uage : 

-Whether ib. detrndaut i»an 
», . i *h ,w .u.tort lid did lie icwain id 
1 . i> *nch tor more than twelve year* ?" 

Tho Subordinate Judge came to the 
.{inclusion that tho defence set up by 
isheshai Bakhsl Singh was a false do- 
;enco and his decision was that them 
•ms no satislactorj evidence to show- 
that Bisheshar Bakhsh Singh, or any of 
"i ov< held I his vil- 
lage in under- propriclurv right . In fact 
he Subordinate Judge decided that this 
ilia Ik n given hv Dariao Knar 
..o Sbor Bahadur Singh by way of main- 
tenanco and that the interest so created 
in Slier Bahadur Singh’s favour had 
come loan end with the latter's death. 
It will be observed, and it has been 
{ reel v admitted, that iu tho litigation 
just described Bisheshar Bakhsh Singh 
did not set up the title which ho is as- 
serting as plaintiff iu the present suit, 
lie did noi claim to ho the true owner » 
right of inheritance of tho Sauiarraha 
taluka, which includes this village ol 
Bharkaspur. The point therefore is 
whether hv reason of his omission to set 
up this title by way of defence m the 
previous suit he is precluded by the mlo 
of res judicata from maintaining the pie- 
sent suit, either wholly or m part. 
According to the view of the law taken 
hv the Subordinate Judge the omission 
of Bishar Bakhsh Singh to plead the 
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present title in the earlier suit is a com- 
plete bar tc the entertainment of this 
suit, which relates not only to Bharkas- 
pur, but to all the other villages com- 
ptised in the taluka. The question we 
have to decide is admittedly to be dealt 
with in the light of the provisions of 
S. 11, Civil P. C., and with particular 
reference to the language of Expl. 4, 
which lays down t hat any mattor which 
might and ought to have been made a 
(ground of defence or attack in the for- 
mer suit, shall bo deemed to have been a 
matter directly and substantially in issue 
in such suit; and first wo have to exam- 
ine the question as to whether Bishe- 
shar Bakhsh Singh “might" have raised 
by was of defence the title which he is 
now assertiug to the whole of the 
'Samaupalia taluka. 

There seems to he no doubt from tbe 
plaintiff's own statement in tbe witness- 
box during tbe trial of the present case 
that when be was called upon to dofend 
this previous suit rclating’to Bharkaspur 
be was aware of the facts upon which 
he now relies for the purpose of showing 
that bo is the rightful owner of the 
Samarpaha estate. Ho admitted that 
his father had a claim to the estate after 
the death of Ilariao Kuar, a claim which 
he was prevented from puting forward 
because, it is said, Sher Bahadur Singh 
kept him undor restraint. In fact 
Bisheshar Bakhsh Singh deposed that 
his father, Sheodat, used to assert bis 
right to this estate even while Ilariao 
Kuar was still alive. Ho deposed that 
Sher Bahadur Singh had kept his 
father undor restraint because he knew 
that he (Sheodat) had a title to the 
property. We may take it therefore 
on this statement of facts that Bisheshar 
Bakhsh Singh might in the previous 
proceedings have ploaded this -title to 
the village of Bharkaspur. He had on 
his own showing both the opportunity 
and the necessary knowledge which 
would have enabled him to do so. This 
being so, we proceed to consider whe- 
ther lie " ought ” to have raised this 
defence. 

The question as to whether a particular 
defence ought or ought not to be raised 
is one of some difficulty. It does not 
appear to be possible to lay down any 
rule of universal application and we have 
the authority of the judgment of Lord 
Morris in the case of Kamesxcar Pershad 
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v. Bajkuman Button Koer '(16) for the 
proposition that the question as to whe- 
ther a particular grouDd of defence 
should be raised is one to be determined 
with reference to the facts of each case. 
His Lordship observes as follows: 

"That it might' have been made a ground of 
attack is clear. That it 'ought 1 to have been ap 
pears to their Lordships to depend upon tho 
particular facts of eich case. Where matters are 
so dissimilar that their union m'ght lead to con- 
fusion the construction of the word ought' 
would become important. In this case the mat- 
ters were the same." 

Further His Lordship observes 

"that the principle is that persons should not bo 
harassed by continuous litigation about the same 
subject-matter." 

There is however judicial authority 
which lays down a general standard of 
duty which is to he observed by defen- 
dants, namely, the dictum of Lord West- 
burv in Srimut Jiajah Moottoo Vijaya 
11 a gar. ad lia Bodha Qootoo Sawmy Beriya 
Odaya Taver v. Katama N ale hi a r (17), 
a dictum which has been frequently citod 
and followed. His Lordship in the judg- 
ment referred to says: 

"When a plaintiff claims an estate and tbo dc- 
fondant, being in possession, resists that claim, 
iic is bound to resist it upou all tho grounds that 
it i« possible for him. according to his know ledge, 
then to bring forward." 

The reason of this rule consists in the 
necessity of putting some term to litiga- 
tion between the parties. It is expedi- 
ent and proper that a period should be 
put upon the contentions of parties and 
it has been observed that there can ho 
no more fit and proper period than that 
which affords a full and fair opportunity 
for the examination and decision of the 
parties’ claims, and so the rule is that 
the plaintiff must support all the 'issues 
which are necessary to maintain his 
cause of action. The defendant, on the 
other hand, is bound to bring forward 
all the defences which he has to tho 
cause of action asserted in tho plaintiff's 
pleadings at the time they were filed. It 
being ascertained that the facts con- 
stituting the title which the plaintiff is 
advancing in the present suit might have 
been put forward by way of defence in 
the earlier suit relating to Bharkaspur, 
we think with reference to the dictum 
of Lord Westbury, which has just been 
cited, it was for him to justify his omis- 
sion to raise this ground of defence. 
Bisheshar Bakhsh Singh himself has 

16. (ittS/S oTSHS^Ia I A 234 (PCJ. 

17. (1*66-67) 11 M I A 50=10 W R 1 (PC). 



1918 


BlSHfc.SU AK V. 

given no explanation of his failure to do 
so. He does nst seem to have been 
examined or cross examined touching 
this matter. It has been left to his 
counsol to adduce reasons for the failure 
to defend the earlier suit on the title 
now sot up. It has been argued, in the 
first place, that Bisheshar Bakhsh Singh 
could not legally have taken this plea in 
view of his defence that he was the 
under- proprietor of Bharkaspur and be- 
cause he was urging in defence that 
Rameshar Bakhsh Singh was estopped 
from denying his (Bisheshar Bakhsh 
Singh's) status as under. proprietor be- 
cause ho had accepted rent from him in 
that character. 

Section 110, Kvidenco Act. has liceu 
appealed to in this connexion, a section 
which lays down a well-known rule that 
no tenant of immovable property or per- 
son claiming through *uch tenant shall 
during the continuance of tho tenancy Is* 
permitted to deny that his landlord had 
at the beginning of the tenancy a title to 
such immovable property. The argument 
is that Bisheshar Bakhsh Singh having 
pleaded attornment to Rameshar Bakhsh 
Singh hv payment of rent for Bharkaspur. 
could not possibly deny Runcshar 
Bakhsh Singh's title so long as he re- 
tained possession and that it would only 
havo been permissible for him to do so 
by walking out of possession. The fact 
appears to he howover that no such plea 
of attornment was really raised. Bishe- 
shar Bakhsh Singh's caso was that he 
and his predecessors had been in adverse 
possession as under, proprietors for many 
yoars upon paymont of the rovenuo and 
cesses due in respect of this village. We 
cannot allow that for the purposes of 
S. 116 there is any analogy between the 
position of a tenant and the position 
which Bisheshar Bakhsh Singh was tak- 
ing up by way of defence. The title he 
was assorting was not a title derived 
from the superior proprietor, but an ad- 
verse, though it may be a subordinate, 
title. So much is clear from the allega- 
tions contained in para. 13 of his written 
statement, to which we have already 
Jcallod attention. It seems to us that 
.there was absolutely nothing in this de- 
fence to show that the title upon which 
'Bisheshar Bakhsh Singh relied was deri- 
vative and not adverse, and so wo con- 
sider that S. 116, Evidence Act, does not 
'apply to the case, for wo think it is not 
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correct to say that Bisheshar Bakhsh 
Singh was setting up any title in the' 
nature of a teuancy. 

In the next place, it is argued that a a 
Bisheshar Bakhsh Singh was pleading 
an under- proprietary titlo to this pro- 
perty. he could not at tho same time 
have asserted a full proprietary titlo in- 
asmuch as these rights are so dissimilar 
that they could not ho p loaded together, 
for. it is said, to have done 80 would have 
led to confusion and have tended i<» em- 
barrass and delay the fair trial of the 
suit We have been referred in support 
of this argument to the terms of O. 6, 
R. 16 . Civil P. C„ a rule which allows 
the Court at anv stage of the proceed, 
ings to strike out matter in pleadings 
which may tend to embarrass or delay 
the fair trial of tho auit. We think we 
. it on ti>' langu ' hie rule 
that it is foi the Court, and not for tho 
parties, to determine what are tho mat- 
ters which may produce the confusion 
referred to in the rule. It cannot, in 
oui opinion, he argued that u defendant 
is to I hi at liberty to put forward just as 
much a* he choose* of hit cate for the 
dofence And to reserve tho rett, merely 

because he entertains tho opinion that 

the raising of the other pleas which ho 
has reserved might cause difficulty to 
the Court. To allow this argument 
would ho to ignoro tho fundamental 
principle referred to by Lord Morris that 
porsons should not be harassed bv con- 
tinuous litigation about tho same subject 
matter. _ 

The omission of Bisheshar Bakhsh 
Singh to put forward the present title 
by way of defence in an oarlior suit is 
not to bo justified on this ground. Nor 
again are we prepared to allow, if the 
point is to be argued at all, that Bish- 
eshnr Bakhsh Singh is necessarily ex- 
cused on the ground that proprietary and 
under-proprietary titles aro inconsistent. 
Assuming for the moment that they are 
so. there is no provision of law against 
the setting up of alternative titles by 
way of defence. The rules of pleading 
do not prohibit a party from alleging 
two or more inconsistent sets of material 
facts and from claiming thereunder in 
the alternative. It was held in Berdan 

v. Greenwood (18) that 

"a defendant may by bis writton stateroom raisa 

a« many distinct and separate, and theretore in- 

1«. (1878) 3 Ex D 251=47 Xi I It G2*. 
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consistent. defences as he may think proper, sub- 
ject only to the provisions" contained in R. 1 . 
O. ‘27." 

This latter rule corresponds to 0. G, 
K. IG, Civil P. C., which authorizes the 
Court to exclude picas which may lead 
to embarrassment, it was also held in 
Morgan. In re; Own v. Morgan (19) 
that a pleading is not embarrassing 
merely because it puts forward incon- 
sistent sets of facts. In short, the law 
appears to be that a party to a suit can- 
not constitute himself the arbiter of 
what is likoly to he embarrassing or con- 
tusing to the trial: that is a matter for 
the Court and must be left to the Court. 
A defendant cannot, wo think, on this 
ground be excused from doing what is 
his duty, namely, to put forward all the 
defences lie has. It seems to us there- 
lorc that there is no reason why Bishe- 
shar Bakhsh Singh should not in the 
suit rotating to Bh irkaspur have raised 
by way of defence the title which he 
now asserts to Bharkaspur and the other 
villages comprised in the taluka. 

Tho question then remains as to what 
should bo the olTect in law of Bisheshur 
Bakhsh Singh having omitted to raise 
this ground of defence in tho previous 
suit. Is it to bo held that he is barred 
from aottiug up iiis title in the present 
suit to the entiro taluka or should we 
hold that tho only penalty resulting 
from his omission is that he can no longer 
lay any claim to this particular village 
of Bharkaspur? It has been conceded 
by tho learned counsel for the appellant 
that if wo hold that Bisheshar Bakhsh 
Singh both might and ought to have 
ploaded title as proprietor of Bharkaspur 
lie canuot now be permitted to set up 
title to this village, it having beon finally 
determined by the judgment in the 
earlier suit that lie has no title to this 
proporty. On the other hand, the lear- 
ned advocate for the respondent sup- 
ports the view taken by the Court 
below that not only is the present 
claim to Bharkaspur barred, but the 
claim to the eutire taluka is shut 
out on the ground of res judicata. After 
careful consideration of the arguments 
addressed to us and after referring 
to the numerous authorities which were 
quoted for our information, our decision 
is that the judgment in the previous case 
cannot be set up for t he purp ose of 

10. (18871 35 Ch D 192=56 7, J Ch G03. 
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showing that the plaintiff’s claim to the 
entire taluka is barred by the rule of res 
judicata. It is quite clear that the judg- 
ment in the earlier suit does not profess 
todecido anything more than the title to 
the Bharkaspur property. It is clear on 
all grounds that in the presont suit the 
plaintiff cannot be allowed to put for- 
ward any case which would have tho re- 
sult of withdrawing this particular sub- 
ject-matter (that is, the title to Bhar- 
kaspur) from the operation of the pre- 
vious decree; hut there having beon no 
decision in the former case botweon the 
parties as to the title to the other vil- 
lages comprised in the taluka, we are un- 
able to hold that tli3 previous judgment 
constitutes a complete bar to the enter- 
tainment of the present suit. While tho 
decision in tho previous suit of tho issuo 
relating to the title to Bharkaspur con- 
eludes the plaintiff from re-agitating 
that particular matter, it cannot, wo 
think, he hold that the case is one in 
which the former judgment is a com- 
plete bar to the present suit. This se- 
cond action between the same parties is 
upon a different claim altogether, and it 
appears to us that the judgment in tho 
prior action can only he treated as an 
estoppel with respect to the matters in 
issue or the points controverted in the 
earlier case upon tho determination of 
which the finding was rendered. The 
doctrine of “ might " and " ought " cau- 
not. in our opinion, he pushed to the ex- 
tent of holding on the facts beforo us 
that Bisheshar Bakhsh Singh's failuro 
to put forward by way of defence tho 
present title which lie is alleging, raises 
an estoppel which precludes him from 
maintaining this suit in 90 far as it re- 
lates to property other than the village 
of Bharkaspur. The doctrine must bo 
kept within limits and the extent of 
those limits is indicated by the prin- 
ciple to which Lord Morris refers, 
namely, that parties arc'uot to lie con- 
tinually harassed by litigation in res- 
pect of the same subject-matter. As was 
said by Wjgram. V. C., in Henderson v. 
Henderson (20) : 

"the pica of res judicata applies, except iu spe- 
cial cases, not only to poiim on which the Court 
was actually required by the parties to form an 
opinion .... but to overy point which properly 
belonged to the subject of litigation and which 
the parties exercising reasonable diligence might 
have brought forward at the time.” 

20. (1843) G7 E R 313=8 Hare 100. 
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Applying this principle here it seems 
to us that it cannot be maintained that 
tho title to the entire«Samarpaha taluka 
was a point which “ properly belonged 
to the subject of the previous litigation, 
and while we are prepared to hold that 
the present title relied upon by the 
plaintiff was. qua the property then in 
dispute, u mattor- properly belonging to 
tho subjec t of that litigation, wo are 
antished that the title regarding the 
other villages in the taluka was not a 
matter which eouU properly h ' debated 
in the previous proceedings This, wo 
think, is equally clear if we refer to 
Lord Weatbury's dietora 

" When a plaintiff claim* an *ud tho 

dolondunt. b< IbR in MU* 
ho is bound lo r« <ist it upon nil tbv gioond* lb »i 
it is poMible for him according lo hi - lmmh*dRo. 
ihniio hriu>’ forward." 

Bishoshar Rakh*b Singh w :»- in pos- 
session at that time of tho villago of 
Bhurkaspur and he W’.* ihoreforo under 
tho duty which i* dr ccrihcd in the«e 
words: but lie was net ,u possession of 
tho othor villages appertaining to the 
taluka, nor was ho resisting any claim 
rotating to those othor villages, and <•> 
we hold that he wus not under an obli- 
gation then to put forward tho whole 
title which lie is now assorting. In 
short wo think that the rule laid down 
in Bxpl. I to S. II. Civil I*. C.. can 
only properly he applied to cases wbero 
the subject of tho two suits is the same. 

It has hcon pointed out to us by tho 
loarnod advocate for th • respondent that 
in this provious suit Bishrshar B.xkhsh 
Singh actually admitted tho title which 
Ramcshar Bakhsh Singh had got under 
tho docroo of the Privy Council, and so it 
has boon argued with reforonc** to tho nro- 
visions of Bxpl. 3 to S. 1 1 that the title 
to the whole taluka was a matter directly 
and substantially in issue in the previous 
case. This result may indeed follow 
from tho language of Bxpl. 3, hut can 
it bo said that hccauso it was for this 
roason a matter directly and substan- 
tially in issue, it was also heard and de- 
cided ? It can only he deomod to have 
beon heard and decided if wo apply tho 
doctrine of constructive decision implied 
in Ex pi. 4. It seems to us that there 
can he no decision by necessary implica- 
tion except in respect of those matters 
which might and ought to have been 
made a ground of attack or defence and 
in this viow, we are for the reasons al- 
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ready given, unable to hold that llishe- 
shar l.nkhsh Singh was under an obli- 
gation in tin 1 earlier case t» call for a 
decision of tho ’ourt upon tho question 
of his title to tho on tiro taluka Thoj 

result Ihoreforo is that we no unable to 
igree with the . of bis question 
which " is taken by the lower Court. 
Wo hold that the present suit for re- 
covery of possession of f.h*' Snmarpaha; 

taluka was not Imrrod by • - judi< ita, 

except in so far as it rotatoH lo ho . il- 
lago of Bharlaspur. 

— We liavo only ono • ■ bur mat- 
t ci to nolico with res|K*ct to tl.o ideas 
which wore raised and argued in the 
lower Court on behalf of tho plaintiff- 
appellant. In the course of tho prclimi. 
nai y arguments before tho Subordinate 
Judge tho plaintiff's counsel sought to 
argue that the Samarpnhn taluka was 
not an " o*l»to " within the moaning of 
Act I of IHT.9. for the f< Rowing reasons: 
(1) bocause Durian Kiur oxcculed no 
kahuliy.at for tho \illago* which were 
sottlo.i with her at the Second Summary 
Settlemont : (2) hccauso thoro is no list 
naming the villages and lands comprised 
in the taluka, and (8) because tho vil- 
lages were not decreed to Dariao Kuar in 
the manner laid down by S- 1. Act 1 of 
18T>9. 

Tho learned advocate for the appellant 
here, while informing us that lie did not 
abandon this ground of attack upon tho 
lower C urt's judgment, admitted that 
ho could net press it strongly. Wo may 
gay shortly tint it appears to us that 
thero is no substance whatevor in this 
pica. Tho matter has been dealt with 
bv the learned Subordinate Judge in tho 
earlier part of his judgment and wo agree 
with him in holding that the Snmarpaha 
is an " estate ” within the meaning of 
the Oudli Estates Act. 

Relationship — There only romaios to 
he noticed one other matter which was 
raise<l in argument by the respondent s 
learned counsel, and that is with regard 
to tho relationship between the plaintiff 
and Basant Singh whose heir he claims 
to be. In para. 10 of tho plaint in which 
a reference was made to the alleged cus- 
tom prevailing among the Rais taluk- 
dars. it was stated that tho rule of suc- 
cession was that after tho death of the 
widow the estate goes to tho eldest 
among the nearest relations of her de- 
ceased husband descended from the com- 
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inon ancestor. In para. 12 it was stated 
that the plaintiff's father at the time of 
Dariao Kuar’s death fulltiled these con- 
tii lions and on the pedigree attached to 
the plaint in this suit the plaintiff" re- 
presented himself to be the eldest son 
oi his father Sheodat Singh. A good 
deal of oral evidence was given by both 
the parties on this question of relation- 
ship. The defendant put the plaintiff 
to proof of the pedigree attached to the 
plaiuc. From some expressions in the 
judgment of the lower Court it would 
seem that in coming to its decision of 
this question of relationship the Court 
was influenced by the fact that Rame- 
shar Rakhsh Singh, the defendant, did 
not put in any pedigree by way of reply 
to that set up by the plaintiff. It seems 
to us that Rameshar Bakhsh Singh, not 
being a member of the family to which 
l’-asu nt Singh belonged, could not rea- 
sonably have been expected to furnish 
any independent pedigree in support of 
his own case. The most hr could be ex- 
pected to do was to adduco whatever 
evidence ho could in order to meet the 
evidence led by the plaintiff in support 
of the pedigree upon which he relied. 
The learned Subordinate Judgo came to 
the. conclusion that on the evidence both 
oral and documentary the plaintiff had 
succeeded in showing that he was at the 
timo whon this suit was filed the eldest 
of all living collateral relations of Ba- 
sant Singh. So far as this finding is 
concerned wo are not disposed to differ 
from it. 

We think that although the evi- 
dence led by the plaintiff is open to 
a good deal of suspicion, considering 
the fact that it has proceeded from 
witnesses who admittedly are deeply 
interested in the result of the case 
and some of whom at least are under 
the control or influence of the talukdar 
of Khajurgaon who, on the plaintiff s 
own admission, has been financing this 
litigation, it has been established that 
there is no collateral relative of Basant 
Singh in existence who is older than the 
plaintiff Bisheshar Bakhsh Singh. The 
Subordinate Judge however went further 
and hold that Bisheshar Bakhsh is not 
onlv the eldest existing collateral rela- 
tion of Basant Singh but that he is also 
descended in the senior line of kindred. 
It is upon this latter point principally 
that the learned counsel for the respon- 


dent has challeuged the judgment of the 
Court below*. Before the issues were 
finally settled, it had been stated by the 
plaintiff’s counsel that, a sa matter of 
fact, Bisheshar Bakhsh Singh was not 
only the eldest living relative of Basant 
Singh but was also the eldest descendant 
in the senior line ; and when evidence 
came to be given on this question of 
relationship the witnesses who were put 
forward deposed to both these facts. 
One difficulty which lay in the way of 
the plaintiff was that in certain earlier 
case^ pedigrees of the family of Basant 
Singh had been put forward which do 
not tally in all respects with the pedigree 
relied upon now. 

In particular there was put on record 
a pedigreo which is marked Ex. MS and 
which was filed in certain litigation 
which took placo in the year 1877. This 
document was put in by one Sheo Pra- 
sad and it was treated as being admis- 
sible cvidenco by the Subordinate Judge. 
In the pedigree attached to the present 
plaint we find that Chhatardhari Singh, 
who was the grandfather of the present 
plaintiff', had four sons. They aro put 
down in tho following order of age, 
namely (l) Raghunath Singh (d. s. pj, 
(2) Sheodat Singh. (3) Dhaunkal Singh 
and (4) Udwat Singh. In the 1877 

pedigree tho sons of Chhatardhari Singh 
were put down in a different order. 
Dhaunkal Singh was shown as the oldest 
son, Udwat Singh as the second son, 
Sheodat Singh as the third son and 
Raghunath Singh as the next son. It 
may, of course, bo that the different 
order in which the names of those sons 
appear in this lattor pedigree is to some 
extent due to the former pedigree haying 
been written in Hindi from left to right 
and not in Urdu from right to left. But 
even so it is apparent that tho order in 
which Dhaunkal and Udwat are men- 
tioned is different. Then wo find that 
in the Bharkaspur case, of which men- 
tion has frequently been made, a pe- 
digree was putin by the present plaintiff 
Bisheshar Bakhsh Singh in which he 
was shown not as the eldest son of his 
father Sheodat Singh, but as the middle 
son. This pedigree is Ex. A-80 and 
shows the three sons of Sheodat Singh in 
the following order: (l)Jaginohan Singh, 
(2) Bisheshar Bakhsh Singh,aud(3) Sheo 
Shankar Singh. In the pedigree now 
before us the order is (l) Bisheshar 
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gftkhsh Singh, (2) Jagmohan Singh and 
(3) Shoo Shankar Singh. 

It i9 true that Jagmohan Singh died 
before the present suit was brought. 
His son Randhir Singh is still alive and 
he has a grandson Gaya Bakhsh Singh 
w ho appeared in Court as P. W. 15. 

It i8 a curious fact that there shiuld ho 
this difference in the order of naming 
fc ho sons of Sheodat Singh in the two 
pedigrees. Five of the witnesses. includ- 
ing the plaintiff himself, who were ex- 
ami nod in this case in support of the 
pedigree set out in the plaint, were ex- 
amined in the Bhorkaspar case and on 
that occasion they all supported the 
pedigree which was then put forward and 
in which Bisheshar Bakhsh Singh was 
shown as the middle one of the three 
sons of Sheodat Singh. The depositions 
of those witnesses given in the earlier 
suit aro upon the record, and it is quite 
clear that the statements which they 
then made do not tally with the state- 
monts made now regarding the resnect ivo 
seniority of the three sons of Sheodat 
Singh. It is true, as has been pointed 
out by the Court below, that these wit- 
nesses wore not cross. oxamined with ro. 
feronce to their statements. The plain- 
tiff himsolf attempted to give somo 
explanation of the discrepancy between 
tho poligroo then put forward and that 
upon which ho now relies, an ex i*la na- 
tion which is altogether unsatisfactory 
and which could not possibly l«o ac- 
cepted. Ho tries to makeout now that the 
pedigree he gave in tho earlier case must 
have been written wrongly by the pleader 
to whom ho gavo tho original document. 
Tho futility of this explanation is appa- 
rent when wo find that in the oilier suit 
Bisheshar Bakhsh Singh himself recited 
the whole of tho pedigree in tho course 
of his deposition and made it agree with 
the pedigree attached to the plaint in 
that suit. 

Tho other witness-8 who were called 
in that case, and who have been called 
in the present case, did the same thing, 
and all we can say i* that the difference 
between the statements then made and 
those which have been made now cannot 
be explained in any manner which satis- 
fies us. In dealing with this part of the 
case the Subordinate Judge observes that 
the difference do doubt looks striking, 
but he gets over the difficulty by saving 
that the point of Bisheshar Bakhsh 


Singh's seniority was not material in 
the previous case and that might account 
for the difference. It seems io us that 
this cannot he I routed as an adequate 
explanation of the discrepancy. It is 
not, as far as wo are aware, the practice 
of parties who depo»e to pedigrees to 
recito the names in a promiscuous order. 
On the contrary, our experience is that 
names arc always given *n a fixed order, 
ami this would seem to he inevitable 
when it is considered bow these pe- 
digrees have to be learnt. A pedigree 
which docs not sot out the various 
degrees of relationship in a fixed syste- 
matic order would ho of no value at all. 
We cannot therefore help feeling that for 
the purposes of the present case a deli- 
berate attempt has been made to show, 
for some reason or other host known to 
tho plaintiff, that he belongs to tho most 
senior branch of the relatives of Basant 
Singh descended from a common ances- 
tor. If anything in tho case turned 
upon this question of his belonging to 
the senior branch wo should feel our- 
selves bound to hold, disagreeing with 
the Court below, that tho plaintiff had 
failed to establish this proposition. We 
have now expressed our opinion upon 
th< various point* which were raised for 
consideration in this appeal and the re- 
sult S that we affirm the decision of the 
Court below. Tho appeal fails and is 
dismissed with costs. 

b.v./r k. Appeal dismissed. 
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Lindsay, J. C. 

Ml. HaHunnissa and another— Plain- 
tiffs— Appellants. 

v. 

Muhammad Ali -Defendant- Respon- 

Second Appeal No. 96 of 1917, Deci- 
ded on 2‘Uh August 1917. against decree 
of Dist. Judge. Hardoi. D/- 22od Decem- 
ber 1916. 

Custom — Unreasonable — House sites- 
Zemindar * right to eject occupants ol hou. 
ses in town on payment of costs is unreason- 
able and should not be enforced. 

A custom entitling the samindai* of a town to 
eject the occupants of the bou cs hu.lt In the 
town area at any time on payment ol 
fourths of the costs of tbe material* of thoic 
bou-es is untenable and a Court should not 
sanction tbe enforcement of such acuHom^ c ^ 

Zahur Ahmad— lor Appellants. 

M. Wasim— for Respondent. 
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J u dtjmcui.— The appellants were the 
plaintiffs in this suit and the claim was 
to eject the deiendant from possession 
of a certain house in the town of San- 
dila. The ground upon which the eject- 
ment was sought was set out in the 
plaint to he that a custom obtains in 
this town of Sandila by which the 
zamindavs of sites in the town are enti- 
tled at any time to eject the occupants 
of houses built in the town area on pay- 
ment of throe-fourths of the cost cf tho 
materials of their houses. Some evidence 
regarding this custom was produced, hut 
both the Courto below have refused to 
decroo tho plaintiffs' claim, being of 
opinion that even if the existence of 
such a custom was proved, it is unrea- 
sonable and therefore unenforceable by 
the Courts. It has been argued here 
before mo that the custom is not unrea- 
sonable. 1 decline to accept this argu- 
ment. It appears to me that no Court, 
which has to act in accordance with 
justice, equity and good conscience, 
could sanction the entorcement of such 
a cu-tom as has been put forward in the 
plaint in this case. I dismiss tho ap- 
peal with costs. 

n.V./R.K. Appeal dismiss’d. 
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Stuart and Kanhaiya Lal, A. J. Cs. 

< Sanya Bakhsli Singh— Plaintiff — Ap- 
pellant. 

v. 

Goku! Prasad— Defendant— Respon- 
dent. 

First Appeal No. 90 of 1915, Decided 
on 18th Soptembor 1917, from decree 
of First Sub-Judge, Sitapur, D/- 23rd 
August 1915. 

(a, Deed— Construction— Draft by layman 
—Word* used should be given plain meaning. 

Whero tho language in which a deed is written 
i< not tho language of a trained draftsman or a 
skilled conveyancer but the draft is prepared by 
un amateur or a layman, all that is necessary to 
intorprot such a deed is to give the plain mean- 
ing to tho words used, neglecting grammatical 
errors and remembering the limitations and 
deficiencies of the draftsman. IP 07 C 1 ] 

<b) Will- Construction— Will in favour of 
wife— Testator held devised full and com- 
plete estate and not merely a life estate 

Whore a will executed by a Hindu gentleman 
in favour of his wife declared that ho left his 
property to her absolutely and entirely, that he 
liked her to retain certain old servant* in her 
employment so long as they behaved themselves, 
and that if she wished to utilise the powers she 
possess od in order to make an endowment of a 
religions or a charitable nature, such an object 
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would meet with his approval, though if she did 
this he would be opposed to her giving the 
manager of the endow ment too free a hand : 

Jleld : that under the above will the testator 
devised a full and complete estate, and not 
merely a life estate, to his wife. [P 68 C 2] 

(c) Pardanashin lady— Deed of endowment 
executed by— Execution after thoroughly 
understanding and of free and independent 
will— Indepednent advice from persons in- 
terested — Deed of endowment valid and legal 
disposition. 

Where tho execution of a deed of endowment 
by a pardanashin lady was questioned, and the 
evidence showed affirmatively and conclusively 
that the deed was explained to her, and she 
thoroughly understood it and signed it after 
execution not under duress or undue inlluoncc 
but from her free and independent will, that the 
disposition of the property was n most natural 
disposition and that besides her strength of will 
and business capacity, she had independent out- 
side advice coming from members of her own 
fnmilyt who were interested in tho promotion of 
the objects she had at heart. 

Held : that the deed of endowment was a valid 
aud legal disposition. U* ™ c 1J 

IF. Wallach, S. .V. Sen, Shahanshah 
Husain, Gul.ib Chand Srimal, Bahadur 
La I ami Ka/indri Prasad — for Appel- 
lant. 

Gokal Prasad, Bam Chandra and 
Chhail Behan Lal— tor Respondent. 

Judgment.— Bishesbar Bakhsh Singh 
Kayesth was a member of tho family of 
Kanungos of Rampur Kalno in tho Sita- 
pur District. Daryao Singh was tho 

head of tho family at the time of annexa- 
tion. Ho had three sons Anant bingb, 
Pahvant Singh and Hardoo Bakhsh 
Singh. There was a dispute as to the 
status of the family and tho rule of 
succession, which was eventually decided 
by their Lordships of the Privy Council 
in Shankar Baksh v. Uardco Baksh (1). 
Bishesbar Bakhsh Singh was the son of 
Hardeo Bakhsh Singh. On the death of 
his father he succeeded to certain rights 
in certain villages and he was entitled 
to make a will by which he could devise 
his property after his death to whom- 
soever he pleased. He was married about 
1883 and he signed a document, which 
he called a will, on 6th August 1892. 

He died on 27th June 1898. Ho had no 
children. His widow Ram Kali succeeded 
to the whole of his property. She exe- 
cuted a deed of endowment on 8th August 
1904. She died on 23rd August 1913. 
Ganga Bakhsh Singh, the son of Balwant 
Singh, instituted the suit out of which 
this appeal arises in the Court of the 

T (1S89) 16 Cal 395=16 I A 71 (PC). 
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Subordinate Judge of Sitapur. He 
claimed the estate of Bisheshar Bakbsh 
Singh as reversionary heir. He stated 
that Shankar Bakbsh Singh, the son of 
Anant Singh, was alive at the time of 
Ram Kali's death (he is alive still) but 
asserted that, although Shankar Bakbsh 
Singh would, if not disqualified, have 
heon entitled to a reversionary interest 
equivalent to that of the plaintiff. 
Shankar Bakbsh Singh was disqualified 
from inheritance by reason of insanity, 
lie therefore claimed the whole estate 
as reversioner. 

lie instituted the suit against the pre- 
sident of the trust formed under the 
deed of 8th August 1901. The icplv was 
that Bisheshar Bakbsh Singh had au- 
thority to dovise his estate as lie wished 
after his death, that he exercised that 
authority and executed tho will, to 
which rcforenco has been made, on • tli 
August 1892, an. I devised a full Mtat< U 
his widow Rain Kali, t- which she suc- 
ceeded on the death of the testa tor, that 
Rum Kali mado tho whelo estate the 
subject of an endowment, and that the 
plaintiff had no right of any kind. It 
"ns further stated that Shankar Bnkhuh 
Siugh \va* not insane. To this plaintiff 
replied, that Bisheshar Baksli Singh had 
the right ti* dev iso his property by will, 
hut that ho had impaired his mind by 
excessive drinking to such an oxtent that 
lie was incapable of making an intelligent 
and valid disposition, on bill August 
1892, and that further, at the time that 
he affixed his signature to tho alleged 
will ho was completely intoxicated, and 
did not know what he was doing. The 
plaintiffs first point thus was, that he 
contested tho exccutun of tho will. He 
was not satisfied with that. He con- 
tinued that, oven if tho execution of the 
will was established, on its interpreta- 
tion it transferred nothing more than a 
qualified life. estate to Ram Kali. The*e. 
as wo understand it, he left the case. 
He did not scl up any argument based 
on the provisions of Act 1 of 18f>9. At 
original p. 2-14 it is clearly stated, that 
the suit would he determined under the 
provisions of tho Mitakshara Law It is 
further clear that beset up no title as tho 
hoir of Ram Kali. He claimed as tho re- 
versioner of Bisheshar Baksh Singh The 
learned Subordinate Judge decided that 
Shankar Bakhsli Singh was not insane, 
that Bisheshar Singh was not disqualified 
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by intern | orate habits from making a valid 
will, that lie was not intoxicated at the 
time that he made tho will, that the will 
effected a valid disposition, and that on 
its interpretation it transferred a com- 
plete estate to Ram Kali. Ho dismissed 
the suit accoidingly. Tho present up- 
peal is filed hv tho plaintiff. 

Tho position taken up in appeal is 
different to the position taken up in the 
lower Court. The learned cnunsol for 
the ap]»e!laiit has not. .irgucd on the 
question of the insanity of Shankar 
Bakbsh Singh. He has devoted practi- 
cally no argument to the allegation that 
Bishcsli.ir Bakbsh Singh s powoi oi 
making an intelligent disposition was 
weakened I \ a genorul habit of intern- 
pciauce. lie has argued \ory faintly in 
supjioit oi ' I •• >ii-gcsiion that Bisheshar 
Bahh'h Singh was int i.sicatod at the 
time tlmt ho inado the will. I Jo has 
hated the.-, v. iter pail of his argument 
on '.he quotum of the interpretation of 
tho '‘ !! but lie has added a plea which 
.s not only a new pica hut which is in 
direct opposition to tl e cuio advanced 
for tho plainlili in the lower Court. He 
now puts f< i ward the argument that on 
tho show in. • ,i (lie defendant Ram Kali’s 
e»i : domed fioni her husband was 
*1 • id hai: and tl.at as stridhan it would 
de.idvo in such a family as this on the 
heirs of her husband, that it on Shankar 
Bakbsh and himself, and as heir to the 
tridhan, he challenges tho validity of 
the deed of endowment. Wo have al- 
ready stated that tho plaintiff clearly 
and distinctly based his claim to suc- 
ceed on the plea that ho is tho rover- 
sion.ii y heir of Bisheshar Bakhsli Singh 
and not that lie is heir of the lady. It 
is true that in para. J2 of tho plaint 
he sug::c-ted that in any circumstances 
lie was tho sole heir. But the decision 
on issue 19 shows his position. The 
learned Subordinate Judge writes: 

“The pin ni if! doc* not claim the property in 
suit a* iLo representative of Tbakurain Item 
Kali km to be bound by the deed executed bv 
bcr. He claim* the property as the reversionary 
heir oi the lady's husband under the Hindu 
law.” 

By taking this attitude in tho lower 
Court lie avoided a discussion on the 
question of limitation. Having had the 
point of limitation decided in his favour 
lie has now adopted an absolutely incon- 
sistent position and placed tho defen- 
dant-respondent at a disadvantage. We 
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shall refer to the admissibility of this 
plea later. We now proceed to decide 
the various points one by one. The fiisfc 
point is ns to the insanity of Shankar 
Bakhsh Singh. The learned Subordinate 
Judge alter considering the evidence 
arrived at the conclusion that Shankar 
Bakhsh Singh is not insane. The learned 
counsel for the appellant has not argued 
on the point. He has not withdrawn 
the plea hut has not supported it. We 
have examined the evidence, and we find 
that the learned Subordinate Judge's 
conclusion is perfectly correct, and that 
Shankar Bakhsh Singh is not insane. 
Thus in any circumstances the appellant 
can only succeed in respect of half of his 

claim. . 

We next take up the allegation that 
Bishcshar Bakhsh Singh was so addicted 
to the use (or rather to the abuse) of 
alcohol that he was incapable of making 
ft will or in fact of any intelligent act. 
Bisheshar Bakhsh Singh was a Kayesth. 
and as a Kayesth had no religious objec. 
tion to the uso of alcohol. Amongst the 
large majority of Kayesths it is not con- 
sidered discreditable to take alcoho in 
moderation, and the circumstance that 
Bisheshar Bakhsh Singh was not an ab- 
stainer from alcohol reflects nothing upon 
his intelligence or his character The 
evidence on the point leads us to the 
conclusion that Bisheshar Bakhsh Singh 
was a regular drinker, and that he ''as 
not invariably moderate. To use a collo- 
quial expression, be was »^irlyh.rd 
drinker, and in the course of his life was 
intoxicated on several occasions. Hut 
it is impossible to arrive at a conclusion 
that ho was a drunkard, and the sugges- 
tion that ho was so sat V rat "?. ' 
alcohol as to be incapable of makm 0 an 
intelligent disposition of his property or 
doing any other act which the law per- 
mitted him to do, is extravagant and 
unsupported by the right view of the 
evidence on the record Tho P a ‘ nt ‘? 
has recklessly put in a mass of IjUe e i. 
denco to support his suggestion that 
cousin was a besotted drunkard By his 
own recklessness he hasafiorded a stron 
answer to his argument. W itness after 
witness has given suborned and perjured 
evidence to show that the deceased .as 
practically a dipsomaniac, that he drank 
three or four quarts of * ^nits ever > da > • 
that he was never sober and that he 
was incapable of any sort of intelligent 
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action. The story so told is a tissue of 
absurdities. If Bisheshar Bakhsli Singh 
had been as lie is thus represented .to 
he, if he had become a dipsomaniac at 
an early age, he would Dot have lived 
as long as he did. While the falsity of 
this evidence is exposed by its extra- 
vagance, and its intrinsic worthlessness 
is palpable on examination, the evidence 
given on the other side with regard to 
the habits of the deceased is moderate, 
reliable, and candid. Respectable Kayesth 
gentlemen have deposed that they knew 
Bisheshar Bakhsh Singh well, that ho 
indulged in liquor, that ho may have 
been occasionally intoxicated, hut that 
there can he no suggestion that lie was a 
hopeless drunkard or a dipsomaniac. 
There we mav leave the point, noting 
that, inspite of the fact that the learned 
counsel for the appellant has shown a 
wise discretion in not pressing this por- 
tion of the case, we have nevertheless 
examined critically the evidence upon 
the subject and that we are in complote 
accord with the conclusions of the 
learned Subordinate Judge to the ellect 
that, before the execution of the will, 
Bisheshar Bakhsh Singh was addicted to 
drink and at times used to drink to an 
excess, but that his mental capacity was 
not impaired by this act. 

The next suggestion is that Bishoshar 
Bakhsh Singh was dead drunk at the 
time that ho executed the will. This 
will was registered at the residence of 
Bisheshar Bakhsh Siogh. Kazi Hadl 
H isan, the Sub-Registrar who registered 
the document, wag called as D. W. 2. 
If his evidence is believed, there can bo 
no doubt as to the fact that BiJheshar 
Bakhsh Singh was in no way under the 
influence of liquor whoa he executed the 
will, thjt ho thoroughly understood its 
contents and that the will expresses the 
deliberate intention of a man who was 
legally competent to mako the disposi- 
tion which it effected. The case in 
favour of the non-intelligent execution 
of the will is as follows: A certain 
Raghubar. P. W. 22. who was formerly a 
table servant of Bisheshar Bakhsh Singh 
has deposed that on the day of the exe- 

cution of the will Bisheshar Bakhsh 
Singh was lying dead drunk in his house 
and that while the witness was rubbing 
oil on his head for a purpose which he 
did not disclose, the Sub-Registiar and 
a certain Sheo Dayal, now deceasad, who 
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was the manager of the estato, entered 
the room with the will and induced 
Bisheshar Bakhsh Singh to sign the will 
without reading it. If this witness s 
evidence is believed, the 8ub-Regisirar 
was party to a disgraceful conspiracy 
and pei formed an act which rendered 
him liable to dismissal and prosecution. 
This witness was in receipt of Us. 2 a 
month and his food and clothes from 
Bisheshar Bakhsh Singh. 

Alter the death of the latter he oh. 
tained employment on slightly better 
wages from another master, and at the 
time he gave his evidence was out of 
work. Hi* evidence is on the face o; it 
untrue. Another uiinoss L.ilta Ur » sad 
I*. W. 88, who was formerly n •. • ant 
of Bisheshar Bakhsh Sinch. h«* deposed 
th it. the deceit e ; 8hi il> 
cussed the c ntinuel drunkenness of 
Bisheshar Bakh h Singh with a certain 
Him Charar, now ouecas-’d, in prrsenco 
of tho witness, that tin s© two poison* 
had argued that, e I ehesl ar I iltl 
Singh might l k om i - e any tin >, 
it would he advisable to cause him to 
execute a will, the t"i tent"* of wlii'di lie 
would not undcist ind.hy which he should 
leivotho whole «>f his propeity t" Ins 
wife, putting in chui-c» l-\ which S 
Day a I and Kirn Cliaran and others *d«mi Id 
l»o retained in tlieireinploynieni .-od that 
the conspiracy resulted in the execution 
of tho do •uniciit . under which ho (Lulls 
Prasad) was to ho given something. Ho 
was then servant of Bisheshar Bakhsh 
Singh. La Ita Ur* sad has stated tint it 
so happened that he was net present at 
tho time that tho will was executed. 
The learned counsel for the appellant has 
been unable to show us what the con- 
spirators stood to gain by such s* proceed- 
ing. It is to bo noted that, if Bisheshar 
Bakhsh Singh had died without making a 
will, his widow would have succeeded 
to his estate during her lifetime as a 
Hindu widow with limited powers of 
alienation. As these persons, according 
to the witness, were only intenton keep- 
ing on good terms with the lady and 
securing their own interests, andasthey 
were apparently on g od toms with her 
already, all that was necessary was that; 
she should succeed to the estate. They 
were not likely to survive her and as the 
evidence shows did not survive her. 
Undor the terms of the will (as it will 
be seen) the lady had authority to dis- 
1918 10 
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mi?s them. This story appears to us to 
l e a very foolish story and singularly 
unconvincing. Now it is to he remarked 
that this man Ulto Prasad since tho 
death of Knm Kali I as ; one into the em- 
ployment of the pliintilT. lie is the 
and 1 1 s every n ason to 
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him md given evh nee age ir.st him. It 
i* true that Mai ad in had taken servico 
with th. jd. iiitiH, that he assisted in 
' i he plaint , And that 
given idti co in 
: t y ol the W i i 1 . 
\Y« nd lit Mat 1 tplutoly 

thy witncsi e> t epl wil h re- 

.< id to that portion of I i* * vwlrnco in 

I lol I e«* eel the 

will 0e did atteafc Ihe will. It. is 
snl, rb nl iv ©‘laldMicd that ho nt first 
to k tho side of tho pin in till", and has 
subsequently romo u»» to give evidence 
for the deft ndnnt. But thiscircu'iotnuco 
does not help tho plaint iff. It shows 
that Matadin is a vers untruetwi rlhy 
person. and th\t his evidence ns to tho 
habits of Bisheshar Bakhsh Singh and 

the manner in which the will came to 

ho executed is unreliable. The next 
point taken for the plaintiff is that the 
scrilo ol tho will Baz Bahadur, who is 
still alive, was not called as a witness. 
Box Bahadur was, like Lalta Prasad, a 
servant of Bisheshar Bakbsh Singh. Wo 
do not know why th© plaintiff has not 
chosen to produce him. But tho fact of 
his non- production does not help the ap- 
pellant s case. So far tho ensa stands, 
that one apparently respectable and in- 
dependent witness Ka/i Hadi Hasan has 
given evidence which, if belioved. shows 
that the will is a valid will. Quo wit- 
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ness Matadin has proved that he attested 
the will, as he certainly did, and given 
other evidence. 

We place no reliance on the remainder 
of his evidence. Two witnesses Raghubar 
and Lalta Prasad have given evidence 
against the will which is palpably false. 
The learned counsel for the appellant 
lias criticized the evidence of Kazi Hadi 
Hasan on ono point. He has pointed out 
to us that Bisheshar Bakhsh Singh, while 
leaving the property to his wife, did not 
mention her name and told the Sub- 
Registrar that he did not know his wife’s 
name. From this he would have us infer 
that Bisheshav Bnklish Singh must have 
been drunk at the time. Wo do not find 
the inference established. Among Hindu 
gcntlomcn of the class of Bisheshar 
Bakhsh Singh it is not uncommon to find 
some who do not know their wives’ 
names. Another point, which was taken 
in the Court below, but was not taken 
in appeal, was that the will was regis- 
tered in an upper room. The significance 
hero was that, if the executant had not 
been drunk, ho would havo executed it in 
a lower room. The learned counsel for 
the appellant has laid no stress upon this 
point. Before we leave the evidence ns 
to tho intelligent execution of the will 
we should refer to the depositions of 
thvoo gentlemen, Babu Mahadco Prasad, 
D \\ . <i. a Deputy Collector in tho 
United Provinces. Tliukur Sripal Singh. 
1). W. lb, a member of a family ot 
Tftlukdais in the Sitapur district, ami a 
certain Padha Kishen. D. W. 18. who is a 
membor of this family of Kayasths. All 
these three gentlemen have doposedtliat 
Bisheshar Bakhsh Singh told them of 
tho contents of the will after he bad 

executed it. The evidence of these gentle. 

mC n is absolutely reliable. On tho ques 
tion of intelligent execution we amveat 
exactly the same conclusion as the lear- 
ned Subordinate Judge We find that 
Bisheshar Bakhsh Singh executed the 
will while in full possession of hisscnses 
and his intelligence, and understanding 
exactly what he was doing. 

We now come to the interpretation of 
the will. The language in which it is 
written is not the language of a trained 
draftsman or a skilled conveyancer. The 
draft was prepared by an amateur or a 
layman, and the will must he interpreted 
remembering the conditions under which 
it was prepared. As there has been some 


dispute with regard to the exact meaning 
of the words employed we have con- 
sidered it advisable to translate this will 
ourselves. The translation that wo have 
made has been carefully explained to 
the counsel who havo had opportunities 
of the rendering of the Hindustani words 
into English. This is the final transla- 
tion at which we have arrived: 

“Will executed by Tbakur Bisbesbar Bakhsb 
Singh, Talukdar of Rampur Kalan and Biswan. 

“1. I, Tbakur Bisbediar Bakhsh Singh. son 
of Tbakur Hardeo Bakhsh Singh, by caste 
Kayestb. resident of Kasba Biswan Khas, am n 
Talukdar of Rampur Kalan. Biswan. Paprawao, 
etc., situate in the Tahsilsof Sidbauli. Biswan, 
Misrikh and Sitapur in the disirict of Sitapur. 

"•>. Whereas no reliance can be placed in any 
wise on this inconstant life, and whereas up 
till now J have no malo issue from iny loins, 
and besides this it is incumbent and necessary 
that 1 should nominate my heir and future re- 
presentative in my lifetime, and at tbo same 
time should, by setting out tboso modes which 
are con>idered better and proper for tho prote<- 
tion and good management of the estate and the 
rights attached to the taluk* owned and po>- 
Nested by me. declare my inmost intention*; 
therefore while I am in a state of ftOUDd mind 
right nmbnUndlBg and ill keeping Will 
all the rights. Shastric and legal. (1 undertake; 
to put down those neeewary points in the man- 
ner following, which will be acted upon after mj 
demise. . . ... 

“3. Fir illy, that it is necessary to state this 
fact that the executant's father, Hardeo Bakhsh 
Siucb. having acquired tho villages pertaining 
to the estate roused by me as against other 
co<h .rcra of tho family in tbo taluU with refer- 
ence to specification and division in tbo kbewa. 
by virtue of ft docrco of the civil Courts of the 
Province of Oudh and the Privy Council, got (his 
share) partitioned from other cosharers by the 
civil and revenue Courts, under which some en- 
tire villages, some pattidari villages and some 
entire mabals (partitioned) had been received by 
him; and after the death of Tbakur Hardee 
Bakli'b Singh, executant’s father, fivo-annax 
sb-.roof this estate out of the lG-annas in tbo 
entire taluka ba* come into my proprietary pos- 
session exclusively by way of succession, w ithout 
being shared or claimed by anyone as ancestral, 
divided and separate property and that there i» 
no other sharer or claimant to tho property 
owned and po<C‘-ed by the executant nor can 
there be auv; and the executant is in every way- 
entitled to dispose of the property and to noinl- 

"ate a legatee. ^ ^ j nnko this devise in favour 
of »nv wife to tho effect that after my death i «n> 
w ife,' daughter of Chaudhri Rudra Prasad Sahcb, 

T a lu kdVr o / Kanpur Kojli. will mw* owner 
with all the powers and (m) V*"* c ” 
prielor and in possession and in CBjojincnt or 
the profits and the ruler of the estate, and my 
wife as my* succc-or shall possess all the 
and (»te) transfers in their entirety which 1 have 

in by -son of the observance 

of the custom of pardanasbmi ray wife is unab.e 
io TseZi* herself (i. person.1) supervision 
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nud management over the estate, therefore it is 
to be specially borne ic mind that whatever 
agents and old servants, in whom I repose con- 
fidence and relianco op to tho time of the execu- 
tion of this (will) and whose names are written 
hereafter iu this paragraph, will remain mana- 
gers of tho estate aud also of the domestic 
arrangements, etc., subject to the orders of and 
in obedience to my wife: . . 

•' ‘Mnnstai Sbco Oaval, I*tlta Pr»»ad harind., 
Bax Bahadur. Ram Cbarau Dube, Lalta 
Muqaddain, and Dhijju Khidmatgar. 

"G. Fourthly, that the maintenance ol the 
employees mentioned above will bo made, on 
condition that they remain honest and ei.i< :cnt 
and discharge ihoir duties satisfactorily, from 
the collection of the profits of the estate; but 
should at any time thu aforesaid servants bo 
guiltv of faults of dishonesty and causing injury 
to tho estate tho legatee will luvo power to dis- 
miss and discharge tho above mentioned agent', 
and this is also put down that Ram Charan will 
remain manager throughout his lifetime and 
after liis death bis brother Sitaram will be mana- 
ger. 

7. Fifthly, that in default of my having male 
issue, I authorize my wifoto (Construct a 
ami tbakurdwara and along with the expense* of 
the ohivala and temple to establish a < bar liable 
allowance, in order to give help to traveller-, the 
needy, orphans, and helpless widows, and from 
the collection of tho estate which will lie ulti. 
li/.ed in this work to entrust and transfer tho 
profits by way of endowment iu the ua.uoof tho 
manager and administrator without power of 
sale or mortgage or transfer. Therefore tho deed 
of will has bean executed, that it may serve a» an 
authority and be of use when needed." 

Many reported decisions have licen 
quoted to us which it is suggested pro- 
vide tho cauons of the interpretation to 
bo adopted in arriving at tho meaning ot 
a document like the present. But it is 
not necessary for us to refer to authority 
upon a point as simple us tho interpre- 
tation of this will. All that is necessary 
to interpret a will liko tho present is to 
give the plain meaning to the words used 
neglecting grammatical errors and re- 
inorn boring tho limitations and deficien- 
cies of tho draftsman. Upon tho roading 
of this document tho impression left on 
our minds is that the testator gave tho 
draftsman the following direction. 

lie told him that he wished to leave 
his property to his wife absolutely and 
entirely, that ho would liko her to retain 
certain old servants in her employment 
as long as they behaved themselves, and 
that if she wished to utilize the powers 
which she possessed in order to make an 
endowment of a religious or a charitable 
nature, such an object would meet with 
his approval, though if she did this he 
would be opposed to her giving the mana- 
ger of t lie endowment too free a hand. 


These instruction appear to us to havo 
been cairied out perfectly correctly and 
clearly by tho draftsman although in big 
use of language ho has not been skilful, 
and has not always been grammatical. Tho 
learned counsel for tho appellant has in 
arguinont’trcated the document as though 
it was drafted by a lawyer, and has en- 
deavoured to find an exact connexion 
between every paragraph. Such a form 
of constiuclion is impossible. Words 
are used loosely. Intcn'ions are expres- 
sed that arc not always fulfilled. There 
is much overt ipping and there is consi- 
derable surplusage. 

But even if tho method of interpreta- 
tion which lie would have us employ 
wore adopted, tho result would not bo 
essentially different. Great stress has 
l>cen laid on the fact that, if the testa- 
tor’s main desire was to provide for the 
integrity tod prosperity of his estate, 
that object would not he attained by bis 
giving to his wife, a pardantsbin lady 
aged at the time that tho will was made 
about IS years, a free hand to dispose of 
the property as sho wished. This nrgu- 
ment begs tho question. Tho testator is 
proved to havo been greatly attached to 
his wife. liis devotion to her was 
consideiod remarkable by his friends. 
Tho lady is proved to have possessed 
sonio education, and to havo possessed — 
which is moro important— a character 
and capacity for business affairs which 
aro unusual amongst pardanushin ladies 
of her cla&s. Upon tho evidence wo 
would he disposed to think that sho was 
tho strongor character of the two. There 
is no reason to suppose that tho testator 
would not havo been justified in an opi- 
nion that for the benefit of tho estate it- 
self it would he better that it should bo 
absolutely under the control of his wife; 
that sho should have an unfottorod dis- 
cretion to provide for the succession in 
any manner in which she pleased and 
that sho could be trusted with complete 
powers of alienation. The wording of 
para. 4 cau leave no doubt as to the 
nature of the estate conferred. In tho 
plainest words that an unskilled man 
could use, the draftsman has devised a 
complete estato to the lady. It is im- 
possible upon the wording of Cl. 4 to 
arrive at a conclusion that the estate 
awarded was merely the estate to which 
the lady would have been entitled if 
Bisheshar Bakhsh Singh had died in- 
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testate. The learned counsel for the ap- 
pellant goes further. According to his 
view t he testator’s object was to give the 
lady an estate e\en less than that of a 
Hindu widow. If that were his object 
he could not possibly have assented to 
the terms of para. 4. Net only does he 
describe the lady as ‘‘owner:” he describes 
her as “owner with all the powers and 
transfers,” by which is clearly meant 
"all the powers of transfer,” "of a pro- 
prietor and in possession.” lie adds the 
rather meaningless expression and in 
enjoyment of the profits." But ho con- 
tinues "and the ruler cf the estate. 
The learned counsel for the appellant 
would have us translate the words hero 
as meaning the owner of the profits with 
all the powers of trai sler as proprietor 
with regard to the profits, and in pos- 
session of tho profits, and in the enjoy- 
ment of tho profits. Such a translation 
is opposed to the clear meaning of tho 
words and would still leave the import- 
ant words "and the ruler of estate un- 
touched. Further ho continues: 

my wile a« mysuccewor shall all 
the powers a-d tnms'c* f» »h® 

Irik n-tor) in Ibclr ontlictv which I havo in this 

proper tv and e-talc " 

Even if the remainder of the will con- 
tained statements repugnant to this 
clause, it would he diflioult to a*„ve at a 
conclusion that a limited estate was de- 
vised to tho lady. There is however no 
repugnance in any of the remaining 
clauses. It is true, that he continues by 
directing his wifo to retain certain old 
servants in her employment •»£“«*£ 
her orders and subject to th. qualification 
that they should remain obedient to her, 

and continues that such ******* * r ® lo 
bo supported from the profits of the pro- 
perty^ long as thoir work is sati^fac- 
orv and honest. This provision is noth- 

S-srs 

scrv ants' 'foul’d l^Tpleaded this clause 

, ' ,n the facts tho lady showed no .ndi- 

calion to treat any of them unfairly. It 
• for our purpose to examine 

this’^ause'on'the’allegation that i. is a 

restriction of the powers of theo'vner of a 
luU e!t ^ te ^'^_ e t l JOj°°i a ase wddch'detricta 
from^the lady’s full power t„ dispose of 
tho property as she pleased. 


We now come to the last portion with 
regard to the power of the lady to make 
an endowment for religious or charitable 
purposes This portion is obvious sur- 
plusage, as the lady had the full power 
to do what she wished to the property. 
She could make any endowment that she 
pleased. There is no direction here to 
the lady to make an endowment. All 
that the testator says is that such an 
endowment would r.ot be displeasing to 
him — a pious expression of opinion which 
has no effect in detracting from her full 
powers te dispose of the property. On 
the question of interpretation wo note 
that after a careful consideration we 
find that the restriction of tho power of 

transfer is a suggestion that if such an 

endowment should he made, it would he 
advisable that the manager of the endow- 
ment should have no power of transfer of 
any kind. We are thus satisfied that 
under tho will the lady dad a completo 
estate. 

Wo now come to tho endowment made 
by the lady. We are in some doubt as 
to whether wo should have permitted tho 
appellant to arguo on this point at all. 
In tho lower Court ho hod clearly not 
claimed through the lady, but, inusmuch 
ns the lower Court had taken a laige 
mass of evidence as to tho validity of 
tho endowment, wc with some dillidenco 

permitted argument upon tho point for 
tho purpose of arriving nt a short con- 
clusion on the merits. Ram Kali be- 
longed to a Kayesth family, many of 
tho male members of which "oio comiec- 
red with the legal profession. In this 
family tho subject of the education of 
their caste fellows and the improvement 
of the position of Kayosths by atTording 
them facilities for instruction was clearly 
of absorbing interest. The lady's bro- 
ther Cltaud hri Mahadeo Prasad, who was 
examined at unnecessary length as a 
witness in the case, is a wealthy gentle- 
man of high position who was practically 
made the improvement of education am- 
ongst the lvayasths his life-work. Ho 
has himself given half a lac of rupees to 
the educational institution at A lahabad 
known as the Kayastha Pathshala and 
has created a trust in respect of his own 
property, by which half the profits will 
•o towards the foundation of scholar- 
ships for Kayesth students. Ram Kali, 
as has been alroady stated, was a lady of 
exceptional intelligence and some educa- 
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tion. After her husband s death she 
appears to have applied her mind to the 
best use that she could make of her for- 
tune towards the inorcase of religious 
merit for her husband and the improve- 
ment of the position of the members of 
her own community. After cureiul de- 
liberation and close examination of van- 
ous projects, after rejection of many 
proposals made to her, she finally select- 
ed a certain scheme to which the pro- 
perty left by her husband should be de- 
voted. That scheme is embodied iu the 
deed of endowment. 

There is a mass of evidence to show 
that she took advice from various per- 
sons • advice not the less valuable be- 
cause some of her advisers were mem- 
bers of her own family and because nil 
of them wore philanthropic gentlemen 
intensely interested in tbe in »eot 
of i ho Kayeetb commnnit j . 81 • did not 
always accept the advice proffered and 
after mature deliberation she settled on 
a scheme, reasonable and intelligent, 
which combined the perpotuation of her 
husband's memory and the acquisition of 
the religious merit by him, the advance- 
ment of the religious principles w hich she 
had at heart, and the improvement of 'the 
condition of the poorer members of bor 
own community. A mass of ovidenco 
has been called upon this poiut and l l.o 
endowment has boon made the subject 
of much criticism in this Court which 
in spito of its ingenuity, can only bo 
discriled as infructuous. It was con- 
sidered advisable in the interests of all 
patties to register the deed, not in 
Silapur where tho property was situat- 
ed,- hut in Allahabad where tho lady 
happened to he residing, and, to enable 
tho deed to bo registered in Allahabad, 
Chaudhri Mahadeo Trasad presented tho 
lady with a little piece of land of no 
great value in Allahabad. She added 
this land to tho other property endowed 
and t hus enabled herself to register the 
detd iu Allahabad. There was a deci- 
sion < f tho Allahabad High Court in 
Shco I Inyo l Mai v. Uari Ham (2), which 
stated that such a registration is bad in 
law. That decision was however dis- 
sented from in Gulzari Lai v. Daya 
llam (3) and was overruled by their 
Lordships of the Privy Council in Hari 
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Ham v. Sheodayal Mai (4). There can 
he no doubt as to tho fact that the re- 
gistration was good in law. The lear- 
ned counsel for the appellant, when the 
decision of their Loid ships of tho Privy 
Council was brought to his notice, 
frankly withdrew Ins argument upon this 
point. 

Hut he continued to urge that tho 
evidence on this record, if ptoperly 
considered, must load to the conclusion 
that the deed of endowment was bad, 
that tbe execution had not been esta- 
blished, and that tho evidence showed 
that tho deed had been executed under 
undue influence. There are many deci- 
sions as to the safeguards that must sur- 
round a pardiinash.n lady in executing 
a deed. It is unnecessary to refer to 
more than one in which their Lordships 
of tho Privy Council have summed up 
the law on the subject in a com para- 
lively recent case. That decision "ill 
he found in Kali Jiakhsli Singh v. Ham 
Copal Smgh (o). At p. 89 (of 3d All.) 
their Lordships say: 

•• In the flirt placo tbo Indy w«* a p«rda- 
narbin lady, and the law throw* around bor a 
special clo.it of pro*ecilon Ii demand* mat tho 
burden of proof shall in »ucb .» case rest, not 
with tbo c who attack, but with tbo«o "bo 
found « | on the deed, and the p.oof must go 
■o far a* to «Uow aflirnialively and concltikivcly 
tl 4t the deed wa< not only executed b> . but "-a 
explained l«>. and wa* really ur.d«-r*tO>d by. ll-o 
■ran l or In -lube. c« it mu»t of .our o. 

I« oubli.bed that the died "ns not signed 
unde, dure** but «io-o Irotn free and indepin- 
drnt "ill of the grantor. Tbe law '* ju*t stated 
i« too well stated to be doubted or up-ct 
cxpu-sly re-aftuincd by tin* Board in 
of Sajjad ll**b i»» 


It was 

the ctuo 

v. Il’aitr A H K^nn (o) and 
nothing that i* r o" said can, or is intended to, 
disturb it." 

\t pace 92 (of 3 r > All.) it is auded: 


-• TbcirLord'bip 4 , :is already mentioned. have 
full, in view the f..el tb it tho lady waa .» patda- 
Ba inn ladv, but tbe evidence as to bar strengin 
of will, aii.l bu»iue** capacity, and tbo lact 
that the d d at granted h not <» U»J ; 
stance of Lcr life in any way an unnatural di* 
position of prrt of her property, go far - ' n “ ca 
tog- tier with tbe evidence in this case, to con- 
vince them that the deed waa granted by herns 
the expression of hoc deliberate nrn.d and apart 
from anv unduo iofluen ce exerted upon it In 
short, their vie* is that if indepnndcnt nntatdo 
advice, which is an a>eeniially different thing 
from independent outside control, bad been ob- 
tained. the lady would have acted just as she 
did. Much a* tbeir Lord -hip* support and ap - 

4. (tS'8-69) 1G I A 12= P I A l?0 (P C). 

5. (1914) 3G All 81 r= 21 I C 985=1G O C 373 

G. (IMS) 1 84 All 454=1G I C 197 = 39 I A 
156=15 O C 271 (P C). 
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prove of the protection given by law to a par- 
d.umhin lady, they cannot transmute such a 
logil protection into a legal disability.” 

We have been taken through, but we 
need not refer to, the mass of the evi- 
dence called. It has been thoroughly 
discussed by the learned Subordinate 
Judge with whose conclusions we are 
in complete accord. Here the case in 
favour of the validity of the deed is even 
stronger than in the case just quoted. 
The burden of proof has been put upon 
those who founded upon the deed. The 
evidence shows affirmatively and conclu- 
sively that the deed was explained to 
and thoroughly understood hy the lady. 
It was executed hy the lady. It was 
not signed under duress. It arose from 
tho free and independent will of the 
grantor. There was no undue influence. 
Tho disposition of the property was a 
most natural disposition. The lady had 
strength of will and business capacity. 
In addition sho had outside advice. In 
many cases that outside advice came 
from members of her own family, and 
in all cases it came from gentlemen who 
were interested in tho promotion of tho 
objocts which she had at heart. Hut the 
advice was independent. Upon the evi- 
donco as it stands there can ho no pos- 
sible <1oal>t as to the fact that tho deed 
of endowment is a valid and legal dis- 
position. 

The learned counsel for the appellant 
lias added one<mall point. He objected 
to tho refusal of the learned Subordinate 
•fudge to call certain witnesses at tho 
close of tho case— a point which he sta- 
tes is referred to at original pp. 27 and 
28 of tho learned Subordinate Judge's 
judgment. We have only to say upon 
this point that wo approve the action 
of tho learned Subordinate Judge. The 
plaintiff's evidence was closed on 2nd 
June 1915. The defendant’s evidence 
was closed ou 7th July 1915. The 
plaintiff’s robuttiug evidence was called 
from 7th July 1915 onwards. It was 
the business of tho plaintiff to have ap- 
plied for the examination of the five 
witnesses in question before the 7th July 
1015. He did not do so until 26th 
July 1015 and the learned Subordinate 
Judge rightly refused his application. 
There are many other points taken in 
t lie grounds of appeal, but we need not 
refer to any of them, as with the excep- 
tioc of the points that we have already 


decided the reminder were withdrawn 
in argument. We conclude that Bishe- 
shar BakSh Singh executed a valid and 
effective will by which he devised a full 
proprietary estate to Ram Kali and that 
Ram Kali made a valid and effective en-. 
dowment which leaves the appellant no 
interest of any kind in the property in 
dispute. We therefore dismiss this ap- 
peal. The appellant will pay his own 
costs and those of the respondent. 

B.v./R.K. Appeal dismissed. 
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Ghirrao and others — Defendants — Ap- 
pellants. 

v. 

Ear am Singh— Plaintiff— Respondent. 

Second Appeal No. 259 of 1917, Deci- 
ded on 3rd January 1918, from decree of 
Sub-Judge, Bahmich, D/- 31st May 1917. 

Landlord and Tenant — Tenant ejected 
from holding ha« no right to occupy house in 
village abadi. 

Where a tenant is ejected from bis agricul- 
tural holding in a village, be has no right to 
occupy a bou>o in tho village r.badi against tho 
will ol the zami ndar. (1* 71 C 1] 

Basudeo Lai— lor Appellants. 

Mohammad Xa seem, Mumtaz Uusain 
and Imtiyaz Ali—lox Respondent. 

Judgment . — This appeal has arisen out 
of a suit in ejectment. The plaintiff 
Sardar Karam Singh is the talukdarof the 
village and tho allegation in the plaint 
was that the three defendants, Ghirrao, 
his son Babu Ram and his brother Mata- 
din, had been tenants in the village of 
Damodra belonging to the plaintiff. It 
was alleged that they had been ejected 
by process of law from their holding and 
the plaintiff brought this suit for tho 
purpose of having them ejected from tho 
residential house which they occupy in 
the village. The plaintiff's case was 
that having ceased to be cultivators in 
the village the defendants had no longer 
any right to retain the house. Tho taluk- 
dar stated that he was unwilling to al- 
low them to remain in the village. He 
asked them to vacate the land upon 
which their house stands and they had 
refused to do so; and it was this refusal 
which constituted the cause of action for 
this suit. 

It was admitted that Ghirrao, defen- 
dant 1, had been ejected from tho hold- 
ing in the village but the plea was taken 
that the members of the family to which 
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the defendants belonged wore not really 
cultivators but village Pandits. It was 
denied that defendants 2 and 3 had 
foil lowed the calling of an agriculturist. 
This question was determined against 
the defendants by both the Courts be- 
low. The learned Subordinate Judge in 
his judgment has come to tho conclusion 
that the defendants are agriculturist* 
and that the family originally settled m 
the village as such. There is documen- 
tary evidence to show that 13hawam Din, 
the father of defendants l and 3, was a 
cultivator in this village as far hack as 
the year 18 G 8 . 1 am hound by the l»n |- 

ing of tho lower appellate Court and tins 
matter is concluded. It follows there- 
fore that if these people havo been ejec- 
ted from their agricultural holding in 
this village, they have no right tooccupy 
a house in tho village abadi against tbo 
will of the savniodar. This is. as I un- 
derstand it. tho genoral law which ap- 
plies in this partoi tho country to tho 
relations between landlords and tenants. 
Tho law has boon expounded in a judg- 
ment of Knox. J., which is to l»o found 
reportod as Shohral Singh v. Jhagru 1 1). 
There it was laid down that tho general 
' i v of the land is I h it If • |> 

ejected from tho teumey or abandons it 
tiien, unloss ilicto he some special cus- 
tom to tho contrary, tho site upon which 
ho has built his house reverts t«. tho 
vain i ndar and tho Lonant must remove 
tho materials thorofiom. The sumo prin- 
ciplo has boon followed b\ another 
learned Judge of tho Allahabad High 
Court in a judgment which is to he found 
roported as Phul Jhhi v*. /oh ur AH (2). 
Sa far os l am aware, this law laid down 
with respect to tho relations lietween 
/umindars and tenants in the Agra Tra- 
inee is equally good law for Oudh. and 
the learned advocate for tho appellants 
nas not been ablo to refer mo to any 
authority of this Court which lays down 
tho law in the contrary sense. Tho 
judgment of tho lower appellate Court 
appears to mo therefore to bo quite cor. 
root and is not open to interference on 
any ground of law. The appeal fails and 
is dismissed with costs. 

li.V./K.K. Appeal dismissed. 
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Lindsay, J. C. and 1\anuaiya l. ad, 
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v. 
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Sahoh Dim - “A ccused. 

Criminal Appeal No. 231 of 1917, Do- 
cided on 8th Nmcmhor 1917. against 
order of Sess. Judge, 11 irdoi. 1> - 13th 
Juno 1917. 

Criminal Tri.l Prowculion evidence no! 
conclusive — Accu*ed mu»l be acquitted. 

Where ihc pro«cvution ovul- nc« i' unsalMiac- 
torv and doubtful tbe Court -lu-ulJ Rive \ho ac- 
curd the benefit of tliediubt wiitaoul going Into 
the question whelh rbehnsl I ■ 

1 

Sogendro < ihothal JSahadur — ior the 
Crown. 

Jugal Wit tun — for Accused. 

Judgment . — This is an appeal against 
nn order of acquittal passed by the 
Sessions Judge of Hardoi in tho trial ol 
a dneoitv case in which throe porsons 
r«elu and Saheh Dm tor 
Siheh Lai) were concerned, ihe »os- 
sl< ns Jud ft c mi icted Biebesbar anc 
I .alt a and acquitted accused 3 &«>oi) 

Din. Consequently Eishoshar and Dalta 

.ppoalcd to this Court. Thoir appeals 

wore dismissed by tho First Additional 

Judicial Commissioner. Tho present ap- 

.. been nie<1 hv tho Locul 0 worn- 
mont and tho principal ground taken is 

that tho ovidenco against I ho two men 

..lythe same 

AinA :i reused 3 Salieh Din and that IK 

ed in the case 
... ls ,|. .,-;:ildi a hcd 
as a. iinst Saheh l>in with whose case 
wo me now dealing. 

The main facts »s they appear from 
the cv 1 nee may bo set out at follow®. 

mormog of 3rd Maroli U ^ 
i hef ro dawn, a tlacolty 
M i in the hand, t of Atwa 
ill a hut which was 1 1 tht time m- 
habited hv one Jcorakhan and his family. 
Hi- stated that at the time th.s affair 
look place tho village pooploha.l vacated 
their houses on account the pro' alcn 
o( plague anil 'hail established them- 
selves in chhappars (huts) e ™' t ® d / ‘ 
the moat part round the P lnt °' * 
Mahadeo temple in the village. The 
complainant Jeorakhan is a llama and 
apparently carries on an extensive busi- 
ness as a money-lender and it is said 
that at the time the dacoity took laco 
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money and other valuables of the value 
of over Us. 9,000, were taken away by tho 
daeoits. The first report of this affair 
was made at 6 o'clock on the morning 
cf 3rd March at the Beniganj police 
station which is some four miles from 
the scene of the occurrence. The re- 
poit purports to have been made by the 
complainant Jeorakhan and to contain a 
detailed statement of all that took 
place. The police took action at once. 
The accused Bisheshar who lives in tho 
same hamlet as the complainant was 
arrested almost at once. Lalta was 
found on 1 Oth March and accused 3 
Saheb Din surrendered in Court on 4th 
April after proceedings against the other 
two accused had commenced. It is ad- 
mitted that no stolen property was 
found in the house of Saheb Dm the 
houses of the other accused were not 
searched. Tho Sub Inspector says be 
did not expect to find any property 
there. 

The defence which Saheb Din put for- 
ward was t*n alibi and four witnesses 
wore called to establish that on the 
night when this affair is said to have 
taken place ho was at the village of 
Pihuni attending a marriage ceremony. 
Pihani is a ver> long distance from tho 
hamlet of Atwa and if the statement of 
these witnesses be true then it was not 
possible foe Saheb Din to have been con- 
cerned in the dneoity under inquiry. 
This alibi evidence appears to have had 
an impression upon the Sessions Judge 
and to have led to the acquittal of 
Sahel) Din, the Judgo being of opinion 
that there was some doubt regarding his 
guilt Lli^rc being a possibility of mis- 
taken identity. The judgment is un- 
satisfactory and the learned counsel 
who has appeared on behalf of the ac- 
cused Saheb Din here h:\< not attempted 
to rely upon tho reasoning of the Judge 
insuppo-t of his contention that the 

case against his client was not proved. 

His case is that the evidence of the wit- 
nesses who deposed to the presence of 
Saheb Din at this dacoity ought not to 
he accepted. It is urged that it is un- 
reliable and that as a matter of fact it 
should be bold that these people never 
identified Saheb Din at all. Ten wit- 
nesses in all who profess to have any 
knowledge of the affair were examined 
cn behalf of the prosecution. All of 
these with the exception of one bait 
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Ali are close relations of the complain- 
ant Jeorakhan. Saif Ali, it may be 
mentioned, did not profess to have recog- 
nized any of the daeoits at the time 
the offence was being committed. We 
have t hen the evidence of Jeorakhan, the 
complainant, of his son Jagannath, his 
sister-in-law Mt. Rad ha, two nieces of 
his, Mt. Maikin, Mt. Phul Ivuar, three 
hro hers, Dwarka, Mihin Lai, Jhno Lai 
and a nephew of his named Ganesh. 
All of these witness with the excep- 
tion of Ganesh depose that they re- 
cognized all three accused Lalta, Bishe- 
shar and Saheb Din. Ganesh mentions 
only one of them, namely, tho accused 
Bisheshar. 

It need not he doubted that a dacoity 
took place on the night in question in 
the hut which was occupied by Jcora- 
klinn’s family. It also seems clear that 
it must have been a deliberate affair car- 
ried out according to a pre-arranged plan. 
According to tho statement of Jeora- 
khan, the daeoits carried with them two 
heavy hammers which were used after- 
wards for the purpose of breaking open 
an iron lafe in which a lot of money and 
valuables were stored away. It is proved 
that the handle of ono of these hammers 
was found on the spot after the daeoits 
had taken there departure. It is somo- 
what unusual to find a weapon of this 
description being used in a dacoity case 
and the circumstances point to the fact 
that the pooplo who committed this 
crime intended to raid Jcornk ban's 
home and l ad made prepaiations lor 
breaking open his strong box in which 
they knew- he must have his valuable 
property concealed. The night was, on 
the admission of all the witnesses, a 
dark night and the question at once 
arises what opportunities these witnes- 
ses had for recognizing the accused. 

It may he stated heie that all tho 
three persons who were put on their 
tiial were well known to Jeorakhan 
from before. Bisheshar and Lalta who 
are brothers, reside in tho same hamlet 
as Jeorakhan and the third man Saheb 
Din is a nephew of these two brothers 
and has been in the habit of visiting his 
uncies. The witnesses, when asked how 
they were able to identify any of the 
criminals, stated that a lantern was 
burning on the premises occupied by 
the family and that it was by the light 
of this lantern that they were able to 
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recognize the faces of the men whom 
they named. There is no definite evi- 
dence on the record to show where t his 
lantern was placed. The Court below 
does not seem to have examined the w it- 
nesses particularly upon this point; hut 
we gather from the statement made by 
Jeorakhan himself that the lantern was 
inside the enclosure which constituted 
his habitation. It is to he explained 
here that this enclosure was made by 
the erection of tattis (hurdles), and ac- 
cording to the statement of the Sub- In- 
spector these hurdles are only alout 
breast high so that a person from out- 
side could easily lock over and seo into 
the courtyard of Jcorakhan’s premises. 
Jeorakhan himself at the time the place 
was invaded was outside this enclosure, 
lie says he was warming himself at a 
tire outside to the north of the court- 
yard. Jeorokhan’s story is that the da- 
coits came from the north and l hat they 
or some of them, were dressed in a kind 
of uniform resembling the uniform of the 
police. On challenging them ho *a>s that 
one of them declared (bat he WSS th6 
polico darogha. Jeorakhan was asked 
who ho was and replied that he was a 
l’asi. He then tried to slip away being 
convinced that the visitors were daeoits. 
He says ho was attacked with lathis and 
received several blows. IIo ran at once 
some distance to tho north to the h u*n 
occupied l>v tho villngechaukid.tr. Tho 
chaukular, it is said, refused t«» give any 
assistance and the complainant’s own 
story is that not a singio person of the 
village tinned out except one Ram 
Bak« sh. Rain Bakhsh is a cousin of 
Jeorakhan and he has not been called as 
a witness 

The story goes on that the daeoits en- 
tered Jeorakhan'8 courtyard and plun- 
dered the inmates most of whom were 
women. They also went into one of the 
sheds in the enclosure where they broke 
up tho iron box and other boxes in which 
valuable property was contained. It is 
said that while the offence was going on 
the daeoits either fired off guns or let of 
bom 1)4 in order to keep the village people 
at a distance. In tho report which was 
made three or four hours after the oft- 
enco had been committed, the names of 
all three accused were mentioned by 
Jeorakhan He also deposed that the 
same people had been identified by tho 
other inmates of the house and so wobnd 


these persons giving evidence to the 
effect that they recognized the three ac- 
cused. The persons who were inside the 
house wore Jagannath a son of the com- 
plainant. Ml. Kadha, his sister-in-law, 
and his two nieces, Mt. Malkin and 
Mt. Pliul Kuar. Both of these latter 
witnesses are children of tender years. 
The other witnesses, namely, Ihvarka, 
Cianesh. Miliin I.nl and Jhao Hal, occu- 
pied huts adjacent to the lint of Jeora- 
khan. They do not pretend to huvo come 
out of their own huts, hut they say that 
they were able to see what was going on 
inside Jeorakhan’8 enclosure. W bother 
those statements aro to he heliexod or 
not is a matter for grave consideration. 
All of the witnesses spoke about tho 
lantei n which was burning and say that 
it was the light which this lantern 
afforded which enabled them to iccog- 
niz.o the daeoits. In the lir-t report it 
was stated by the complainant that the 
daeoits had their faces wrapped up with 
cloths and on this point there is a con- 
flict of evidence. Jagannath at the Sea. 
sions trial still maintained that the 
daeoits had their faces wrapped up hut 
declared that notwithstanding this their 
features wcie visible Mt. Rnnlia on the 
other hand declares that the accused 
wore white turbans but had no c.oths 
wrapped round their laces. Mt. Mailcin, 
Olio of the nieces, was unable to remem- 
ber whether the accused’s faces were 
masked or not. The other n.eco Phul 
Kuir declared that tho daeoits wore no 
masks. Dwarka. a brother of tho com- 
plainant who was in his own hut, says 
that the daeoits had no cloths round 
their faces and a similar statement is 
mudo by Ganesh who deposed to having 
recognized only Bisheshnr. 

It is difficult therefore to come t<> any 
definite conclusion as to whether an at- 
tempt was made by the daeoits to ( is- 
guise their appearance ; hut if we accept 
the very positive statement of the com- 
plainant which was made at the thana 
and which he has since repeated we 
have it that tho daeoits were masked. It 
this he so. then their recognition must 
have been a matter of great difficulty. 
As regards Jeorakhan himself it may 
well ho doubted whether there was any 
light to help him on this business, for 
on his own statement bo was outside the 
compound whilst tho lantern was burn- 
ing inside his house, and further it is tc 
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1)0 gathered that ho first retreated, he 
remained at a distance from the scene. 
Then as regards the statement of the 
three women Mt. Radha, Maikin and 
Phul Kuar it may fairly be observed 
that if they were attacked by a number 
of men in the manner described, they 
must have been in a state of great terror 
and it may well be doubted whether they 
had their wits sufficiently collected to 
enable them to recognize anybody. We 
can hardly think that a lantern fixed up 
in ono part of the premises could have 
thrown much light into the various huts 
on one side or other of the enclosure in 
which those women were sleeping at the 
time. As for the statements of the other 
witnesses Pwarka, Ganesh and Mihin 
Lai it is difficult to beiieve them in view 
of their admissions that they never came 
out of their own huts. A reference to 
the map which is on the record shows 
that the exits from the huts of Mihin 
Lai and Pwarka aro to the south, where, 
.is Jeora khan’s compound o|>cns to the 
north and it is very difficult therefore 
to accept the statement of these two 
men when they say that they saw all 
that was going on inside Jeorakhan's en- 
closure. 

It may ho that thoy could see over the 
hurdles into Jeorakhan’s compound, but 
'ooking at the map it is not easy to as- 
certain how they could have seen what 
was taking place inside the three huts 
which aro marked respectively Nos. 2, 3 
and 4 and which occupy two sides of tho 
courtyard of Jeorakhan's premises. Jhao 
Lai who occupies a hut on tho east side 
of Jeorakhan’s enclosure, has been dis- 
believed by the learned Judge who made 
a note on the record to the effect that 
his demeanour was unfavourable. As for 
Ganesh who occupies another hut still 
further to the east all ho can siy is, that 
when ho attempted to come out of his 
door which faces towards the north ho 
was threatened by the accused Bislie- 
shar, and consequently lie had to retreat 
and keep inside his own habitation. Saif 
Ali who occupies a hut next to that of 
Ganesh has not identified anyone. It 
has been argued by the learned counsel 
for tho accused that the story about the 
lantern being alight, is a fiction and 
there is some support for this contention 
in the statement of the prosecution wit- 
ness Saif Ali who says that Jeorakhan 
*is not in the habit of keeping a 
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lighted lantern in his hut at night. There 
are certain of the defence witnesses who 
were living in the hamlet at the time 
who deposed to the same effect. On the 
whole we think it is not unlikely that 
there was a lantern somewhere or other 
in the compound of Jeorakhan. At tho 
same time we think it extremely likely 
that it could not have given forth a 
very strong light two hours before 
day break after having been burning 
all night and we very much doubt 
therefore whether it is possible to ac- 
cept the theory that these three ac- 
cused persons were recognized by tho aid 
of the light of this lantern. Further, as 
we have pointed out, there is a consi- 
derable discrepancy regarding the point 
whether the dacoits had their faces con- 
cealed or not. We are inclined, as we 
have said, to hold that they had their 
faces wrapped up in some way or other. 
Consequently we are led to doubt whe- 
ther it was possible for Jeorakhan, Jagan- 
nath and the women who were inside 
the house, to clearly identify any of tho 
persons who woro concerned in this 
crime. As for the evidence of tho out- 
side witnesses Pwarka, Ganesh, Mihin 
Lai and Jhao Lai, we hold that it would 
be utterly unsafe to rely upon it. 

It may he asked then how it was pos- 
sible for theso three men to ho named at 
the police station a few hours after tho 
crime had been committed. Tho case 
put forward hv the learned counsel for 
tho accused is that they were mentioned 
purely out of suspicion. There is on 
record evidence to show that there had 
been disputes between Jeorakhan on one 
side and the two accused Bisheshar and 
Laltaon the othcriand according to Saif 
Ali's de|K>sition (and he is a prosecution 
witness) those quarrels had been going 
on almost up to tho time when the 
dacoitv took place. Similar evidence is 
to ho found in the statement of some of 
the defence witnesses. It may we think 
lie safely taken that Jeorakhan was not 
on good terms with Lalta and Bisheshar. 
Then as the learned counsel for the ac- 
cused points out, there are other indica- 
tions in the report which was made at 
the police station to show that Jeora- 
khan was acting rather on suspicion than 
on actual observation. He mentions for 
example a person named Jagannath 
Brahman in this first report saying that 
the appearance of one of the dacoits cor- 
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responded with that oi Jagannafch, and 
in para. 1 of his report he seems to 
throw suspicion upon one Umrai Singh 
who is the headman of the village. He 
mentions that llraari Singh, although 
ho had a sword, did not turn out to 
render any assistance at the time the 
dacoits came. A further point is made 
in connexion with this first report. To- 
wards tiie end of it, we have a statement 
made by Jeorakhan concerning a talk 
which he had with three banins one of 
whom is named Salik. This was to tho 
effect that before tho dacoity had taken 
plaee, one man riding on a horso and 
two othors on foot had been seen in tho 
southern part of the hamlet ju-t Iwforo 
tho daceity was committed. Salik has 
not been called as a witness in the case. 
It is hardly to be denied that for the 
reasons just given, there is some ground 
for holding that tho complainant was 
acting on suspicion only. It, as is de. 
posed, .Jeorakhan had boon on bad terms 
with I-altu and Bisheshar then his 
naming of these two persons, and of thoir 
nephew Sahoh l)in at tho tliana. is 
intelligible. Considering the terms upon 
which tho complainant was with these 
•non it would not tako Jeorakhan long 
io make op hit min i that these - 
of his woro probably concerned in tho 
dacoity. 

With rogard to the accused Sahoh Din 
It lias been pointod out that ho is a well- 
»o do man and that it was therefore not 
likely that he would be concerned in an 

1 •Jturoof this kind f->» tl 
Of robbing Jeorakhan. Documents woie 
I"-°duce,l io tho Court below to .how 

? i 8aht * > P 1 ? Il1 '' some money-lending 

Irusiness and that ho hn. u sun. oi clo,c 
on Its. .>,000 out on loan. It may. of 
oourao, l.o that tho dacoits had other 
mot.voa than that ol plunders and 
chat thc c,,mo was committed bv wav of 
revenge, it is a matter of common 
knowlodgo that money-lenders are not 
always popular in the neighbourhood 
in which they reside and that attacks 
like those aio made on thorn in ca>es 
whore they have incurred tise hostility 
oi tho village people round them. There 
is not however any serious suggestion of 
enmity between Sahoh Din and the com- 
plainant. All that we have is that there 
had beon quarrels between Jeorakhan 
and Salieb Din’s two uncles. 

To sum up: the case appears to us to 


be at best a doubtful one. We do not 
think it necessary to examine the alibi 
evi lence which was put forward on be-r 
half of Saheb Din. Wo aro content to; 
say that tho prosecution ovidonco is, in' 
our opinion, unsatisfactory and wo arc- 
left with doubts as to whether it. was at 
all pohsilde for tho complainant or any 
of the other witnesses to recognize Salieb 
Din at tho timo the dacoity was taking 
place. We think that tho surrounding 
circumstances were not such as to givo 
any good opportunity lor identification 
and wo should hesitate, as the assessors 
did. to act upon tho statements of these 
prosecution witnesses. We hold therefore 
that the order of tho Sessions Judge can 
be supported on the ground that the pro- 
secution evidence was not sufficiently 
reliable to establish tho guilt of Saheb 
Did. We aro unable therefore to allow 
the appeal and to convert the ordor of 
acquittal into one of conviction. The 
appeal is dismissed accordingly. 

B.V./u.K. Appeal dismissed. 
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1 hi i want and others— Defendants— Ap- 
pellants. 

v. 

I’.am Dot and others — Plaintiffs — Res- 
pondents. 

First Appeal No. 15S of 1916, Decided 
on lltli September 1917, against decree 
of Addl. Suh-.Judge, Ikrabanki, D/- Gth 
Scpteml*er 1916. 

Hindu Law — Alienation—- Widow — Re- 
v"‘'oneri consenting Io olitnalion— Strong 
presumption ol legal necessity arises — Ali- 
enation is valid and binding. 

A here it it clearly proved that Ibo n cart a re- 
versioners lor the lime being gave their real 
consent to ;iii alienation niatlo b\ a Hindu female 
i. tfcey did to with a lull kuowladgo of the 
cUccl ol their consent upon their interest and 
v.uh an intelligent intention to consent to tho 
production of that effect, there is a strong pro- 
sumption that there was legal necessity in fact, 
c- that the alienee acted with circumspection and 
ni ide inquiries which induced the honest belief 
that such legal necessity did in fact exist, and 
the alienation is valid and bidding on tho actual 
reversion ers if tho said presumption is not re- 
butted by very cogent proof. [P 79 C 1] 

(b) Transfer of Property Act (1882), S. 3 — 
Mere attestation is not sufficient proof of 
consent to alienation. 

Mere attestation of tho deed of trausfer is not 
sufficient proof of consent to the alienation, 
there must be clear proof of real consent. 

II’ 79 C 1] 
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Gokaran Nath Misra, Jagmohan Nath 
C/mfcaml liarkaran Noth M,sra — for 
Appellants. 

Bi slush war Nath Srivastava— for Res- 
pondents. 

Jiulymenl. These four appeals arise 
out of two suits which wero tried to- 
gether by the Additional Subordinate 
Judge of Bara Banfci. The defendants 
in both the suits consisted of the same 
parties, U> def endants in all. These de- 
fendants represent a joint family and 
the principal member of the family who 
figui es in these cases is one Suiaj Bali. 
He is the defendant who has given evi- 
dence in the case and professes to kn »w 
the full details of the transactions which 
aro called in question. Thero are two 
sets of plaintiffs. One suit was filed by 
a plaint it! Ram Adhin alone. That suit 
was nu in I O'ed 21/35 of 19J6 in the Couit 
of the Subordinate Judge. The claim of 
Ram Adhin was decreed in part and both 
parties appealed to the District Judge 
against the dec sion of the Subordinate 
Judge. Tho-e appeals have been called 
up to this Couit for decision. In t ho 
other suit which was numbered 20 ; 3l of 
1 ‘Jlf, there wore six plaintiffs, the prin- 
cipal ones being Ram Dat and R«m 
Ratan. Those claims were brought for 
the looovoiy of shares of certain immov- 
able property which once belonged to a 
person named Dal Chand. Dal Chand 
ilied many years before these suits were 
brought. The exajt date of his deceaso 
has not been ascertained, but there is 
reason to bolievo that lie died at least 
30 years before i ho present cases weie 
instituted. Dal Chand left two widows 
Mt. Ilansa an 1 Mt. Janaka aud lie also 
left a son mined Asharti Lai, who died 
very s.»on after h«t came into possession 
of his father’s property. Mt. Ilansa and 
Janaka both lived long after the decease 
of Asharti Lai. Janaka was the mother 
of Asharfi Liland it seems tint alter 
the latter's death she took piss?s>ion of 
the estate, but admitted her co widow 
Mt. Ilansa to possessiou over t ho pro- 
perty. ilansa died before Mt. Janaka 
and the latter died in the year 1904. 
The precise date of Janaka's death was 
one of the matters in dispute in the lower 
Court and was of importance, because 
one of the pleas set up by way of defence 
was that both the suits were barred by- 
limitation, having been brought more 
thau 12 years after the date of Mt. 
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Janaka's death. The plaintiffs in the 
two suits claimed to be the reversioners 
who were entitled to the property after 
Janaka's death. Of the property which 
was in possession of this lady the plain- 
tiff Ram Adhin claims a one-third share 
whilst the plaintiffs in the other suit, 
that is to say, Ram Dat and others, claim 
the remaining two-thirds. 

- ' e main defence put forward by the 
deiendunts was a defenco of title based 
upon a conveyance which was executed 
in favour of one of the defendants Bal- 
want on 1st December 1S97. This deed 
is marked Ex. A- 10. It was executed 
by two persons, namely, Ram Adhin the 
plaintiff in one of tho suits before me 
and the widow Mt. Janaka. Tho docu- 
ment was registered on 2nd December 
1S97 and t lie case for the defendants 
shortly put is this, namely, that by this 
deed of ralo they acquired an absolute 
title to the property in dispute and that 
the plaintiffs a?e not in a position to 
maintain any claim for recovery of any 
portion of it. As against tho plaintiff 
Ram Adhin it is pleaded that ho was a 
party to this transfer and cannot now 
ho allowed to impeach it. As against 
tho other plaintiffs Ram Dat and Ram 
Ratan, the defenco was that they wore 
also dchaired from bringing this suit 
imismudi as their fathers, two men 
named Biij Nath and Debi Din respec- 
tively. were attesting witnesses to tho 
deed of transfer just named and had 
given their consent ns revorsionets to tho 
transfer which was made by Mt. Janaka. 
The other plaintiffs in the suit to which 
Rani Dat and Ram Ratan were parties 
were said to have no title to tho pi o- 
peity as reversioners, ns they were lower 
in degree than the revel signers who were 
in existence at the time when Mt. Janaka 
died. 

Tho Court of first instance decreed 
both the claims in pmt. Dealing with 
the documcntof transfer of IstDecembor 
1897 the Subordinate Judge came to the 
opinion that a part of the consideration 
represented debt which had been incur- 
red by Mt. Janaka for legal necessity, 
and decrees were given subject to the 
payment by the plaintiffs of their 6haies 
of the sura so found. With regard to 
the suit in which Ram Dat and five 
others were concerned, the Subordinate 
Judge held that only the first two plain- 
tiffs Ram Dat and Ram Ratan had any 
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C laim to a share in the property. The 
claims of the other plaintiffs were dis- 
missed on the ground that they had no 
titlo. There are cross appeals against 
the decisions in each of the two suits 
and it will he convenient to deal with 
the cases together. 

I will take first the appeals filed by 
tho defend ints which nro respectively 
No. 158 of 1916 and No. *29 of 1917. 
Three points liavj been argued on behalf 
of the defendant appellants in these two 
appeals, tho first being the quesli >n of 
limitation. Tho point taken fox the ap- 
pellants is tlmt the lower Court ought 
to have found that tho claims were time 
barred. Tho limitation which go\ orris 
both tho suits began to run admittedly 
from tho dato of Mt. Janiki’s death, 
(t was tho rase for tho defendants tint 
Janaka died on 25th Mirch 190! and 
that a* thes-* suits were not brought 
till Oil, April 1916 thoy had I 
Put in after tho expiry of the period 
of twelve years. On tho other hind 
tho case for tho plaintiffs was lint 
Mt. Janaka died on 15th April 1 * *0 1 und 
that tho suits wi.ro consequently just 
within time. So far ns this quo -.lion of 
limitation is concerned. I think tho do- 
< '-'on « f the i turned 8 il ... i , 
was perlectly correct and that tho de. 
fondants.appollants cannot hopo to 8 ue- 
cocd hero on this issue. 

A good deal of criticism has been 
oll’erod concerning tho evidenco which 
was put forward by tne plaintiffs in tho 
Court holow to establish tho dato of 
Mt. Janaka's death. I do not think it 
necos-ury for mo to disruss all this 
evul nco, or to consider tho question 
whether somo of it. and in particular 
an entry in tho chauk.dar's register of 
deaths, wasa Imissihlo in ovidenro. There 
is ono piece of ovidemo which, in my 
opinion, is conclu -ive of tho matter anil 
that is the statement of P. W 5 
the village patwari, a man named Ram 
Adhin. It is proved beyond all doubt 
that very shortly after the death of 
Mb. Jamka, a claim for mutation was 
mado in the revenue Courts in respect 
of her property. The original rocord of 
those proceedings was beforo the Sub- 
ordin vo Judge, and Ex. 3 on the record 
is a certified copy of the statement which 
was mado by the Patwari Ram Adhin 
before the rovenue Court. Ram Adhin 
in his evidence in the Court below stated 
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that, some five or six days after the death 
of Mt.Jaoaka, lie was taken to the tahsil 
by the plaintiff Ram Adhin He deposes 
that an application for mutation was 
made and tint his statement was re- 
corded in connexion with that applica- 
tion \ wording to what wo find in 
Lx. 3. i!ie copy of the statement made 
by tho pat • *ri in t ho mutation o 
Mt. Janaka died on 15th April 1901. 

As the learned Subordinate Judge ob- 
serves this is a very import ml piece of 
evidence for it, cannot hu *u led that 
at the timo these mutation proceedings 
were taken, it was to the interest ofuny- 
ho.lv and lots* of all to the interest of 
this patwari to make n false statement 
regarding tlm date of Mt. Ju mi l:a‘s death. 
There can, I think, ho no reason what- 
ever i. -i d milling t he frCatemt nt of t ho 
patwari ' » the effect that ho made this 
st iteinen* onlv a few days after Janaka 
had die I and while the event v.as -till 
fresh in his memory. I an. satisfied 
• hoieforo that for tho purposo of this 
ci'o it must he taken that Mt. Janaka 
died .as dop >sed to by the patwari on 15tli 
April I 'M| and that consequently (lie 
s-iirs were within time, f need only add 
th it the evidence put, forward by tho 
defend mt*. in support of their case relat- 
ing t> l he date of Jan ika's death eon- 
listed of the statement of a solitary 
witness, a man n.une.l Muhabir. 1 »«. 
gird his evidenco ns absolutely untrust, 
worthy and consider that tho Subordi- 
nato Judge was right in rejecting it. 

I may deal hero shortly with a defence 
l»v way of eatoppe I which was raised 
against the two plaintiffs Rim Dut and 
Ram Ratio. It was argued that these 
men in tiic vear 1911 rccoivod from the 
defendant Suraj Bali grants of land in 
consideration of their giving up any 
claims thoy professed to have to a sliaro 
of the property which had been in 
Janakn'8 possession. Two documents 
were produced on behalf of tho defence, 
namely, Exs. A-18 and A-19. These 
documents show that grants of 4 bigluis 
wore made (I) to Rim Dat and (2) to 
Ram Ratanand his brother Sant Bakhsli. 
who has since died. Tho plaintiff Ram 
Dat gave evidence as to tho transactions 
evidenced by these two documents. He 
admitted that these deeds had been exe- 
cuted and that these grants had been 
made, but his story was that they had 
been in consideration of his and Ram 
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Ratan's undertaking not to sell their 
rights of redemption with respect to 
certain property which was held in 
mortgage by the defendant Suraj Bali. 
On the other hand, the defence pro- 
duced three witnesses, for the purpose of 
showing that these grants were made 
with t Ire object of buying off claims 
which Ram Dat and Ram Ratan threa- 
tened to make in respect of the property- 
now in dispute. 

The learned Judge of the Court below 
disbelieved the evidence produced, for 
the defence on this issue ana i am satis- 
lied that his decision was correct. The 
man who gave the most detailed evidence 
regarding this part of the case was the 
defendants' witness Lalta. lie deposed 
that in consequence of the threats which 
were being made by Ram Dat and Ram 
Ratan it was docided to havo the matter 
settled amicably between them and 
Suraj Baii. Lalta says that ho and two 
other men were called iu as Punches to 
settle the disputo and that it was on 
their suggestion that Suraj Bali made 
these grants of 1 bighas to Ram Dat and 
Ram Ratan. This witness Lalta fared 
badly in cross-examination, and as for 
the evidence of Tuttu Lai and Ram 
Prasad it was, if anything, worse than 
that of Lalta. In short the whole story- 
told by those witnesses seems on the face 
of it to have been concocted for the pur- 
poses of this case. W e are asked to 
believe that Ram Prasad who was one of 
the Punches and the other man Puttu 
Lai, who also acted in tho same capacity, 
decidod this disputo between the parties 
without knowing what the dispute was 
about. As is pointed out by the Court 
below, there is not a word in either of 
the documents Ex. A-18 cr Ex. A- 19 re- 
lating to the grants of these lands to 
indicate in any way that this property 
was given for the purpose of satisfying 
the claims of Ram Dat and Ram Ratan 
with respect to the property now in dis- 
pute. It was on the pleadings for the 
defendants to establish the estoppel 
against these two plaintiffs. I agree with 
the Court below that they have failed to 

do so. . . . .. 

I come now to what is really the prin- 
cipal issue in the case. It has been men- 
tioned that Ram Adhin was a party to 
the document Ex. A-10, which was exe- 
cuted on 1st December 1897. It is also 
proved, and that fact is no longer m 


dispute, that this conveyance was at- 
tested by Ram Adhin's two brothers 
Baij Nath and Debi ltin. Baij Nath is 
dead and is now represented by Ram 
Dat, plaintiff 1 in one of the suits. Debi 
Din is likewise dead and was represented 
in the same suit by his two sons Ram 
Ratan and Sant Bakhsh, of whom tho 
latter died after the suit was instituted. 
The defendants' plea was that by reason 
of Ram Adhin joining in tho execution 
of this deed of transfer and by reason of 
the fact that Baij Nath and Dobi Din 
attested the document the transfer is 
binding and cannot ho called in question 
either by Ram Adhin himself or by the 
representatives of his two brothers Baij 
Nath and Debi Din. 

It is now admitted that at the time 
when Mt. Janata died Baij Nath, Ram 
Adhin and Debi Din, who wore all bro- 
thers, were the nearest reversioners to 
the last male owner of this property. It 
was indeed sought to bo made out iu the 
Court below that there existed a family- 
custom by which not only the nearest 
reversioners but also t he more remote 
roversioners were all admitted to succeed 
together, and it was on tho strength oi 
this custom that three of the plaintiffs- 
in the suit brought by. Rain Dat and 
others wore joined as parties. Tho ob- 
ject of raising this plea of custom was 
of course to show that Baij Nath, Ram 
Adhin and Debi Din between them 
could not by their consent affect the 
interests of other reversioners who were 
ontitlcd to succeed with them. How- 
ever it is sufficient to say that no reli- 
able evidence of this unusual custom, 
was produced before the Court below. 
Tho Subordinate Judge found that no 
such custom existed and although an- 
attempt has been made to press the 
point here it was only very faintly 
argued. I dismiss this part of the case 
at once wiih the remark that no custom 
of this kind was established. 

We have it therefore that at the time 
when the succession opened the three 
reversioners who would have been en- 
titled to the property once belonging to 
Asharfi Lai were Bam Adhin and his two 
brothers Baij Nath and Debi Din; and 
what we have to consider now is ti e 
legal effect of these I ) « rso f ns 4l hav,n f a t 7®? 
part in the execution of the sale - de ®£ 
upon which the defendants base their 
title. Ram Adhin, as has already been 
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said, was one of the executants of this 
document, while it is proved beyond all 
doubt that Baij Nath and Debi Din 
affixed their signatures to the deed as 
attesting witnesses. Consequently the 
defence is that the consent of the nearest 
reversioners having been obtained to 
this transfer long before the succession 
opened, the validity of the transfer can 
no longer bo called in question. The 
law on this part of the case may for 
the sake of convenience bo briefly 
referred to here. It has, in my opin- 
ion, been very clearly expounded in 
the judgment of a Full Bench of the 
Calcutta High Court reported as Debt 
Prosad Chowdhry v. Got op Bhagnt 
fl). It was there held that an alienation 
made by a way of mortgage by allindu 
widow of a portion of the ostate for her 
deceased husband, without proof eitbor 
of legal necessity or reasonable inquiry 
and honest belief as to its existence, but 
with the consent of the next reversioner 
for the time being, is valid anil binding 
on the actual reversioner if tho presump- 
tion of legal necessity or of reasonable 
inquiry and honest belief raised by such 
consout is not rebutted by more cogent 
proof. Whore tho consent of the nearest 
reversioners is given to an alienation 
made by a Hindu female the consent is 
ovidence, and strong evidence, to show 
either that there was legal necessity in 
fact, or that tho transferee 1 acted with 
circumspootion and made inquiries which 
included the honest belief that such legal 
nocossity did in fact exist. Beforo this 
presumption can bo raised, it must ho 
well established as a fact that the con. 
,sent of tho reversioners was given to tho 
transaction. More attestation of the 
deod of transfer is not sufficient proof of 
consent to tho alienation. 

There must bo clear proof of real con- 
sent, and for this purpose it is necessary 
to show that tho consent was given with 
a knowledge of its effect upon the in- 
terest of the person who gave it and it 
should moreover be established that 
there was an intelligent intention to 
consent to the production of that effect. 
(The strength of presumption does, of 
course, vary with the circumstances and 
would, for example, he much stronger in 
the case where tho reversioner was ac- 
tually a party to the conveyance titan in 
tho case where he ntsicly s igne d the 

1. (1913) 40 Cal 721=19 1 C 273. 


document as an attesting witness. In 
the cases now hefoto mo we have it that 
one of tho parties, namely, Ram Adhin, 
joined in executing the deed. Then 
again the presumption arising from con- 
sent would be vory much strongor in 
cases where it was shown that consi- 
deration was given for tho consent of the 
reversioners. In (ho present case an at- 
tempt was made by the defendants to 
show that the two attesting witnesses 
Debi Din and Baij Nath were paid 
Rs. .500 each in consideration ol theii 
consent to the transaction. But I agree 
with the learned Subordinate Judge that 
this is a point upon which the dofen- 
d ant s' case broke down. It will he 
necessary now to discuss tho evidence in 
bomo detail, hut it is(o be observed that 
the record is for the most part a welter 
of perjury and it is almost impossible to 
extract the fow grains of truth which 
lie -hidden under a huge mass of false 
testimony. There are howover ceitain 
circunistanco- which assist us in coming 
to a decision upon which side the 
halanco of truth lies. Of the persons 
who took part in tho execution of this 
document only Ram Adhin and tho de- 
fendant Surai Bali aio alive. All the 
attesting witnesses, four in number are 
dead. There is in addition tho evidence 
of the scribe, a man named Mohnmed 
Ishaq, who drew up tho deod and who 
was oxamined ns a witness, for tho de- 
fence. According to Mohammad Ishaq’s 
evidence upon which I do not w ish to 
lay any great stress, although tho Sub- 
ordinate Judge seems to have accepted it 
the terms of this document of transfer 
wero fully explained not only to the exe- 
cutants Janaka and Ram Adhin but also 
to the two attesting witnesses Baij Nath 
and Debi Din. It is probable that this, 
document was read over and explained 
to the parties, but it seems to me, after 
a consideration of some of the other facts 
which have been brought to light, that 
there was very little need to explain the 
operation of this deed of transfer to Ram 
Adhin and his two brothers, for I am 
convinced from other evidence in the 
case that they knew perfectly well what 
was being done and what the result of 
the transaction on their own interests 
wag likely to be. 

Ram Adhin has given evidence in the 
case, and all that I can say about his- 
statement is that it is a tissue of false- 
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hoods from beginning to end. He has 
lied in the most unblushing way. and 
given a denial to practically every fact 
"Inch was suggested for the purpose of 
showing that he was fully cognizant of 
all that took place when the sale deed 
was written out and registered. It is to 
ho noted that the deed of transfer con- 
ve>s not only the property which was in 
possession of Mt Janaka but also a cer- 
tain small share amounting to 1* pies 
which belonged to Ram Adhin himself 
and which he had acquired in a pre-- 
omption euit to which the defendant 
Suraj Bali was also a party. Ram Adhin 
got this 1$ pies under a decree by which 
ho was made liable to pay Rs. 900 for 
the privilege of pre-empting. There is 
no doubt that he borrowed this money 
from the defondant Suraj Bali in order 
to deposit it in Court and that at the 
dato of the execution of this sale-deed 
this 1$ pies share stood mortgaged to 
Suraj Bali for Rs. 900. which the latter 
had advanced by way of a loan- A few 
remarks regarding the eontents of the 
deed will not ho out of place here, for I 
have to record my emphatiedi'sent from 
the finding which the Subordinate Judge 
has coine to, namely, that the intention 
and the operation of this deed was to 
transfer only the life interest which was 
held by Mt. Janaka as a Hindu feinalo. 
That opinion is utterly erroneous and I 
lind somo difficulty in following the 
reasoning by which the Subordinate 
Judge arrived at this conclusion. If 
there ever was a document in which the 
language clearly imported the intention 
to transfer an absolute estate and not a 
mere life- interest, this is that docu- 
ment. 

It would, I think he superfluous for me 
to elaborate the point by referring to 
the various clauses in the deed. It is 
sufficient for me to say that it was stipu- 
lated that the purcha-er was to redeem 
the mortgages already existing on the 
property and was to take possession as a 
proprietor. And further it is important 
to noto that in the document it was 
declared that the sale was being effected 
with the consent of the heirs and rela- 
tions (warisan o aizzae) of the family. I 
am satisfied therefore that it never oc- 
curred to anybody acquainted with the 
negotiations which ended in the execu- 
tion of this deed that Mt. Janaka was 
only transferring the minor interest in 


the property which she had as a Hindu 
female. As for Ram Adhin’s story that 
he knew nothing about this transaction 
and that he was only interested so far as 
the transfer of his own share was con- 
cerned, this has been rejected with scorn 
by the Subordinate Judge, and rightly 
so. It is an absolutely untrue story and 
I do not propose to say anything more 
about it except this, that it is proved 
that a considerable time before the deed 
was executed the stamp for the conve- 
yance had been purchased by Ram Adhin 
himself. 

Noone cculd possibly accept what Ram 
Adhin says now, namely, that he and his 
two brothers, the attesting witnesses, 
knew absolutely nothing about tho cir- 
cumstances attending tho transfer of 
Janaka's share, ft is proved that not 
only did they know that Janaka was 
transferring but it is shown that Debi 
Din and Baij Nath took a much more 
lively interest in the proceedings than 
that of mere attesting witnesses. Rain 
Adhin presented the document for rogis- 
(ration on 2nd December 1897 and Baij 
Nath and I)ebi Din both attended tho 
registration office and assisted in tho 
identification proceedings. So far as 
Ram Adhin’s own interest in this docu- 
ment i* concerned, I have already men- 
tioned that his share was mortgaged to 
the defendants' family for a sum of 
Rs. 900. Ram Adhin has had to admit 
that when this document was executed 
ho was paid a sum of Rs. 1.400 although 
Suraj Bali stated that, the amount was 
Rs. 1.470. Ram Adhin asked the Court 
to believe that the sum of Rs. 1,400 re- 
ceived by him represented tho value of 
his la pies share. On the contrary Suraj 
Bali's evidence was that out of this sum 
Rs. 500 had been paid to Rim Adhin 
for his consent to the transfer of Janaka’s 
share. While 1 am not prepared to ac- 
cept many statements of Suraj Bali as 
gospel in this case, I am inclined to be- 
lieve that this partof the story is true. I 
do not believe that the 1* pie* share 
which Ram Adhin was disposing of was 
worth Rs. 1,400. As I have said above 
Ram Adhin got it under a pre-emption 
decree and paid only Rs. 900 for it ; and 
I think it highly probable that this sum 
of Rs. 900 represented as much ns the 
property was worth. I am disposed, 
therefore to hold that so far as Ram 
Adhin is concerned, he was paid a sum 



1918 


Balwakt V. Ram Dat (Lindsay. J. C.) Oudh 81 


of Rs. 500 for joining as a co-executant 
in this deed. 

The case against the two attesting 
witnesses Baij Nath and Debi Din is of 
course not so strong, but there is other 
evidence which to my mind excludes any 
theory that they were ignorant of the 
terms of the transaction and of what the 
result on their interests would be. I 
have mentioned in an earlier part of 
tho judgment that Dal Chand. the man 
who once owned tho share in dispute, 
died more than 30 years before these 
cases were brought. His son Asharfi 
Lai succeeded him only for a short time 
and after his death there were loft three 
persons at loast who had claims to bo 
maintained out of this property, namely, 
Dal Chand’s two widows and Mt. Ma’ 
khana, tho widow of R lm Charan who 
was a son of Dal Chand and predeceased 
his father. Tho plaintiffs' own evidence 
establishes oue fact beyond all doubt, 
aud that is that after the death of 
Asl.arh Lai Ram Adhin and his two 
brothers took over the management of 
tho property which was in tho hands of 
these widows. There can he no doubt 
that Ram Adhin, Baij Nath and Debi 
Dm aH lived ns members of a joint 
tarnily. They occupiod a honso closo to 
tho house inhabited by the widows and 
wo have tho statements of two daughters 
x , V. 1 , 1 , 01 ' 1 "' 1 * nilmo, y- Mt. Lallo and 

Mt. Chhogar to show that Ram Adhin 

and his brothers looked after the wholo 
of the management of the estato 

U is impossible therefore to imagine 
that during the years that elapsed after 

A hJr r ? ,i1 ci,,,mi ui " 1 hi * 

Kl ''J h0Sl ’ tl,ro ° coul.l 

os'iUy mve remain., 1 in isnorance o( 

• t , h0 Umi 'y >*ft by Dal 

Chan 1 Dal Chand, so far a, I can K ather 
Irom the record dcannot have heen In very 
a ll uent m roumstances. lie had hut a small 
share in this village and ho had a very 
large family consisting of six daughters 
and two sons, one of whom predeceased 
him. Tho defendants gave evidence to 
show that at tho time when Dal Chand 
died, |,is two daughters Mt. Lallo and 
Chhogar wero not married and that 
money had to be borrowed by tho widows 
to defray the marriage expenses. A 
strong attempt was made on behalf of 
tho plaintiffs to make out that these two 
girls wero married before their fathers 
•death and the two women themselves 
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gavo evidence to that effect, which the 
Subordinate Judge has rejected. 1 think 
after a careful perusal of tho record that 
he was right in doing so, for the evidence 
of those two women, apart from its be- 
ing highly interested, is extremely vaguo 
and unsatisfactory. They have no no- 
tion of time or of numbers and the im- 
pression which I have gathered from a 
perusal of their statements agrees with 
tho impression which was made upon 
the mind of the lower Couit, namely, 
that they had l>oen tutored and put for- 
ward to give false evidence in tho case. 
On the other hand, the dofenco seems to 
ino to he more reliahlo in this respect 
and it indicates these two girls wero 
married after their father's death. I 
have mentioned these facts for tho pur- 
pose of showing that thoso widows, after 
they came into fiosscssioii of this pro- 
perty. wore in all probability pressed for 
money and that was a fact which was 
well understood by Ram Adhin and his 
two brothers who wero looking after the 
widow’s interest. 

Further. Micro is ahundnneo of evi- 
dence on tho record to show that various 
documents executed by tho widows for 
the purpose of raising loans woro attes- 
ted l»v Ram Adhin and in one, if not in 
two inst incog, there is proof that one of 
the other brothers also attested docu- 
ments of a smaller kind. Ram Adhin 
was confronted with several documents 
to which he iiad put his name as a wit- 
ness an 1 was called upon to explain why 
ho had attested them. Ho took rofugo 
in a lie by saying that ho either remem- 
bered or knew nothing about tho cir- 
cumstances. These facts appear to mo 
to lond support to tho conclusion at 
which I am arriving, namely, that Ram 
Adhin and both his brothors were fully 
alive to tho legal consequence of the 
execution of this deed of • transfer, 
Ex. A- 10. 

I now come to what appears to be the 
most conclusive piece of evidence, which 
is to be found in two documents on re- 
cord, namely, Exs. A-30 and A-31. I 
have in an earlier part of the judgment 
referred to the mutation proceedings 
which took place in the Revenue Courts 
after the death of Mt. Jauaka. In the 
course of those proceedings Ram Adhin 
was examined in the Revenue Court and 
Ex. A-30 is a certified copy of his state- 
ment. The original record was, as I havo 
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mentioned, before the Court below. In 
the course of that statement Ram Adhin 
deposed as follows : 

“ About four years ago Mt. Janaka sold tho 
property to Suraj Bali of Gursel an-l she sold it 
with our consent (ham logon ki ra:amandi se.”) 

He made a further statement saying : 

Wo people have made no claim," and 
then ho wound up by adding, ‘ we are 
about to sue for cancellation of the 
sale-deod." It is important to observe 
who are meant by the “ we ” re- 
ferred to in the statement. This is ex- 
plained by Ex. A-31, from which it ap- 
pears that Baij Nath, Dobi Din (the 
brothers of Ram Adhin), Mata Din and 
Ganga Ram were also examined before 
tho revenue Court. Mata Din was one 
of tho collateral relations of Asharfi Lai 
and ho is now represented by Bachchu 
Lai, who is plaintiff G in tho suit brought 
by Ram Dat and others. Ganga Ram, 
according to tho pedigree, is tho man who 
appears in the same suit as plaintiff 4. 
These four men were examined by the 
rovenuo Court and Ex. A-31 is a certified 
record of their statements. 

What they said is this: "Our story is 
tho same story as has been told by Ram 
Adhin.” Tho record shows that the 
signature of each one of tho four persons 
is attached to tho deposition. These 
documents were pressed strongly on the 
attention of tho learned Subordinate 
Judge, no admittod that so far as Ram 
Adhin was concornod, his statement 
Ex. A-30 was a strong piece of evidence 
against him for the purpose of showing 
that ho had consented to tho transfer 
with a full knowledge of all tho facts. 
But so far as Baij Nath and Debi Din 
were concerned, the Subordinate Judge 
treated the Ex. A-31 as not containing 
any admission made by them to the effect 
that thoy too had consented to the trans- 
fer. In this the Subordinate Judge ap- 
pears to me to bo clearly wrong. There 
can be no doubt whatever that Ram 
Adhin's statement was made in the pre- 
sence and hearing of these four others 
and Uhat thoy expressed their assent to 
every statement which was made by him, 
including the statement that they had 
been consenting parties to the transfer 
made by Mt. Janaka in favour of Suraj 
Bali. I can conceive no stronger evi- 
dence of a true and full consent on the 
part of Debi Din and Baij Nath than 
what is contained in this deposition 
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which was made more than seven years 
after the transfer had taken place ; and 
I decline altogether to accept the view 
taken by the Subordinate Judge that 
Debi Din and Baij Nath, although they 
put their names as witnesses to the deed, 
ennnot be treated as having had that full 
knowledge which is essential in order to- 
make out a case of real consent. Indeed 
in dealing with this question tho Sub- 
ordinate Judge has involved himself in 
contradiction. 

I find in one part of his judgment that 
he says that he has no doubt that Ram 
Adhin and his brothers were aware on 
1st December 1897 that Mt. Janaka was 
about to sell her property, and he fur- 
ther says that they were well aware that 
they were the next reversioners and that 
their action in connexion with tho exe- 
cution of this document amounted to 
more than a mere attestation. After- 
wards however he proceeds to evolve a- 
theory for tho purpose of showing that, 
although these reversioners were aware 
that a transfer was boing made by 
Mt. Janaka, they must have been undor 
tho impression that what she was trans- 
ferring to Suraj Bali was merely her 
limited interest in the property. In tho 
earlier part of his judgment on this issue 
the loarned Judge sot down tho law re- 
garding consent of the revorsionors quite 
correctly and in much the same sense as 
that in which I have referred to it above. 
But having in some way or other come 
to tho opinion that the document repre- 
sented only a transfer of Mt. Janaka’s 
limited interest, tho Subordinate Judge 
proceeded at a later stago to lay down 
some rules of Hindu law which have no 
merit except perhaps that of novelty. 

He says that in dealing with questions 
of consent by reversioners to transfers 
made by Hindu females there are two 
kinds of consent to be considered, namely, 
one, where tho reversioners assent to tho 
alienation by a widow of her limited 
interest. Where this is the case, says 
the Subordinate Judge, the consent of 
reversioners is evidence of the propriety 
of tho transaction and of the legal neces- 
sity. Then he goes on to say that the 
other kind of consent is where the rever- 
sioners agree to the destruction of their 
rights in expectancy and allow the widow 
to pass absolute title. From this state- 
ment it appears to me that the Subordi- 
nate Judge has not properly understood 
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tho law on this subject. I know of no 
authority for the proposition invented 
by the learned Judge of the Court below 
that tho reversioner’s consent is required 
to tho alienation by a widow of her 
limited estate in the property of her 
husband. I have already expressed my 
opinion before, that no question arisos 
here of the transfer of life. interest. On 
tho face of it the deed clearly convoys 
a full estate and was intended to do so. 

Turning now to the two statements 
Exs. A-30«nd A. 31 , # Ram Adhin, as might 
bo ox pec tod from tho tenor of tho rest of 
his evidence, attempted to give tho lio 
to his previous statement. Ho was con- 
fronted with Ins own statement as re 
corded in Ex. A-30 and ho had the 
impudence to assert that the record was 
not corroct. He askod tho Court to be- 
lieve that the statement he made before 
tho Revonuo Officer was that tho transfer 
Imd boon made not with, hut without, 
his consent. Bachchu Lai plaintiff 0 
in tho other case, who is tho son 
of Mata Din, ono of tho other mon 
who mado a statement to tho Revonuo 
Court in Ex. 31, also had tho audacity 
todeposo in tho same torins as Ram 
Adhin. This evidonco may be disre- 
garded altogothor as being entiroly false. 
With regard to Bachchu Lal. the onlv 
observation I need make for the purpose 
of explaining his falso evidence is that 
ho is the person who has found tho 
funds for tho pro.socution of both these 
suits with which I am now dealing. Wo 
have it then that Ram Adhin. Dobi Din 
and Baij Nath in tho yoar 1897 wero 
ully aware of all tho dealings by tho 

& v Sr««f the property which had 
been left by Dal Chand. They were 
themselves parties as witnesses to some of 
ho transfers which had taken place and 
they wore thoroughly acquainted with 
the financial situation in which these 
ladies found thomsolves. 

Wo find that with thisknowledgo they 
took part in the execution of this deed 
of tho 1st December 1897 and that more 
than so von years afterwards, when there 
was really no occasion for them to make 
any statement against their own interest 
they assured tho Revenue Officer who 
was dealing with the mutation applica- 
tion that this sale in the year 1897 had 
been effected with their consent. I can 
imagine no proof more conclusive than 
this of a consent which the law regards 


as binding upon the persons who gave it 
and who at tho time tho consent was 
given wore tho persons entitled to take 
tho property on Mt. Janaka’s death. It 
is a fact to bo considered that, although 
Mt. Janaka lived on from tho yoar 1«97 
till tho year 1901, nono of these rever- 
sioners over took any stops to have tho 
alienation sot asvlo, and in fact it is only 
when limitation has all but ox pi rod that 
wo find thorn coming into Court, 19 years 
after the alienation has taken place, for 
tho purpose of having it sot aside in 
thoir favour. For these reasons 1 hold 
that tho dofendants bore have succeeded 
in establishing, as against Ram Adhin, 
I>ebi Din and Baij Nath, that being tho 
nearest rovorsionors they gave a full and 
intelligent consent to tho transfor which 
was made in December 1897, and on tho 
authorities I hold that this transfer is 
binding and cannot I o called in question 
either by Ram Adhin himself, who was 
ono of tho executants of tho deed or l>v 
the other plaintiffs Rani Dat and Ram 
R:\tan, who claim through Dobi Din and 
Baij Nath respectively, fn my opinion, 
the Subordinate Judge ought to have 
hold that tho transaction was binding 
and ought to have dismissed both these 
suits. In view of these findings it is not 
necessary for me to outer into a discus- 
sion regarding tho proof of legal noce*. 
sitv, for oacli of tho items which go to 
make up the consideration of tho deed 
in quostion. 

Once tho factum of consent by tho 
nearest reversioners has boon ostabiished 
and onca it has boon proved that this 
consent was given with full knowledge 
of its effect and with a thorough ap- 
preciation of all the circumstances in 
which it took place, tho presumption is 
so strong as to bo practically conclusive. 

I do not. of course, intend to say that 
such a presumption is ever conclusive, 
but it must be overturned by very cogent 
evidence; and in those suits I can find 
no evidence of this description whatever. 
Even tho learned counsel for the plain- 
tiffs will hardly contond that Ram 
Adhin's statement can in any way be 
treated as cogent evidence which can be 
relied on for the purpose of overturning 
the presumption. I hold therefore that 
the decrees of tho Court below are wrong 
and must be rovorsed. Both the suits 
should have been dismissed and I now 
dismiss them both with costs. The re- 
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suit therefore is that the appeals filed 
by the defendants, namely First Civil 
Appeal No. 158 of 11)16 and First Civil 
Appeal No. 29 of 1917, are allowed w ith 
costs and the appeals tiled by the plain- 
tiffs, namely. First Civil Appeal No. 138 
of 1910 and First Civil Appeal No. 30 of 
1917, are dismissed with costs. 

U.V./R.K. Appeal allowed. 
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Lindsay, J. C. 

Manna Lal and anothei — Decree- hol- 
dfrs—.Appcllants. 

v. 

Sardar Singh — Judgmont-debtor — 
Respondent. 

Appeal No. 30 of 1917, Decided on 2nd 
Novemhor 1917, against execution of 
decree of Dist. Judge, Lucknow. D /- 11th 
Mav 1917. 

Limitation Act (9 of 1908). Art. 182- 
Puymcnt of proce»*fee is not step-in-aid. 

'flic mere payment of prove*- fee* by a decree- 
holder, being merely an act supplementary to an 
application for e\c«ution. cannot be treated as 
equivalent to an application to the Court to 
take some step- in-aid of execution. [P 85 C JJ 

//. iV. Misra- for Appellants. 

Ham Ilka rose Lal— lor Respondent. 

Judgment . — The sole question for dis- 
posal in this second appeal is one of 
limitation. The ap|*llants. decree-hol- 
ders. maintain that their application for 
execution which has been dismissed by 
the lower appellate Court was not be- 
yond time. The Court of first instance, 

I may observe, had declared that the 
application was within time and bad 
directed execution to irsue. The facts 
may be very briefly stated as follows : 

This decree is dated 20th December 
1909, and the application for execution 
w hich we have to consider here was filed 
on 7th January 1917. I may omit all 
reference to the first and second appli- 
cations for execution. It is clear that 
the third application for execution was 
made on 2nd September 1913. That ap- 
plication purported to be under O. 21, 
Rr. 15 and 24. Civil P. C. R. 15 just 
referred to deals with the case of an ap- 
plication made for execution by joint 
decree. holders, and R. 22 is the rule 
which requires the issue of a notice in 
cases where application for execution is 
made more than on 3 year after the date 
of the decree. Te prayer in this appli- 
cation of 2nd September 1913 was that 
proceedings might be first taken under 


R. 22 and afterwards that steps should 
he taken in accordance with Rr. 20 and 
43, 0. 21; that is to say, the Court was 
asked to attach and bring to sale the 
moveable property of the judgment-deb- 
tor. It seems from the record of the 
executing Court that action was taken 
under O. 21, R. 22, and that notice was 
directed to issue to the judgmentdebtor. 
Notice apparently had to be issued on 
more than one occasion as service was 
not obtained. We come now to the cru- 
cial date in the case, namely 30th Janu- 
ary 1914. On this date it appears that 
the decree-holder himself was present in 
Court. The judgment. debtor was not 
in attendance, but it was noted on the 
record that there had been sufficient ser- 
vice. Consequently it is made to appear 
that on 30th January 1914 processfces 
were received from the decroo-holder in 
order to enable the necessary notice to 
issue regarding attachment of the movo- 
able property. The case came up again 
for hearing on 25th February. On that 
date neither party was present and the 
application for oxccution was consigned 
to records. Now wo have this fourth 
application dated 17th January 1917. If 
what took place on 30th January 1917 
did not amount to the making of an 
application by the decree-holder to tho 
Court to tako some step in-aid of execu- 
tion, then the Court below is right in 
holding that this last application -for 
execution is time-barred. 

I may say at once that from tho re- 
cord it does not appear that anything 
more was done cn 30th January 1914 
than the depositing in Court of the pro- 
cess-fees by the decree-holder. The re- 
cord itself does not set out that any ap- 
plication. oral or otherwise, was made to 
the Court asking the Court to take any 
step-in-aid of execution. I am told that 
the decree-holder had an affidavit ready 
to tho effect that he did make an oral 
application to the Court to receive the 
process-fee and to issue the notices. This 
is a very late stage to produce evidence 
and no attempt seems to have been 
made to place the affidavit before tho 
lower Court ; but I go the length of say- 
ing that even if the decree-holder did, as 
he says, make an oral application to the 
Court, that would not make any difference 
upon the legal point which is involved. 

I have been referred to a great deal of 
authority on the question of the inter- 
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pretation of Art. 182 of the Schedule to the 
Lim. Act, that is to say, cases in which 
the Courts have had to consider the 
meaning of the words 

"applying in accordance with law to the pro- 
per Court (or execution, or to take somo step-in- 
aid of execution." 

It is agreed, apparently on all hands, 
that the mere paying in of a process-fee 
in order to secure the issue of a notice 
is not the making of an application to a 
Court within the meaning of these words 
as used in Art. 182. The only case which 
seems to indicate an opinion to the 
contrary is a ruling of the Calcutta 
High Court, which is to he fouud in 
Bhupendra Narayan Dull v. Bajen- 
dra Nath Dull (l). There it was 
hold that the payment of a process- 
fco was to he treated as equivalent 
to an application to the Court to take 
some step. in. aid of execution. It was 
said that payment of such fees imports a 
request to the Court to go on with tho 
execution proceedings. The rulings of 
tho Calcutta High Court do not appear 
to me to ho reconcilable, and as there is 
a divergence of opinion in Courts it 
seems to me that my proper courso is to 
follow tho law us laid down in a ruling 
of this Court to ho found rooorted as 
Juggi Lai v. Gatiya Prasad (2). That 
ruling follows a much earlior decision of 
this Court, namely, Solect Case No. 18*>, 
which was decided many years ago by 
Mr. Young. The case which was heforo 
Mr. Chamier was very similar to tho ono 
which is before rne. There apparently 
the decree. holder s agent being present 
in Court askod the Court to issue a war- 
rant of arrest. A note of this request 
wns made on tho ordor-shoet. In spite 
of this it was hold by Mr. Chamier that 
m tho circumstances this oral request 
made to tho Court by tho decree-holder's 
mukhtar did not amount to tho making 
of an application such as is referred to 
in Art. 182. Mr. Chamier cites with 
approval tho dictum in Select Case 
No. 185, in which it was laid down that 
ordinary act9 supplementary to an ap- 
plication for execution are not in them- 
selves applications to he Court to take 
Steps-in-aid of execution. This ruling 
is one which 1 ought to follow, and apart 
from that I think it contains a correct 
e xpos i tion of the law. I am unable to 

1. (1913) 18 I C 455. 

2. (1911) 14 O G 124=10 I C 1S2. 


admit the proposition that even if the 
decree- holder in this case on 30th Janu- 
ary 1914 orally asked the Court to re- 
ceive tho proco98-fee and to issue notice, 
there was on his part an application to 
the Court to take steps-in-aid of execu- 
tion. It is to be noticod that in tho ap- 
plication which had been filed on 2nd 
September 1913 the decree- holder had 
already prayed the Court to take the 
necessary steps for attachment of the 
movoablo property after tho required 
preliminaries had been observed; and I 
am unable to see why iu these circum- 
stances a fresh application or request 
made to the Court on 30th January by 
way of jogging the Court's memory or 
repeating a prayer which had already 
been made iu tho petition of 2nd Sep- 
tember 1913, should be held to bo an 
application to tho Court to take stops- 
in-nid of execution. Tho Court on 30th 
January 1914, if it was addressed by the 
decree-holdor, was not asked to do any- 
thing more than it had been asked to do 
in tho petition of 2nd September 1913. 
In these circumstances 1 think tho deci- 
sion of tho learned District Judge is 
quite correct. Tho application which 
was hofore him was clearly time- barred, 
I dismiss tho appoal with costs. 

li.V./R.K. Appeal dismissed. 
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Lindsay, J. C. 

Jliseshar Singh and another — Plaintiffs 
— Appellants. 

v. 

Brij Bhookhan Singh and others — De- 
fendants — Respondents. 

Second Ajipeils Nos. 450 of 1915 and 
178 to 181 of 1910, Decided on 19th Sep- 
tember 1917, against decree of Addl. 
Judge, Fyzabad, D/- 11th October 1915. 

(a) Partition— Right* determined by com- 
petent Revenue Court* by diviiion of land* 
are conclusive— Civil Court will not enter- 
tain suit, result of which it «o disturb allot- 
ment of village land* based upon proprietory 
title of each cosharers. 

At between the parties to a partition whoso 
rights have been determined by a competent Re- 
venue Court, tho division of the lands as hi ado 
by the Court and recorded in iU proceedings is 
conclusive, and no suit can be entertained by a 
civil Court at the instance of any of such parties 
tho result of which would be to disturb tho allot- 
ment of the village lands made upon tho basis 
of the proprietary title of each of the cosharcrs, 
as it stood at the time when partition was made. 

CP 87 C 1] 

(b) Partition— Revenue Courts are not con- 
cerned with existence or non existence of 
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mortgage charges on property of partition 
proceedings but only with division of joint 
proprietary interests in mahal. 
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he law. relating to partitions made bvthe 
Kcveuue Courts does not contemplate the investi- 
Sanon by those Courts of the existence or non- 
existence of mortgage charges upou particular 
portions of the property which forms the sub- 
jeet-matter of the partition proce?dings. The 
Revenue Courts arc concerned only with the divi- 
sion of the joint proprietary interests in the 
inahil which is to be partitioned. f I* 87 C 1] 

In u suit, where the plaintiff seeks to enforce 
the proprietary title conferred upon him at the 

time of partition, the defendant cannot be al- 
lowed to plead that an entry in the partition 
papers describing him as a mortgagee is, as against 
the plaintiff, conclusive proof of his right to hold 
as such. [p 37 C 2} 

Gokaran Nath Misra — for Appellants. 

Samiulla Bey — for Respondents. 

J udgment . — Those second appeals have 
been referred for disposal to a Bench for 
the purpose of obtaining a definite rul- 
ing as to the proper manner of disposing 
of a certain class of suits, framed as suits 
for ejectment, in which the legal rela- 
tion of the parties concerned has arisen 
out of partition proceedings carried out 
by a Revenue Court. A large number of 
theso suits have como before this Court 
in rocenfc years and it appears that no 
uniform rule has been followed in dis- 
posing of them, It is said that various 
•bulges of this Court have expressed 
divergent opinions as to the legal princi- 
ples which aro to he applied in determi- 
ning the rights of the partios. The 
typical case may ho stated as follows. 

A village is partitioned by a Revenue 
Court betwoon the cosharers A, B and C. 
Lists of the village lands allotted to the 
coshares in accordance with their shares 
arc made, and it is found that in the 
final record of tho partition certain of 
the lands assigned to A aro described as 
being subject to mortgage, say, in fav- 
our of B. Some years after partition 
takes place, we find A bringing a suit in 
ojoctment against B, alleging that the 
latter is in possession without titlo. .1. 
for purpose of tho suit, relies upon 
the the title which he has acquired at 
partition, his case being that he is the 
proprietor of all the lands which the 
Reveuue Court has assigned to him. B, 
on the other hand, denies that he is in 
possession without title and refers to 
tho entries in the partition record, which 
show that he holds certain of the lands 
allotted to A as a mortgagee. As a rule 
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B, the defendant, pleads inability to 
furnish particulars of the mortgage under 
which he claims to hold. He alleges in 
a general way that he is holding under 
a mortgage of ancient date, that tho 
document of mortgage is no longer forth- 
coming and that the entry contained in 
the partition record is a bar to his being 
treated by the plaintiff as a trespasser. 

In other cases the defendant B, while 
relying upon the partition record, sets 
up the further plea that his mortgage 
has become irredeemable and that the 
plaintiff s titlo as proprietor has become 
extinguished. The result in some of tho 
cases has been that the civil Courts, re 
lying upon the entries in the partition 
papers, have dismissed tho suits and 
held that the parties stand in tho rela- 
tion of mortgagor and mortgagee. No 
finding is como to as to the terms of tho 
mortgage : thcro is nothing more than a 
decision that tho partios stand in tho 
above relation and tho plaintiff who is 
seoking possession is referred for his re- 
medy to a suit for redemption If he 
thon brings a suit for redemption, tho 
onus of showing that he has a right to 
rodeom is cast upon him : ho is for this 
purpose expected to provo tho torms of ft 
mortgage about which ho knows noth- 
ing and tho defendant who calls himsolf 
a mortgagao produces no ovidonco of his 
title as such, leaving it to tho plaintiff 
to make out his claim if he can : as a 
rulo he cannot and the suit for redemp- 
tion fails. In other cases where tho de- 
fendant in tho suit for ejectment sots up 
an irredeemable mortgago, the plaintiff 
may succeed if it is made to appoar tint 
the mortgage relied upon by tho dofen. 
dant had become irredeemable at tho 
timo tho partition was made by tho Re- 
venue Court. In cases like this tho prin- 
ciple is that if tho holder of an irredeem- 
able mortgago fails to sot up his proprie- 
tary title at the time of partition, ho 
cannot be allowed to do so afterwards : 
any title lie had has been swept away 
by the assignment of the lands to tho 
plaintiff as proprietor. On the other 
hand, if it is found that the mortgago 
was still subsisting at the timo of parti- 
tion the plaintiff's case fails : bo must 
sue for redemption and if, since the date 
of partition, he has suffered his right of 
redemption to be extinguished by the 
law of limitation, he must endure tho 
consequences. 
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The common characteristic of most of 
these suits is the absence of any definite 
evidence from which the relation of 
mortgagor and mortgagee may be de- 
duced and is well exemplified in the suits 
out of which the Second Appeals 
Nos. 178 to 184 of 1910 now before us 
have sprung. In every one of these cases 
tho defence is the same, a plea that the 
defendants are mortgagees of long stand- 
ing, a further plea that the mortgage- 
deeds having been lost or destroyed, the 
terms of the mortgage contract cannot bo 
definitely discovered and finally, the as- 
sertion that tho dofendauts are not under 
any obligation to disclose tho conditions 
of their mortgages, inasmuch as the 
plaintiff is bound by tho entries in tho 
partition record in which the defendants 
are described as mortgagees and cannot 
• be heard to say that tho defendants are 
mere trespassers. It is well understood 
that as botwoeu tho parties to a parti. 
,tion, whoso rights have boon determined 
by a competent Revenue Court, tho divi- 
sion of the lands as mado by tho Court 
and recorded in its proceedings is con- 
clusive, and no suit can be entertained 
by a civil Court at tho instance of any 
of such partioe, the result of which would 
be to disturb tho allotment of tho vil- 
lage lands made upon tho basis of tho 
proprietary title of each of tho cosharers, 
as it stood at the time when partition 
was mado. 

On tho other hand, it is equally 
jclour that tho law relating to parti- 
tions made by tho Revenue Courts 
does not contemplate the investigation 
jby those Courts of the existence or non- 
ox istence of mortgage chargos upon parti, 
cular portions of tho property which 
forms tho subject-mattor of tho parti. 
Jtiou proceedings. Tho Rovonue Courts 
are concerned only with the division of 
the joint proprietary interests in the 
'mahal which is to he partitioned. 

As a matter of practice and conveni. 
once, tho Revenue Courts do in many 
cases make a record of the fact that lands 
assigued to one cosharor as proprietor 
are hold in mortgage by another cosharer 
whoso possession is maintained at tha 
time of partition. Those entries are 
made in accordance with admissions made 
by the parties in tho Revenue Court, but 
they cannot be deemed in any way to be 
conclusive evidence of the mortgage re- 
lation, much less of the incidents of that 
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relation, those being matters outside the 
jurisdiction of the Revenue Court. 

It seems to me therefore that in suits 
like those now before us, where the plain- 
tiff is seeking to enforce the proprietary 
title conferred upon him at the time of 
partition, the defendants cannot bo al- 
lowed to plead that the entry in tho 
partition papers describing them as 
mortgagees is.as against tho plaintiffs, 
conclusive proof of their right to hold as 
such. Prima facie the titlo in thoso 
cases is with tho plaintiff and the defen- 
dants, if they desire to hold on to tho 
lands in dispute, must adduco proof of a 
defiuito titlo to do so. They may of 
course roly upon the entries in the Re- 
venue Record for what fchay are worth 
as ovidonco of tho titlo they claim. Hut 
it is cloar that a defendant cannot dis- 
place the proprietary titlo accruing to 
the plaintiff by partition and tho right 
to possess which such a titlo carries, ex- 
cept by proof of dofinito facts which 
constitute in him a right to retain pos- 
session notwithstanding tho titlo vested 
in the plaintiff. In connexion with this 
subject wo have to consider tho law of 
limitation relating to mortgages in Oudh. 
In order to quiet titles which where con- 
ferred by tho British Government subse- 
quent to tho confiscation offocted by Lord 
Canning's Proclamation, it was found 
necessary to make special provision re- 
garding tho right to enforce mortgages 
which had been mado anterior to tho 
dato of tho British occupation of Oudh 
in Fobruary 1870. Tho special law is 
now contained in S. 37, Oudh Civil 
Courts Act of 1879 (Act 13 of 1879). 
This lays down tho goneral rulo that a 
mortgagee who has obtained possession 
undor a inortgago executed prior to 13th 
February 1856 cannot be sued for re- 
demption, notwithstanding any sub- 
sequent acknowledgment by him of tho 
right of the mortgagor or his representa- 
tive-in-interest to redeem. An excep- 
tion on this general rule is declared by 
which a right to redeem is preserved 
where the mortgage-deed fixos a period 
for redemption. If the term expired be- 
fore 13th Fobruary 1856 the right to re- 
deem is gone, if the term continued after 
that date a suit for redemption will lie, 
the limitation applicable being that pro- 
vided by tho ordinary law. 

When therefore in suits of the type 
we are considering here a defendant 
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puts forward the plea that he holds 
under a mortgage “of very long stand- 
ing" or a mortgage which was executed 
in the time of native rule," it is ob- 
vious that the Court is unable, in the 
absence of further information regard- 
ing the date of execution of the mort- 
gage and the terms of the mortgage, to 
come to any conclusion on the question 
whether there is or is not subsisting 
mortgage on the property in suit. A 
mortgage of old date which was executed 
in the days of native rule may have be- 
como irredeemable with reference to the 
enactment cited above at the time when 
partition took place. If this is the case 
then, as has bceu ruled in many cases, 
the right of the defendant who pleads 
the mortgage is gone, for having under 
tho rule of limitation acquired a prop- 
rietary title at the time when partition 
was made, he was bound to plead it and 
to ask for its recognition in the course 
of tho partition proceedings. On tho 
othor hand, it may be that the case 
falls within tho exception mentioned 
above: it may so happen that at the time 
of partition by reason of the special cir- 
cumstances reforrod to in the exception 
tho mortgage was still running. But 
however the case may be, the defendant 
who plead9 a mortgage cannot be al- 
lowed to fence with the plaintiff and to 
resist his claim with vague and inconclu- 
sive statements. Ho must make definite 
allegations regarding tho mortgage right 
ho is putting forward, and he cannot 
shelter himself bohind a bald entry in 
tho partition record which as often 
as not contains no mention of the date 
or of tho torms of the mortgage. And if 
ho is unable to adduce any proof of the 
mortgage more definito than that con- 
tained in an entry which merely recites 
that ho is holding as a mortgagee, the 
plaintiff ought to succeed. His title 
based upon partition is clear and must 
prevail so as to justify the award of 
possession. 

These, in my opinion, are the princi- 
ples which ought to guide the Courts in 
dealing with this class of cases. To come 
now to the facts of the cases which are 
bofore us. Second Civil Appeal No. 456 
of 1915 arises out of a suit brought by 
the plaintiffs-appellants for possession 
of certain specified plots. 

Both Courts below have found with 
respect to certain of these plots that the 


contesting defendants have under-pro- 
prietary rights in them and have refused 
the plaintiff’s claim to actual possession 
of these lands. There is no longer any 
dispute as regards these lands: it is ad- 
mitted that the decision of tho lower 
Courts cannot be disturbed. As regards 
certain other plots, the contesting defen- 
dants set up their rights as mortgagees. 
The hirst Court held that the mortgage 
relation was not established. Tho lower 
appellate Court, relyiDg principally 
upon certain observations of mine in my 
judgment in Second Civil Appeal 
Nc. 497 of 1913 ( Lachi Euar v. Paroti 
Singh), has dismissed the claim for pos- 
session which the First Court had de- 
creed, and has held that tho plaintiffs 
are bound by the entries in the parti- 
tion record which show that tho pre- 
decessors, in- title of these defendants 
were, at the time of partition, recorded 
as mortgagees in the column relating to 
tenants. The learned Additional Judge 
was of opinion that tho plaintiffs could; 
only get possession by bringing a suit 
for redemption. 

In addition to tho entry in the parti- 
tion record the defendants roliod upoa 
certain proceedings at the time of tho 
First Regular Settlement, in the courso 
of which it is stated that tho rights of 
their predecessors as mortgagees wore 
admitted. Tho evidence as to this part 
of the case is as follows: 

At the time of tho First Regular Sot- 
tlement an application was presented to 
the Settlement Officer by Bindesrr 
Bakhsh Singh and others, of which 
Ex. E 2 is a certified copy. From the 
contents of this it appears that the 
patwari had drawn up a list of the 
village lands and these applicants de- 
sired to have a record made that some of 
these lands were in their possession as 
mortgagees. It was said that there were 
soveral mortgage bonds in existence, but 
no particulars were given of any of them. 

The petitioners said they wished a re- 
cord of the mortgages to bo made so that 
they might go on paying the Govern- 
ment revenue for the mortgaged lands, 
amounting to Rs. 79 per annum. It was 
stated that the area of the mortgaged 
property was 60 bighas 19 biswas, and 
that the mortgage debt amounted to 
Rs. 1201 in cash and 250 kacha inaunds 
of grain. It was also stated that redemp- 
tion was claimable in any year, "after 
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the cutting of the crop9.” Ex. E-l is 
a copy of the statement made in reply 
to the above petition by Jawahir Lai, 
the general agent of the lambardars 
Hanuman Bakhsh Singh and Bdit 
Narain Singh. He stated that it wa9 
admitted that mortgages did exist in 
favour of Bindesri, Ausan and Shankari 
Bakhsh, the applicants. Ex. 3 is a 
copy of the order made made by the 
Extra Assistant Commissioner on 29th 
June 1870. It reads as follows; 

‘‘Mortgage decree in re«pcct of GO highag 
19 biawas at a jarua of R*. 79 in favourof the 

S liiiutifls on confc**iou of judgment by the 
ofendants. Let a par wan a issue to the Sadar 
Munsarim and let a certificate bo given." 

Exhibit E-4 is a copy of the list of 
plots making up the area of GO bights 
odd which, it is said, wero held in mort- 
gage. Reading those documents all to- 
gether, it appears to mo that tho proper 
interpretation to ho put upon them is 
this. Tho claim of the applicants (who 
in the final order are styled tho plain, 
tills) was to have certain entries made 
in tho Settlement Rocord acknowledg- 
es their rights as mortgagees: the claim 
was recognized by the lainbardar, and 
an order was rnado accordingly for tho 
record to be prepared as desired. The 
entries were made in accordance with 
tho list Ex. E.4 and, it seems, have been 
porpetuatod since. It is admittedly on 
tho basis of these proceedings that tho 
defendants' claim to bo mortgagees rests, 
and [ may observe hero that I do not 
follow tho Judge of tho First Court when 
ho Bays that the ancestors of defendants, 
by means of these proceedings, got a 


docreo ^against tho lambardars as mort- 
gagoos under some irredeemable mort. 
gago or mortgages." What happened 
after tho years 1870 was this. In 1988 
tho village was divided into two mahals. 
namely, ( 1 ) mahal Shankari Bakhsh 
1 1 annas and (2) mahal Gajraj Singh’ 
r> annas. Of these the first was held 
aftor partition ,by plaintiffs and defen- 
dants 1 to 16 in the present suit, and 
tho area of GO biglms odd above referred 
to was distributed between the two 
mahals. 

Then in the year 1900.01 a further 
partition took place and mahal Shankari 
Bakhsh was split up into four new 
mahals. One of these retained tho old 
name of Shankari Bakhsh, and another 
of them was called mahal Drigbijai 
Singh. The lands of this latter mahal 


wero assigned to the plaintiffs, while de- 
fendants 1 to 16 got mahal Shankari 
Bakhsh. 

By this partition there was a further 
division of the share of tho "mortgage” 
lands which had been situated in the 
old mahal Shankari Bakhsh (11 annas) 
and it is admitted that the lands now in 
dispute, regarding which the defendants 
set up rights ns mortgagees, were allotted 
to tho plaintiffs' separate mahal A note 
was made in the plaintiffs' chitthi show, 
ing that tho defendants wore mortgagees 
and their names, with this remark, wero 
recorded in the column showing "ten- 
ants." Consequently, tho question now 
is whether the defendants, by reason of 
these entries and of the proceedings 
which took place before arc entitled to 
say that they are mortgagees of these 
plots and that tho plaintiffs, who are the 
proprietors hv reason of tho separate 
title conferred by the partition of 1901- 
10 , can only obtain possession by 
bringing a suit for redemption. 

I have, in an earlier pait of this judg- 
ment, referred to tho peculiar law of 
limitation relating to mortgage suits in 
Oudh, which is now enacted in S. 37, 
Oudh Civil Courts Act of 1879 (Act 13 
of 1879). That law has been in forco 
sinco tho year 1660 and S. 37 is a repro- 
duction of Ss. 2 and 3 of Act 13 of 1866, 
so that this special law was applicable 
in tho year 1870 when tho proceeding 
between tho parties took place in tho 
Settlement Court. By S. 2 of Act 13 of 

1866 it is provided that tho law of limi 
tation therein laid down is to take effect 
in spito of any acknowledgment made of 
tho right of the mortgagor to redeem and 
so, for the purpose of determining whe- 
ther the mortgages relied upon by tho 
defendants here arc still subsisting, or 
whether the right to redeem has become 
barred and, if so, when no regard can bo 
paid to the statement in Ex. E-2 to the 
otfect that the mortgages were liable to 
be redeemed in any fallow season. That 
admission would not, according to the 
law just mentioned, operate so as to ren- 
der redeemable mortgages which the law 
had already declared to be incapable of 
redemption. Nor can any account be 
taken of the admission in Ex. E-l that 
the applicants were in possession as- 
mortgagees. 

The result is that we have no informa- 
tion at all to enable us to Judge whether 
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these mortgages relied upon by the de- has become irredeemable, if he is party 
fendants are st.il i subsisting mortgages in to the proceedings for partition, he is 
virtue of which they can claim posses- bound to assert his claim as owner on 
sion as against the plamtifls who are un- penalty of losing his title to the lands, 
douhtedly the propnotorsof the lands in The Revenue Courts in such cases are 
dispute. No particulars as to dates of authorized to deal with the question of 
execution are forthcoming so as to show proprietary title raised; they can adjudi- 
how the alleged transactions of mortgage cate themselves or refer the parties to 
are affected by the provisions of S. 37, the civil Courts for a decision. As for 
Oudh Civil Courts Act, and in the ab. the other observations in any judgment 
sence of this information, which appar- in the second civil appeal above cited, 
entlv the defendants are not now in a I think it proper to say that on con- 
position to give, my opinion is that the sideration I am no longer prepared to 
defendants cannot in their suit be allow- hold that entries in the partition record 
ed to maintain that they are mortgagees declaring that the parties stand in the 
and that the plaintiffs must redeem, relation of mortgagor and mortgagee are 
The mortgages have either become binding so as to prevent the question of 
irredeemable or they are still capable of the relation between the parties being 
redemption, and it is for the defendants agitated in a subsequent civil suit. The 
who sot them up to disclose the facts entries may certainly be looked at as 
which will enable theCourt to pronounco evidence of disputed rolation, but they 
judgment. The documents which were cannot be treated as conclusive evidence, 
referred to in the application of 1870 the roason being that they are not mado 
(Kx. E-2) are, or ought to be, with the under the orders of Court authorized to 
mortgagees and should have been pro- invostigato questions of titlo by inort- 
duced, or the failure to produce them cx- gage as distinguished from questions of 
plained by the defendants. proprietary titlo. 

If the mortgages had become irredeom- I have to notice here that in addition 
ahlo eithor in 1889, or 1900-01, when to the cvidonco roferred to above, the 
the two partitions took placo, the defon- defendants put forward a document of 
dants had by then acquired a propriotary mortgage purporting to be 70 yours old 
titlo which they wero bound to put for- with the object of proving that thoy 
ward and did not. In that case thoy were mortgagees of tho particular plot 
have lost all title to the lands in dispute. No. 383. The Court of First Instanco 
Tho only other alternative is that the observes that even if this document bo 
mortgages are still running, and of this presumod to be genuine, there is nothing 
the defendants have givon no proof, in it to show that it relates to this plot 
They cannot in my .opinion bo allowed No. 383. The lower appellate Court 
to say that anything which was done or also points out that No. 383 is not in- 
said in 1870, or any entry since made in eluded in the list of plots propared at tho 
the village papers at the time of the time of the First Regular Settlement 
partition of 1883 or of 1900-10 amounts (Ex. E-l). My opinion therefore is that 
to proof of subsisting mortgages. I have the defendants have failed to establish 
mentioned tho fact that the lower ap- any title by mortgage to the plots in 
pellato Court in deciding this appeal dispute (excluding tho plots referred to 
has relied upon certain observations oi in. the sixth issue in respect of which de- 
mine in my judgment in Second Civil fondants’ rights asrundor-proprietors are 
Appeal .Vo. 497 of 1913, Laehi Kuar v. now conceded). Tho plaintiffs are en- 
Paroti Singh. titled to possession on the strength of 

I still adhere to what I said there, their proprietary title. We ought to re- 
namely, that the question of the exis- verse the decision of the lower appellate 
tcnce or non-existence of a mortgage is Court on this question of title and to 
not a matter with which tho Revenue send the case back for disposal on tho 
Courts engaged in making partitions are only other issue which relates to these 
competent to deal, and so a mortgagee plots, namely, the issue regarding mesne 
is not under any obligation to ask in the profits. The First Court had found that 
course of the partition proceedings for the plaintiffs were entitled to Rs. 78 on 
any investigation into his title as mort- this account. The finding was attacked 
gagee. Whore, hewever, the mortgage in the lower appellate Court, but the 
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learned Judge came to no decision after 
expressing the view that the plaintiffs' 
■euit for possession must fail. 

There remain the seven Second Ap- 
peals Nos. 178 to 184 of 1916. In all 
these cases the dofonce raised was that 
the lands in dispute were held under 
mortgages of ancient date, that the deeds 
had been lost or destroyed, and that it 
was no longer possible to give parti- 
culars concerning the dates of execution 
or the terms of tho contracts. It was 
pleaded that tho plaintiffs were bound 
conclusively by the entries in the parti- 
tion record. It is admitted that the 
proprietary right to the plots iu dis- 
pute is vested in the plaintiffs by reason 
of tho partition which took effect in 
1903. 

The lower appellate Court has 
dismissed tho plaintiffs' suits, being of 
opinion that the entries made in the 
partition record concluded tho plaintiffs 
Irom denying that the defendants were 
.their mortgagees. For the reasons sta- 
ted above I hold that this principle of 
docision is erroneous and that tho ap- 
peals should now bo sent back for doci- 
sion upon tho merits in tho light of tho 
law as wo have interpreted it in this 

judgment. 

It is to bo noticed hero that in one of 
tho cases, namely, Suit No. 110, out of 
which Second Civil Appeal No. 17S has 
arisen, tho defendants pleaded that they 
wore no parties to the part ion of 1903, 
so that their case does not stand on tho 
same footing as those of the defendants 
in tho other suits. It will be for the 
lower appellate Court in each of tho 
cases to dotermino what proof has been 
given of tho mortgage title asserted and 
to dooide whether the defendants are 
mortgagees as thoy claim or trespassers 
as the plaintiffs allege them to be. The 
entries in tho partition record may bo 
taken for what they are worth as ovi- 
doucc, but thoy must not be treatod as 
conclusive evidence of the mortgage re- 
lation. All the appeals will bo reman- 
ded under O. 41, R. 23, Civil P. C., for 
disposal in accordance with the above 
directions. As regards costs, I think the 
appeallants in Second Civil Appeal No. 456 
of 1915 are entitled to them in this 
Court. In the other appeals (i. e., 
Nos. 178 to 181 of 1916) costs will follow 
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the result of the decisions of the Court 
below. 

Knnhaiya Lai, A. J. C. — I agree. 

lJ.v., it.K. A ideals allowed. 

A. I. R. 1918 Oudh 91 

Lindsay, A, J. C. 

llam Dali and oilier* — Plaintiffs — 
Appellants. 

v. 

Deota Dm — Defendants — Respon- 
dents. 

Second Appeal No. 332 of 1917, De- 
cided on 2lst November 1917, from «io- 
cree of Dist. Judge, Gomla, D. • 22ud May 
1917. 

Mortgage-- Money advanced by two mort- 
gagees Shares not specified — Advance of 
half by each should be presumed — Satisfac- 
tion accepted by one as to his interest —• In- 
terest of other co-mortgagee extends to one- 
half of mortgage money. 

Where money is ad \. meed by two co- mortga- 
gee* without any specification of shares, the pro- 
sumption is that each ol them advances half tho 
money und if ouc of them accepts satisfaction of 
his interest as mortgagee from the mortgagor, 
tho result it that the only mortgagee iutciest 
outstanding is tbo interest of tho other co-morl- 
gagc« which extends to ono-balf of the mortgage- 
money. IP 92 Cl, 2) 

liatdeo Lai— for Appellants. 

Judgment .— This appeal >s up for ad- 
mission under O. 41, R. 11. I have hoard 
tho learned advocate for tho appellants 
and I am satisfied that the decision of 
tho lower appollato Court is correct. Tho 
suit was brought by two plaintiffs who 
are the appellants here, namely, Ram 
Datt and Ghirrao. The defendant was 
one Deota Din and the suit was for pos- 
session of certain plots of laud and for 
mesno profits. 

It appears that these plaintiffs claimod 
titlo under a mortgage which was exe- 
cuted in their favour by one Sukba, who 
was an occupancy tenant. The mortgage 
was a mortgage with possession and was 
executed on 11th January 1912. After 
tho date of this deed tho mortgagees 
were dispossessed by the present respon- 
dent Deota Din. They brought a suit 
agaiust him for recovery of possession 
and won their case. In that case Deota 
Diu put forward a plea that Sukha had 
no interest in the property. Later on, 
that is to say in the year 1915, Sukha, 
the mortgagor, executed a deed of gift in 
favour of Deota Din by which he handed 
over all his property including the plots 
which are now in dispute. After this 
Sukha brought a suit against Deota Din 
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for cancellation of the deed of gift. 
While this suit was pending Sukha died 
and the case was continued by his legal 
representative who is one of the present 
plaintiffs, namely, Ram Datt. Eventu- 
ally Ram Datt and Dcota Din settled 
the case by a compromise. Ram Datt 
surrendered his interest in all the pro- 
perty of Sukha, including the plots in 
dispute, in consideration of a payment 
of a sum of money by Deota Din. Now 
the present suit has been brought by Ram 
Datt and Lhirrao mortgagees. 

On the facts 1 have mentioned Ram 
Datt would appear to he completely out 
of Court, hut ho lias sought to maintain 
that when ho made the compromise with 
Deota Din to which I have just referred, 
he had no intention of surrendering his 
rights as mortgagee. The suggestion is 
that all he parted with was his interest 
in the property as the representative and 
heir of Sukha. The learned Judge, on 
the other hand, and rightly in my opi- 
nion, has held that Ram Datt intended 
to divest himself of all his interest in the 
property in consideration of the money 
which he was to receive from Deota Din. 
I am quite clear therefore that Ram Datt 
had no locus standi to maintain the suit 
for possession. On the other hand. Ghir- 
rao, who was no party to the compro- 
mise, can claim that his interest in the 
property has not been affected and the 
Courts below have given effect to his 
claim and upheld the mortgage to the 
extout of one-half. Rolief has been given 
to Ghirrao on these terms. It has been 
argued here again that Ram Datt did 
not, by the compromise, divest himself 
of his interest as a mortgagee in this 
property, hut I am unable to agree. The 
terms of the sulehnama, which I have 
had read to me, do not suggest that thore 
was any reservation by Ram Datt of any 
interest in the property. 

Then it is said that Rain Datt had no 
power by entering into this compron.iso 
to affect the legal relation which exists 
between the mortgagor and the joint 
mortgagees. I am not disposed to yield 
Ito this argument. It seems tome that 
(when the money was advanced without 
any specification of shares, the presump- 
tion is that each of the co- mortgagees ad- 
vanced half the money, and as one of 
them has accepted satisfaction of his in- 
terest as mortgagee from Deota Din, the 
(result is that the only mortgagee interest 


now outstanding is the interest of Ghir- 
rao, which extends to one-half of the 
mortgage- money. The decision of the 
Court below is, in my opinion, correct. I 
dismiss the appeal. 

B.v./B.K. Appeal dismissed. 
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Lindsay, J. C. 

Kalka Singh and another — Plaintiffs — 
Appellants. 

v. 

Suraj Bali Lai and others— Defen- 
dants— Respondents. 

Second Appeal No. 441 of 191C, Deci- 
ded on 18th Juno 1917, from docreo of 
Addl. Suh-Judge, Fyzabad, I)/- 16th 
September 1916. 

(■) Deed — Construction— Superior proprie- 
tor executing deed of grant wound up with 
declaration that it was perpetual leaie, put- 
ting grantee in possession of specific share 
in village and of all right* attaching thereto 
— Deed alio containing express declaration 
that grant wai for generation after genera- 
tion provided leasee observed certain condi- 
tions to payment of malguzari amount and 
also malikana— Grantors to have mutation 
made in favour of grantee by setting his 
name recorded in ‘khana milkiat' and giving 
him powers of distraint and of suing for 
arrear of rent— Deed held conferred right* 
of perpetual lease and not of under-proprie- 
tor. 

Wheie a deed of grant which was executed by 
the superior proprietors of a villngo and wound 
up with a declaration that it had born drawn up 
as a deed of perpetual lease, put I bo grantco in 
possession of a specified share in tho villago and 
of all rights attaching thereto; declared express- 
ly that the grant made to him was for genera- 
tion after generation, provided tint tho grantee 
a*> lessee was to deposit a certain amount of 
money per year iu the Government Treasury for 
malgu/ari and in addition to pay the Icssois 
another *-uin per yearly wav of malikana; sti- 
pulated that the grantors were to have mutation 
made in favour of the grantee by setting his 
name recorded in "kbana milkiat"; and guvo 
the lessee the powers of distraint, of suing for 
arrears of rents and of ejecting tenants: 

Jldd: that tLc dud conferred upon the gran- 
tee right* of a a perpetual lessee and not of an 
under- proprietor. (1’ 95 C 1, 2) 

(b) Deed — Construction — Term* of deed 
clear enough and purporting to be nothing 
more than lease— Intention to confer rights 
of transfer should not be attributed to lessor 
in absence of express words or necessary 
implication. 

In construing a deed the terms of which ap- 
Fcar to be clear enough and which purports to 
te nothing more than a deed of lease, it is not 
permissible to attribute to ibe lessor an inten- 
tion to confer rights of transfer unless there aro 
express words to that cfect or uulcss such an 
intention is necessarily implied in the language 
of the grant. B* 95 c *3 
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Gokaran Nath Misra — for Appellants. 
Ram Chanilra — for Respondents. 
Judgment . — After bearing this case 
argued at length by the learned counsel 
on both sides 1 have come to the conclu- 
sion that the decision of the Courts be- 
low is wrong and that this appeal should 
he allowed. The suit which has given 
rise to the appeal, was a suit for dec- 
laration brought hy tw o plaintiffs, Kalka 
Singh and Sital Singh, against three de- 
fondants Suraj IJali Lai. Kali Din Ul 
and Ham Narain Lai. The declaration 
which the plaintiffs asked for, was that 
the defendants had neither proprietary 
nor under- proprietary rights in a *2 his- 
was 18 biswansis, 4 kachwansis, 13 nan- 
wansis share in mau/.a Amrethu I>ud i ha. 
The defendants rolie.l upon a deed which 
was executed in their favour hy the pro- 
dccessors-in- interest of tho plaintiffs 
who wore owners of a certain share in 
this village. This document heirs date 
Ith March 1901. On the faro of it. it 
purports to he nothing more than a deed 

of Ptrpakunl lease. It is an admilte i 

fact that after this loaso had been oxe. 
cuteil tho name of tho lessee. Dinde- 
shuri Lai was entered in the register of 
proprietors. After the prosent plaintiffs 
had succeeded to their interest in the 
village it is admitted that, tlioy rnado an 
application to the Revenue Courts to 
have the khewnt corrected alleging that 
under tho terms of tho document just 
mentioned, Bindeshuri Lai or his sueccs- 
Kora had no right to he recorded a* pro- 
prietors. Tho plaint ills asked that they 
should ho recorded as under. proprietors. 
The Court in which this application was 
mado, seems to have entertained eo.asi- 
doi able doubts as to the proper manner 
in which the entry should he made. 
However an entry was made and suhso- 
fluently hy reason of an order passed by 
the Commissioner in appeal it was fin- 
ally sottlod that the names of these de- 
fondants should he recorded as under, 
proprietors. The plaintiffs now bring 
tins suit Hiking for a declaration that 
the defendants have no proprietary or 
under-proprietary interest in the pro- 
perty affected hy the deed of 1901. It 
is admitted frankly in the plaint that 
the plaintiffs had previously, by a 
mistake of law, been under the impres- 
sion that tho defendants were under- 
proprietors and that it was principally 
in consequence of that admission that 


tho entry was made in tho revenue re- 
cords which tho plaintiffs now desire to 
have corrected hy me ins of this declara- 
tion. Both the Courts below have held 
on their interpretation of this document 
oi 1th March 1901, that Biudeahuri Lai 
acquired the rights <.f an under-proprie- 
tor .* There c.iq ho no doubt as to the 
meaning of tho expre— ion "under-pro. 
prietor which is dulined in S. 3, Cl. 8, 
Oudh Rent Act, where it is said that an 

'undor-proprinior' mentis any |k-i«wi poo's*, 
ing .» heritable ond traimlorable right of pro- 
perly in lai-d for which he is liable lo |»iy refit." 

If we look to the terms of tho deed 
which is relied upon hy the defendants- 
respondents, we find that tho lessee 
Bindc-dmri Lai was put in possession of 
the share specified and of all rights at- 
Caching thereto: and it was oxpressly 
declared that tho grant made to him 
was for genera lion after generation. A 
further term of tho deed was that Bin- 
dofthuri Lai ns le-'ce was to deposit in 
the Government Treasury Rs. GO a 
year Tor malgiizari exclusive of cesses 
and was in addition to pay tho lessors 
the sum of Rs. 10 per annum by way 
of mtlikann. In Cl. 3 of tho docu- 
ment the grantors were to havo mutation 
made in favour of Bindeshuri hy getting 
his nmiio recorded in what is described 
n< "khans milkiat." Then it was pro- 
vided tint the lessee was to havo the 
power* of distraint of suing for arrears 
of rent and of ejecting tenants and 
finally the document winds up with a 
declaration that it had beon drawn up 
ns a deed of perpetual lease. It is not 
disputed hy either party that Binde- 
sliuri under the terms of this document 
acquired a heritable interest in the pro- 
perty of which he was put in posses- 
sion, hut that fact would not of course 
he sufficient by itself to constitute him 
an under-proprietor regard being had to 
the definition which I have mentioned 
above. It must also lie shown that a 
transferable right was created in favour 
of Bindeshuri. Both the Courts below 
have admitted that there is nothing in 
the language of tho deed to show ox- 
pressly that any power of transfer was 
granted and it seems to me that unless 
it can be shown from tho language of 
the document, which on the defendants’ 
own case is the source of all the title 
they possess, that a power of transfer 
was granted either expressly or by neces- 
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sary implication it, follows that these 
defendants cannot claim for themselves 
the status of under-proprietors. The 
learned Subordinate Judge has laid 
great stress on the clause in the docu- 
ment by which : the grantors agreed to 
have the name of Bindeshuri entered in 
the revenue registers in the “kllana 
milkiat" but I think undue importance 
has been attached to this clause espe- 
cially when it is borne in mind that 
lossees are under the Land Revenue Act 
treated in cortain respects as if they 
wore proprietors. 

A reference to S. 32, Land Revenue 
Act (U. P. Act 3 of 1901) and in parti- 
cular to the explanation attached to the 
section shows that for the purpose of 
maintaining the registers which go to 
mako up tho Record. of. Rights tho terms 
' proprietor” and "under. proprietor:" 
“include a porson in possession of proprietary or 
under propriotary rights under a mortgage or 
lease." 

It cannot therefore be said that the 
use of the words "khana milkiaf'in this 
document necessarily imports that tho 
intention of the grantors was to confor 
upon Bindeshuri Lai any proprietary 
interest including a 'power of transfer 
with respect to the property referred to 
in the doed. It i9 true, and the learned 
counsel for the respondents is entitlod 
to rely upon the fact, that tho terms of 
the document provide that tho lessee is 
to pay tho lessors a certain annual 'sum 
by way of malikana and it is true, as 
has been argued that in a manner this 
position assigned to the lessee is similar 
to the position of an under. proprietor 
who pays tho revenue in tho same way 
and pays a percentage on the revenue 
to the suporior proprietor. But I should 
bo very unwilling to concede that the 
use of these terms can be treated asindi- 
eating with anything like certainty cn 
intention on the part of the grantors to 
give the lessee, Bindeshuri, a right of 
transfer which would make him an under- 
proprietor within the meaning of that 
expression as used in the Oudh Rent 
Act. It is quite true of course that the 
perpetual lessee Bindeshuri and his 
succossors-in-interest have a certain 
power of transfer which they acquired 
by virtue of the statute (cf. S. 108, 

T. P. Act). There is no doubt that the 
interest of a lessee may be transferred 
absolutely or by way of mortgage or 


sub-lease in the absence of any contract 
to the contrary. But, in my opinion, 
this statutory right of transfer cannot 
be called in aid for the purpose of de- 
monstrating that the person to whom 
this perpetual lease was granted is an 
under-proprietor, for in my view of the 
law in order to constitute a person an 
undor-proprietor by a grant it is neces- 
sary that his power of transfer should 
be derived from the grant and not 
from the statute law. Tho statute 
merely says that the interest which the 
lessee acquires by tho execution of a 
lease in his favour is capable of transfer 
with certain conditions but what we 
have to determine in this case really ia 
tho nature of the interest which was 
conferred by the document itself and 
that question must be determined with- 
out any reference to tho language of 
the Transfor of Property Act and ob- 
viously there is a wide distinction hot. 
ween the power of transfer which a 
lessee has under S. 108 of tho Act and 
the power of transfer which an under- 
proprietor possesses. However many 
transfers of tho lessee’s interest there 
mav be under the power which is granted 
by S. 108 B. Cl. (j). T. P. Act, the law 
says that tho lessee does not cense by 
reason of tho transfers to he suhjocfc to 
any of tho liabilities attaching to tho 
lease. 

On tho other hand, I think, it is well- 
understood that if n person possesses an 
under-proprietary intorest in the land 
and transfers that interest to a third 
party he ceases ipso facto to ho 1 in hlo to 
the superior proprietor for the payment 
of any rent in respect of the lnnd. The 
superior proprietor is bound to accept 
the transfer and to look for his rents to 
tho transferee. He cannot in any way 
hold the under-proprietor who has parted 
with his interest, liable for the payment 
of anything by way of rent. In the 
course of argument I have been referred 
to a number of cases to he found in tho 
reports of this Court: Kcsho Singh v. 
Chaudhri Mohammad Azim (1 ), Moham- 
mad Mehdi Ali Khan v. RamCharan( 2) 
and Nand Ram v. Amanat Fatima 
Begam (3). and an unreported ca9e decided 
by Mr. Chamier (Second Civil Apveal 
No. 230 of 1910, Anant Bahadur v. Ram 

1. (1900) 3 O C 10S. 

2. (1902) 5 O C 187. 

3. (1903)6 OC9«. 
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Adhin). I cannot see that there i9 any- 
thing in these cases which really helps 
much the decision of the case which 
is before me. Cases like these must be 
decided on their own facts and the law- 
being well understood the only question 
in each case is how the law is to bo ap- 
plied to the particular fact9 which aro 
put before the Court. Mr. Ram Chandra, 
however, relies strongly upon-an observa- 
tion made by Mr. Chamier in the second 
civil appeal to which I have referred. 
His argument is that as there can be no 
doubt that Bindeshuri acquirod a heri- 
table interest under the terms of this 
perpetual lease, tho inference should be, 
in tho absence of language to the con- 
trary, that the intention was to grant 
also an interest which was transferable. 
Mr. Chamier observed as follows in con- 
nexion with him: 


‘ It cannot bo said that every sbankalapdar is 
an under proprietor, but where under n deed of 
sbankalap or otherwise a person it shown to 
havo a permanent heritable interest in land 
under a grant and no right ol ro-cutry is re<or\ed 
to tho grantor it must, I think, he presumed 
that tho intorost is transferable." 


I am not propared to accept this dic- 
tum as boing ono of gonoral application 
and I certainly could not apply it in tho 
caso of a dood which, as in tho present 
instanco, purports to bo nothing more 
nor loss than a perpetual lease. In the 
caso of sbankalap grants thoro may por- 
lmps bo some roason for attributing to 
tho grantor an intontion to give a trans- 
ferable right because under tho custo- 
mary law it is understood generally that 
sbankalap tonure is an undor-proprietary 
tenure; but I am not prepared to allow 
that in construing a deed, tho terms of 
which appear to me to bo cloar onough 

r*2i P ? r | POrts - to . ,, ° nothin « ™re 

than a deed of ease, it is permissible to 
attribute to tho lessor an intention to 
confer rights of transfer unless, as I have 
already observed, there are ox pross words 
to that effect or unless such an intention 
is nocessarily implied in the language of 
the grant. On my interpretation of this 
(document the right of Bindeshuri Lai 
and his successors-in-interest is clear 
enough. They aro perpetual lessees en- 
titled to hold from generation to genera- 
tion upon paymont of Rs. GO Government 
revenue into tho Treasury plus Rs. 12 
per annum to the superior proprietors 
by way of malikana and it is not to be 
denied that they have certain rights of 


transfer or assignment rights which are,- 
allowed to them by Statute and no 
others. 

But I am bound to hold, in view of the. 
definition of tho term “undor-proprietor” 
and of tho law relating to uuder-pro- : 
prietary tenures as well settled in this 
Court, that this document of 4th March 
1901 did not confer upon Bindeshuri the> 
status of an under-proprietor. I think 
therefore, that in these proceedings 
the plaintiffs were entitled to have a 
declaration that the defendants have no 
Propr iry nor under-proprietary rights 
in tho h.ud referred to in tho suit. As 
regards the admissions made by the 

plaintiff* . tho course of the p l0 ceod- 

ings which were taken in tho Revenue 
Court for the purposo of having the on- 
tries in tho registers corrected, I have 
already referred to them. Tho plaintiffs 
acknowledge that tho admissions wore 
made under a mistake of law and on my 
interpretation of tho document which I 
havo just set out it must, I think, ho 
hold that there was a mistake of law on 
the plaintiffs' part. Tho question of tho 
plaintiffs' mistake is only of importance 
in considering the matter of costs; and 
as it is apparent that it was tho plain- 
tiffs' mistake which contributed in a 
large dogroo, if not entiroly, to the wrong 
entry which is now- found in the revenue 
record, I consider they are not entitled 
to any costs in any of tho three Courts 
through which this caso has gone. I 
therefore, allow the appeal and grant the 
declaration sought for in the plaint, hut 
I allow the plaintiffs no costs in any of 
tho threo Courts. 

B.V. R.K. Appeal allowed. 
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Kanhaiya Lal, A. J. C. 

Baij Nath — Defendant — Appellant, 
v. 

Radha Rawan Prasad — Plaintiff — 
Respondent. 

Second Appeal No. 234 of 1917, Deci- 
ded on 15th August 1917, against decree 
of Dist. Judge, Gonda, D/- 14th March 
1917. 

(•) Civil P. C. (1908). O. 32. R. 4 (3)- 
Guardian ad litem— Content may be express 
or implied— Certificated ^guardian proposed 
as guardian of minor— Omission to appear in 
response to notice is tantamount to indica* 
lion of willingness to act as guardian. 

The consent referred to in O. 82, R. 4 (3) t 
Civil P. C., may be either express or implied. 
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Thus where the proposed guardian of a minor 
defendant in a suit is also the certificated guar- 
dian of the miner, the omission of such guardian 
to appear before the Court in response to a notice 
intimating the proposal to appoint him as guar- 
dian of the minor defendant is tantamount to 
an indication of her willingness to act as his 
guardian for tho purposo of that suit, and the 
Court is fully justified in appointing such guar- 
dian as the guardian of the minor defendsnt 

(P 97 C 1.2] 

(b) Civil P. C. (1908), O. 32. R. 4-Minor 

represented by guardian ad litem— Es parte 
decree cannot be impeached unless guardian 
is guilty of gross negligence in conduct of 
■suit. 

Where a minor defendant in a suit is properly 
represented, tho mere fact that his guardian ad 
litom allowed an ex parte decree to be pus«d 
aRainst him dees not entitle him to iinpeich 
that docreo by means of a subsequent suit, un- 
less ho succeeds in establishing that in tbe pre- 
vious suit his guardian was guilty of gross negli- 
geucc in the conduct of the suit, i. o.. that he 
could have made a valid defence or produced 
evidcnco in support of it with some chance of 
ftUOCeM. (P97C1.2J 

Manmohan Nath Chak — for Appel, 
lant. 

Surendro Nath Roy — for Respondent. 

Judgment.— Tito defendant. appellant 
obtained a decree against tho present 
plaintiff under tho guardianship of 
his mother, Mt. Gulab Dei, from tho 
Court of tho Additional Subordinate 
Judge of Cawnporo on 4th Juno 1916. 
Tito allegation of tho plaintiff is that his 
mother did not receive any summonses 
for tho hearing of the suit in which that 
decree was pissed, that he was not in. 
debted to the defendant and was not 
aware whether his father Lachhmi Prasad 
had contracted any debt from him, and 
that tho defendant obtained an ex parte 
decree against the plaintiff by practising 
deception upon the Court. In what 
manner tho deception was practised is 
not stated, but it is suggested that tho 
defendant failed to invite the attention 
of the Court to O. 32. Rr. 3 and 4, Civil 
p. C. It is also stated that the father 
of the plaintiff was addicted to im- 
morality and that, but for the neglect of 
the guardian of the plaintiff and the 
fraud and cleverness of the defendant, a 
decree for the alleged debt would not 
have been passed against him. As the 
decree was sought to be executed in the 
Court of the Subordinate Judge of Gonda, 
the present suit was filed by the plaintiff 
in that Court for a declaration that the 
decree aforesaid was null and void, a'nd 
for an order restraining the defendant 
from executing it. The defendant denied 


the allegations made by the plaintiff and 
pleaded that the plaintiff had no cause 
of action, that the suit was not cogniz- 
able in the Court of the Subordinate 
Judge of Gonda and that the claim was 
barred by limitation. The Courts below 
decreed the claim. Their findings were 
that there was no proof of any fraud 
either in the service of summonses or in 
the method in which the decree was 
obtained, that the minor was not pro- 
perly represented in the suit brought at 
Ca wn pore, and that his guardian had 
neglected to put in a proper defence on 
his behalf. On the question of limita- 
tion and jurisdiction the findings of tho 
Courts below were in favour of tho 
plaintiff. 

Tho first question for consideration is 
whether the minor was properly repre- 
sented in tho suit brought against him 
at Cawnpore. It is not disputed that 
his mother, Mt. Gulab Doi, was his certi- 
ficated guardian under 0. 32, R. 4, Civil 
P. C. No other person could have boon 
appointed guardian for tho minor, unless 
for some particular reason tho Court was 
satisfied that it would ho for tho minor's 
welfare that another person should bo 
permitted to act or bo appointed in her 
pi ico. It is also not disputed that tho 
minor was living at that time with his 
mother in tho place where tho services 
of notices and summonses wore effected 
on the minor and his mother in tho 
Gonda District. Tho minor and his 
mother were personally served and it 
was open then to the present next friend 
ofltho minor, or to any other person who 
wanted to protect the interest of tho 
miaor, to represent to the Court at 
Cawnporo that the certificated guardian 
of the minor was not a fit and proper 
person to bo appointed his guardian of 
the suit. 

There was no suggestion then, nor is 
there any suggestion now, that the 
mother had any intcrost adverse to the 
minor and it cannot therefore be said 
that the minor was not properly repre- 
sented in the suit by the person who 
had previously been appointed for the 
protection of his person and property. 
Tbe lower appeallate Court has pointed 
out that the application for the appoint- 
ment of Mt. Gulab Dei as guardian of 
the minor was duly accompanied by an 
affidavit; and the mere fact that she did 
not appear when the notice intimating 
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the proposal to appoint her as guardian 
of the minor was sent to her, does not 
show that she was unwilling to act in 
that capacity. She had undertaken when 
she obtained a certificate of guardianship 
from the Court of the District Judge of 
Gonda to look after tho minor’s person 
and property ; and her omission to 
appear in response to that notice was 
tantamount to an indication of her wil- 
lingness to act as his guardian for the 
purpose of that suit. The consent re- 
ferred to in 0. 32, R. 4. sub-K. 3. Civil 
P. C., may be either express or implied; 
and the procedure adopted by tho then 
plaintiff or by the Court which passed 
that decree in appointing her as guardian 
of tho minor is not open to any objec- 
tion. Unquestionably the minor was 
proporly represented in that suit by tho 
poison who looked aftor his welfaro and 
was best qualified to protoct his interest 
during the pendency of that suit. 


Tho noxt quostion is whether tho 
mother of tho minor was guilty of gross 
nogligonco in not properly defending the 
suit filed against the minor. It is tho 
duty of the Court as far as possible to 
provont tho minor from being injured by 
fraud, laches or nogligonco of his next 
friend or guardian for the suit, and as 
suggested in lloghton, In re, Iloghlon v. 
Fidtlcu (1), it might allow a caso to bo 
ro opened on review or otherwise if it is 
satisfied that such injury has been im- 
properly caused to his interest by roason 
of any of tho circumstances mentioned. 
But a noxt friond or guardian however 
vigilant he may bo, may not always 
succeed in finding ovidonco to support 
the minor’s case or in getting a decision 
to Ins bonofit; ami the genoral rule 
therefore is that ,f tho minor be properly 

represented .n tho suit and no fraud or 

collusion bet we on his next friend or 
guardian and tho opposite party be 
established or no gross negligence on the 
part of his next friend or guardian be 
provod, tho minor would bo bound by a 
docreo or order made in that suit or 
proceeding, whether it be for his benefit 
or not, as if he were of full age: Trevel- 
yan on the Law of Minors, 3rd Edn., 
pp. 330 and 331. It is not tho business 
of the guardian to defend every suit 
brought against the minor, for. as poin- 
ted out by their Lordships of the Privy 

1. (1374) 13 Eq 573=43 L J Ch 758. 
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Council in Baboo Lekraj Roy v. Iiaboo 
Mahtab Chand (2): 

’’tho interests of infants would seriously suffer 
if a notion were to prevail that guardians woro 
bound for their own security to contest all 
claims against an infant’s estate whether well 
or ill-founded. ” 

In Lai la Sheo Churn Lai v. Ramnan - 
dan Dobey (3). whore a suit filod by a 
next friend on behalf of two minors was 
allowed by the next friend to be dis- 
missed for default, it was hold in a sub- 
sequent suit brought by the minors on 
attaining majority that gross nogligonco 
on the part of tho next friond in tho 
conduct of the suit brought on behalf of 
tho porsons under disability prevented 
tho deration of the bar contained in 
S. 103. Civil I*. C. to tho institution of a 
fresh suit by such person when tho dis- 
ability ceased. In Cursandas Xatha v. 
Ladkavaku (4) it was held that an in- 
fant could impeach a decree passed in a 
suit in which ho was represented by a 
guardian, whero his guardian had been 
guilty of fraud or negligence -in allowing 
tho dccreo to bo passed against him. In 
Madavi v. liar Dayal (5) and Hanman. 
tappa v. Jtvubai (0) decrees obtained 
against a minor who was properly repre- 
sented in that suit wore hold to bo bind- 
ing, hccauso no fraud or gross negligenco 
on tho part of tho guardian of the minor 
was established. 

Tho decree in tho presont caso was ob- 
tained on account of tho price of cloth 
supplied and money advanced to the 
father of tho present plaintiff. No evi- 
dence was however produced in this case 
to show that that debt was not duo or 
was not legally recoverable from tho 
family property or from the property 
left by his father. One of the issues in 
the caso was whether the docree in ques- 
tion had beon fraudulently obtained; but 
no evidence was adduced ’on the point. 
It is difficult in the circumstances to say 
whether Mt. Gulab Dei could have made 
any valid defence or produced evidence 
in support of it with any chance of suc- 
cess. Negligence implies a failure to dis- 
charge the duty imposed on a guardian 
and in the absence of evidonce to show 
that the debt in question was fictitious 
or was not binding on the minor, no 

2. (1*70-72) 14 M I A 393=17 W R 117 (P C) 

3. (1895) 22 Cal 8. '' 

4. (1895) 19 Bom 571. 

5. (1910) 13 O C 158=7 I C 538. 

6. (1900) 24 Bom. 547. 
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failure to discharge that duty or gross neg- 
ligence can be attributed to his guardian. 
The Courts below have proceeded to pass 
a decree in favour of the present plain- 
tiff on the consideration that no decree 
ought to have been passed against his 
person. That error is palpable and 
could easily have been rectified by an 
application for review to the proper 
Court. In any event it is unnecessary to 
set aside the entire decree. The only 
portion which is affected by the gross 
negligence of the guardian is that by 
which the minor has been made person- 
ally liable. 

The question of jurisdiction is of no 
importance, because under S. 21, Civil 
P. C., no objection as to the place of 
suing can bo ontertained in appeal un- 
less there has beon a consequent failure 
of justice. The plaint was properly 
stamped as for a declaratory relief and 
an injunction to restrain the defendant 
from executing his decree. But no de- 
claratory decree need be granted in this 
case, as the decree cannot bo set aside in 
part and tho reopening of the entire de- 
cree is undesirable. Tho small rectifica- 
tion needed in tho decree can be easily 
effected by the Court which passed it. 
An injunction restraining tho present de- 
fendant from enforcing the personal lia- 
bility of tho minor will suffice for the 
purposes of this case. Tho appeal is 
therefore allowed in so far that the pre- 
sent defendant will be restrained by in- 
junction from enforcing the decree against 
the pei son and personal or self-acquired 
property of the minor plaintiff. The 
plaintiff will in the circumstances get 
one-fourth of his costs here and below 
from the defendant who will bear his 
own costs throughout. , 

B.V./R.K. Appeal partly allowed. 

.A. I. R. 1918 Oudh 98 

Lindsay, J. C. 

Baldeo Bakhsh— Plaintiff— Appellant, 
v. 

Pahlad Singh — Defendant —Respon- 
dent. 

Second Rent Appeal No. 58 of 1917, 
Decided on 7th November 1917, from 
decree of Dist. Judge, Sitapur, D/. 15th 
May 1917. . . 

Civil P. C. (1908). S. 11 Decision in pre- 
vious suit for profits between cosbarers as 
to rate of profits is not res judicata in sub- 


sequent suit between cosbarers in respect of 
profits for other years. 

A decision in a previous suit for profits bet- 
ween the cosharers of a village that the sir and 
khudkssbt of a particular cosbarer yielded pro- 
fits at a certain rate in the years in suit, does 
not operate as res judicata in a subsequent 6uit 
between the same cosharers for profits in respect 
of other years. [P 99 C 1] 

lshwari Prasad — for Appellant. 

Judgment. — The only qusstion which 
arises for decision in this second appeal 
is with regard to the manner of taking 
account between the parties. The suit 
was a suit between cosharers for profits 
and there is no dispute that the defen- 
dant-respondent Pahlad Singh is in pos- 
session of certain lands as sir and khud- 
kasht. It is cn the basis of tho profits 
of these sir and khudkasht lands that 
the account has to be settled between 
the parties and the argument for tho ap- 
pellant here is that in estimating the 
profits the account should be made up 
on the basis that the land yields profit 
at the rate of Re. 1-6-0 per kachcha bi- 
gha. It is claimed that in a previous 
litigation between tho parties with res- 
pect to other years than the year now 
in suit, this rate was adopted by tho 
Court in making up the account and so 
the contention is that on the principle 
of res judicata the samo rate ought to bo 
applied in the present instance. Tho 
learned Judge of tho Court below has 
met this argument by saying that any 
previous decision of tho Court laying 
down a uniform rate of Re. 1-6-0 per 
kachcha bigha could not be treated to bo 
binding on the parties because in suits 
for profits what has to be looked at is 
the amount of the actual profits during 
the years in suit and the proportion in 
which these profits must be divided. 

I have looked at the previous decision 
which was relied upon by the plaintiff 
for the purpose of enforcing the prin- 
ciple of res judicata. It certainly ap- 
pears to me that it has never been laid 
down by any Court that in all suits bet- 
ween these parties for profits the rate of 
profit is to be calculated on the basis 
that each kachcha bigha of land in the 
occupation of the defendant yields a pro- 
fit of Re. 1-6-0 a year. I understand 
from the judgment which I have perused 
that all that was found, was that during 
the years then in suit this was a reason- 
able rate to assume in the case of sir 
and khudkasht lands occupied by the 
defendant. respondent Pahlad. The pro- 
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fit of any particular land may vary from 
year to year and it may very well be, as 
I pointed out to the learned counsel for 
the appellant, that lands which a few 
years ago might reasonably be charged 
at the rate of Be. 1-6-0 per kachcha bi- 
gha might now, in view of altered cir- 
cumstances, be liable to bo charged at 
the rate of Rs. 3. 1 think the res judi- 
cata argument is altogether untenable in 
the case and that tiio Courts below were 
right in making up the account on the 
basis of the actual profits during the 
years in suit calculated on the actual 
rent rates prevailing in the villago dur- 
ing the period which the suit covers. 
This is the only point which has been 
arguod before me and I think the appeal 
must fail. The decision of the Court 
holow appears to ho quite correct. I dis- 
miss the appoal. No order as to costs 
as the defendant- respondent has not en- 
tered an appearance. 

B.V./r.k. Appeal dismissed. 
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Stuart, A. J. C. 

Nurul Hasan and others — Plaintiffs — 

Appellant*. 

v. 

Sarju Prasad Defendant — Respon- 
dent. 

Second Appoal No. 253 of 1916, De- 
cided on 9th July 1917. from dccreo of 
Disi. Judge, Fyzabad, D/- 10th April 
1916. 

(a) U. P. Land Revenue Act (3 of 1901), 
S. Ill 11) (b)- Civil Court.” # 

The words "Civil Court" in S. Ill (l) (b), 
moftn a civil Court ol competent jurisdiction. 

< k \ a. pi . „ U* 100 C 2] 

Q t i /iwu ,B c d - R ' V "! u ' Acl (3 of 1901). 
S - W <1) (b)- Suit instituted in wrong Court 
within three month, of order under S 111 
but presented beyond three month, in proper 
Court, on return for presentation to proper 
Court, cannot be entertained. 

Tkcroforc a suit originally instituted within 
three months from the date of the order pa-sed 
by a revenuo Court under S. Ill (I) (bl in a 
civil Court having no jurisdiction, and sub- 
sequently. on the plaint being returned for pre- 
sentation to the proper Court, instituted in a 
civil Court having jurisdiction but beyond the 
said tbreo months, cannot be entertained. 

tPlOOClj 

(c) U. P. Land Revenue Act (3 of 1901), 
S. Ill— Suit, contemplated under S. 1 1 1 are 
not governed by Limitation Act (9 of 1908). 

Tho Limitation Act has no application to suits 
contemplated by S. Ill, U. P. Land Revenue 
Act - [P 100 Cl] 


Wasir Hasan— lor Appellants. 

Gokaran Nath Misra — for Respon- 
dent. 

Judgment . — In tho course of tho hear- 
ing of an application for partition under 
the provisions of Ch. 7, Act 3 of 1901, 
the plaintifi's-appellants filed an objec- 
tion in tho Court of the officer conduct- 
ing tho partition involving a question of 
proprietary title, which had not been al- 
ready determined by a Court of com- 
petent jurisdiction. Under the provi- 
sions of S. Ill, Act 3 of 1901, the ollicer 
conducting tho partition had either to 
decline to grant theapplication until the 
question in dispute had been determined 
by a competent Court, or to require tho 
plaintifl's-appollants to institute within 
three months a suit in tho civil Court 
for the determination of such question, 
or to proceed to inquire into tho merits 
of tho objection. He took the socond 
courso and directed tho plaintilfs-appol- 
lants to institute within threo months 
a suit in the civil Court for the deter- 
mination of the question. Tho result of 
this order was that, if tho plaintill’s-ap- 
pellants failed to comply with the roqui- 
si tion. tho point had to bo decided 
against them. If they complied with 
tho requisition and instituted a suit 
within throe mouths of the date of the 
order, the point would have been decided 
in accordance with the decision of tho 
civil Court. 

The determination of the objoction on 
the morits is removed entirely from the 
jurisdiction of tho officer conducting tho 
partition when the course in question 
has been adopted. Tho officer conduct- 
ing the partition in such circumstances 
has only to look at the decision of tho 
civil Court, if any. If tho civil Court 
decides tho point in favour of tho objoc- 
tor, tho officer conducting the partition 
also decides in his favour. If tho civil 
Court decides the question against him 
the ollicer decides the question against 
him. If there is no decision the officer 
decides the question against the objector 
and there must, of course, be no decision 
when no suit has been instituted within 
three months in the civil Court for the 
determination of the question. The 
order directing the plaintiffs-appollauts 
to institute the suit was passed on 9th 
May 1913. On 8th August 1913 they 
instituted proceedings in the Court of 
the Additional Munsif of Fyzabad. The 
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other side raised an objection that the 
Additional Munsif of Fyzabad bad no 
jurisdiction to hear the suit as the value 
of the subject-matter was more than 
Rs. 1,000. The Additional Munsif up- 
held this objection and returned the 
plaint on 27th February 1914 for pre- 
sentation to the proper Court. On 27th 
February 1914 the plaint was filed in the 
Court of the Subordinate Judge of Fyza- 
bad. The officer dismissed the suit on 
the ground that it had been filed in his 
Court more than three months after 9th 
May 1913. The learned District Judge 
upheld the decision and the plaintiffs- 
appellants have come to this Court pray- 
ing for a reversal of those orders in 
Second Appeals Nos. 253 to 25G. 

It is settled law in Oudh that, in a 
case in which an officer conducting a 
partition has ordered under the provi- 
sions of S. Ill Act 3 of 1901, an objector 
to institute a suit within three months 
in the civil Court and the objector has 
not instituted the suit within three 
months, such a suit cannot afterwards 
be entertained by a civil Court: Naren- 
dra Bahadur Singh v. Moti Lai Singh 
(l). The learned counsel for the plain- 
tiffs-appellants does not contest this 
view of the law. But ho has argued 
that the suit was instituted within three 
months, on the ground that the institu- 
tion in tho Court of the Additional Mun- 
sif was a valid institution according to 
law although the Additional Munsif had 
no jurisdiction to entertain or decide the 
suit. His point is that the plaint was 
a good plaint although it was filed in 
wrong Court and that an error made as 
to the forum does not affect the validity 
of the institution. He does not contend 
that the provisions of S. 14, Lim. Act 
(9 of 1908) can be invoked to assist his 
clients, as he admits the correctness of 
the decision in Dhanesh Prosad v. Gaya 
Prasad (2). In that decision the Judi- 
cial Commissioner found that the Limi- 
tation Act did not apply to suits which 
were contemplated by S. Ill, Land 
Revenue Act. There can be, in my opi- 
nion, no doubt as to the correctness of 
that decision. 

The learned counsel for the plaintiffs- 
appellants took this case upon other 
grounds. He argued that S. Ill has not 
specified the Court in whic h such a suit 

1. (1908) 11 O CTl4. 

2. (1915) 18 O C 313=33 I G5. 


should be instituted beyond stating that 
it is a civil Court. He further laid 
great stress upon the inconveniences 
that could arise and the hardships which 
might ensue if the view taken by the 
learned District Judge were accepted. 
He pointed out that, if this view were 
applied strictly, an objector who had 
made a bona fide mistake as to the forum 
might, owing to delay in decision on the 
question of jurisdiction by the Court to 
whom the plaint had been presented by 
error, bo precluded by causes outside his 
own control from instituting the suit, 
before the Court having jurisdiction, 
within three months from the date of 
the order. Such hardships undoubtedly 
could arise if the view of law taken by 
the learned District Judge were accepted. 
But if the view taken by the learned 
District Judge interprets tho law cor- 
rectly that view must be accepted what- 
ever hardships may arise, and it will bo 
for the legislature to remove those hard- 
ships by an express enactment and not 
for tho Court to interpret the law incor- 
recti y in ordor to attain an object which 
may appear to it desirable. I cannot 
read the words ‘ civil Court ” in 
S. Ill (1) (b) as meaning anything ex- 
cept a civil Court of competent jurisdic- 
tion, and it follows that a suit instituted 
in tho civil Court not of a competent 
jurisdiction cannot be hold to be insti- 
tuted at all. Such an institution is not 
legal institution. The s-ction undoubt- 
edly requires improvement. There are 
other cases in which great hardships 
might arise. But I have to interpret 
the law as it stands, and, as tho law 
stands, I do not consider it possiblo to 
hold that those proceedings were insti- 
tuted within three months of the date 
of the order. These appeals therefore 
fail. I dismiss Appeals Nos. 253 to 256. 
The appellants will pay their own costs 
each instance and those of tho res- 
pondents. 

B.V./lt.K. Appeal dismissed. 
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Lindsay, J. C. 

S. Farkhund Ali and anotliei — Plain- 
iffs — Appellants. 

v. 

Mohammad Sahib and others— Defen- 
ants— Respondents. 

Second Appeal No. 104 of 191 1 , De- 
ided on 27th August 1917. 
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Practice — New case — New caae cannot be 
■et up in appeal. 

A new caso cannot bo allowed to be set np in 
appeal. [P 102 0 1] 

Wazir Hassan and Ali Mohammad — 
for Appellants. 

Shahanshah Hussain Iiizwi — for Res- 
pondents. 

Judgment . — Having beard counsel for 
the plaintiffs-appollants in these two 
appeals I coosider that the order of the 
lower Court must be set aside. The 
facts of the caso may he briefly stated 
as follows: 

The plaintiffs came into Court alleging 
a right to redeem mortgages afTocting 
certain property described as consisting 
of a sevon-annas share in the village 
called Purania. I understand at present 
the matters in dispute between the par- 
tios are confined to only six anuas out of 
this sovenannas shaie. There were two 
plaintiffs in the case, Farkhund Ali and 
Mahabir Prasad, and thoy claimed to 
have derived titlo to bring this suit for 
redemption from a person called Ali 
Bahadur. This Ali Bahadur was ropre- 
80 n tod as having inherited the oquity of 
redemption in six annasof the mortgaged 
proporty. It is perfectly true that in 
tho podigroo which was filed with the 
plaint thero was an error committed 
with respoct to Ali Bahadur's relation- 
ship to one Umrao. Ho was shown as 
tho son of Umrao, whereas it subse- 
quently turned out that he was not re- 
lated in this way. Ho was the son of 
Umrao’s mothor’s sister. An application 
was made to the Court sometime after 
tho trial had begun and as a result of 
tins application the truo relationship 
between Ali Bahadur and Umrao was set 
out in the plaint as amended. It is to 
bo observed that when this order for 
amendment of tho plaint was made, the 
defendants put in no plea by way of 
answer to the amended pleading. The 
infercnco is therefore that they had no 
answer to givo. After the case had beon 
triod out, the Subordinate Judge came to 
tho conclusion that it was established 
that Ali Bahadur was the heir of Umrao 
and that for this reason he was able to 
pass to the plaintiffs a good title which 
would enable them to maintain this suit 
for redemption. The result of the case 
was that a decree for redemption was 
passed on payment of a particular sum. 
Both parties brought an appeal to the 
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District Judge. The plaintiffs-appellants 
objected to the sum which had been 
declared to be payable in respect of 
redemption. With that matter 1 am 
not concerned at present. 

The defendants brought an appeal and 
the gist of their caso before the Judge 
was that Ali Bahadur was not heir of 
Umrao and that therofoio he could not 
transfer to the plaintiffs a good right to 
redeem the property. For tho first time 
in the history of tho caso tho plea was 
put forward on behalf of theso dofen- 
dants-appollants that even assuming Ali 
Bahadur to be related to Umrao in tho 
inannor mentioned in the amended plaint, 
nevertheless one Qasim Husain who was 
a brother of Ali Bahadur's mother was 
a nearer heir and would consequently ex- 
clude Ali Bahadur. The leurnod Judge, 
for roasons, w hich I am unable to accept, 
allowed this new caso to be plended be- 
fore him and eventually ho gave judg- 
ment for the defendants-appellants on 
tho ground that tho plaintiffs had failed 
to prove that Qasim Hussain was dead 
and that consequently Ali Bahadur was 
tho nearest rolative of Umrao. It is 
complained here, and I think with jus- 
tico, that the defendants-appellants were 
allowed to raise a new caso in the Court 
of first appoal. Tho learned Judge has 
written a great deal explaining why he 
allowed this defence to be raised, but I 
am quito unable to follow* the reasons 
which ho gives. It cannot bo protended 
for a moment that the defendants were 
in any way prejudiced by the mistake 
which was mado in the pedigree which 
was filed with tho plaint. Tho learned 
Judge seems to have thought that the 
defendants had been misled by this 
pleading but I am unable to agree with 
him. There was before the Court a clear 
statement made on 16th July 1915 that 
the pedigree contained a clerical error. 
The true relationship of Ali Bahadur to 
Umrao was disclosed and therefore it is 
idle for these defendants here to contend 
that after this they were under any mis- 
apprehension as to tho real nature of 
the title which Ali Bahadur was plead- 
ing. It is to be noted that in the writ- 
ten statement which was filed in answer 
to the plaint as it originally stood, these 
defendants did not merely deny in a 
general way the title which Ali Bahadur 
set out, but they took upon themselves 
the responsibility of naming certain per- 
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sons who were described as the true 
heirs of Umrao, namely, Waris Ali and 
Gauhar Ali, etc. Who these "etc.,” are 
is, of course, best known to the defen- 
dants. 

There is nothing on the record to show 
who they are. Perhaps it is suggested 
now that they include Yasim Husain. 
Consequently when we find that these 
defendants undertook to put forward a 
special defence and named certain per- 
sons as the heirs of Umrao they cannot 
now be heard to make any complaint on 
the ground that an erroneous pedigree 
was filed in the Court of first instance 
which had the effect of misleading them. 
There was nothing in the pedigree as it 
stood originally which could have led to 
the pleas in which were raised the jus 
tertii of "Waris Ali, Gauhar Ali, etc." I 
am informed by the learned counsel for 
the respondents that the defence which 
was put forward in the lower appellate 
Court in connexion with tho mention of 
Qasim Husain as a nearer hoir was sug- 
gested by a statement which was made 
by Ali Bahadur in a Revenue Court in 
connexion with mutation proceedings in 
tho year 1908. A certified copy of this 
document is ou tho record Ex. A- 13. 
There no doubt it is stated by Ali Baha- 
dur that his mother was Mt. Munga and 
that hor sister was Badshah Begam and 
that both tho ladies "had" a brother 
namod Qasim Husain; hut there is not a 
word in the statement to indicate that 
Qasim Husain was in existence at that 
time. It is further to be noted that Ali 
Bahadur was never asked a quostion 
about this matter in tho course of the 
trial of the present suit before the Sub- 
ordinate Judge and so it all comes to 
this that an obscure passage in the certi- 
fied copy of Ali Bahadur's statement 
made in the year 1908 is fastened upon. 
Not a question is asked from Ali Baha- 
dur in the witness-box in the Court of 
tho Subordinete Judge, but when the 
case comes up before the Additional 
Judge in appeal we have Qasim Husain 
trotted out for the first time as being an 
heir of Umrao who stood in the way of 
Ali Bahadur’s inheritance. Altogether 
lit seems to me that the lower Court has 
ierred grievously in allowing this new 
case to be set up and it is for this reason 
that I accept these appeals and set aside 
the decree of the Court below. As this 
was the only point which the learned 


Additional Judge decided, the result is 
that both these appeals, namely, Nos. 104 
and 106 cf 1917, will go back to the 
Court of the Additional Judge for dispo- 
sal on the merits. Costs here and hitherto 
will abide the result. 

B.v./r.k. Cause remanded. 

A. I. R. 1918 Oudh 102 

Kanhaiya Lal, A. J. C. 

Debi Bakhsh Singh and another — 
Judgment-debtors — Appellants. 

v. 

Bed Nath — Decree-holder — Respon- 
dent. 

Appeal No. 8 of 1917, Decided on 7th 
June 1917, against Execution of decroo 
of Sub.Judge, Sitapur. 

U) Oudh Land Revenue Act (1876), S. 174 
— S. 174 points to property actually under 
superintendence of Court of Wards and not 
to profits that may be deprived after release 
or to property acquired therefrom. 

The Ungunge used in S. 174 points to tho pro- 

S ertv which was actually undor the superinton- 
ence ol the Court of Wards and not to any 
profits that may bo derived therefrom after its 
release or to any acquisition made from tho same. 

CP 103 C 1] 

(b^ Oudh Land Revenue Act *1876), S. 174 
— Contract while estate under Court of 
Wards — Property purchased after its re- 
lease is liable to attachment in execution of 
decree. 

Proportv purchased by a person from tho pro- 
fits realized by him from his cstato after its 
roleaso from tho superintendonco of tho Court of 
Wards, is liable to attachment in execution of 
a decree obtained against him in respect of a 
contract entered into while his e«tatc was under 
the superintendence of the Court of Wards. 

^ [V 102 C 2] 

Gokaran Nath Misra—tor Appellants. 
A. P. Sen— tor Respondent. 

Judgment. — The question for con- 
sideration in this appeal is whether pro-| 
porty acquired by a person after the 
release of his estate from the Court of; 
Wards is liable to attachment in execu-, 
tion of a decree obtained against him in 
respect of a contract entered into while, 
his estate was under the superintendence 
of the Court of Wards. The estate, in 
the present instance, was released from 
the superintendence of the Court of 
Wards in 1898. The property in ques- 
tion was purchased in 1909. It is not 
disputed that the purchase was made 
from the profits, realized by the debtor, 
from his estate after its release from the 
superintendence of the Court of Wards. 
The learned counsel, who appears for the 
judgment-debtors contends that the pro- 
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teotion afforded by S. 174, Oudh Land 
Revenue Act (17 of 1876) extends as much 
to the estate as to the profits whioh may 
be realized from the same after its re- 
lease or to any acquisition made there- 
from. But S. 174 extends the protection 
only to “such property” as was actually 
under the superintendence of the Court 
of Wards. Any profits accruing from 
the property after its release would be 
absolutely at the disposal of the holder 
of that property, and ho would be at 
liberty to apply the same in paying his 
old debts or acquiring other property 
therewith or in any manner ho likes. 

In Jhamman Lai v. llunanchal Singh 
(l) it was hold that the prohibition con- 
tained in para. 2, S. 205-B, Act 19 of 
1873, which contained a similar provi- 
sion applicable to what was then known 
as tho North Wcstorn Provinces, did not 
apply to rents and profits of property 
which accrued after tho release of tho 
corpus from tho superintendence of tho 
Court of Wards. Any acquisition made 
from thoso profits would similarly bo 
oxcludod from that prohibition. The 
language used in S. 174, Oudh Land 
Rovonuo Aot points to tho property 
which was actually under tho suporin- 
tondenco of tho Court of Wards and not 
to any profits that may bo derived thro- 
ifrom after its roloaso or to any acquisi- 
tion made from tho samo. The ohjoct 
of tho provisions, as pointed out by their 
Lordships of tho Privy Council in Dcbi 
Baklish Singh v. Sliadi Lai (2), was to 
protoct tho property undor the super- 
intendence of tho Court of Wards against 
transactions entered into by a person 
under tutolago and against tho conse- 
quoncos of any execution, in respect of 
contracts onterod into by such a person, 
and so long as the tutolage lasts, the 
property and tho profits partake of the 
samo character, but when it ceases, the 
protection ends, so far as the enlarge- 
ment of tho estato from future profits or 
by acquisition is concerned. Such future 
profits do not form accretions to tho 
estato for tho purposes of that protection 
which -is limited in character. The ap- 
poal is therefore dismissed with costs. 

B.V./R.K. Appeal dismissed. 

1. (1902) 24 All 136. 

2. A I tt 1910 P C 1=38 All 271=19 O C 

55=33 1 C 681 (P C). 
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Lindsay, J. C. 

Dularey Singh — Plaintiff — Appellant. 

v. 

Suraj Dali Singh and others — Defen- 
dants and Plaintiffs — Respondents. 

Second Appeal No. 359 of 1910, Deci- 
ded on 2nd July 1917, against decree of 
Sub- Judge, Unao, D /- 13th July 1910. 

(•) Evidence Act (1 of 1872), S. 114- 
Paternity admitted — Legitimacy is to be 
presumed — Burden of proof is on person 
denying. 

Where a party admits tbc paternity of tho 
other party but pleads that he is of illegitimate 
descent, the legal presumption being in favour 
of legitimacy the onus lies on the party aliening 
illegitimacy to prove it. [P 101 C 2} 

(bl Civil P. C. (5 of 1908), S. 100-Burden 
of proof. 

Tbc adjustment of tho burden of proof i6 a 
question of law. (P 105 Cl] 

Gokaran Nath Misra — for Appellant. 

A. P. Sen— lor Respondents. 

Judgment .— The suit out of which 
this appoal has arisen was brought by 
two plaintiffs. Shoo Dayal Singh and 
Dularey Singh, for the purposoof obtain- 
ing possession of cortain plots of land 
held in under-proprietary tenure. The 
property in question was stated to have 
belonged to one Zalim Singh and plain- 
tiff 1, Sheo Dayal Singh claimed to ho 
the noarcst reversioner of Zalim Singh 
and to bo entitled to tho property after 
tho death of Zalim Singh’s widow, Mt. 
Janki Kuar. Plaintiff 2 in the suit was 
a porson who had taken au assignment 
of an oight annas share of plaintiff l’s 
interest in this property. Tho principal 
defendant in tho suit was defendant 1, 
Suraj Bali Singh. The other dofendant9 
in tho suit were persons who had taken 
a transfer by way of mortgage from the 
widow Mt. Janki Kuar. So far as thoso 
latter defendants are concerned, wo have 
nothing to do with their defonce in 
deciding this appeal. They tried to 
make out that tho mortgage made in 
their favour by the widow was binding 
inasmuch as it had been made for legal 
necessity. No evidence as to the exis- 
tence of this legal necessity was put 
forward and consequently defendants 2 
to 5 are no longer interested in tho case. 
The chief contest was between plain- 
tiff 1, Sheo Dayal Singh and defendant 1 
Suraj Bali Singh. In his plaint Sheo 
Dayal Singh alleged that Suraj Bali 
Singh was in possession of the property 
without any title. It was stated that 
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this man Suraj Bali Singh was the off. 
spring of a Goshain woman whom Nattha 
Singh used to keep. This Nattha Singh 
J\ aS 1 ie r ?. rst cousin of the plaintiff Sheo 
Dayal Singh. In para 5 the plaintiff 
said that Suraj Bali Singh had been 
i»orn of this woman some four years 
after Nattha Singh had died. Suraj 
mil oingh, defendant 1 , rotorted with 
the defence that the plaintiff was of 
illegitimate descent. He admitted that 
he was the son of Jawahir Singh, but 
pleaded that he was the offspring of an 
illicit intimacy between Jawahir Singh 
and a Kachhi woman. Evidence was 
Riven in the case. Tho Court of first 
instance held that the plaintiffs were 
entitled to succeed, the Munsif being of 
opinion that it was in tho circumstances 
for defendant 1, Suraj Bali Singh to 
establish his allegation that Sheo Dayal 
oingh was illegitimate. In appeal tho 
oubordinato Judgo reversed this finding. 

He was of opinion that the burden of 
proving his legitimacy was upon plain- 
till 1 Shoo Dayal Singh. He held that 
he had failed to do so and that ho had 
also failed to establish that he was the 
nearest roversioner of the deceased 
/alim Singh. 

So far as this latter point is concerned 
tho Subordinate Judge omitted to notice 
that tho pedigree which had been put in 
by tho plaintiff was admitted by tho 
defendant in tho course of tho proceed, 
ings in tho Court of first instance. In- 
doed tho pedigree which defendant 1 
set up tallied almost exactly with tho 
pedigree attached to tho plaint. The 
only thing which was denied by defen. 
dant 1 was that Sheo Dayal camo with- 
in this pedigree inasmuch as he was an 
illegitimate child. Looking at tho defen- 
dant's own pedigree it is quite clear 
that his case was that there was no 
nearer relative of Zalim Singh in exis- 
tence than himself. It follows, therefore 
that if the plaintiff Sheo Dayal Singh 
can bo held to be the legitimate son of 
Jawahir Singh, the suit ought to have 
been decreed and the decision of the 
lower appellate Court is wrong. On the 
pedigree set out by both the parties 
Sheo Dayal Singh is a degree nearer in 
relationship to Zalim Singh than Suraj 
Bali Singh, assuming that both of them 
are of legitimate descent. The argu. 
ment here has been that the lower ap- 
pellate Court wrongly laid the burden of 
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proving legitimacy on the plaintiff and 
in my opinion this contention is a good 
one and must be given effect to. The 
view of the law taken by the Subordi- 
nate Judge is clearly wrong and the 
Alunsif rightly held that on the plead- 
ings the burden of proving the illegiti- 
rnacy of plaintiff 1 was cast upon defen- 
dant 1 It is of course necessary, as tho 
subordinate Judge observes, for the 
plamtm to establish that he is the 
nearest reversioner of Zalim Singh; but 
so far as the question of legitimate des- 
cent is concerned, in establishing his 
case plaintiff 1 is entitled to rely upon 
any presumption which the law makes 
in his favour, and there is a legal pre- 
sumption in favour of legitimacy. 

Here wo have the paternity of plain- 
tiff 1 admitted. The defendant admits 
that he is tho son of Jawahir Singh. 
That being so, the presumption would bo 
that ho is Jawahir Singh’s legitimate 
son; and if tho case for the defendant 
was that he was not a legitimate son 
but tho son born of a Kachhi mistress, 
then I hold that it lay upon tho defen- 
dant to establish this point. Tho law 
as to the presumption in favour of legi- 
timacy is well understood. I have had 
a long argument addressed to mo by tho 
learned counsel for the defendant-res- 
pondent who referred me to tho provi- 
sions of S. 112, Evidence Act, but the 
general presumption in favour of tho 
legitimacy does not arise under that 
section. That section raises a presump- 
tion, which tho law says is to bo conclu- 
sive unless a particular fact to the con- 
trary is established. S. 112 has nothing 
to do with the gcnoral presumption of 
legitimacy which the law allows. Tho 
presumption arises under S. 114 and not 
under S. 112. Of course in order to 
raise a presumption of this kind there 
must be some facts to support it. Hero 
we have tho one fact, namely, that tho 
paternity of plaintiff 1 was admitted by 
the defendant. I might also refer to 
certain documentary evidence on the 
record, which shows that plaintiff 1 , 

Sheo Dayal Singh has been recorded in 
the khewats for many years as being in 
possession of under-proprietary shares in 
this village, shares which he seems to 
have inherited equally with Nattha 
Singh, who is said to be the father of 
defendant 1. This evidence strengthens 
the presumption which the law allows 
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and makes it more difficult to overturn. 
So far as we have to deal with the 
defendant’s evidence I hold, agreeing 
with the Munsif, that it is worth noth- 
ing at all. The result therefore is that 
the decision of the Court below must be 
deemed to be erroneous on the point of 
law. The adjustment of the burden of 
proof is a question of law and it is on 
this question of law that the lower ap- 
pellate Court has gone wrong. It only 
remains to be noticed that the appellant 
in this case is Dularey Singh who, as 1 
have said, is a transferee of an eight 
annas share in this property. Sheo 
Dayal Singh has submitted to tho judg- 
ment of the lower appellate Court and 
no roliof is claimed by him here. I may 
montion here a faot which is referred to 
in tho decision of tho Subordinate Judge. 
It seems that whon tho appeal came on 
before him for hearing this man. Sheo 
Dayal Singh put in an affidavit in which 
ho acknowledged that he was of illegiti- 
mate descent Tho Subordinate Judge 
very rightly rofused to pay any atten- 
tion to an affidavit put in such circum- 
stances and I think it was in all proba. 
bility a collusivo statement made be- 
causo Shoo Dayal Singh had, in somo 
way or other, been won ovor by some of 
tho defendants. This statement or affi- 
davit cannot be taken into consideration 
for tho purpose of determining whether 
tho decision of tho Court below is right 
or wrong. I hold that tho burdon of 
proving illegitimacy was on defendant 1, 
and that that burden was not dis- 
charged. Consequently the finding must 
bo that Shoo Dayal Singh, plaintiff 1, is 
of legitimate descent. Dularey Singh 
who is tho appellant hero and who has 
taken a transfer of plaintiff l's interest 
is entitled to have his transfer protected 
The result therefore is that the appeai 
is allowed, the decroo of tho lower appel- 
late Court is set aside, and it is ordored 
that a decree be passed in favour of 
Dularey Singh giving him possession of 
an eight annas sharo of the property in 
dispute. The respondents will pay the 
appellant’s costs in proportion in this 
Court and in the lower Courts. 

B.v./r.k. Appeal allowed. 
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Lindsay, J. C. 

Shtodarshan Lai and another — Defen- 
dants— Appellants. 

v. 

Asseiar Singh and another — Plaintiffs 
— Respondents. 

Second Appeal No. 224 of 1917, De- 
cided on 7th February 1918, from decree 
of Dist. Judge. Rae Bareli, D, - 7th March 
1917. 

(•) Practice — New plea— Fre»h plea arising 
out of facts coming to light during progress 
of suit and not within knowledge of either 
party before, can be raised during progress 
of suit. 

A party to a suit is quite competent to raise n. 
fr«*»h pica during the progress of the suit, if that 

S lea arises out of facts which come to light 
uriog the course of the suit, and which were- 
not in the knowledge of citbor party. 

fP 10G C 2) 

(b) Civil P. C. 11908). S. 100-Finding of 

fact can be questioned in second appeal if 
lower Court failed to consider entire evi- 
dence on record. 

A finding of fact can be questioned in second 
appeal, if it is found that tho lower appellate 
Court failed to consider the entiro evidence on 
the record relating to that fact. [I» 107 C 1] 

ic) Evidence Act ( 1872). S. 114 — Presump- 
tion. 

The presumption arising under S. 114, Evi- 
dence Act. as to the legality and correctness of iv 
Court’s proceedings can onlv bo overturned by 
exceptionally strong ovidencc. (P 107 C 2], 
(dt Civil P. C. (19081. S. 47 — Executing 
Court— Powers of— Directions as to execu' 
tion in decree— Jurisdiction of Executing, 
Court must be determined with reference to 
them — It cannot grant relief in any other 
manner than decree allows and cannot go be- 
hind decree so as to question legality or cor- 
rectness of it — Relief not provided for in. 
decree cannot also be granted. 

The jurisdiction of a Court conducting execu- 
tion proceedings must be determined with refer- 
ence to the directions contained in tbo decree, 
including any direction which the Court may 
give regarding the manner in which the roliof 
granted by the decree is to be secured to the per- 
son entitled to it. The rowers of tbo executing 
Court aro circumscribed by anv such directions 
set out In the decreo and it has no jurisdiction 
to award relief in any other manner than tbo 
decree allows. It has no power to go behind the 
decree so as to question its legality and correct- 
ness. [P 108 C 2) 

A decree in a mortgage suit provided that pos- 
session of the mortgaged property was to bo mado 
over to the mortgagee on a certain date in tho 
event of the mortgagor not paying to the mort- 
gagee a fixed sum togother with the costs of the' 
suit before that date. The mortgagor having 
failed to pay to tbo mortgagee the fixed sum and 
the costs before the said date, the mortgagee ap- 
plied for delivery of possession of the mortgaged’ 
property and possession was delivered to him ac- 
cordingly. Thereafter ho applied to the Conrt 
for realization of the costs mentioned in the 
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decree. For that purpose the Court sold the 
mortgaged property in his possession : 

Held : that the sale was void, inasmuch as the 
executing Court had no authority to order the 
sale, for which there was no provision in the 
decree : G All 260 (P C) and 7 All 102 (P C). 
Hist. [P 10S C 1] 

Gokaran Nath Misra and Harkaran 
Nath Misra — for Appellant. 

Sami Ullah Deg and Mujtaba Husain 
— for Respondents. 

Judgment . — The suit out of which this 
appoal has 'arisen was brought by the 
plaintiffs-respondents for redemption of 
a /mortgage of certain shares in three 
villages, which were mortgaged to one 
Bhagwandin Tewari on 24th August 1873 
without possession. Tbo plaintiffs are 
the representatives of the three mort- 
gagors, who were three brothers named 
Mardan Singh, Bhairon Bakhsh Singh 
and Rughubir Bakhsh Singh. It is 
proved that one of the terms of this 
mortgago was that if iutorest were not 
paid at the stipulated periods, the mort- 
gagee was to ho entitled to tako posses- 
sion of the property and to appropriate 
the profits in lieu of interest. Accord- 
ingly a suit was brought by the mort- 
gagee Bhagwandin in the year 1.876 and 
ultimately a decree was passed upon a 
compromise, in accordance with which 
possession of the raortgagod shares was 
to bo mado over to the mortgagee from 
the 1st Kartik 1281 Fasli in the event of 
the mortgagors not paying to ths mort- 
gagee a sum of Rs. 1,921 together with 
the costs of the suit (including the vakil's 
foo) by the end of Kunwar. There was a 
further declaration in the decree to the 
effect that the amount of costs payable 
to the mortgageo-rospondont was Rupees 
222 . 10 . 0 . 

To turn for a moment to the- defence 
which was raised in the present suit, the 
case for the defendants was that the 
right of redemption had been extin- 
guished. It was pleaded that Bhagwan- 
din, who was the prodecessor-in-interest 
of the defendants, had acquired the mort- 
gaged property by sale in execution of a 
decree. It is obvious from the record 
that when the defendants were called 
upon in the Court of first instance togive 
particulars of the manner in which the 
property had come to be purchased by 
Bhagwandin, they were unable to give 
any definite information. As it subse- 
quently turned out, the sale took place 
in the year 1877 and most probably the 


defendants had no precise information 
regarding the circumstances of the sale 
at the time when their pleader was 
called upon to state his case. He first 
of all told the Court that Bhagwandin 
the mortgagee had purchased the pro- 
perty in suit in execution of a money- 
decree. Later on whon certified copies 
oUhe proceedings of the years 1876 and 
1877 had been procured, it became ap- 
parent that Bhagwandin had actually 
got this property sold for the purpose of 
realizing the costs which were specified 
in the decree of 24th August, the terms 
of which I have set out above. It will 
be remembered that the amount of costs 
declared to bo due by the decree came to 
Rs. 222-10-0. On these facts being dis- 
covered, the plaintiffs put forward a 
case that the decree had beon fraudu- 
lently executed, that the salo in execu- 
tion was invalid and that there was no 
bar to their right of redemption. In 
consequence of this new plea an issuo 
was raised as to whether the execution 
proceedings, in tho course of which Bhag- 
wandin came to purchase this property, 
wero or were not fraudulent. Eventu- 
ally the Subordinate Judge camo to the 
conclusion that tho proceedings wore 
fraudulent. Ho came to this finding 
upon tho ground that it appeared that 
these proceedings in execution woro 
taken behind the backs of the judgment- 
debtors, that is. tho mortgagors. The 
result was that ho gave the plaintiffs a 
decree for redemption. 

This decree has been upheld in appeal 
by the lower appellate Court. Now tho 
case for the defendants horo is that both 
the Courts below were wrong in holding 
that any fraud on the part of Bhagwan- 
din had been established. In tho first 
place, it is pointed out that no case of 
fraud had been set out in the plaint. 
But that fact is easily explained by 
what has been said above. It is mani- 
fest that both parties to the suit had I 
very little personal knowledge of what 
had taken place so far back as the yeari 
1876. The plaintiffs wero minors at thel 
time and the defendants have derived 
their title from the original mortgagee! 
and probably knew little or nothing 
about the real facts. It was, in my opi- 
nion, quite competent to the plaintiffs, 
when the particulars of tho execution 
proceedings in the year 1876-1877 came 
to be revealed, to raise the plea that 
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Bhagwandin had acted fraudulently in 
executing the decree for costs. The sub- 
stance of the charge made by the plain- 
tiffs, after they became aware of the 
real facts, was that Bhagwandin worked 
a fraud on the Court by representing 
that he was entitled to have the property 
brought to sale for the purpose of re- 
covering the costs which the Court had 
awarded him. 

There was a good deal of oral evidence 
of an extremely vague nature given in 
the course of the trial. The plaintiffs 
attempted to show by the statements of 
their witnesses that the throe'mortgagors 
Mardan Siugh, Bhairon Bakhsh Singh 
and Raghubir Bakhsh Singh had loft the 
village almost immediately nftor Bhag- 
wandin got his decree for possession in 
the year 1876. On the other hand, the 
defendants produced soino oral evidence 
for tho purpose of showing that the 
three brothers remained in tho villago 
for somo considerable period aftor tho 
result of tho suit in 1876. All this oral 
evidence appears to mo to bo practically 
'of no value at all. At tho samo time I 
[should bo bound by tho finding of tho 
lower appollato Court, were it not for 
itho fact that it soeins to mo that no at. 
tontion lias been paid to tho documcn- 
itary ovidenco in tho case, which consists 
of certified copies of various orders 
which wero passed in tho execution pro- 
coodings. 

It is not to bo doubted that as soon as 
tho period montionod in tho decree had 
expired, Bhagwandin applied for deli- 
very of possession over the mortgaged 
Property and it is quite certain that pos- 
session was delivered to him accordingly. 
It is also quito clear that very goon after 
taking possession ho made an application 
to tho Court asking for tho realization of 
tho costs which wore montioned in the 
docroe. It would seom that at first 
ho had applied for tho arrest of one or 
other of the judgment-debtors and that 
some attorn pt had boon made to attach 
certain property without rosult. Eventu- 
ally however ho got oxocution taken out 
against tho property which had boen 
mortgaged to him, aud after a long series 
of proceedings this property was. brought 
to sale and purchased by Bhagwandin 
himself. I lay stress upon the fact that 
those proceedings extended over a consi- 
dorablo time, because it seems to me that 
tho presumption ought to bo made that 


what the execting Court did in the course 
of executing the decree was all done 
rightly and in order. It is fairly certain 
that on various occasions processes must 
have been issue! to tho judgment-dob- 
tors. 

We find that tho ordinary steps 
were taken for attachment of tho im- 
movable property, that inquiries woro 
made for the purpose of preparing the 
sale statement, that reports were sent 
through tho Revenue Authorities to tho 
Local Government for the purpose of ob- 
taining sanction to the sale of tho judg- 
ment, dobtors* property and also that the 
Revenue Authorities arranged that tho 
occupancy rights were to bo reserved to 
tho judgment-dohtors in a portion of tho 
property which was to ho sold. In these 
circumstances tho plea that all these 
proceedings wero takon behind the backs 
of the judgment. dobtors when they had 
loft the villago and had no knowledge of 
what was going on. seems to mo to he 
one which could not bo rightly ontor- 
tained. The presumption in favour of 
tho legality of these proceedings is an 
exceedingly strong one and could only bo 
overturned by exceptionally strong ovi- 
dcnce which is not to ho found upon ths 
record. Indeed, as I have said, the ovi.| 
dcnce regarding tho aksenco of these 
mortgagors from their villago aftor pos- 
session of the property had boon deli- 
vered to tho mortgagee is of an extreme- 
ly vaguo and unsatisfactory nature. It 
certainly was in no way sufficient to over- 
turn the presumption in favour of tho 
legality of tho proceedings which is re- 
cognized in S. 114, Evidence Act. At 
one stage of tho case tho learned counsel 
for tho respondents drew attention to 
the provisions of tho Code of Civil Pro- 
cedure of 1859, which regulated the 
course of business in tho Courts at tho 
time when these oxocution proceedings 
wero taken. 

He pointod out that the Code did not 
provide for direct notice being given to 
the judgment-debtors in cases where 
execution was being sought by attach- 
ment and sale of immovable property. 
If that is tho case, then obviously the 
plaintiffs cannot bo heard to say that 
any fraud took place in tho carrying out 
of the execution proceedings, for obvi- 
ously if no notice to 'the judgment-debt- 
ors was necessary, there was no illegality 
or fraud in their not being given any 
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notice by the Court. On a review of all 
the evidence upon this question of fraud, 
and bearing in mind the law upon the 
subject, it seems to me -that the finding 
of the Courts below that the execution 
proceedings were fraudulent cannot be 
maintained. There is not the slightest 
evidence on the record to show that 
Bhagwandin practised any deception upon 
the Court. He did not conceal any facts; 
on the contrary it is apparent from the 
copies which have been produced that he 
informed the Court that he had already 
got possession of the mortgaged property 
under the decree and that he was seek, 
ing further relief by asking for sale of the 
same property for the purpose of realiz- 
ing the costs which were specified in the 
decree. If the Court with all the facts 
stated before it and with the decree in 
front of it ordered execution to issue, I 
do not see how any fraud can bd imputed 
to Bhagwandin. I am satisfied therefore 
that the plaintiff's were not entitled to 
succeed on any ground of fraud. 

There remains however the important 
question of law as to whether these sale 
proceedings were valid proceedings; in 
other words, was the Court acting with- 
in its jurisdiction in ordering sale of tho 
property? Some argument was address- 
ed to me at the time of tho hearing re- 
garding the principles which have been 
laid down in cases which have arisen un- 
der the provisions of what was formerly 
S. 99, T. P. Act. It was pointed out 
that it was settled that sale of property 
which had taken place in violation of 
the provisions of S. 99 was not void but 
only voidable. It is however not neces- 
sary to discuss this question, for the 
present case was not a case under that 
section. The execution sale at which 
the mortgagee purchased the property 
.took place long before the Transfer of 
iProperty Act was enacted. I have to 
|deal with the question of jurisdiction 
and after long consideration I have come 
to the opinion that the sale was void in- 
asmuch as the executing Court had no 
authority to direct a sale for the realiza- 
tion of costs. I have already mentioned 
the contents of the decree which was 
passed on 24th August 1876. It is per- 
fectly clear that the decree did not 
award the plaintiff Bhagwandin any 
other relief than that of possession over 
the mortgaged property; and he was 
only entitled to that relief in case the 


judgment-debtors made default in pay- 
ment of a certain sum (which was set 
out in the decree) by the end of the 
month of Kunwar. It obviously was not 
the intention of the Judge who passed 
this decree to allow any execution pro- 
ceedings to be taken by way of attach- 
ment and sale of the judgment-debtors’ 
property for the purpose of awarding 
costs to Bhagwandin, and this is all the 
more clear by a reference to the terms 
of the compromise upon which the de- 
cree was based. 

The jurisdiction of a Court conducting 
execution proceedings must be deter- 
mined with reference to the directions 
contained in the decree, including any 
direction which the Court may give re- 
garding the manner in which the relief 
granted by the decree is to bo secured to 
the person entitled to it. The powers 
of the executing Court are circumscribed 
by any such directions set out in tho de- 
cree and it has no jurisdiction to award! 
relief in any other manner than the de- 
cree allows. It has no power to go be- 
hind the decree so as to question its 
legality or correctness. In the present 
instance the decree was plainly rone for 
possession of immovable property. That 
was the relief which the executing Court 
had jurisdiction to secure to tho decree- 
holder. In realizing the costs by salo of 
the property the Court was not execut- 
ing tho decree as it stood, but was add- 
ing a term to the decree which it had no 
authority to do. In support of this opi- 
nion I may refer to a decision of their 
Lordships of the Privy Council which is 
to be found in Kalka Singh v. Paras- 
ram (l). That was a caso in which two 
persons obtained a decreo for recovery of 
a share in a certain taluka. The decreo 
did not contain any order or direction 
for payment of mesne profits, but not- 
withstanding this tho decree-holders ap- 
plied in execution for the payment of 
such profits. The Deputy Commissioner 
made an order upon this application and 
awarded mesne profits to the decree- 
holders. Some years later an application 
was made for the purpose of giving effect 
to this order. The District Judge who 
presided over the executing Court dis- 
missed the application on the ground 
that there was no decree awarding mesne 
profits. This decree was affirmed in ap- 
peal by the Judicial^ Commissioner 

1. (1695) 22 Cal 431=22 I A 68 (P C). 
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It was argued before their Lordships 
of the Privy Council that both the Dis- 
trict Judge and the Judicial Commis- 
sioner were bound by the order which 
the Deputy Commissioner had passed 
some years earlier and that it was no 
longer possible to hold that the decree 
did not award mesne profits. This argu- 
ment was repelled by their Lordships, 
who pointed out that the Court which 
was charged with the execution of the 
decree had in fact no power to award 
mesne profits which were not mentioned 
in the decree. They held that the Dis- 
trict Judge and the Judicial Commis- 
sioner wore right in saying that the 
order passed by the Deputy Commis- 
sioner awarding mesne profits was an 
order made without jurisdiction; and 
they pointed out that the want of 'juris- 
diction aroso from the fact that tho de- 
croo which was to bo executed gave no 
directions at all for mesne profits. Tho 
Doputy Commissioner iu allowing the 
claim for roosne profits had acted with- 
out jurisdiction inasmuch as he had 
addod to tho docroo a term which was 
not there. There aro indeed authori- 
tios to show that an error in constru- 
ing a docroo will not vitiate the proceed- 
ings, Ham Kir pal v. Hup Kuan (2) and 
Bent Ham v. Nanhu Mai (3), but this is 
not one of those cases, for it soems to me 
that no quostion of interpretation of a 
docroo can possibly arise in rospect of 
language which is not to be found in the 
docroo itself. As I have said tho decree 
of 24th August 187G merely direc- 
tod that possession over tho mortgaged 
property should be delivered to Bhag- 
wandin upon the failure of the judg- 
ment-debtors to pay tho sum of Rupees 
, . 1 together with costs tho amount of 
which was declarod to be Rs. 222-10-0. 
Thore was absolutely no diroction in the 
decree for realization of the costs by sale 
of the property. The judgment-dehtors 
wore to pay the costs together with tho 
other sum named in the decree and if 
they failed to do so, the only liability to 
which they were subjected was that of 
losing possession which was to be deli- 
vered to tho decree. holder. 

For these reasons therefore I am satis- 
fied that the sale in execution of tho de- 
cree for costs was a void sale and cannot 
ho relied upo n by the defendant-appel- 
•2. (1*84) C All 209=11 I A 37 (P C)T 
3. (1335) 7 All 102 =11 I A 181 (I* C). 


lants for the purpose of resisting the 
present claim for redemption. The de- 
cree of the Court below is therefore 
right though not for the reasons given by 
the learned District Judge. The appeal 
fails and is dismissed with costs. 

B.V., R.K. Appeal dismissed. 
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Lindsay, J. C. 

Ghasi Ham — Plaint ill' — Appellant, 
v. 

Dalel Singh and others — Defendants — 
Respondent. 

Second Appeal No. 341 of 191G, Deci- 
ded on 20th August 1917, from decieo of 
Dist. Judge, ITardoi. D/- 30th June 1910. 

Civil P C (1908). O. 21. R. 2 — Satisfac- 
tion not certified or brought to Court's 
notice— Decree-holder purchasing equity of 
redemption of J. D.— J. D. suing for re* 
demption without getting sale set aside— 
Execution sale is nullity as decree holder 
bad-committed fraud in not certifying and 
hence J. D. can redeem. 

During the course of an execution proceeding 
the decree was satisfied out of Court but tho 
satisfaction was not certified to or brought to 
tho notico of tho Court. The decree-holder 
brought an equity of redemption belonging to 
the judgment debtor to sale and purchased it 
lnm«elf. Tho judgment-debtor then brought a 
suit for redemption in rotpcct of the property 
without having got the sale sot aside. 

y/c/d: that the execution sale was a nullity 
inasmuch a* by failing to certify tho satisfaction 
of the decree to tho Court, the docrco holder had 
committed a fraud on tho Court, and that there- 
fore the judgmcnt-dcbter was entitled to redeem 
the property. (P 111 C 2) 

Gokaran Nath Misra — tor Appollant. 
Hasudeo Lai — for Respondents. 
Judgment— The facts of this case may 
ho stated shortly as follows. The mat- 
ter in issue !>etween tho parties in tho 
right of tho plaintiff appellant, Ghasi 
Ram, to redeem a mortgage which was 
executed by his father Dalip Singh on 
2 1th Juno 1872. Tho first four defen. 
dants in tho case aro tho representatives 
of tho mortgagee. A plea was raised to 
the effect that the plaintiff had no right to 
redeem because tho equity of redemption 
of the property mortgaged, had vested 
in another person Bhikham Singh, who 
was impleaded as defendant 5. Bhi- 
kham Singh also resisted the claim for 
redemption, saying that the right to re- 
deem was with him and not with tho 
plaintiff. The way in which Bhikham 
Singh came to be interested in this 
matter is as follows. On~26th October 
1900 he got a money decree against the 
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plaintiff Ghasi Ram in the Court of the 
Munsif of Bilgram. That decree was for 
a sum of Rs. 150. On 13th April 1904 
Ghasi Ram, in order to arrange for the 
satisfaction of this decree and in order 
to discharge certain other debts which 
were owing to him, sold certain property, 
other than the property mortgaged, to 
Bhikham Singh for a sum of Rs. 500. 
It was stated in this salo-dced that 
Rs. 150 had been set off on account of the 
money which the vender owed Bhikham 
Singh under the Munsif s decree above 
referred to. After this sale-deed had 
been executed, a dispute arose between 
Ghasi Ram and Bhikham Singh regard- 
ing ox-proprietary rights. Bhikham Singh 
took up tho position that the understand- 
ing was at the time of the sale thatGhasi 
Ram was not to retain any ex-proprie- 
tary rights in the land sold. 

On the other hand Ghasi Ram s case 
was that ho was entitled by law to have 
theso ex-proprietary rights and that in 
fact Bhikham Singh could not in any 
way deprive him of them. Tho matter 
was taken before a revenue Court and 
it was decided that Ghasi Ram was en- 
titled to ex-proprietary rights. After 
this Bhikham Singh brought a suit in 
tho Court of the Suboruinato Judge of 
Havdoi demanding cancellation of tho 
Siilo.dood. He sot a .loevoo in hi* favour 
in that Court on 18th July 90o. Ha - 
ing obtained this decree Bhikham Singh 
then applied to execute tho Munsif s 
decree for Rs. 150 and made an applica- 
tion for that purpose on 21st June 1900. 
Moantimo Ghasi Ram had tiled an ap- 
peal agaiust tho decree of the Subordi. 
nate Judge and on 30th November 190G 
tho District Judge allowed the appeal 
and dismissed the suit of Bhikham Singh 
for cancellation of the salo-decd. Ibis 
order of the District Judge was upheld 
in appeal by an order of this Court 
dated 30th May 1907. Notwithstanding 
tho fact that Bhikham Singh lost his 
case in appeal before the District Judge 
of Hardoi he persisted in going on with 
the execution proceedings and on -Oth 
Decomber 190G he had Ghasi Ram s pro- 
perty brought to sale and purchased it 
himself. The property which was 
brought to sale on this occasion was the 
property hold in mortgage under the 
deed which had been executed on 24th 
June 1872 ; in other words, as a result 
of this auction sale Bhikham Singh be- 


came the purchaser of the equity of re- 
demption of the mortgaged property now 
in suit. This sale was confirmed by the 
executing Court on 24th January 1907. 
Bhikham Singh never applied for any 
sale-certificate until 24th March 1914. 
The present suit for redemption was 
brought on 26th August 1915. The 
Munsif held that Bhikham Singh took 
nothing by his purchase of 20th Decem- 
ber 190G inasmuch as he had committed 
a fraud on the executing Court. He, 
therefore gave a decree for redemption 
in favour of the plaintiff-appellant. 
This decree has been reversed in ap- 
peal by the District Judge who was of 
opinion that the execution-sale was still 
binding upon Ghasi Ram and that un- 
til he succeeded in getting it set aside, 
he could not maintain the present suit. 

In his judgment the learned Judge 
observes that tho deorce in execution of 
which tho sale took place, was no doubt 
satisfied by the salo-decd which Ghasi 
Ram had executed in favour of Bhikham 
Singh on 13th April 1904 hut ho was 
of opinion that becauso satisfaction of 
the decrco was never certified to tho 
Court as required by law there was no 
bar to tho execution of the dccreo. With 
regard to the argument that Bhikham 
Singh was not a bona fide purchaser 
the learned Judge held that this was a 
matter which could not ho considered 
in the present caso. His view was that 
the sale in execution was not a nullity 
and that Ghasi Ram should either have 
applied or sued to have tho sale sot 
aside. It may ho mentioned hero that 
although Ghasi Rain had won his case 
in appeal by 30th November 1906 while 
the execution proceedings were still run- 
ning their course, lie never brought to 
the notice of the Court that tho result of 
the appeal was that tho decree had 
been satisfied and that there was no 
occasion for proceeding any further in 
execution nor does ho appear in any way 
to have offered any resistance to the 
execution proceedings after he had won 
his caso in appeal. 

Tho question which I have to decide 
here is whether in the present suit it is 
open to the plaintiff Ghasi Ram to plead 
that the execution-sale at which Bhi- 
kham Singh purchased was a nullity and 
does not stand in the way of his claim- 
ing redemption or whether be is so 
bound by the proceedings in execution 
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as to be debarred from claiming redemp- 
tion until he has got the sale proceed, 
ings set aside by suit. It seems at least 
doubtful whether any suit for the pur. 
pose of having the sale set aside could 
now bo entertained for any remedy of 
this naturo would appear to be time- 
barred. However I have come to the con. 
elusion that the rights of the case are 
with tho plaintiff and that thero is no 
bar to hia seeking redemption and plead, 
ing that Bhikham Singh has no title to the 
property which he acquired at tho auc- 
tion-sale. It is admitted on all hands that 
the conduct of Bhikham Singh in conncx. 
ion with those execution proceedings was 
fraudulent. Thero can as the lower appol. 
lato Court remarks be no doubt that a f tor 
30th' November 1906 when Ghasi Ram 
and Bhikham Singh woro restored to 
their original position as it was after the 
oxccution of tho salo-doed of 13th April 
1904 tho result was that tho decreo in 
favour of Bhikham Singh was fully satis, 
fiod. Consequently it was tho duty of 
Bhikham Singh as decree- holdor to in- 
form tho Court that his docreo had been 
adjusted. This duty was imposed on 
him by S. 258 of tho old Civil P. C. 
(Act 14 of 1882), which corresponds with 
O. 21, R. 2, of the prosent Code. That 
section algo providod that tho judgment- 
debtor might inform tho Court of tho 
adjustment and apply for issuo of a 
notico to tho decreo. holdor, but while tho 
judgment-dobtor "might" mako this ap- 
plication, tho docrco-holder was by law, 
and is still by law, bound to cortifv to 
tho Court. It is true that S. 258 and 
O. 21, R. 2, provide that a payment or 
adjustment which has not been certified 
to tho Court, shall not be rocogni/ed by 
any Court executing the decreo and tho 
learned District Judge is quit© right in 
saying that in tho circumstances attend- 
ing tho oxocution of tho decreo which 
resulted in tho sale of tho property tho 
Court was not debarred from ordering 
oxccution inasmuch as the adjustment 
had not been certified to it. But it is 
plain at the same aime that if Bhikham 
Singh had done what the law required 
of him and had given the Court the in- 
formation which he was hound to give, 
tho Court would certainly have stopped 
execution proceedings and prevented tho 
proporty from being brought to sale. It 
must therefore be held that by this 
breach of duty and by withholding the 
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information which ho was hound to give 
Bhikham Singh committed a fraud upon 
the Court by means of which he was 
enabled to purchaso tho property in exe- 
cution. 

Ho cannot, in my opnion, be allowed 
to avail himself of his own fraud and 
consequently I am satisfied that in the 
present caso ho ought not to be allowed 
to succeed on tho plea that he purchased 
the propert> and holds tho certificate of 
tho Court which confirmed tho sale. 
There is no question of the rights of 
third parties being affected in any way. 
If that wore so, it might he necessary to 
consider how far tho plaintiff was to 
blame in standing by and not informing 
the executing Court that tho decreo had 
l»cen adjusted. As between Ghasi Ram 
and Bhikham Singh no such question can 
arise. Tho plain fact remains that Bhi-i 
kharn Singh committed a fiaud and ac-| 
quired the right to redeem tho proporty! 
now in suit, and ho cannot be allowed to 
pload his own fraud and to tako any' 
benefit thereby. Fraud as has ropoat-j 
odly been said, vitiates tho most solemn 
transactions. I find therefore that the 
appellant has the right to redeem this; 
mortgago and that Bhikham Singh has; 
no such right. Tho lower appellate! 
Court has disposed of the case on a proli- 1 
minory point and has not gone into the 
other matters which are in dispute bet- 
ween the parties regarding tho state of 
the mortgage account. Under O. 41, 
R. 23, I revorso tho decree of tho Court 
bolow and send tho case back for dispo- 
sal upon tho merits. Costs hero and 
hitherto will abido tho result. 

ff.v./R.K. Cause remanded. 
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Lindsay, J. C. 

Bem Madho— Defendant — Applicant, 
v. 

Kanhaiya Lal — Plaintiff — Opposite 
Party. 

Misc. Appln. No. 42 of 1917, Decided 
on 19th March 1917, against order of 
Sub Judge, Bara Banki, D/- Gth August 
1916. 

Practice — Adjournment — Notice of ad- 
journed hearing given to counsel if sufficient. 

Where a counsel filed an application for revi- 
sion and represented the applicant on the date 
fixed for hearing, but the application could not 
be heard on that date, and notice of the adjourned 
date of hearing was later on given to that, 
counsel, who said at that time that he had uo 
instructions and bad returned the papers. 
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Held : that the notice was sufficient. 

[P 112 C 1] 

St. C. Thompson — for Applicant. 

S. .V. Sinha — for Opposite Party. 

Judgment — This is an application of 
one Beni Madho for restoration of a case 
of his which was dismissed by my order 
dated 15th January last. On that date 
it appears that the applicant's counsel 
was not in attendance and the applica- 
tion was dismissed for want of prosecu- 
tion. It is now urged that the failure of 
the applicant to attend on the date in 
question was unavoidable inasmuch as 
he had no notice of tho date. It seems 
from the record of the case that the ap- 
plication for revision was first fixed for 
2nd January last. On that date the case 
■could not be taken up for hearing on 
account of tho Court being engaged in 
other work. The applicant was repre- 
sented by two counsel on that date. 

The next date fixed was 15th January 
and a notice of this date was given to 
Mr. Ali Ausat, one of the counsel who 
appeared on 2nd January. Mr. Ali Ausat 
endorsed on the Courts’ notice a state, 
mont to tho effect that he had no instruc- 
tions in the mattor and asked that notice 
should be given to Mr. M. A. Khan, Bar- 
rister, who had filed tho application for 
revision. Notice was also given to this 
gentleman, who said that he had no 
instructions and that he had returned 
tho papers. With this it appears to mo 
I have got nothing to do. It is sufficient 
to say that counsel was engaged by this 
applicant, that notice of tho dat T fix ^ 
for hearing was served upon the counsel 
,and according to the Civil Procedure 
Code and the practice of this Court that 
|not ice was sufficient. I refuse to allow 
the application for restoration. It is 
(rejected with costs. 

b.v./r.K. Application rejected . 
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Stuart and K an h ait a Lal, A. J. Cs. 

Beni Madho Singh and other*— Plain- 
tiffs— Appellants. 


v. 


Tahsildar of Unao— Defendant— Res- 

I ' 0 Fir°s't t Appe ! >l No. 163 of 1916, Deci. 
,]e<] on 23rd March 1917, from decree of 
Sub-Judge, Unao, O'- 30th November 

"li? Co-oper.Iive Socielie* Act (1912). 
S 42— Civil Court cannot entertain Milt tor 


declaration that order of liquidator under 
S. 42 (2) is ultra vire«. 

Civil Court cannot in view of S. 42 (6), onter- 
taln a suit for a declaration that an order of the 
liquidator passsd under S. 42 (2) is ultra vires 
aud without jurisdiction and cannot be execu. 
ted. [P 113 Cl] 

(b) Oudh Civil Digest (1917), Para. 272- 
Certificate of fee— Government Pleader ap- 
pearing for liquidator is bound to file certi- 
ficate — Co-operative Societies Act (1912), 

S. 42. 

Paragraph 272, is mandatory and a Govern- 
ment Plead-r, appearing in a case for a tahsil- 
dar, who has been impleaded in his capacity as 
a liquidator appointed under S. 42 (1), Co-opera- 
tive Societies Act, is not exompted from filing 
bis fee certificate as required by tho paragraph. 

(P 113 C 1] 

Puttoo Lal and Makund Behari Lal 
— for Appellants. 

Ajit Prasad — for Respondent. 

Judgment . — Beni Madho Singh, Bijai 
Singh and Dulam Singh instituted a suit 
in the Court of the Subordinate Judge of 
Unao. against the Tahsildar of Unao, as 
liquidator of the Dewar* Bank on the 
following allegations : Tho Dewar* 
Bank was a village Bank established in 
1917 It was a society deemed to he 
registered under Act 2 of 1912, although 
it wont into liquidation on 22nd Juno 
1210. The provisions of S. 42, Act 2 
of 1912. have application. Tho tahsil- 
dar defendant was appointed as liquid*, 
tor and ho had tho powers under S. 42 
of the Act from the date that it camo 
into operation. On 8th October 1915 ho 
pissed an order under the provisions of 
S 42 (b) and (d), by which ho directed 
Sheoratan Lal. Beni Madho Singh and 
Bijai Singh, meinbors of the society, to 
contribute Rs. 5,032-8-9 towards the as- 
sets. This order was under the provi- 
sions of S. 42 (5) enforceable by a civil 
Court having local jurisdiction in the 
same manner as a decree of the Court. 
The three plaintiffs instituted this suit 
for a declaration that the order in ques- 
tion was ultra vires and without juris- 
diction and that it could not be execu- 
ted. The Subordinate Judge dismissed 
the suit, partly on merits, but mainly 
on the ground that under tho provisions 
of S 42(6). a civil Court had no jurisdic- 
tion in respect of any matter connected 
with the desolution of registered society 
under the Act. The present appeal is 
preferred. 

It is puite clear from reading the 
order in question that the tahsildar, 
who was the liquidator under the Act, 
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hag made what on the face of it is a per- 
fectly legal ordor. lie was well within 
his authority in making this order. It 
has been argued before us that he had 
passed this order against the plaintiffs 
not us members of the society but as 
officials and that under the provisions 
of the section he had no right to deter- 
mine contributions to bo made by the 
officials. This plea would in any circum- 
stances have no effect in the case of per- 
sons who are also members. The plain- 
tiffs wero officers under the Act, but 
fclioy wero liable to contribute. Other 
points have been taken in appeal to the 
effect that tho liquidator did not give 
the benefit of some unspecified rule of 
limitation to tho plaintiffs, and that ho 
has suddlod them with a greater liabi- 
lity than that they should justly bear. 
Tho appollants have asked the civil 
Courts to decide ineffect whether the order 
of thoTohsi Idar was a fair and ijust' order, 
based on correct legal principles. This in 
what tho civil Courts are not allowed to 
deoido. Tho section is perfectly cloar. Tho 
ordor of a liquidator cannot he ques- 
tioned in the civil Court in the ordinary 
way. Tho Local Government under 
S. 43 (t) may make a rulo permitting an 
appoal from tho ordor made by a liqui- 
dator to tho Court of tho District Judgo. 
Up to date no such rulo has been made. 
Thus tho ordor of a liquidator cannot be 
questioned at presen! by way of an ap- 
peal to the Court of tho District Judge, 
and civil Courts are expressly barred 
from interfering with such an ordor. 
Tho learned Subordinate Judgo rightly 
decided that ho had no jurisdiction to 
hear the suit. 

There is only one point to ho added. 
Tho appellants attack the order award- 
ing costs on the ground that tho Govern- 
ment. Pleader of Unao who appeared for 
the defendant in lowor Court did not filo 
a certificate. Tho rule applicable is 
U. 272, Oudh Civil Digest. The rule in 
question is clear upon tho point. A legal 
practitioner appearing for the Crown, or 
Government, or tho Court of Wards, or 
a local authority need not file a certifi- 
cate. All other pleaders must file a 
certificate. If they do not do so tho foo 
cannot be ontered as taxed costs. Here 
the defendant was neither the Crown, 
tho Government, nor tho Court of Wards, 
nor a local authority. Tho circumstance 
that the pleader wa9 the Government 
I‘Jlb 0/10 & 16 


Pleader did not remove the necessity of 
filing a certificate. Tho rulo i< manda- 
tory and wo have no discretion. It 
must I e applied. We therefore cut out 
tho it«-n for pleader's fee from the de- 
cree. Hut as tho appellants have failed 
on all the main points we direct that 
they pav their own and those of 

the res|»on lent in this appeal. 

U.V.'lc.K. Appr<tl 
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I.tNhs.vv, J. C. 

Dot i — Plaintiff - Appellant. 

J.'atn Charon Lil — Defendant — Res- 
pondent. 

Second Rent Appeal No. ’»> of 1 DID. 
Decided on 12th Fefiruary 1917. 

Agr« Tenancy Ac! <19011. S. 164 — Suit for 
profits again*! Lambardar— !ntrrc*t on *hare 
can allowed, if account* falsified by 

lambardar. 

In .i *ult bv a co»har«r again.-t tl»« lainbardar 
for hi* d.ircof the |uofit«. tb© lamb.irdjr i* 
liable to pa v in»«*iefct on tli© amount of profits 
aw.mted to the co b irer. whero it is found that 
the lambardar ha* falsi lied tho accounts. 

IP 114 C 2} 

U.tmnpat J?um~for Appellant. 

P. C. 6' it pi * — for Respondent. 

J uihjmcnt .— This is a second appeal 
arising out of a rent suit brought by tho 
appellant against the respondent for the 
recovery of profits allegod to be duo for 
tho years 1320 to 1322 fasli. The suit 
was docroed in part in tho Court of first 
instanco. Tho defendant appealed to 
tho learned District Judge who reduced 
tho amount which tho first Court had 
allowed. Tho plaintiff now comes in 
second appeal to this Court and tlioro 
are three points to he considered. Tho 
first point is with regard to tho plain- 
tiff's claim in respoct of what is called 
the siwai income of the village. The 
point taken in this respect is that tho 
amount allowed to the appellant lias 
been miscalculated l»y the lowor appel- 
late Court. I have had some difficulty 
in following tho judgment of the learned 
District Judge in this matter. In the 
statement of account filed along with 
the plaint the plaintiff had put down 
the sawai incoino of this villago at 
Us. 100 a year. The learned Judge in 
his judgment referring to the evidence 
of a kanungo. which is on tho record, 
states that tho sawai profits wero esti. 
mated at Rs. 101-14-0 exclusive of naz- 



Ill Oudh 


Mahadeo v. Bhawani Bhikh 


rana and farighkhata. He also refers 
to a previous suit between the parties in 
which a vent Court had held that the 
recurring sawai income 'was only Rs. 75 
a year. He goes on to say that in the 
present case it was not shown that 
there was any special occasion during 
the years in suit on which na/.raDa was 
paid or that there was any farighkhata 
income. The Judge thought that no 
allowance in respoct of theso two items 
should be made and he then records his 
opinion that the amount of Rs. 104-11-0 
is a fair estimate of the sawai income 
"of the three years. ’ This is a matter 
in which I cannot follow the learned 
Judgo oi the Couit Lelow. Ho seems 
from what is said in an earlier part of 
his judgment to have accepted the ka- 
nungo s ovidenco and that evidence was 
to the effect that the income was Rs. 104 
odd per annum, uot Rs. 10* odd for the 
wholo three years. It seems to me 
therefore that the.o has been some 
mistake made in the calculation of the 
learned District Judgo. If we take it 
that the sawai income was Rs. 104 odd 
a year and if we hear in mind that the 
plaintiff claimed Rs. 100 a year in this 
respoct the proper amount allowable to 
him for three years was a sum of Rs. 50, 
that being the ono-sixth share of this 
income to which ho was ontitled. 

The next point made against the judg- 
ment of the learned Judge is that ho 
has made a mistake in connexion with 
the pay of a sipahi which was allowed 
to the defendant-respondent. This mis- 
take is admitted by the learned counsel 
for the respondent here. The Judge has 
deducted a sum of Rs. 48 from the 
amount allowed to the plaintiff. It ap- 
pears that the plaintiff's share of ex- 
penses on this account only comes to 
Rs 24 and not to Rs. 48. The third 
point taken is that interest should have 
been allowed by the learned Judge. The 
learned Judge .refused the claim for in- 
terest on the ground that there was no 
proof that any demand had been made 
from the defendant who is a lambardar 
and that it had been decided that in 
such circumstances interest was not 
payable. I am not disposed to agree 
with him in this. Presumably* the case 
which the learned Judge had in his 
mind was one reported as Mirza Sadtk 
Husain Khan_y^Ha fiz-nl.BahmanJ l). 
"l. (1903) GOO 39. 


1918 

There it was held by Mr. Spankie that 
interest should not be allowed against a 
lambardar, unless it was shown that he 
had wilfully withheld his accounts or 
had done any act which might make 
him equitably liable to pay interest. In 
the present case it seems to me quite 
clear from the evidence on the record 
which both Courts have accepted that 
the lambardar has falsified the accounts, 
lie put his agent in the witness-box to 
swear that there was no sawai income 
in the village. There is abundant evi- 
dence cu the record to show that this 
statement was a false statement and as 
I have said the . learned Judgo himself 
accepted the evidence of a kanungo in 
this respect. In these circumstances I 
do not think the lambardar can be heard 
to say that ho is not liable to pay 
interest to the plain! iff. I mako the 
account therefore out as follows: 

Rs. 176-5-6 due to the plaintiff on 
account of collections made by the lam. 
bardar. Rs. 50 as his share of the sawai 
income. Total Rs. 226-5.6. From this 
must be deducted Rs. 24, the plaintiff’s 
share of the cost of entertaining a sipahi. 
Balance Rs. 202-5-6. Interest will run 
upon this at the rate allowed by tho 
first Court and at six per cent from tho 
date of this Court’s decree. I may men- 
tion here that tho learned counsel for 
the appellant raised a new point in 
argument and asked that a larger sum 
than Rs. 176-5-6 should bo allowed to 
the plaintiff. This was on tho basis of 
a statement made by one of the patwaris 
examined in the case. This point was 
not explicitly taken in the memorandum 
of appeal and I do not think it can be 
entertained at the present stage. The 
result therefore is that the appeal is 
allowed to the extent above indicated 
and the appellant is entitled to have his 
costs both here and in the Courts below 
from the respondent. 

B.v./r.k. Appeal allowed. 
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Lindsay, J. C. 

Mahadeo Singh and others — Defen- 
dants— Appellants. 

v. 

Bhawani Bhikh Singh and others— 

Plaintiffs— Respondents. 

Second Appeal No. 314 of 191<, De- 
cided on IStb February 1918. 
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(a) Hindu Law — Partition — Joint family 
property tranaferred by father— Son* suing 
for partition of said property and questioning 
validity of transfer as against them— Pur- 
chaser or mortgagee under transfer is 
necessary party— Court can determine in the 
suit sons' liability under the transfer. 

A purchaser or mortgagee of the whole or a 
portion of a joint Hindu family properly 
under a transfer oflected by the father, is a pro- 
per and oven necessary party to a suit brought 
by the sons for partition of the raid property in 
which they question the validity of the transfer 
as against them; and tlio Court is quite com- 
petent to determine iu such suit the oxteut of 
the sons’ liability uuder tho transfer. 

[P 115 C 1] 

(b) Hindu Law— Partition— Object of suit 
is to determine share of each cosharer— 
Liabilities of family must be taken account 
of and debts binding on whole family must 
br 'distributed — If debt is personal and not 
binding on others it must be charged against 
share of the member who contracted it. 

'1 ha object of a suit for partition of a joint 
family is to determine tho share of tho joint 
property which is due to c»ch cosharer, and for 
that purpose all the liabilities of the family 
must also be taken into account. 11 the liabili- 
ties bind tho wbolo family, tho uobts must bo 
distributed at the time of partition. II on tho 
other hand, tho debts aro contracted by only ono 
member and are personal to him and not bind- 
ing on tho others, they must be charged against 
hissharo. (P 115 0 2; P 116 0 lj 

Mohommad TVasim— for Appellants. 

Sarju Prasad Misra — for Respon- 
dents. 

Judgment. — Tho suit cut of which 
this appeal has arisen was brought by 
three plaintiffs, the sons of one Beni 
Prasad, for partition of joint family pro- 
perty. Defendant 1 in tho case was the 
father of tho plaintiffs and the other 
defendants were porsons, who, it was 
alleged, wore transferees of portions of 
the joint family property under deeds 
exocutod in their favour by the father. 
Tho plaintiffs alleged that theso trans- 
fers had not been made on account of 
any legal necessity and were not bind- 
ing upon them. Consequently they im- 
pleaded theso defendants for the purpose 
of having it determined that the shares 
to be allotted to the plaintiffs at parti- 
tion were free from any charges created 
in favour of these defendants. The first 
Court received evidence as to the cir- 
cumstances in which the various docu- 
ments of transfer had been executed. It 
found that in some respects the trans- 
fers were binding upon the plaintiffs 
and in other respects they were not. 
Subject to these declarations the Court 
of first instance ordered partition. Its 
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decision has been upheld in appeal by 
the learned District -Judge. 

Tho appellants before me aro two 6ets 
of defendants, namely, defendants 2 to 

0 and defendant 10. Defendants 2 to 5 
aro the sons of ono Ajudliia Prasad; de- 
fendant 10 is one liar Charan Ahir. Mr. 
Wasim, who has argued the easo on bo- 
half of the appellants, has raised two 
points only. In the !ir«t place, his case 
is that the Courts below wore wrong in 
determining the oxtent to which the 
transfers executed by the father wore 
binding upon the sons. According to 
his argument it was sufficient for tho 
Court of first instance to find that tho 
deeds woro binding, no matter to what 
extent, and that tho extent to which the 
plaintiffs were bound by tho deeds ought 
not to have been declared. In tho se- 
cond place, his case is that defendant 
10, who is a simple mortgagee of some 
of the family property was not a necos- 
sary party to tho suit and no decision 
ought to have beon given regarding tho 
transfer executed in his favour. In 
support of his argument ho relied upon 
certain cases in which it has beon hold 
that in a suit for possession brought 
against his mortgagor by a mortgagee 
with possession it is not tho business of 
tho Court to inquire into the amount of 
tho debt due at tho time tho suit was 
brought. All that the Court has to 
satisfy itself about is that some monoy 
is due to the mortgagee, the amount be- 
ing loft to bo dotormined in subsequent 
redemption proceedings. It seems to 
me that this argument cannot be ap- 
plied to a case like the present. Tho 
law seem9 to me to be well-settled and 

1 accept the exposition of it contained 
in the case reported as Sadu v. Jiam 
( 1 ), where it was laid down that a pur- 
chaser or a mortgagoo of a co-parcener's 
share in a joint property is a proper and 
even a necessary party in a suit for 
partition. 

This case was followed in a ruling of 
this Court reported as Pandit Jkbal 
Narain v. Pandit Suraj Narain (2). 
The principle so laid down covers both 
the case of a mortgagee in possession of 
a portion of the joint family property 
and of a mortgagee who holds nothing 
more than a simple mortgage. The ob- 
ject of a suit for partiti 'n of_a joint 
“i. (1881) 16 Bon. 603. 

2. (1907) 10 O. C. 33 
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. family is to determine the share of 
the joint property which is due to each 
cosharer, and for that purpose all the 
liabilities of the family must also be 
taken into account. If the liabilities 
bind the whole family, the debts must 
bo distributed at the time of partition. 
If, on the other hand, the debts are 
contracted by only one member aud are 
personal to him and not binding on the 
others, they must be charged against his 
share. It cannot therefore I think bo 
said that the Courts below were wrong 
in deciding in the present suit how far 
the plaintiffs were liable for the debts 
contracted in the name of their father, 
defendant 1. 

There was no case of misjoinder of 
parties. A suit for partition differs en- 
tirely from a suit brought by a mort- 
gagee with possession against his mort- 
gagor. lu a caso of the latter descrip, 
tion the partios must have at ono time 
stood in the relation of debtor and cre- 
ditor, and tho only question beforo the 
Court is whether that relation has been 
determined by extinction of the debt. In 
a case liko the present tho present the 
plaintiffs deny that they were ever 
liable as debtors to the creditors of the 
fathor. I have no doubt that the deci- 
sion of tho Courts below is perfectly cor- 
rect. I think it right howover to add 
that a declaration ought to bo put into 
the decree to tho effect that the plain- 
tiffs will not be entitled to get posses- 
siou of the property held in mortgage 
with possession by the father's trans- 
ferees until they bring a suit for re- 
demption by paymont of the sums which 
tho Courts below have found to be due 
from them. I direct that a clause to 
this effect bo iuserted in the decroe of 
the Court below. With this 
tion I dismiss tho appeal with 
the respondents. 

B.v./R.K. Decree modified. 


modifica- 
costs to 
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Kanhaiya I.al, A. J. C. 

Bihari Lai -Applicant. 

another — 


and 


v- 

• Bam Niranjan Das 

° P C^Kevn! e No. 56 o. 1917. Decided 
on 12th duly 1017. against order of Addl. 
Dist. Judge, Lucknow, dated 2Sth Juno 
1916. 


Civil P. C. (1908), S. 115— Plaint returned 
for presentation to proper Court— Delay in 
applying for revision— High Court refused 
to interfere on account of plaintiff’s laches. 

" here in a suit for damages against an agont 
the trial Court, without taking any evidence, di- 
rected the plaint to be returned to cbo plaintiff for 
presentation to the proper Court, and the plaintiff 
applied for rovision of tho trial Court’s order long 
after the dismissal of his appeal by the lower 
appellate Court, the High Court refused to in- 
terfere in revision on account of the plaintifl's 
laches. [I* 117 Cl] 

Adilya Prasad~iot Applicant. 

Gokaran Nath Misra — for Opposite 
Parties. 

J udgment— This is an application for 
revision of an order passed in a suit in 
which tho plaint wa9 directed to be re- 
turned for presentation to the proper 
Court. Tho allegation of the plaintiff 
was that there had been somo money 
dealings between bis firm which was 
situated in Bahramghat and tho firm of 
the defondants which was in Calcutta 
from a long time, that in the courso of 
those dealings tho plaintiff ordered tho 
defendants to purchase certain quanti- 
ties of rice in Calcutta on his behalf and 
that when he subsequently wrote to 
them to send tho rice to him the latter 
did not comply with tho direction. The 
plaintiff accordingly sued for Rs. 1,600 
on account of damages said to havo boon 
suffered by him. The Courts below trea- 
ted the allegations made in tho plaint 
as making the defendants agents of tho 
plaintiff for the purposo of purchasing 
the said goods and sending them to him; 
and without taking any evidence held 
that the suit was ono cognizable in Cal- 
cutta whoro tho agent resided and whero 
the goods were to be purchased for des- 
patch to the plaintiff. Whether tho 
matter was one in which it was possible 
to express a definite opinion as to tho 
place whero the suit ought to lie, till 
tho evidence which the parties may 
ha\o at their disposal was recorded, 
may well he doubted, because the con- 
tention of the plaintiff is that tho de- 
fendants were not acting as his agents 
but were carrying out tho instructions 
sent to them in accordance with the 
previous course of dealings which existed 
between them. But in the Court below 
there was no complaint that the Court 
of first instance had improperly refused 
to take evidence, and the application for 
revision was not filed till after the lapse 
of about two years from the date of the 
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institution of the original 9uit and about 
one year^and a half from the date when 
the order of the Court of first instance, 
directing the plaint to be returned for 
presentation to the proper Court, was 
passed. Even the order of the lower 
appellate Court was passed nearly ten 
months before the present application for 
revision was made. In view of the long 
delay which the plaintiff has made in 
seeking his remedy in this Court and 
the absence of any complaint that evi- 
dence was tondered and refused, it is 
not desirable to place the parties in a 
position of uncertainty ns to the placo 
where the suit ought to be maintainable 
Iby ordering further inquiry. The Court 
‘at Calcutta has unquestionably jurisdic- 
tion to try the suit. Tho contention of 
the plaintiff as to the nature of the deal- 
ings and tho intended placo of delivery 
and payment cannot be accepted unless 
tho evidence which tho parties may have 
to adduced is recorded, and it would not 
•erve tho interests of justice that at this 
distance of time tho uncertainty which 
tho order of tho Courts below removed 
long ago should now bo restored. The 
application is therefore dismissed with 
costs. 

H.V./R.K. Application rejected. 
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Kasiiaiya Lal and Kf.ndall. A. J. Cs. 

Narindra Bahadur Singh and an. 
other — Plaintiffs — Appellants. 

v. 

Bam Singh and another — Defendants 
— Respondents. 

First Appeal No. *20 of 1910, Decided 
on 14th .July 1916, from decree of Sub. 
Judge, Rae Bareli, D - 2nd February 
191G. 

Specific Relief Act (1877), S. 42 — Proviso 
—Further relief referred to in proviso is re- 
lief apprpriote to and consequent on right 
aaaerled in plaint — Suit by tons for declara- 
tion that their share was not liable to at- 
tachment and sale — Decree-holder found to 
be in possession of property under mortgage 
by father — Suit is not barred having arisen 
independently of mortgage. 

The proviso appended to S. 42. Specific Relief 
Act. refers to the legal character or right to pro- 
perty which is set up in the plaint. In other 
words, tho further relief, referred to in that 
proviso, is a relief appropriate to. and conse- 
quent on, tho right assorted. (P 117 C 2; P 1 18 C 1 J 

Whero tho sons of a Hindu father sued merely 
for a declaration that their share in the family 
property was not liable to attachment and salo 
in execution of a money-decree obtained against 
their father, and it was found that the decree- 


holder defendant was in possssoion of the pro- 
perty under a mortgage efiocted by the plaintiff's 
father : 

Held : that the suit was not. barred by the 
proviso toS. 42 inasmuch as^it arose quite inde- 
pendently of the mortgage. U' 118 Cl] 

St. George Jackson — for Appellants. 

Sami (Jllah Beg—ior Respondents. 

Judgment . — The plain! iffs are the sons 
of Ram Singh and sue for a declaration 
that they arc tho owners of a two-thirds 
share in tho disputed property, and that 
the said two-thirds share was not liable 
to attachment and sale in execution of 
the decrees obtained bv defendant 2 
against their father. Defendant 2 
pleaded inter alia that he was in posses- 
sion of the disputed property under a 
usufructuary mortgage, oxccutod in his 
favour by Ram Singh on 20th October 
1913, and that the plaintiffs were not 
entitled to a mere declaratory decree. 
Tho learned Subordinate Judge accepted 
that contention and dismissed the suit. 
It is admitted on bobalf of tho plaintiffs 
that they are not in physical possession 
of the disputed property. They state 
that they were not awaro of tho exist- 
tonce of the usufructuary mortgage set 
up by defendant 2, and that they cannot 
bo compelled in this suit either to im- 
pugn or to redeem that mortgage, which 
was an independent transaction. Tho 
right to scok a declaratory relief, as- 
serted by tho plaintiffs, arises out of a 
threatened sale of their share in tho dis- 
puted property in execution of certain 
decrees for inonoy directed against that 
property. 

It does not arise out of tho usufructu- 
ary mortgage under which defendant 2 
claims to bo in possession. The equity 
of redemption is still in tho possession 
of tho family, and Ram Singh continues 
to be in constructive possession through 
his mortgagee. The mortgage operates 
as a bar to a suit for possession, till it 
can bo either displaced or redeemed in a 
suit properly framed for the purpose. To 
require the plaintiffs to sue for posses- 
sion is to ask them to invite tho opera- 
tion of that bar, and to deny to them the 
relief, if any, to which they might bo 
entitled in connexion with tho decrees 
now under execution, in case they fail 
to displace that bar. The proviso ap- 
pended to S. 42, Specific Relief Act (1 
of 1877) refers to the legal character or 
right to property which is sot up in the 
plaint, and as pointed out in Mohabir 
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Per shad Xarain Singh v. Gungadhur 
| Pershad Xarain Singh (l) and Kannan 
v. h rishnan (2), the further relief, re- 
ferred to in that proviso, is a relief ap- 
propriate to and consequent on the right 
asserted. We do not consider that the 
plaintiffs were bound in this case to im- 
pugn the usufructuary mortgage under 
which defendant 2 claims to be in pos- 
session, or qua the decrees under execu- 
tion to join a claim for possession in the 
present suit. The appeal is therefore 
allowed and the suit remanded to the 
Court below, under 0. 41, R. 23, Civil 
P. C., with a direction to re-admit it 
under its original number and to dispose 
of it in the manner provided by law. 
The costs of this appeal will abide the 
result. 

B.V./lt.K. Case remanded. 


1. (18S7) 14 Cal 599. 

2. (1390) 13 Mad 324. 
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Lindsay, J. C. 

Amraj Singh— Plaintiff — Appellant. 

v. 

Sarab Sukh Pande and others — Defen- 
dants— Respondents. 

Second Appeal No. 09 of 1917, Decided 
on 8th January 1918, from decree of 
Addl. Sub- Judge, Sultanpur, D - 0th 
December 1916. 

(•) Civil P. C. (1908), S. 9 — Declaratory 

suit that defendant is not under proprietor 
—Civil Court will not exercise discretion 
until plaintiff exhausts remedy by applying 
for ejectment to rent Court— It cannot be 
said that plaintiff has no cause of action 
until rent Court passes adverse order. 

Where a plaint ill proprietor sues for a declara- 
tion that the defendant is not an under-pro- 
prietor, the civil Court will not exercise its dis- 
cv'tion in granting him the declaratory relief, 
until it is shown that ho has exhausted his 
remedy by applying to tliO'ient Court for eject- 
incut, hut it cannot bo said that he has no cause 
of action for the civil suit unless and until the 
rent Court, acting on the representations of the 
defendant to the effect that he is an under-pro- 
prietor. passes an adverse order against the said 
plaintiff in ejectment proceedings. [P 119 C 11 
(b) Civil P. C. (1908). O. 7. R. 1 — Cause of 
action— Plaint must show accrual of cause 
of action before suit— He cannot rely on 
defendant's written statement. 

The plaintiff must show in his plaint that a 
cause of action accrued to him prior to the insti- 
tution of the suit, he cannot rely upon the pleas 
contained iu the written statement for the pur- 
pose of making out a cause of action. [P 119 C 2) 

Zahur Abnad—lor Appellant. 

Harkaran Xatli Misra— for Respon- 
dents. 


J udgment This appeal has arisen out 
of a suit brought by the appellant Amraj 
Singh and two other plaintiffs who are 
not parties to this appeal against Sarab 
Sukh Pande and 14 other defendants in 
respect of an area of 1 bigha and 14 
bis was situated in a village called 
Chandaur. The suit as originally framed 
was a suit for possession of the plots 
specified and along with this suit there 
was filed another suit by another co- 
sharer against the same set of defen- 
dants. The two claims were based on 
similar grounds. It was alleged that a 
partition of the village had taken place 
and that certain plots had been assigned 
to each of these plaintiffs. This parti- 
tion was made in the year 1902. It was 
alleged that those defendants had as- 
serted under-proprietary rights with re- 
gard to the plots in dispute in both suits 
and had resisted the taking of possession 
by these two plaintiffs. Consequently the 
prayer was that the defendants might 
be ejected and that possession might bo 
delivered to the plaintiffs over the plots 
which wore in dispute in each of the 
cases. 

The suits for possession wore dis- 
missed, the Munsif holding that no such 
suit could lie in the civil Court. The 
plaintiffs then went in appeal and it was 
held by the lowor appellate Court that 
the Munsif's decision was correct. At 
the same time the Subordinate Judge 
who dealt with the appeals was of 
opinion that the plaintiffs should bo 
allowed to amend their plaint and to 
frame their suits as suits for declaration. 
Consequently some amendments were 
made in the plaints and the cases went 
back to the first Court for disposal. The 
Munsif dismissed the suit of the present 
appellant Amraj Singh on the ground 
that he had no cause of action for a 
declaratory suit, and this decision has 
been upheld in appeal by the Subordi- 
uate Judge. It has been argued here 
that the Courts below were wrong in 
dismissing the suit of the appellant on 
this ground. The view taken by the 
Courts below was that inasmuch as the 
plaintiff-appellant had failed to show 
that any adverse order had bean passed 
against him by a revenue Court by 
reason of a claim to under- proprietary 
right made by these defendants, he had 
no cause of action for the suit. A 
number of rulings of this Court were re- 



1918 

ferred to and it is contended here that 
it has never been laid down that a 
plaintiff in circumstances like those of 
the present caso has no cause of action 
for a declaratory suit, unless and until 
the revenue Court acting upon the re- 
presentations of the defendants to the 
effect that they are under-proprietors 
has refused the plaintiff relief by way of 
ejectment. There is, 1 think, force in 
the argument of the learned vakil for 
tho appellant. The real principle which 
underlies the decisions of this Court in 
cases of this nature appears to me to be 
.that the grant of declaratory relief be. 
ing a matter within the discretion of a 
civil Court, that discretion will not bo 
oxorcised in favour of the plaintiff until 
it is shown that ho lias exhausted his 
remody by applying to the rent Court 
for ejectment. However, it is not really 
necessary for me to discim this ques- 
tion, for it appears after an examination 
of tho plaint in this case that no cause 
of action has been disclosed. 

According to para, 5 of the plaint the 
cause of action accruod to tho plaintiff on 
1st July 1902 “and thereafter.'' Tho 1st 
July 1902 was tho date upon which tho 
partition took offect in tho village. If 
thoro was any assertion of under-pro- 
prictary rights by tho defendant on tho 
date just mentioned, it is clear that the 
present suit lor declaration is time 
bavrod, having been brought beyond tho 
poriod of six years which is allowed 
under Art. 120 for declaratory suits. 
There is nowhore in the plaint any 
allegation of a subsequent assertion by 
-the defendants of their rights as under- 
proprietors ; and this being so it seems 
• quito cloar that tho suit was liablo to be 
dismissed on tho ground that the plaint 
disclosed no cause of action. The learned 
counsol for the appellant referred to 
certain ejectmout procedings which were 
taken in tho year 19*0. It was suggested 
that in the course of those proceedings 
those defendants had put forward a claim 
to uuder- proprietary rights; but there is 
not on the record any evidence to which 
the learned counsel could refer mo from 
which it could be inferred that any 
claim to under-proprietary rights was 
put forward by those defendants in res- 
pect of any of the plots with which the 
present suit i9 concerned. There is a 
document on the record Ex. A-10, which 
is a copy of the judgment in the eject- 
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ment proceedings; hut the learned coun- 
sel had to admit that there was nothing 
in this document which would justify 
the conclusion that tho present defen- 
dants respondents had put forward any 
claim as under- proprietors with lespect 
to tho plots with which we are now 
dealing. 

It is apparently tho fact that some 
such claim was made in respect of one 
plot No. 3265 1; hut admittedly this 
plot is not in the share which was 
allotted to tho present appellant Araraj 
Singh. It was allotted to another co- 
sharer named Binda Din, who was the 
man who brought the other suit with 
which I am not now concerned. 1 can 
find no evidence on the iccord to prove 
that any assertion of any advorso under- 
proprietary title was made by tho pre- 
sent defendants against the present 
plaintiff since the year 1902: and that 
beiug so. the suit was liable to bo dis- 
missed on tho ground that ihero was no 
causo of action. It may be true that in, 
their written statement of defence to the 
prosent suit the defendants did put for- J 
ward a claim to under-proprietary right, 
but it is for the plaintiff to show- that 
there was a denial of his title prior to | 
tho institution of the suit. Ho cannot 
rely upon tho pleas contained in the 
written statement for the purposo ofj 
making out a cause of action. It is not 
necessary for mo to go further into the 
matter, nor to discuss the reasons for 
which the lower Courts agreed that tho 
suit should be dismissed. It is sufficient 
for the purposes of this appeal to say 
that Amraj Singh’s plaint discloses no 
cause of action for this declaratory suit 
and that therefore it was properly dis- 
missed. The appeal fails and is dis- 
missed with costs. 

B.V.. K.K. Appeal dismissed. 
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Stuart and Kakhaiya Lal, A. J. Cs. 

Indar Bikram Singh— Judgment-debt- 
oi — Appellant. 

v. 

Chandrika Bakhsh Singh — Decree- 

holder— Respondent. 

Appeal No. 9 of 1917, Decided on 
17th September 1917, against execution 
decree of Sub-Judge, Bavabanki, D /- 
27th February 1917. 


Indeu Bikram v. Chandrika Bakhsh 
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Civil P. C. (1908). Ss. 144 and 35 (3)-In- 
tercst on costs can be awarded. 

The terms of S. 144 read with S. 35 (S) are 
wide enough to empower the Court to award a 
decree- bolder interest on costs which the judg- 
ment-debtor may be liable to refund to him. 

_ , [P 120 C 2] 

C fOkaran Xalh Misra and Tara Shan, 
liar— for Appellant. 

Bisheshwar Nalh Srivastava — for Res- 
pondent. 

Judgment. The question for consi- 
deration in this appeal is whether a de- 
cree-holder is entitled to claim interest 
on the costs which the judgment-debtor 
has been directed to refund to the de- 
cree- holder. S. 144, Civil P. C., allows 
restitution to bo made where a decree is 
varied or reversed so as to place the par- 
ties in the position, which they would 
have occupied but for such decree or 
such part thereof as has has been varied 
or reversed, and for this purpose it per- 
mits tho Court to make any orders for 
the refund of costs and for the payment 
of interest, damages, compensation and 
mosne profits, which are properly conse- 
quential on such variation or reversal. 
The award of interest on the costs, requi- 
red to bo refunded, isentirely within tho 
discretion of tho Court ff the rofund 
of costs is properly consequential od tho 
variation or reversal of the decree, there 
might be circumstances in which it 
might properly bo consequential toaward 
interest on such costs too. Tho decree 
by which the costs were awarded was 
passed in this caso on 25th May 1911. 
They wore recovered by the defendant 
on 31st October 1911. On 22nd June 
1915 the decree passed in his favour was 
set aside on appeal to the Privy Coun- 
cil. The amount of costs was large and 
the defendant had tho benefit of the 
money recovered by him for a period of 
nearly five years. 

In Rodger v. Comptoir D'Esocmple de 
Paris (1), which was an appeal from 
Hongkong, their Lordships of the Privy 
Council allowed restitution of the prin- 
cipal money with interest but refused to 
allow any interest on the costs ordered 
to be refunded because they observed: 

” It has uever been in any proceeding that 
their Lordships are aware of the habit in order- 
ing the refunding of costs paid under a decree to 
order that refunding with interest, and there 
may be obvious reasons applicable to the case of 
costs, differing from the reasons which applied 
to gross payment of another description.” 

1. (1871) 3 P C 465=40 L JPCl. 
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_ ®o» *■>« terms of S. 144 read with 
o. So (s) of the Code are wide enough to 
empower interest being awarded on 
costs as on any other portion of the de- 
cree, if it be for money, and the decisions 
in hedar Nath Pakrasee v. Doya Moyee • 
Dcbia (2); Ram Sakai v. Bank of Bengal 
(3J; Ayyavayyar v. Shastaram Ayyar (4);. 
Hardal v. Izzatunnissa (5) and Asutosk 
Goswami v. U pen dr a Prosad Mitra (6), 
show that the award of interest here on 
costs is not uncommon. In any event 
the award of interest on costs was a mat- 
ter within the discretion of tho Court,, 
and we do not propose to interfere with 
the manner in which that discretion has 
been exercised in this case. The appeal 
is therefore dismissed with costs. 

B.v. r.k. Appeal dismissed. 

2. (1873) 20 W R 49. 

3. (1886) 8 All 262. 

4. (1860)9 Mad 606. 

6. (1S99) 21 All 1. 

G. (1917) 3S I C 17. 
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Lindsay, J. C. 

Jagannath— Plaintiff— Appellant, 
v. 

Mt. Dkiraja — Deft —Respondent. 
Second Appeal No. 282 of 1917, De- 
cided on 18th February 1918, from de- 
cree of Dist. Judge, Rai Bareli, D/- 19th- 
April 1917. 

(•) Evidence Ac* (1872), S. 67- No parti- 
cular kind of proof is * required to prove exe- 
cution— It muit however be shown to satis- 
faction of Court that mark denoting execu- 
tion was actually fixed to document by per- 
son professing to execute same. 

Although under 8. 67. Evidence Act, no parti- 
cular kind of proof is required for tbo purposo of 
eUablisbing the fact of execution, it must never- 
theless be shown to the satisfaction of the Court 
that the mark or signature denoting execution 
was actually fixed to the document by the per- 
son who professed to execute it. (P 121 C 1. 2] 

(b) Evidence 4ct (1872), S. 67— Registra- 
tion-Court is not bound to treat registration 
endorsement as conclusive proof of -execu- 
tion — Endorsement cannot be resorted to.’if 
circumstances of execution are suspicious. 

A Court is not bound to treat the registration 
endorsement as conclusive proof of the fact of 
execution. If there are suspicious circumstances 
attending the execution of the document, such 
endorsement cannot be resorted to for the pur- 
pose of holding that execution has bten proved. 

[P 121 C 2] 

Ali Mohammad— for Appellant. 

G. n. Thomas— for Respondent. 

Judgment— This appeal has arisen out 
of a suit for foreclosure brought by the 
plaintiff-appellant on the strength of a 
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mortgage-deed dated 3rd March 1890 and 
a deed of further charge purporting to 
have been executed on the same date. 
The defendant in the case was Mt. Phi- 
raja whoso husband, Bbulai, is said to 
bavo executed the two deeds. Beth the 
Courts below bavo held that the prin- 
cipal deed of mortgage was proved and 
bavo given a decree accordingly. With 
regard to the deed of further charge 
both Courts have come to the conclusion 
that execution of this deed by Bbulai 
was not proved. 

The only question in appeal is who- 
thor or not upon the evidence led for the 
plaintiff the Courts below ought to bavo 
held that execution of the deed of fur- 
ther charge was proved. The deed was 
attested and the signature of ono of the 
attesting witnesses was proved to the 
satisfaction of the Courts below by 
secondary evidence. But it was held 
that there was no evidence to prove the 
further fact of execution by Bbulai. In 
appeal hero it has been argued that the 
registration endorsement was available 
to the Courts as evidence of the fact of 
execution by Bbulai and that the Courts 
should bavo admitted that evidenco and 
acted upon it. It is pointed out that in 
a Bench ruling of this Court reported as 
Ajudhia Prasad v. Jagannath Jiakksh 
Singh (I) it was held, in circumstances 
similar to those of tho present case, that 
resort could be bail to the registration 
endorsement for tho purpose of proving 
execution. It scorns to nrc that oven if 
I allow tire endorsement to be taken into 
consideration as evidenco in this matter, 
itlio execution of the deed is not satisfac- 
.tor i I y established. It cannot be pre- 
tended that the Court is bound to treat 
|tbo registration endorsement as conclu- 
sive proof of the fact of execution. I 
find that the two deeds were executed 
the same date, that they were drawu 
up by different scribes, that the oxecu. 
tant Bbulai was only able to make a 
mark on the document and that one of 
the attesting witnesses to the document 
was only able to make his mark. It has 
been pointed out, and I think with rea- 
son, that there are suspicious circum- 
stances attending the execution of these 
documents. 

It is not easy to see why two separate 
documents were executed, namely, a 
mortgage- deed for Rs. 50 and a deed of 

1. (1911) 20 O C 13 — 3? 1 C 605. 


further charge for a sum of Rs. 28. T| 
am not satisfied therefore that I should] 
he justified in accepting the registration; 
endorsement as conclusive proof that it) 
was Bbulai who put his mark to this) 
deed of further charge. While it may bet 
true that under S. «•'# . Kvidence Act, no 
particular kind of proof is required lor 
tho purpose « 1 establishing tho fact of 
execution, it must nevertheless he shown 
to the satisfaction of the Court that the 
mark or signatuiu denoting execution 
was actually fixed to the document l»\ 
the person who professed to execute it.! 
In tliis connexion I have been referred! 
to a case reported as .\rtl Kanlo Pandit 
v. Juggof nndhoo Chose (2). There tho 
question was whether a hill of sale w ns 
executed by the plaintiff's father. In 
order to prove execution of this docu- 
ment the defendants called a who 

deposed that the plaintiff's father cumo 
l*eforo him accompanied by witnesses 
and acknowledged execution of the deed 
which was then registered. It was held 
in the circumstances that there was 
sufficient proof of execution. In this case 
however the evidence afforded by tho 
registration endorsement is not nearly so 
strong as tho evidence which their Lord- 
ships had to consider in tho case I have 
just referred to. My finding is that, 
even if the endorsement ho taken into 
account, duo execution of this deed of 
further charge by Bbulai is not estab- 
lished. 

The appeal fails and is dismissed with 
costs. 

p.V. R.K. Appeal dismissed. 

2 (1*71) l-' B L It A|.p 1'. 
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Lindsay, J.C. 

Gobindey — Defendant — Appellant, 
v. 

liamAdhin — Plaintiff— Respondent. 

Secom^Appeal No. 307 of 1917, De- 
cided on 7 th November 1917, against 
decree of Dist. Judge, Rai Bareli, D/- 
2nd May 1917. 

Hindu Law — Partition — Suit for. between 
brother*— Wife of plaintiff made to live and 
met* separately during plaintiff* abience- 
Defendant it not relieved from proving that 
property in dispute it separate property. 

In a suit for partition between brothers who 
were members of a joint Hindu family, it was 
admitted that the wife of the plaintiff during 
bis absence from home which lasted for a con- 
siderable time, was on accountof berquarrolsouio 
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disposition sent to live in a portion of tbe 
family hoti'C and to have her meals separately: 

//«*/</ : that this did not constitute snc-li an 
admission of separation in estate among the 
members as would relieve the defendant from 
proving that the property iu dispute was his 
separate property. IP 122 C 1] 

Mohammad Anwar Ali — for Appel- 
lant. 

Judgment. — This appeal has arisen 
out of a suit for partition brought by one 
Ham Adhin against his brother Gobindey, 
defendant 1, who was the contesting 
defendant. Another brother was im- 
pleaded as defendant but lie did not con- 
test the claim. The plaintiff's case was 
that tho parties were members of a joint 
family, that there was joint family pro- 
perty consisting of three small items of 
property, that this property had never 
been divided and that the plaintiff was 
entitled to his share. Defendant 1 set 
up a dofenee that the plaintilf was sepa- 
rate and that the separation had taken 
place in the joint family 2 ) years before 
tho suit. In these circumstances and 
on theso pleadings the Courts laid tho 
burden of proving separation on tho 
defendant and both the Courts are 
agreed that the separation so alleged was 
not established and consequently tho 
claim of the plaintiff has been decreed. 

The main argument of tho learned 
counsel who has appeared here to sup- 
port the appeal is that the Courts below 
wero wrong in their adjustment of the 
burden of pi oof. It is said that in view 
of certain admissions made by the plain- 
tiff the hurdeu rested on him. I can 
find nothing in the record to support tho 
argument that the plaintiff made any 
admission of separation in property. 
What the Courts below have found is 
that many years before the suit was 
brought the plaintiff went off to some 
other part of India and remained away 
for a considerable time. lie left his wife 
behind him, who seems to have been of 
a quarrelsome disposition. Shecould not 
agree with the other members of the 
family and so she was sent to live in a 
l>ortion of the family house and to have 
: her meals separate. That would not 
constitute any admission of separation 
in estate upon which the defendant was 
entitled to rely and 1 am satisfied there- 
fore that the burden of proof was rightly 
laid on the defendant and that the find- 
ings of the Courts below are in all res- 
pects correct. The evidence has been 


carefully examined in both the Courts 
and the finding is that there never has 
been any division of the family pro- 
perty. In these circumstances it seems 
to me that this case cannot go any fur- 
ther. I dismiss this appeal under 0. 41, 
K. 11, Civil P. C. 

B.V./r.k. Appeal dismissed. 

A. I. R. 1918 Oudh 122 

Kanhaiya Lal, A. J. C. 

Sheo Gobind and others — Plaintiffs — 
Appellants. 


v. 

Ambika Prasad and others — Defen- 
dants— Respondents. 

Second Appeal No. 304 of 1917, De- 
cided on lDfch June 1918, from decree of 
Sub-Judge. Unao, D/- 19th Juno 1917. 

Landlord and Tenant— Adverse possession 
—Position of trespasser— Remedies of owner 
— Suit for ejectment after 12 years not 
maintainable. 

Altbouch a landlord has an option to treat a 
person cultivating bis land without bis permis- 
sion a* a trespasser and to sue him for posses- 
sion and damages in the civil Court or to treat 
him as .» tenant and to suo him for rent for tho 
occupation of the same at a fair and oquitablo 
rate, he cannot exorcifc that choice with any 
cOcct after a hostile title has been acquired by 
the occupant by reason of his adverse possession 
for more than 12 years. Tho effect of tho exist- 
ence of adverse possession for such a period is to 
extinguish tho remedy of tho real owner and tho 
proceedings, if any, taken by him in the Re- 
venue Court to ojcct the occupant by notico, ns 
if he were a tenant-at will, are without jurisdic- 
tion. [P 128 0 1.2J 

Pisheshwar Nath Srivastava — for Ap- 
pellants. 

Gokaran Nath Misra and P. C. Gupta 
— for Respondents. 

Judgment.— Tiie dispute in these ap- 
peals relates to plots Nos. 52/2, 52/3 and 
05,2 old, corresponding with Nos. 78, 
79 and 80 new khasra. The plaintiffs 
sued for possession of tho said plots on 
the allegation that they were tho owners 
thereof and that the defendants wrong- 
fully got them ejected from the same 
through tho Revenue Court. They fur- 
ther set up a title by adverse possession. 
The defendants denied the plaintiffs 
title and pleaded that the land in dis- 
pute had a grove which was cut long ago 
and that the plaintiffs were estopped 
from asserting an adverse title. 

Thfe Court of first instance found in 

favour of the plaintiffs and decreed the 
claim, but tbe lower ^ppe late Court 
dismissed it in regard to P lot ? f ^H, 
and 52/3 old corresponding with Nos. -1 
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and 79 new khasra and upheld the re- 
mainder of the decree. Both the parties 
appeal. On behalf of the plaintiffs re- 
liance is placed on what happened in 
two previous suits, filed by the predoces- 
sor-in-title of the defendants against the 
predecessor. in-t^tle of the plaintiffs in 
1885 for the recovery of possession of 
plot No. 65 old khasra measuring 2 bighas 
3-i biawas and plot No. 52 old khasra 
measuring 5 bighas 15 biswasS hiswansis 
respectively. The suits wore brought 
in the Court of the Munsif of Purwa. 
The allegation on behalf of the plaintiffs 
in those suits was that the former plot 
was’lunjar land, of which the predeces- 
sor- in-title of the present plaintiffs had 
taken wrongful possession and the latter 
was a grove, of which the trees had 
fallen down and which the prodecessor- 
in-titlo of tho present plaintiffs had 
wrongfully brought under cultivation. 
Tho predocessors-in-tiilc of tho defon. 
dants in both those casos set up their 
proprietary right, alleging that they were 
mortgagees of both the plots from Prog 
Kalwar, whoso right to redeem the mort- 
gage had become barred by time, and 
that they had been in ad verso possession 
of tho same for inoro than 12 years. On 
tho date fixed for hearing of those casos, 
no ono appeared for tho then plaintiffs. 
Tho defendant was present. Both tho 
suits wore therefore dismissed for default 
on 14th Docombor 1880. The Courts 
below rightly held that the dismissal of 
tho former suit in regard to plot No. 65 
old khasra rendered a fresh suit in re- 
gard to tho same unmaintainable and 
that it was not open to tho defendants 
aftor tho lapse of nearly 20 years to 
treat tho plaintiffs as tenants and to 

, woi< their ejectment through the Revenuo 

>uurt. Although a landlord lias an option 
to troat a person cultivating his land 
without his permission as a trespasser 
and to suo him for possession and da- 
mages in tho civil Court or to treat him 
as a tenant and suo him for rent for tho 
occupation of the same at a fair and 
equitable rate, ho cannot exercise that 
choico with any effect after a hostile 
tdtlo has been acquired by tho occupant 
by reason of his adverse possession for 
moro than 12 years. As pointed out in 
Muhammad Taqi v. Muhammad Baqar 
(l), the effect of the existence of adverse 
possession for such a peri od is to ex- 
1. (laia) 1GUC 163=20 I C 5S0. 
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tinguish the remedy of the real owner; 
anl the proceedings taken by the defen- 
dants in the Revenue Court to eject the 
plaintiffs by notice, as if they were 
teuants-at-will, were without jurisdic- 
tion. 

In rogard to plots Nos. 52/2 and 52/3 
old khasra tho lower appellate Court 
however observes that as they contained 
a grove which was mortgaged with the 
predecessor-in-title of tho present plain- 
tiffs, a suit for the resumption of tho 
land after the grove was cut could have 
been instituted only in the Court of tho 
District Judge and tho institution of a 
suit in the Court of the Munsif of Purwa 
for the possession of tho land in 188G 
had therefore no effect. But tho fact 
that tho defendants held possession 
under tho assertion of an adverse right 
siuco 1886 cannot be ignored. According 
to the predocessorin-title of the defon. 
dants tho land had ceased to retain tho 
character of a grove prior to 1886 and 
had been brought under cultivation by 
the predecessor. in- title of the present 
plaintiffs. A suit to ojoct him as a tree- 
passer was dismissed for default. Tho 
euit m then brought wts cntortainable 
in the Court in which it was brought 
and tho right of tho present defendants 
to rusumo the land is now barred by 
• It is pointed out that plot No. 80 
new kham include v_> i old khasra. 
But it cannot ho said that plot No. 52/4 
old khasra was not included in tho for- 
inor suit which related to tho ontiro plot 
No. 52 old khasra, measuring 5 bighas 
15 bis was 8 hiswansis. The appeal tiled 
by plaintiffs No. 301 of 1917 is therefore 
allowed and that filed by defendants 
No. 331 of 1917 dismissed, tho claim of 
the plaintiffs l>oing decreed with costs 
hero and hitherto. Tho defendants will 
boar their own costs throughout. 

B.V./r.K. Appeal allowed. 

A. I. R. 1918 Oudh 123 

Lindsay, J. C. 

Xadir Singh and others — Plaintiffs — 
Appellants. 

v. 

Indar Sen Siyigh — Defendant — Res- 
pondent. 

Second Appeal No. 193 of 1917, De- 
cided on 27th May 1918, from decree of 
Dist. Judge, Fyzabad, D/- 27th February 
1917. 
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(a' Oudh Rent Act (1886), S. 107 (g)— 
Person declared tenant by revenue Court 
under S. 107 (g)— Suit for declaration that 
he is under-proprietor is maintainable in 
civil Court. 

A civil Court has jurisdiction to try a suit 
filed by a person who has hcon held bv the 
revenue Court to be a tenant under S. i07-G. 
lor the purpose of obtaining a declaration that 
he is an uudcr-proprictor and not a tenant. 

fP 121 C 1. 2) 

(b) Oudh Laws Act (1876), S. 25- -Trans- 
ferred'’— Meaning of, explained. 

The word "transferred," as used in S. 25 is of 
general import and its meaning cannot be res- 
tricted to cases in which the transfer has been 
made under orders of the Court : SeUcte-l Deci- 
sion No. 7 of 1903. Hiss from. (1* 125 U l] 

A. P. Sen — for Appellants. 

Gokaran Nath Misra and Uarkaran 
Xath Misra — for Respondent. 

Judgment. — The plaintiffs-appcllants 
brought a suit out of which this appeal 
has arisen for the purpose of obtaining a 
declaration that they were under-pro- 
prietors (pukhtadars) of certain plots in 
a village called Benijioro described in 
tho plaint. It appears that recently the 
defendant talukdar took proceedings 
under Chap. 7. A, Oudh Rent Act, against 
tho plaintiffs and obtained an order of 
tho rovonue Court under S. 107-G. The 
revenue Court held that tho lands now 
in suit were in possession of the plain- 
tiffs as rent-free lands and wore liable 
to bo assessed to rent. Tho rent was as- 
sessed and tho Court declared that the 
plaintiffs wore tenants of the defendant. 

The plaintiffs now come to the civil 
Court for the purposo of claiming a 
decree for declaration that they aro not 
tenants, but under- proprietors of the 
lands in question. The suit was con- 
tested on a variety of grounds. Amongst 
other ploas one was taken to the effect 
that the civil Court had no jurisdiction 
to entertain the suit. The Court of first 
instance accepted this plea and dismissed 
the plaintiffs’ claim, though it is proper 
to observe that tho case was also decided 
ou the merits. I only mention the ques- 
tion of jurisdiction here because it was 
not debated in the lower appellate Court; 
and the learned counsel for tho respon- 
dent in this Court has informed me that 
he is not in a position to support the 
opinion of the Court of first instance. 
It is clear that the civil Court had 
jurisdiction to entertain this suit. The 
Judge of the first Court relied upon a 
ruling reported as Hup Narain v. Badri 


Prasad (l). This ruling was afterwards 
doubted in another case to bo found 
reported as Matai Singh v. Ajudhya 
Singh (2) and it was finally overruled by 
a Bench decision to be found reported as 
Shankar Sahai v. Gajadhar Prasad (3). 
There is no doubt therefore that the suit 
was cognizable by a civil Court. 

To come to the merits of the case, it is 
admitted that in the year 1893 the pro- 
perty in suit was mortgaged to one 
Bhaiya Kamta Prasad by a deed of con- 
ditional sale. The mortgagee brought a 
suit for foreclosure and obtained a decree 
on 22nd December 1893. Eventually 
the decree was made final and possession 
was delivered to tho mortgagee. After 
this the defendant talukdar brought a 
suit for pre-emption on the basis of this 
foreclosure and obtained a decree on loth 
August 1890. It is said that in execu- 
tion of the pre-emption decree the 
talukdar obtained formal possession, but 
never succeeded in obtaining actual pos- 
session of tho property now in question. 
No rent appears to have been paid by 
these plaintiffs until tho talukdar suc- 
ceeded in obtaining from tho revenue 
Court the order under S. 107-G, Oudh 
Rent Act, to which I have referred above. 
The lower appellate Court has dismissed 
the claim of tho plaintiffs. It applied, 
tho provisions of S. 23, Oudh Law& 
Act (Act 18 of 1876) and hold that tho 
result of the foreclosure was to deprivo 
the plaintiffs of all proprietary or under- 
proprietary interest in the lands which 
were comprised in tho mortgago and 
to leave them only with a right of 
occupancy as ex- proprietary tonants in 
such lands as they held as sir at the 
timo foreclosure took place. It was of 
opinion that on the evidence it was 
shown that the lands now in question 
were the lands which the plaintiffs held 
as sir at that time, and consequently it 
was of opinion that they could not set 
up any rights as under-proprietors. All 
they could claim to be was that they 
were occupancy tonants. 


It has been argued here in the first 
place that the learned Judgo was wrong 
in applying S. 25, Oudh Laws Act, to 
the case. That section has been re- 
pealed, but it was in opera tion at tho 

1. (1903) 12 0 C 225=3 I C 607. 

2. A I R 1914 Oudh 278=17 0 C SC-2* 

I C 223. 

3. (1917) 20 O C 171=40 I C 200. 
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time the foreclosure proceedings took 
place. 1 agree with the learned Judge 
that S. 2 b did apply to the facts of this 
case. The argument here is that the 
word transferred,” as used in S. 25, is 
not applicable to cases in which the 
transfer has been made hv way of fore- 
closure and in support of this argument 
a decision of the Board of llovenuo Suraj 
Bakhsh v. Ihagwan Din (4), has been 
relied upon. I am unable to accept the 
opinion of the learned members of the 
jBoard. It seems to mo that the word 
'“transferred" as used in S. 25, is of gene- 
|ial import and that its meaning cannot 
|bo restricted us has been argued to cases 
ito which the transfer has been made 
[under orders of the Court. liven if that 
argument were to bo accepted, it seems 
to me sufficiently obvious that in the 
present case the transfer of the mortga- 
gors rights to the mortgagee was cer- 
tainly effected by an order of the Court 
for it is common ground that the pro 
Forty was transferred in the first instance 

under a foreclosure decree and was 
Bubsequontly transferred by a decree of 
Court in favour of tho defendant taluk, 
dor. 

It is true that after this transfer took 
place no proceedings wore taken by the 
Deputy Commission* r, ss i" by 

tlm section for the purpose of deter- 
mining tho extent of tho lands which 
tho ox. proprietors were to hold us occu- 
pancy tenants nor was anything done to 
determine tho rent of tho lands which 
woro to ho so held. All tho same 1 can- 
Jiot accept the contention for tho aimel- 
lants that becaueo these proceedings 
wore not taken by tho Deputy Commis- 
sioner, it necossarilv follows that the 
ox. mortgagors remained in adverse pos- 
session of tho plots which were then in 
their occupation. If the plots now in 
dispute were in tho actual cultivating 
occupancy of the plaintiffs at tho time 
foreclosure took place it follows that the 
highest right they can set up in respect 
of these lands is that of occupancy ten- 
ants. The Deputy Commissioner, if he 
had taken proceedings under tho section 
might have allowed them occupancv 
rights in all these plots. lie certainly 
could not have allowed thorn any higher 
lights and he might have allowed them 
less by confining their rights to a ror- 
tjop only of the lands which t hey t hen 
W Selected Decisions No. 7 of ; jO'j. 


held. On tho other hand, I am not 
satisfied that it is shown on the evidence 
that the lands now in dispute were in 
the actual cultivating occupancy of tho 
plaint ill > at the time when foreclosure 
was made and before I can come to u 
proper decision in the case it appears to 
me to lo necessary that this matter 
should he investigated. The fact that 
the plain: ifls describe these lands as 
their sir lands docs not necessarily lead 
to tho conclusion that at tho time of 
foreclosure they must have been in their 

actual cultivating occupancy,” to uso 
the words of S. 25. 1 remit the follow- 

in'.; is>ue to the lower appellate Court 
for determination. Were the lands now 
iu huit. or any of them in tho cultivat- 
ing occupancy of tho plaintiffs at tho 
time of the forcclosuie of tho mortgage? 

The learned Judge will take such evi- 
dence on this issue as t he parties may 
desire to produce and ho will return his 
finding to this Court within two months 
from tho date of this order of remand. 
15 days to run from tho date of tho 
lower Court’s finding will he allowed to 
the parties to file objections if they are 
so minded. 

R. v. R.K. Issue n milted. 
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I.1NDSAV. J. C. AND IvANHAIV A 
Dai,. A. J. C. 

Ml. Balraj Kuai — Defendant — Appel- 
lant. 

v. 

MahaJen Pal Singh and others — Plain- 
tiffs and Defendants — Respondents. 

First Appeals Nos. 101 and 1 14 of 191 I 
Decided on 29th Juno 1917, against 
decree of Suh-Judge, Partahgarh, D - 2nd 
May 191 1. 

<•* Oudh Estate* Act (1869>, S. 15 — 
Scope. 

Section 15 is a declaratory section, operating 
both prospectively and retrospectively. 

IP 129 C 1J 

(b) Oudh Estates Act (1869), Ss. 15. 22 
and 23~Estate entered in List 2 and held 
under primogeniture sanad — Bequest in 
favour of person not talukdor or grantee 
and outside scope of succession — Rule in 
sansd as to succession is inapplicable. 

'\ Lere a person who>c estate was ontered iu 
List 2 died before the Oudh Estates Act caine 
into force, bequeathing his estate to his son-in- 
law. who was neither a talukdar nor a grantee, 
nor a person who would have succeeded to the 
estate, bad tho testator died inlestato: 

Held : Fcr I.indsay. J . C.. that the effect of 
S. 15 was to put the sanad out of consideration 
altogether, and that the succession to tho estate 
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on tbc death of such a legatee would be governed 
by the rules which would have governed the 
succession if the legatee had bought the estate 
from a person, not being a talukdar or grantee, 
or in other words, by the ordinary law, irrespec- 
tive of the rule of succession contained in 'the 
sanad. [P 129 C 1] 

(Per Kanhatya Lai, A. J.C.), that the effect of 
the section was to relieve such a legatee from the 
disability imposed by the Oudh Estates Act on 
talukdarV and grantees in the matters of transfer 
and succession, and not from any rule- which 
might he applicable independently of the Act, 
and that the succession to such legatee would tc 
governed by tbc rule of succession laid down in 
the sanad as restricting or qualifying the per- 
sonal law. f I’ 140 C 2] 

Per Curiam, that the rule of succession con- 
tained in the sanad was inapplicable to a r *on 
who got the estate otherwise ih: u by inherit- 
ance. (P 120 Cl] 

(c) Hindu Law— Will — Document sent to 
prepare compilation of talukdara held 
amounted to will. 

A document sent by a person, containing the 
relevant particulars relating to the history of 
his estftto and a declaration as to who is to be 
his successor, in pursuance of an advertisement 
appearing in a paper announcing the iutention 
of the advertiser to prepare a compilation show- 
ing the family hi*toy of the talukdars of Oudh, 
can for tho purposes of Hindu law be treated as 
a testamentary declaration by the writer of bis 
intention with resnect to his property, which be 
desires to bo carried into effect after his death. 

(P 134 C 2; P 138 C 1] 

Ij. E. O'Conor, G. //. Thomos and 
Ajodliya Das— for Appellant. 

Wazir Hasan, J. N. Chak, Ali Moham- 
mad, Ramapat Ravi, Gokaran Nath 
Misra, Mahabir Prasad, Gokul Prasad, 
Samiullah Bey and Aicadh Behari Lai — 
for Respondents. 

Lindsay, J. C. — These two appeals 
have sprung out of a suit brought by the 
plaintiff-respondent, Mahadeo Pal Singh, 
for recovery of possession of a taluka 
known as the Dandi Ranch estate, which 
is situated in the Partabgarh District. 
Plaintiff 2 in the suit, Seth Kanhaiya 
Lai, is a person to whom Mahadeo Pal 
Singh has sold a portion of his claim for 
the purpose of raising funds to prosecute 
the suit. The three principal defen. 
dants in the case were Babu Adya 
Bakhsh Singh (defendant l), Mt. Sukh- 
pal Kuar (defendant 2) and Mt. Balraj 
Kuar (defendant 3). The remaining de- 
fendants in tho case were impleaded as 
persons who had taken transfers of por- 
tions of the estate in suit from defen- 
dant 1, Adya Bakbsh Singh. Before 
proceeding to set out the matters which 
were in issue at the trial in the Court 
below, it is advisable to say a few words 
relating to the history of this property. 


It is admitted that a grant of this estate 
was made after the annexation to Babu 
Sri pat Singh, who was a Sombansi 
Tfcakur. It is also admitted now, though 
the fact was in dispute in the Court 
below, that this grant was made to Babu. 
Sripat Singh under a primogeniture 
sanad. Babu Sripat Singh died in the 
month of November 18G1, long before 
tho Oudh Estates Act (1 of 1809) came 
into force. It is admitted that on the 
death of Babu Sripat Singh the estate 
passed into the possession of Babu Dan 
Bahadur Pal Singh, who was Si i pat 
Singh’s sou-in-law. Sripat Siugh had no 
son and it is admitted that Dan Bahadur 
Pal Singh took the estate under a will 
executed in his favour by Sripat Singh a 
few days before his death. Babu Dan 
Bahadur Pal Singh died on 14th March 
19GG. He left a widow Mt. Sukhpal 
Kuar, who is defendant 2 in this suit. 
IIo also left a daughter Mt. Balraj Kuar, 
who is defendant 3, and a grandson 
(daughter's son) Adya Bakhsh Singh, 
defendant 1. Adya Bakhsh Singh is tho 
son of dofendant 3 Mt. Balraj Kuar. 
The plaintiff, Mahadeo Pal Singh, is a 
step-brother of the deceased Dan Balia 
dur Pal Singh and ho based his claim to 
the estate on the ground of inheritance. 
In para. 7 of the plaint it was alleged that 
at the death of Dan Bahadur Pal Singh 
the plaintiff Mahadeo Pal Singh became 
the rightful owner of the estate, (l) in 
accordance with the conditions of the 
sanad under which the estate had been 
granted, and (2) in accordance with tho 
provisions of S. 22, Cl. (5), Oudh Estates 
Act (1 of 1869) and the custom prevail- 
ing in the family of Dan Bahadur Pal 
Singh. It was also claimed that if the 
inheritance to this property, were re- 
gulated by the Hindu law, then defen- 
dants 1, 2 and 3 were excluded from in- 
heritance by virtue of the custom just 
referred to. 

In para. 8 of the plaint it was speci- 
fically stated that according to the con- 
ditions prescribed in the sanad and ac- 
cording to the law and custom, neither 
defendant 1 as daughter's son, nor de- 
fendant 2 as widow, nor defendant 3 as 
daughterof Dan Bahadur Pal Singh, had 
any right whatever in the estate of the 
deceased. Attached to the plaint there 
were exhibited certain lists of property 
the subject-matter of the claim. List A 
contains the Dames of villages included 
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in the taluka proper; List B sets forth 
certain items of property which are des- 
cribed as accretions to the taluka; while 
List C contains particulars of certain 
house property which it was alleged be- 
longed to the taluka. Coupled with this 
claim for possession there was a claim 
for mesno profits to the extent of over 
Bs. 70,000 and in Cl. (d), para. 17 of 
the plaint (that is, the paragraph in 
which the relief was sought) it was 
prayed that if the Court considered that 
the pin intill Mahadeo Pal Singh was not 
entitled to immediate possession, he 
might bo given a decree declaring such 
rights as the Court considered him to 
possess with reference to his claim to 
succeed to the estato in suit. Tho prin- 
cipal defences to ho considered are those 
made by defendants 1, 2 and 3. leaving 
out of account tho pica which was taken 
to tho ollect that the estate was not hold 
by a primogeniture sanad (a matter 
which is no longer in dispute), tho first 
point to ho noticed is that Adya Pakhsh 
Singh, defendant 1, claimed to he en- 
titled to tho property by virtue of a 
will Alleged to have been executed by 
Bun Bahadur Pal Singh on 22nd Novem- 
ber 1891). 

It was next pleaded that tho succes- 
sion to this estate was not governed by 
the Oudli Estates Act (1 of 18(39). By 
way of alternative it was asserted that 
even if the Act applied and if it wero 
found that Dan Bahadur Pal Singh died 
intestate, defendant 1 was still cntitlod 
to the property in accordance with the 
provisions of Cl. (4). S. 22. Act 1 of 
loOJ inasmuch as he was the daughters 
son of Dan Ilaliadur Pal Singh and had 

dur 1 ol Singh as his own son. Tho next 
point taken by way of defence was that 
in case »t wore found that tho estate was 
hold under a primogeniture sanad, the 
rule of inheritance laid down in the 
sanad did not apply inasmuch as Dan 
Bahadur Pal Singh was a legatee of Sri- 
pat Singh and belonged to a different 
family. Another plea in this connexion 
was that even according to the sanad the 
defendant Adya Bakhsli Singh would be 
entitled to tako the estate as being the 
nearest malo heir according to the rule 
of primogeniture. By way of further 
dcfenco tho custom alleged in the plaint 
was denied and it was asserted that 
defendants 1 and 3 were not in any way 


excluded from inheriting the property 
lei: by Dan Bahadur Pal Singh. It was 
also alleged by way of defence that the 
plain ti M I Singh was no heir 

of Dan Bahadur l'al Singh under tho 
Hindu law. And lastly tho ploa was 
taken that neither the sanad nor Act 1 
of could in any wry affect the rule 
of succession re! iting to property which 
did not form part of the . state which 
was granted hv the British Government 
to Babu Sri pat Singh. 

The picas to which I have inferred 
were all raised in the common written 
statement filed hy defendant 1 Adya 
Pakhsh Singh and by his grandmother 
Mt.Sukhpal Kuar. Defendant Balraj 
Knar, w ho is tho mother of Adya Bakhsli 
bin- h, filed a separate written statement, 
hut her case as ~et out in (hut statement 
contained no new ground of defence; in 
fact sho made common cause with her 
nt l, Adya Bakbsb Singh. 
Before the issues were struck certainad- 
misaions were made hy the counsel for 
tho parties: one of theso was that tho 
succession to tho estate in suit was not 
governed by S. 22, Oudh Estates Act 
i of 18C9). Tbit fact is obvious, 
w hen it is considered that Dan Bahadur 
Pal Singh came into possession of tho 
property as a legatee long boforo the 
Oudh Estates Act came into force; 
in other words, Dan Bahadur Pal Singh 
was not a legatee within tho mean- 
ing of tho Act. With regard to tho 
custom referred to in tho plaint tho 
learned Subordinate Judge thought it 
proper to call for a statement of tho 
particulars of the custom alleged, ft 
was finally stated by tho plaintiff’s 
counsel that tho custom upon which he 
relied did not exclude from inheritance 
the widow of Dan Bahadur Pal Singh in 
case it should be found that the Hindu 
law applied. A pedigree of tho family 
to which Dan Bahadur Pal Singh be- 
longed was put in and it was oxpressly 
stated that the custom upon which the- 
plaintiff relied was a family custom pre- 
vailing in this family, a family descen- 
ded from one Karan Pal Singh. 

Three issues were framed by the Sub- 
ordinate Judge. Issue 1 related to tho 
will alleged to have been executed by 
Dan Bahadur Pal Singh on 22nd Nov- 
ember 1899. Issue 2 was split up into 
four parts (a), (b), (c) and (d). Part (a) 
of the issue related to the question of 



12rS Oudh 


Mt. Balk a J v. Hahadeo (Lindsay, J. C.) 1918 


the terms of the sanad under which the 
estate was held. Part (b) raised the 
question as to whether the rule of suc- 
cession to be applied to the property was 
the rule contained in the sanad or the 
rule to be found in the ordinary Hindu 
law. Part (c) of the issue related to the 
application of the rule of primogeniture. 
The question was put whether the plain- 
tilT Mahadco Pal Singh would according 
to this rule succeed to the property both 
talukdari and non-talukdari, in prefer- 
ence to defendant I, the daughter’s son 
of Dan Bahadur Pal Singh. Part (d) of 
the issue related to the question of cus- 
tom and to the right of the plaintiff to 
obtain a declaration in case any such 
custom was proved. 

Issue 3 was concerned with the ques- 
tion of mesne profits. With regard to 
issue I relating to the will, the finding 
of the Subordinate Judge is that Dan 
Bahadur Pal Singh actually wrote the 
document which defendant 1 set up as 
the will upon which ho relied, but it 
was held that this document did not 
amount to a tostamentary disposition of 
the estate. With rogard to issue 2 it 
was found on the first part (2 ‘a’) that 
the estate was held undor a primogeni- 
ture sanad. On tho socond part of the 
issue the finding of the Court below was 
that tho vulo of succession contained in 
tho sanad applied to the case, inasmuch 
as Dan Bahadur Pal Singh, was suc- 
cessor" of Sripat Singh in the sense iu 
which that expression is used in the 
sanad. It was also hold that the plaiu- 
tiff Mahadoo Pal Singh was tho nearest 
male heir according to the terms of the 
6anad and it was also ruled that the 
ordinary Hindu law did not apply to the 
case. The Subordinate Judge was fur- 
ther of opinion that both kinds of pro- 
perty specified in tho lists attached to 
plaint, that is the taluka proper and 
its accretions, were governed by the samo 
rule of succession. By his decree how- 
ever he reserved certain houses specified 
iu list C for the accommodation of tho 
first three defendants. In view of the 
findings arrived at upon these issues tho 
Subordinate Judge recorded no finding 
on tho question of custom raised in part 

(d) of issue 2. . 

He found on issue 3 that the plaintiff 
was entitled to mesne profits to the 
extent of Rs. 67,000 odd and he gave a 
decree accordingly with directions for 


the payment of profits accrued subse- 
quent to the date of the suit. Two ap- 
peals have been filed against the lower 
Court's decree, one by Mt. Balraj Kuar, 
defendant 3, (First Civil Appeal No. 101 
of 1904), and the other by defendant 1, 
Adya Bakbsh Singh, (First Civil Appeal 
No. 114 of 1914); and tho following 
points arise for determination: (!) What 
is the rule of succession applicable to the 
estate left by Babu Dan Bahadur Pal 
Singh ? (2) Did Dan Bahadur Pal Singh, 
as alleged by defendant 1. execute a will 
in the latter’s favour on 22nd November 

1899? (3) Is the plaintiff Mahadco Pal 
Singh entitled to a decree for possession 
of the property which is described in 
list B as being an accretion to the talu- 
ka ? and (4) Has tho plaintiff Mahadeo 
Pal Singh succeeded in proving tho 
family custom set up in the Court below 
by which daughters and their sons aro 
in this family excluded from inheri- 
tance ? 

Tho only other point raised in tho 
grounds of appeal in theso two casos re- 
lates to the quostion of the terms of tho 
matter, as I have already observed, is no 
longer in dispute. It has been admitted 
before us that tho estato was hold undor 
a primogeniture sanad. 

It is I think e\|>o]ient to deal in tho 
first place with the quostion of tho rulo 
of succession which is to be applied for 
tho purpose of discovering who is tho 
person rightfully entitled as heir to tho 
estate left by Dan Bahadur Pal Singh. 
The estate, it may be mentioned horo, 
is a List 2 estate. Sripat Singh’s name 
was entered in Lists 1 and 2 although, 
as has already been noticed, he died long 
before tho passing of Act 1 of 1869. Wo 
start with tho proposition that the law 
of succession as laid down in S. 22, Oudh 
Estates Act, does not apply to the caso 
(there is no question, of course, of tho 
application of S. 23). It follows there- 
fore that the rule of succession must bo 
sought in the ordinary law which was 
applicable to property held in the family 
of Dan Bahadur Pal Singh, and in this 
connexion the question at once arises 
whether that ordinary law embraces the 
terms of the sanad by which the pro- 
perty was conferred upon Sripat bingo. 

The Subordinate Judge has held that the 
terms of the sanad govern the succession; 
and acting on theso provisions he has 
found that the plaintiff Mahadeo lal 
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Singh is entitled to Dan Bahadur Pal 
Singh's estate. I may say at once that 
in my opinion this decision of the Sub- 
ordinate Judge iserroneous. My finding 
is that the rule of succession laid down 
in the sanad has no application in the 
present case. 

This opinion is founded upon the pro- 
visions of S. 15, Act 1 of 1S69, the 
torms of which it is now necessary for 
mo to consider. I may mention hero that 
the learned counsel on eithor sido wore 
not able to refer me to any judgment of 
their Lordships of the Privy Council 
containing an exposition of tho provi- 
sions of this particular section. Thero 
is on tho othor hand at least one ruling 
of a Bonch of this Court in which tho 
terms of this soction hnvo been consi- 
dorod and to which I shall presently 
rotor. [ think it advisable in the first 
place to stato at onco tho interpretation 
which I put upon tho language of this 
section. S. 15 is a declaratory soction 
and operates both retrospectively and 
prospectively. It purports to lay down 
tho rule which governs the transfer of 
and succession to an estate or part of an 
estate which had been transferred or 
hoquoalhod bofore. or which might ho 
transferred or bequeathed after tho pass, 
ing of tho Act, to a person who was not 
a ta ukdar or grantee and person who 
would not have succeeded if tho trans. 
foror or testator had died without 

having made the transfor and intostato. 

, 0 ,ul ° 1:11,1 down in tho section is that 
tho transfer of and succession to tho 
property so transferred or boqueUhod is 
to ho regulated by tho rulos which would 
have governed tho transfor and succes- 

TV: if 11,0 transferoo or 

|lognteo ha<l bought" tl.o same from 
a porson not being a talukdav or 

jgiantee. Applying thi. section to tho 

° _“!• nr«ont case «e have it 
‘ h »t bripat Singh was a talukdar; 
that lie hoquoitliod his ostate before 
tho passing of tho Act to his son-in-law 
Dan Bahadur Pal Singh; (3) that Dan 
Bahadur Pal Singh was neither a talukdar 
not a grantee: (4) and was not a person 
who would have succeeded Sripat Singh 
if the latter had died without having 
made the bequest. 

It seems to me therefore that in ac- 
cordance with tho provisions of this sec- 
tion the question of the succession to 
this estate, which was taken by Dan 
191*0 17 & 18 


Bahadur Pal Singh under the will made 
by Sripat Singh, is to be decided on two 
assumptions, namely; (U that Dan Ba- 
hadur Pal Singh; brought the estate 
from Sripat Singh, and (2) that Sripat 
Singh was for the purposes of that trans- 
action of transfer to bo regarded neither 
a : liuMar n >r is a fir intee. This 
appears to me to bo the plain meaning 
of this section, and if my interpretation 
is correct it seoms to follow necessarily 
that the terms of tho sanad cannot ho 
referred to in dealing with the question 
as to who is to succeed to tho ostate loft 
by Dan Bahadur Pal Singh, assuming for 
the moment that Dan Bahadur Pal Singh 
died intestate. If, for tho purpose of 
this c ise, wo must, as the section says, 
hold that Sripat Singh was neither a 
talukdar nor a grantee, thou ho cannot 
ho treated as having hold this estato 
'* any ' • t bat i- t<» say, 

under a sanad granted by tho British 
Government. The argument for the 
plaintill -respondent, so far as I have 
been able to understand it, is this. 

It is s lid that the only rosult arising 
from tho enactment of S. 15 is that 
tho rulo of succession laid down iu 
S. 22 of the Act ceases to ho upplicahlo 
to tho property transferred or bequeathed 
in the eireomsl races mentioned in S. 15, 
and that consequently succession must 
l*o dotermined with rcforonco to tho 
personal law of tho holder of tho pro. 
porty, a law which, it is argued, would 
in tho case given include the conditions 
laid down in tho sanad. This argument 
is supported by a reference to what was 
laid down by their Lordships of tho 
Privy Council in the caso of Debt llakhsh 
Singh v. Chandrabhan Singh (1). That 
was a caso of succession ah intestato and 
their Lordships were called upon to con- 
strue tho language of Cl. 11, S. 22, Act 1 
of 18G9. This clause declares that in do- 
fault of the persons specified in the pre- 
ceding ten clauses, succession shall lie : 

' to such persons as would have been entitled to 
succeed to tho estate under ihe ordinary law to 
which persons of the religion and tribe 'of such 
talukdar or grantee, heir or legatco. are sub- 
ject.” 

It was ruled by their Lordships that 
the ordinary law referred to in this 
clause would include the declarations 
and conditions of the sanad being part 
of tho original title to tho property. 

1. (1010) 82 All 599=87 I A 108= 18 O C 3lfi 
=7 1 C 724 (P C). 
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Looking at the language of Cl. 11 just 
referred to, as also at the similar lan- 
guage which is adopted in S. 23, it will 
appear that the ordinary law which is 
there referred to is the law applicable to 
the tribe and religion of the intestate 
talukdar, grantee, or his heir or legatee 
within the meaning of the Act. In other 
words, the property which is to be 
governed by the rules laid down in Cl. 11 
and S. 23 is property which up till the 
time succession opened belonged to the 
talukdar, grantee, or his heir or legatee. 
The case with which wo are now dealing 
is admittedly not ono of this kind. Dan 
Bahadur Pal Singh was neither a taluk- 
dar nor a grantee: nor was ho the heir 
or legatco of a talukdar or grantee with- 
in the meaning of the Act. On the 
contrary his position, according to the 
language of S. 15, was that of a perspn 
who had bought from another porson 
who was neither a talukdar nor a grantee. 
In theso circumstances it is difficult to 
conceive how it can be argued that the 
terms and conditions of the sanad are to 
control in any way the succession to the 
ostate which has been loft by Dan Baha- 
dur Pal Singh. On the face of it the 
sanad or any of tho declarations or condi- 
tions contained in it constituted no part 
of Dan Bahadur Pal Singh's title to this 
property, for according to S. 15 Dan 
Bahadur Pal Singh's title was a title by 
purchase. 

He “bought the estate' from a porson 
who was neither a talukdar nor agrantee. 
It has been contended that the words 
"a person not being a talukdar” in S. 15 
indicate merely a person whoso name is 
not entered in list 1 and that for tho 
purposes of this section such a person 
ought to he deemed to possess all the 
other attributes of a talukdar, including 
that of being a holder of property under 
a special grant or sanad: and so, it is 
said, in spite of the language of S. 15 
the terms of the sanad must be taken 
into account. I do not think it is pos- 
sible to argue in this way. S. 15 deals 
not merely with persons who are styled 
talukdars or grantees. It deals with 
such persons in relation to their property 
(estate), and for the purpose of inter- 
preting S. 15 the talukdar cannot be 
dissociated from the property or taluka 
from which he derives bis title of taluk- 
dar. A talukdar must be a person who 
owns a taluka or estate and no person 


is to be found in list 1 who had not a 
taluka or estate, for every talukdar in 
list 1 is mentioned in lists 2, 3 and 4 
as the possessor of an estate. 

When S. 15 lays down that the person 
from whom tho property therein re- 
ferred to has been bought is neither a 
talukdar nor a grantee, it seems to me 
to follow necessarily that such a person 
must be taken to be a person who held 
under no special title, that being ono of 
the necessary attributes of a talukdar or 
grantee. My opinion therefore is that tho 
ruling in Dili Bakhsh Singh's caso (l) 
does not afTect the question now under 
consideration and does not make the 
terms and conditions of the sanad any 
part of the ordinary law which governed 
Dan Bahadur Pal Singh’s family. 

Then again it has been argued that if 
the interpretation which I placo upon 
the language of S. 15 bo adopted, it in- 
volves the conclusion that Act 1 of 1869 
operates to divest a title already vested. 
It is said that if tho words “neither a 
talukdar nor a granteo” are to bo taken 
to mean a person without a sanad, it 
follows that the transferee or legatee 
takes nothing because in that case the 
testator or transferor inontionod in S. 15 
had nothing to bequeath or transfer. 
Obviously this cannot bo tho effect of. 
S. 15. which lays down rules for tho 
transfer of and succession to proporty 
which has been transferred or bequea- 
thed. It is assumed that tho transferee 
or legateo has a good title to the pro- 
perty, a title by purchaso. It could 
never have been the intention of the 
legislature to render void transfers which 
wero made before the passing of tho Act 
and it is impossible therefore to hold 
that the section lays down that the 
transferee or legateo has taken no estate 
at all. My attention has been drawn to 
a decision of a Bench of this Court 
which is to be found reported in 18 Oudh 
Cases at p. 188. the Mamarpur case, 
Ghulam Abbas Shan v. Bibi OmmaM 
Fatima (2), a decision which I under- 
stand is now under appeal before the r 
Lordships of the Pr.vy Conncl I is 
pointed out that at p. 211 M OndA 
Coses) of tho report Mr. Stuart, tho First 
Additional Judicial Commissioner, has 
adopted an interpretation of the language 
Of S. 15 which differs from mine After 
referring* the provisions of S.3. Crown 
2. (1915) IS 0 C 198=31 I C 74S. 
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Grants Act (15 of 1895), Mr. Stuart ob- 
serves that 

"if tho terms of the primogeniture sanad govern 
succession to the property, succession to pro- 
perty transferred to a person who would not 
havo succeeded according to the provisions of tho 
Act might not be governed by tho law that 
would apply if the transferee or legatee had 
bought the same pioperty from a person not be- 
ing a talukdar, but might bo governed by the 
terms of the sanad.” 

Mr. Stuart then refers to certain ob- 
servations which were made by their 
Lordships of tho Privy Council in the 
Mahewa case : Sheo Singh v. Itaghubans 
Kunwar (3). It appears to me that this 
argument rests upon the assumption that 
tho sanad does apply in cases where the 
property has been transferred or bequea- 
thed in the circumstances mentioned in 
S. 15. But boforo we reach that stage it 
is necossary to dotermino whother the 
sanad applies at all. My learned collea- 
gue in tho prosont case who was a party 
to tho docision just roferred to seems 
also to havo been of opinion, and for tho 
same roasons, that the Crown Grants Act 
oporated so as to render it necessary to 
apply tho sanad in spite of the provi. 
sions of 8. 15, Act 1 of 18C9. I regrot I 
am unablo to concur in this view. With 
all possible respect it seems to ino that 
tho provisions of tho Crown Grants Act 
do not affect this question. This latter 
Act was introduce.! to explain tho provi- 
sions of tho Transfor of Prot>erty Act 
1882, in so far as they rolato to grants 
from tho Crown and to rotnovo cortain 
doubts as to tho power of tho Crown in 
relation to such grants. Tho preamble 
doclares that tho intention of tho Act is 
to remove any doubts which might havo 
arison as to tho power of the Crown to 
impose limitations and restrictions upon 
grants and othor transfors of land made 
by it or under its authority. S. 2 of tho 
Act excludes tho application of the 
Iransfcr of Proporty Act to Crown Grants 
and S. 3 lays down that all previous res- 
trictions, conditions and limitations over 
contained in any grant or transfer by 
tho Crown shall bo valid and take effect 
according to their tenor any rule of law, 
statute or onactmont of tho legislature 
to tho contrary notwithstanding. 

I take this third section of tho Crown 
Grants Act to moan that in spite of 
anything contained in any rule of law 
Statute or enactment of the legis’ 
future, it is to be understood that 
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the Crown has full power to make 
any provisions, restrictions, conditions 
and limitations over iu granting or 
transferring lands and that all such 
provisions, restrictions, conditions, and 
limitations over aro to bo valid and to 
take etfeot according to their tenor but 
S. 15, Act 1 of 1609, docs not in any 
way purport to affect or question the 
power of tho Crown to make such provi- 
sions, limitations, etc. To my mind it 
simply doclares that in a given sot of 
circumstances property acquired by :l 
person from oco who hold it by a Crown 
grant is to bo treated as not having 
been hold by a Crown grant at all. Tho 
title is to be treated ns one by purchase. 
Tho property is to bo deemed to have 
been acquired from a poison who did 
not hold as a Crown grantee. This be- 
ing so there can in my opinion arise no 
question of applying tho law as laid 
down in S. 3, Crown Grants Act, for tho 
simple reason that when S. 15, Act 1 
of 1809, is reached tliero is no Crown 
grant to bo construed. Tho Mahewa 
caso cannot, I think, ho appealed to os 
an authority for the view that tho 
Crown Grants Act in any way controls 
the oporation of S. 15, Act 1 of 18G9. 
The argument which was takon before 
their Lordships in that case was that 
inorafter 1861, at the time when tho 
sanad was granted to Girwar Singh, no 
executive act of the Government could 
havo created an estate descending by 
any rulo of inheritance other than that 
laid down by tho law— tho Hindu law- 
in tho case then under consideration. 
Their ixjrdships hold that such a con- 
tention was not maintainable in view of 
these provisions of tho Crown Grants 
Act. There is in tho presont case no 
question of the power of the Crown to 
create ostates descending by a peculiar 
law of inheritance. The effoct of S. 15, 
in my opinion, is to put tho sanad out 
of consideration altogether. 

As my learned colleague will probably 
not agree with the opinion I have ex- 
pressed regarding tho interpretation of 
of S. 15, Oudh Estates Act (1 of 1869), 

I proceed to consider what the rule of' 
succession would bo on tho assumption 
that tho terms and conditions of tho 
sanad applied to the caso now before us. 
fortunately on this point my colleague 
and myself are of the samo opinion. We 
both think that if the terms of.'the sanad 
are to be taken into consideration, the 
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rule of succession by primogeniture does 
not apply to the estate which was left 
by Dan Bahadur Pal Singh. The princi- 
pal words to be considered in this con- 
nexion arc those contained in the penulti- 
mate clause of the primogeniture sanad, 
the form of which ‘is given at p. 38G, 
Appendix E of Sykes' Compendium of 
the Oudh Talukdari Law. Those words 
are as follows: 

‘'It is another coudition of this grant that in 
the event of your dying intestate or of any of your 
successors dying intestate. the estate sliall des- 
cend to the nearest male heir according to the 
rule of primogeniture, but \ou and all your 
successors shall have full power to alienate the 
estate cither in whole or in part by sale, mort- 
gage. gift, bequest, or adoption to whomsoever 
you please." 

The discussion centres round the mean- 
ing of the word "successors” contained 
iu this clause. According to the view 
taken hy the Subordinate Judge, ‘ suc- 
cessor" means a person who takes as an 
heir on an intestacy or who takes under 
a will as a devisee. IIo came to this 
opinion on the authority of certain 
definitions and rulings which were quoted 
before him and to which he ha? referred 
in his judgment. Ho also rolies for his 
interpretation upon the language which 
was used in the correspondence hot ween 
the Chief Commissioner of Oudh and 
tho Government of India relating to the 
conditions which should ho imposed in 
tho sanads which were granted sub- 
sequont to tho date of Lord Canning’s 
Proclamation. Referring to the Ian- 
guage of the clause we have just men- 
tioned tho Subordinate Judge was of 
opinion that it contemplates two clauses 
o transfers, namely: (l) transfers inter 
vivos and (*2) transfers to take effect 
after death. For these reasons be held 
that tho term "successors” must include 
tv\\ who take otherwise than as trans- 
levees by a deed executed inter vivos. 
It was contended before him that ac- 
cording to the language of the sanad 
transfers might he made in favour 
of aU sorts and conditions of men and 
the case was put to him of a bequest 
made by a talukdar in favour of a vil- 
lage menial. It was asked whether in 
such a case the descent of the property 
in the hands of the menial would be 
regulated by the rule of primogeniture. 
The learned Judge is of opinion that the 
menial in these circumstances would not 
come within the category of ” succes- 


sors,” though why he should be excluded 
if he took under a will is difficult to see, 
regard being had to the opinion ex- 
pressed by the Subordinate Judge that 
" successors " included persons who took 
otherwise than as transferees by a deed 
inter vivos. The learned counsel for 
the plaintiff.respondent has not attemp- 
ted to support the reasoning given for 
his opinion by the learned Subordinate 
Judge. The question of the moaning of 
this word “ successors " has been tho 
subject of discussion in the decision of a 
Bench of this Court to which a reference 
has already been made : Qhulam Abbas 
Khan v. Bibi Ummatul Fatima (2). Tho 
two learned Judges who constituted tho 
Bench in that case differed in opinion 
regarding the meaning of this expres- 
sion. 

The Court of first instance had hold 
in that case that the word “successors " 
meant only heirs, that is, persons who 
succeeded to tho estate ab intostato. 
Mr. Stuart discussed at great length tho 
meaning to bo attributed to tho word 
" successors." no wont into the history 
of tho events which led up to tho grant 
of tho sanads and he also road the sanad 
in the light of tho phraselogy of tho 
English law of real property. In his 
judgment ho admits that tho word ' suc- 
cessor ” is capablo of being interpreted 
in many difforont senses and that its 
true meaning ought in all cases to bo as- 
certained by reference to tho context. Ho 
eventually came to tho conclusion that 
there was aothing in tho context of the 
sanad which was repugnant to the sonso 
which he attributed to tho word, namely, 
that of including both an heir and a 
devisee. Ho was unable to accept tho 
opinion of the Subordinate Judge that 
the word “successors" meant only heirs. 
Mr. Stuart's opinion therefore was that 
the word " successor " means successor 
on death and excludes only persons who 
have taken by a transfer inter vivos. 
According to Mr. Stuart's interpretation 
therefore the word " successors ” would 
include the village menial in whose fa- 
vour a will had been made by a taluk- 
dar The Second Additional Judicial 
Commissioner, who is my colleague in 
the present case, was of a different opi- 
nion. After pointing out that the word 
” heirs " occurs at four places in the 
sanad. be went on to say that in his opi- 
nion “ successors " means persons sue- 



Oudh 133 


1918 MT. Balraj V. Mahadeo (Lindsay, J. C.) 


cessively inheriting the estate under the 
sanad. He too held that the meaning of 
the word was to he determined in the 
sense of the context. He laid great 
stress on the portion of the clause quoted 
above which is introduced by the words 
but you and all your successors.’’ He 
pointed out that the powers of transfer 
conferred upon the talukdar by the sa- 
uad might ho exercised by will, mort- 
gage, gift, bequest or adoption, so that 
a person who took by devise would he 
just as much a transferee as a person 
who has taken by sale. 

IIo referred also, as Mr. Stuart had done 
to the language of tho correspondence 
hotweon the Chief Commissioner of 
Oudh and tho Government of India for 
tho purposo of interpreting the meaning 
of this clause, and ho was led hy this 
languago as well as by tho language of 
tho sanad to the conclusion that “ suc- 
cessors ” must mean only persons who 
take on an intestacy. So far as the lan- 
guago of this correspondence is con- 
cerned, thero is perhaps a good doal to 
ho said on both sides hut viewing it 
gonorally it appears to mo that it sup- 
ports tho conclusion arrived at hy Pan- 
dit Kanlmiya Lai rather than tho ono 
which found favour with Mr. Stuart. 
It can hardly ho doubted both in viow 
of tho language of tho correspondence 
just referred to and of the languago of 
the sanad itself, that it was the inten- 
tion of tho Government to confer upon 
tho talukdars to whom this sanad was 
given tho fullest powor of alionation. 
In tho first place we have this power 
conferred hy the words used in tho first 
clause of tho sanad : 

• 1 .J COnf ° r 0,1 you ibo full proprietary 
right, title and poMMaiou of the estate of . . 

In tho penultimate clauso of tho sanad 
wo havo a similar declaration made in 
tho following words : 

“ But yOU and all -our SUM— SOIS -i, |U htN 
full power to alienate the estate either in whole 
or in part by rale, mortgage, gift, bequest or ad- 
option to whomsoever you plea»e."' 

Particular stress should, I think, be 
laid upon the word " alienate ” in tho 
clauso just referred to. In tho setting 
in which it is used tho word “alien, 
ato ” appears to me to point to tho 
disposal of property in favour of an 
alion or stranger, that is to say. a person 
outside tho family. Tho preceding words 
of tho clause lay down the rule relating 
to succession. The estate is to descend 


to the nearest male heir according to the 
rule of primogeniture. Then follow the 
words I have just quoted, conferring the 
fullest possible powers of alienation. It 
appears to mo thcreforo that the inten- 
tion to he gathered from l lie languago of 
the clause is that tho rule of succession 
by primogeniture is to govern the devo- 
lution of I he property so long as it con- 
tinues in tho family of tho talukdar. 
But if the talukdar chooses to exercise 
the ample powers of alienation conferred 
upon him hy the succeeding words, then 
tho rule of succession hy primogeniture 
is to cease to apply, I lie reason being 
that tho property has passed to a stran- 
ger, that is, a person outside the taluk- 
dar s family. In this connexion l might 
refer to a passage in a judgment of tho 
Judicial Committee in the caso of Dal. 
raj Kunwar v. Jtujatpal SivnU (l). In 
the course of their judgment their Lord- 
ships made certain observations regard- 
ing the interpretation of Ss. 11 aud lo 
of tho Act. Finally in dealing with the 
meaning which ought to ho put upon tho 
terms of S. 22 of tho Act they observo at 
tho bottom of p. JO j of tho report as 
follows: 

*’ I’m if the prescribed lino of succession \< 
broken by a tra infer or bequest of the entailed 
•state to a person otfUtdc tho prescribed lino, it 
rcem- not nnre.ivon.iblo tbat the fetter of tho 
entail »uch a* it is should no longer apply to 
tho estate.’* 

These words appear to me to entirely 
support the interpretation wo place upon 
Hhe languago of tho last clauso hut one 
of tho sanad. Tho learned counsol fo 
tho plaintiff- respondent in his argument 
regarding the meaning of tho word 
"sucrossors, after contending that tho 
expression referred to ono who takes 
after death and not hy transfer inter 
vivos, stated that the rule would apply 
only whore the devisee “takes tho placo 
of the talukdar." After referring to tho 
caso of a bequest in favour of a village 
menial, the learned counsel admitted 
that tho menial would not he treated as 
a successor because he does not or was 
not "iutonded to take. tho ’estate.” I 
find it difficult to follow this argument 
becauso on the torms of tho sanad what 
the talukdar is empowered to alienate 
is his "estate" either in whole or in 
part. The menial would I think under 
a bequest take the estate or whatever 
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part of it was bequeathed to him by the and was under the patronage of the 
talukuar. The learned counsel referred British Indian Association (Anjuman 
to tho cases in which talukdars were Hind), which is recognized, as the 
eal.ed upon to declare their successors official body representing the talukdars 
and probably the meaning of the argu- of Oudh. It is proved that the brother 
ment is chatouly those persons who take of this man Bishun Lai, one Kishun 
by will can be deemed to be successors" Lai, was employed in the office of 
within the meaning of the sanad in the British Indian Association as a 
whose cases the talukdar has expressed clerk (sarishtadar). In the month of 
some intention that they should in some November 1899 an advertisement ap- 
way or other ho invested-with the status peared in this paper announcing the in- 
which ho onjoyod himself, namely, the tention of Kishun Lai to prepare a com- 
status of a talukdar. pilation showing the family history of 

But status in this sense is the crex- tho talukdars of Oudh. There had it 
turo of the law and it would not be seems been a previous publication of this 
possible for a talukdar merely by ex. kind known by tho name of Manual of 
pressing an intention to that effect in a Oudh Titles. Kishun Lai announced 
will to confer upon his deviseo a status that the hook he intended to publish 
which tho law docs not sanction. After was to be an improved edition of this 
ft careful consideration of tho language Manual of Oudh Titles and was to con- 
of tho sanad it seems to mo to bo ira- tain fuller and more accurate informa, 
possible to arrive at any other conclu- tion. It was also announced that this 
sion than that tho word "successors" publication was being made with tho 
must moan poisons who take as heirs on approval of His Honour tho Lioutonant 
intestacy. The distinction drawn is hot- Governor. A copy of tho advertisement, 
ween such persons and other persons Ins been filed in tho case and is marlcod 
who have taken by any of tho various dofen laot l'g Ex. 4. The editor invited 
forms of transfer referred to in tho the talukdars to apply him with parti- 
clause; any other method of division or culars of their family history and also 
classification must lead to difficulty, to declare in their narrative tho names 
Kvon if it could bo assumed for tho sako of tho persons who weroto succeed them 
of argument that 'successors" in this in possession of their estates, 
clauso includes a person who takes under It is said tint this advertisement hav. 
a will, I fail to see bow Dan Bahadur ing attracted tho attention of Dan Bain. 

Pal Singh could be a "successor" accord- dur Pal Singh, he gavo orders for tho 
ing to his interpretation, when S. 15 of preparation of the history of his own 
tho Act clearly lays down tint Dan taluka. A document containing tho ro- 
Bohadur Pal Singh must bo taken to levant particulars was prepared and was 
have "bought" the estate; in other sent to Kishun Lil, and it is admitted 
words Dan Bahadur Pal Singh is to he that shortly aftor this, that is to savj 
deemed to liavo taken by a transfer mado about tho beginning of tho voar 1900. 
inter vivos. I am satisfied therefore tho book was prepared and published. A 
that the rule o.' primogeniture cannot ho copy of it is on tho record and is refer, 
applied for the purpose of ascertaining red to as Ex. D-3 of defendant 1. The 
tho person who is entitled to tho estate story goes tint at the timo when this 
left by Din Bahadur Pal Singh. narrative was prepared for the pur- 

The next matter to be considered is po-:e of publication a copy of it was 
tho document which was put iorward made under the direction of Dan Balia- 
by defendant 1. Adva Bakhsh Singh, as dur Pal Singh and was kept along with 
a will alleged to have been written by the other pepers in Dan Bahadur Pal 
Dan Bahadur Pal Singh on 22nd No- Singh’s office. It is this copy marked 
vomber 1899. The story of defendant 1 Ex. D 1 which is put forward in proof of 
with regard to this part of th9 case may the will relied upon by Adva Bakhsh 
be summarized as follows: It appears Singh. The original narrative as sup- 
tliat for some years prior to the year plied to Kishun Lai was called for, but 
1899 a newspaper used to b» published the evidence shows that it was destroyed 
in Lucknow which was called the some time after the book was published 
"Akhbar Anjuman Hind.” This paper in the year 1900. Adya Bakhsh Singh 
was edited by a man named Bishun Lai therefore relies upon this document, 
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Ex. I)-l, as secondary evidence of the 
document which was supplied for the 
purpose of publication and we have now 
to examine the evidence which was put 
forward on behalf of defendant 1 in 
order to prove that such a document 
was as a matter of fact prepared at the 
instance of Dan Bahadur Pal Singh. 
(The learned Judicial Commissioner, 
after discussing the evidence, held that 
Ex. D-l fulfilled the conditions of S. 03, 
Cl9. 3 and 5 of the Evidence Act— Ed.) 

The next matter to ho dealt with is 
whether or not this documont, which is 
found to be a genuine documont. can be 
treated as the will of Dan Bahadur Pal 
Singh. On this part of the case the 
learned Subordinate Judge was of opi- 
nion that the document could not bo 
treated as a will. Ho was led to this 
conclusion by finding, as he says, that 
there was no evidence worth the name 
that Dan Bahadur Pal Singh intended 
that the document should take effect as 
a will. Bofoio commencing my exami- 
nation of this question it is necessary to 
rofor to certain other evidence in tho 
caso which has to my mind a doublo 
hearing. This evidonco the substanco 
of which I shall presently mention, 
renders probable in the first placo t ho 
fact that Dan Bahadur Pal did pro- 
pare i narrativo corresponding to what is 
to ho found in Ex. D.i and might have 
boon used in support of the conclusion 
already arrived at touching tho genu- 
ineness of Ex. D-l. 1 havo not thought 
it necessary to refer to it in this con- 
nexion, for tho direct ovidenco which 
has already been discussed appears to 
mo to be suflicient to justify the opinion 
which has been formed. The second 
hearing of tho evidonco is a matter of 
-sorious importance iu considering tho in- 
terpretation which is to be put upon 
this document. There is a good deal of 
oral evidence in the caso. which estab- 
lisbos beyond all doubt that Dan Baha- 
dur Pal Singh was much attached to the 
boy Adya Bakhsh Singh and that he 
treated him in all respects as his own 
child. Tho evidence on this point is not 
confined to the statements of witnesses 
who wore examined in tho interests of 
tho defence. Thero is abundant evidence 
in tho shape of admissions made by the 
plaintiff's own witnesses to the effect 
that Dan Bahadur Pal Singh treated 
Adya Bakhsh Singh as his own son. It 


has been conceded by one of tho learned 
counsel who has argued tho case on be- 
half of tho respondents that this evi- 
dence relating to treatment must be ac- 
cepted as correct, although of course it 
is rot admitted that the statements of 
all tho witnesses who deposed to this 
treatment are true. Wo need not, I 
think, concern ourselves with the state- 
ments of many of t he witnesses who de- 
posed to the relations between Dan 
Bahadur Pal Singh and Adya Bakhsh 
Singh. 

It will bo sufficient, 1 think, to men- 
tion tho evidence of four witnesses, 
namely, the llon'ble Mr. Baillio, Mr. 
K. Ij. H. Clarke, Mr. E. P. Fawcett and 
Assistant Surgeon Sarju Kumar Mukorji. 
From the statements of these witnesses 
whos testimony cannot be impoached, 
it iselearthat Dan Bahadur l’al Singh 

kbsh Singh about 
with him, used to introduce him to offi- 
cials and used to treat him in every way 
as the person who was marked out as 
his successor in the possession of tho 
Daudi Kanch taluka. Mr. Baillio (now 
'ui!' Ill Baillie), Mr. Claikeand Mr. 

II at .mo time or another 
employed in the Partabgarh District and 
they all had opportunities of meeting 
Dan Bahadur Pa! Singh : each of them 
has given expression to his opinion based 
upon observation of tho relation between 
Dan Bahadur Pal Singh and defendant 
1. and they all sav that they un- 
derstood from tho treatment of tho hoy 
by Dan Bahadur Pal Singh that Dan 
Bahadur Pal Singh intended Adya 
Bakhsh Singh to have tho estate after 
his death. Tho ovidenca of Assistant 
Surgeon Sarju Knmar Mukerji is of spe- 
cial importance in this connexion, for it 
is clear that ho was on terms of greater 
intimacy with Dan Bahadur Pal Singh 
than any of tho other witnesses just 
mentioned. Sarju Kumar swears that he 
was medical attendant to Dan Bahadur 
Pal Singh for many years, that he had 
frequent opportunities of seeing him 
and that ovon after ho had left tho Par- 
tabgarh District he was called in on 
more than one occasion to give Dan 
Bahadur Pal Singh medical advice. In 
tho course of his deposition Babu Sarju 
Kumar made the following statement : 

“ He (that is. Pan Bahadur Pal Singh) had 
the bov Lallan at bis house who used to be al- 
ways with him- I knew him to be his son at 
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lirsi (tli vl is. I supi«osod him lo be his son at 
first), but >u frequently I came to learn that he 
was his daughter's son and beir-apparent to his 
p.Kl'ii and that his name was Adva Bakhsh 
MiiQh Ho used to be very affectionate to him 
(Adva Bakhsh Singh) and he frequently in the 
• ourrc of conversation used to tell me that he 
had no one else but Lallan as his jana^hin (that 
is successor). On one occasion be also told me 
that lie had sent a communication to the Bri- 
tish Indian Association at Lucknow to say that 
Lallan was his heir and successor to the taluka." 

l)t\ Mukerji’s evidence is the strongest 
possible evidence there could he regard, 
ing the treatment which Dan Bahadur 
Pal Singh exhibited towards Adva 
Bakhsh Singh, and we think, that the 
statements regarding the position which 
Dan Bahadur l'al Singh intended Adya 
Baklish Singh to occupy after his death 
arc admissible in evidenco under the 
Provisions of S. 8, Evidence Act. These 
statements are statements accompanying 
and explaining the acts of Dan Bahadur 
Pal Singh with rcferenco to AdvaBakhsh 
Singh and they seem therefore to fall 
within the definition of the word "con- 
duct" as used in Expl. 1, S. 8, Evi- 
donco Act. If the statements which are 
proved by the testimony of Dr. Mukerji 
are, as wo think, admissible in ovidonce, 
then it might woll be argued that the 
caso of Adya Bakhsh Singh was estab- 
lished independently of the document 
Ex. P-1 ; but we profer to rely upon this 
gentloman's ovidor.co more for the pur- 
pose of showing the disposition of Dan 
Bahadur Pal Singh towards Adya Bakhsh 
Singh and for tho purpose of interpret- 
ing in that light tho meaning which 
should bo placed upon the language of 
tho document Ex. D-l. We have it then 
that the counsel for the respondent is 
not in a position to explain away all this 
evidence regarding treatment. But an 
ingenious attempt has been made by 
him to put another complexion upon it. 

Ho refers to Cl. 4, S. 21, Oudh Estates 
Act (1 of 18G9), a clause which, as is now 
well known, was introduced into the 
Act at the express instance of Raja Man 
Singh, the former talukdar of the Aju- 
dhia Estate. This clause places the 
daughter’s son of a talukdar who has 
been treated in all respects as his own son 
in a very prominent position in the line 
of inheritance. It is said that all this 
treatment which was meted out to Adya 
Bakhsh Singh by Dan Bahadur Pal 
Singh was adopted with the express pur- 
pose of placing Adya Bakhsh Singh in 


the line of succession. In other words 
it is argued that it was Dan Bahadur 
Pal Singh's intention that in case he 
died without issue, Adya Bakhsh Singh 
was to succeed to the estate under the 
provisions of Cl. 4, S. 22 of the Act. It 
is argued again that for this reason 
Dan Bahadur Pal Singh never enter- 
tained any notion of making a will in 
favour of Adya Bakhsh Singh, being in 
the belief that Adya Bakhsh Singh 
would succeed him under tho provisions 
of the Act. It is pointed out that as 
Dan Bahadur Pal Singh himself had 
succeeded under a will executed in his 
favour by his father-in-law Sri pat Singh 
he would have been alive to the impor- 
tance of executing a formal testamentary 
document in case he desired Adya 
Bakhsh Singh to take tho estate as his 
devisee. Dan Bahadur Pal Singh, it is 
said, did not succeed to the taluka after 
Sripat Singh's death without a great 
deal of opposition on tho part of Sripat 
Singh's own relations and so it is argued 
that he would at least have taken tho 
precaution to execute a formal will so as 
to secure the position of Adya Bakhsh 
Singh. 

Of course if Dan Bahadur Pal Singh 
did ontertain tho notion that succession 
to the estate after his death would be 
governed by tho rules laid down in S. 22, 
Act 1 of 1SG9, he was labouring under 
a mistake of law. Although be had 
taken ns legatoo of Babu Sripat Singh, 
lie was not a legatee within tho meaning 
of that expression as defined in S. 2 of 
the Act, for the will which was executed 
in his favour had taken effect long be- 
fore Act 1 of 1S69 came into force. Can 
it be maintained therefore that because 
Dan Bahadur Pal Singh bad this errone- 
ous impression, any declarations of his 
intention regarding the succession to his 
estate contained in the document Ex. D-l 
are to go for nothing merely because bis 
conception of his own legal status was a 
wiong one? Is tho document Ex. D-l 
not to be given effect to merely because 
it may he said that it was only a step in 
a course of treatment, the object of 
which was to secure succession to Adya 
Bakhsh Singh? We think an argument 
of this kind cannot be allowed to pre- 
vail. We ought to give full legal effect 
if we can to any expressions of intention 
to be found in the document. It is well 
understood that in the case of a testa- 
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mentary disposition made by a Hindu to 
which the rules of the ordinary Hindu law 
apply, there is no need to establish the 
execution of any document of a formal 
nature. It is hardly necessary to refer 
to the numerous cases which were cited 
before us in this connexion. It has been 
pointed out to us that a statement made 
before a revenue official, an unsigned 
will, a draft will, a potition to a revenue 
Court, an entry in a wajibularz, a state- 
ment contained in a power- of attorney 
and other statements of liko character 
liavo been treated by the Courts as testa- 
mentary documents in the case of a 
Hindu. There has heenmore than one caso 
from Oudh in which it has been necessary 
to consider the logal elloct of documents 
containing expressions of the wishes of 
talukdars in the matter of succession to 
their estate. I would refer here to a 
woll. known case from Oudh: Jlur/.rshad 
v. Sheo Dayal (5), which was decided by 
thoir Lordships of the Privy Council in 
the year 1870. Their Lordships there, in 
referring to cortain documents which 
wc.o written by Baja Gouri Shankar, 
agreed with what was said by tho Judi- 
cial Commissioner who delivered thojudg. 
mont of this Court. Tho following die- 
turn of tho Judicial Commissioner was 
mentioned with approval by their Lord. 

ships of the Privy Council of the Judi- 
cial Committee: 

"In ordinary case* thin could hard I \ be con- 
• ln " 1 M * "ill for there i* no din t illu , 
to tho death of the executor not be utd 

that there is a distinct dim lion as to th- d. vo- 
ut.on of his pro|«rty alter his death. Hut m 
uiKih it is a matter of notoriety that the loiter^ 
to whic h these documents are answers were ex- 
pressly intended to elicit and register the wishes 
of each talukdar as to the descent of his landed 
estate alter h.s death, and the replies are to this 
day spolton of by talukdars as their will when no 
other has been made. Its form i* immaterial as 
.t was made prior to tho passing of Act 1 of 1SG9 
and the power of Hindus to make even mm- 
cupatory wills lias been decided in repeated iude- 
ments submitted by the Lords of the l>rivv 
Council. I find that this document correctly 
describes the intention of the Raja in respect ->'f 
the devolution of his taluka after his death and 
that it is correctly described as a will.” 

The Judicial Commissioner was, of 
course, bore referring to the instances in 
which talukdars, in answer to inquiries 
which wero made by District Officers in 
Oudh under the direction of the Chief 
Commissioner, had sent in letters de- 
scribing the mannor in which they de- 
sired thoir estates to descend after their 

6. (1875-76) 3 I A 250 (P C). 


death. There can he no reason founded 
upon principle for drawing a distinction 
between such document and the docu- 
ment which we have got to consider in 
tho present instance. Of course it may 
he justly observed that a loiter sent by 
a taiukdar in reply to an official inquiry 
would he treated as a moro solemn and 
formal document than one sent in res- 
ponse to an invitation such ns was held 
out to Dan Bahadur Pal Singh in the 
present case. At the same time wo think 
it may fairly hr argued that them was a 

certain amount of analogy between the 
situation in which Dan Bahadur Pal 
Singh found himself at tho end of IStilf 
and that of talukdars who years before 
had been invited by the Deputy Com- 
missioners of their districts to declare 
their intentions as to the succession to 
fh«ir estates. Tho imitation to Dan 
Bahadur Pal Singh to give tho history of 
his estate and to mention tho name of 
his successor was contained in what may- 
be described as tho oflicia! organ of t lie 
British Indian Association of which Dan 
Bahadur Pal Singh as a taiukdar was a 
member. It was also stated in tho ad- 
vertisement containing tho invitation 
that the preparation of this manual of 
history was being undertaken with the 
sanction of tho Lieutenant-Governor of 
the Provinces. Kishun Lai in his de- 
position has stated that before the work 
was undertaken he had sent a letter to 
tho Lieutenant Governor in tho name of 
his brother Bishun Lai asking for per- 
mission to publish a Manual of Titles in 
Oudh, and that such permission was ac- 
cordod to him. 

I have no reason to supposo that this 
statement of Kishun Lai is in auv way- 
contrary to tho truth. It may oasily be 
understood thon that when Dan Bahadur 
Pal Singh's attention was drawn to this 
advertisement, as it undoubtedly was, 
he was probably under tho impression 
that the declaration which he was being 
called upon to make was more or less a 
declaration which was being demanded 
under ofiicial authority and was intended 
to be given publicity to in a book which 
was being compiled under tho patronage 
of tho official body representing tho 
talukdars of Oudh. It appears to me, 
therefore, that we may well treat this 
document as standing on a similar foot- 
ing to those other documents which have 
been referred to and w-hich in numerous 
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may be, as argued, that at the time he 
ordered the preparation of this narrative 
l>\n Bahadur Pal Singh may not have 
understood that he was making a will in 
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the other items it is admitted that with 
one exception (item 5) they all consist of 
small shares or portions of land com. 
prised in villages belonging to the taluka. 
It may fairly be assumed that the ac- 


the strict sense of the term. The fact, 
however, remains that we have abundant 
proof of Dan Bahadur Pal Singh's in- 
tention that Adya Bakbsli Singh should 
succeed him in tho taluka. The way in 
which ho treated Adya Bakhsh Singh is 
not susceptible of any other interpre- 
tation. 

When we find, therefore, in this docu- 
ment, prepared in t ho circumstances just 
mentioned, that Dan Bahadur Pal Singh 
doclarod that his successor was Adya 
Bakhsh Singh, and that no one, but 
Adya Bakhsh Singh was to take tho 
estate, wo must. I think, como to tho 
conclusion that this document can pro- 
perly ho relied on as a legal declara- 
tion of Dan Bahadur Pal Singh’s in- 
tention with respect to his property 
which ho desired to he carried into 
effect after his death. Tho document 
contains a reference to the estate 
and tho necessary conclusion is that it 
was this property which Dan Bahadur 
Pal Singhdcsired to pass to Adya Bakhsh 
Singh after his death. My finding there- 
fore on this part of the caso is that tho 
document Ex. D-l is a gonuino docu- 
ment and that it constitutes a valid and 
’.sufficient proof of tho fact that a will 
'was made by Dan Bahadur Pal Singh 
according to which Adya Bakhsh Singh 
was cntitlod at his death to the taluka 
K>f Dandi Kanch. (The learned Judicial 
Commissioner after discussing tho evi- 
dence on the question of custom found 
that the custom sot up by the plaintiff 
was not established. — F.d.) 

The only othor matter which it is 
necessary to deal with is the question of 
the various items of immovable property 
described in Lists B and C attached to 
the plaint. These items were alleged by 
the plaintiff to constitute accretions or 
accessions to tho taluka. The case for 
the defence was that these properties 
were non-talukdari property. No evi- 
dence was given by either party to the 
manner in which theso various items of 
property came to be acquired. As re- 
gards List B it is to be noted that the 
claim to item 8, a house situated inMac- 
Andrewganj, was abandoned. As regards 


quisition of these fragments was made 
with the intention that they should be- 
come incorporated in the estate and wo 
think the proper finding is that all tho 
items in List B, except item o, are to ho 
deemed a part of the Dandi Kanch 
taluka. Similarly with regard to the 
houses mentioned in List C : so far as 
wc can ascertain theso buildings all ap- 
l>crtain to the estate. They are either 
residential houses or buildings used for 
purposes of the estate office. We havo 
no doubt that these items also should he 
deemed to bo talukdari property. As 
regards item 5 in List B in tho absenco 
of any cvidcnco to the contrary we must 
hold that it does not constitute any part 
of the estate. 

To sum up therefore my findings are : 
(1) that the successsion to the Dandi 
Kanch taluka is not regulated oithor by 
Act 1 of 1869 or by tho terms of tho 
sanad. but is regulated by the ordinary 
Hindu law : (2) that no custom affecting 
tho rules of tho Hindu law and exclud- 
ing the daughtor and her sons from in- 
heritance has been proved ; (3) that Dan 
Bahadur Pal Singh did make a will on 
22nd November 1839 by virtue of which 
tho estate has como to tho defendant 
Adya Bakhsh Singh ms devisee ; and (l) 
that the plaintiff is entitled to no rolief 
declaratory or otherwise. On theso find, 
ings I am of opinion that the appeals 
should be allowed, tho decree of tho Sub- 
ordinate Judge set aside and tho suit of 
the plaintiffs dismissed with one sot of 
costs to the answering defendants in the 
Court below. The plaintiffs-respondents 
will pay t he appellants’ costs of both tho 
appeals in this Court. 

Kanhaiya Lai, A. J. C . — I generally 
agree with the conclusions at which my 
learned colleague has arrived, except in 
regard to the effect of S. 15, Act 1 of 
1869 on the rule of succession laid dow-n 
in the sanad, about which I entertain 
some doubt. The dispute in these ap- 
peals relates to the Dandi Kanch estate, 
which belonged to Sri pat Singh, a Som- 
bansi Thakur, whose name was eniered 
at No. 260 in List No. 1 and at No 120 
in List No. 2, appended to Act 1 of 18G9. 
Sripat Singh died on 17th November 
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1861 before Act 1 of 1869 was passed. 
On 11th November 1861 Sripat Singh 
made an application in response to a 
circular issued by the Chief Commis- 
sioner of Oudh on 18th January 1860, 
stating that as he had till then no son, 
he desired that if no son was born to 
him, Dan Bahadur Pal Singh, his son-in- 
law, should succeed to his estate after 
his death. Dan Bahadur Pal Singh, ac- 
cordingly succeeded to his estate on bis 
death and was the proprietor of the es- 
tate when Act 1 of 1869 came into force. 
FI is name was not however ontered in the 
lists appended to that Act, and he was 
not therefore a talukdar or granteo or 
the heir or legatee of such a talukdar or 
grantee within the meaning of S. 15 or 
S. 22, Act 1 of 1869, as it stood before 
it was amended by U. P. Act 3 of 
of 1910. S. 21 of the latter Act gave tho 
amendments made by it in the delini- 
tionsof the words ' heir and “legatoe,” 
contained in Act 1 of 1869, a retrospec. 
live operation, provided such rotrospcc- 
tivo operation did not have the ofToct of 
divesting an estato or part of nn estate 
from a porson, in whom it had already 
vested before tho amending Act was 
.passed. As tho ostato in the present 
instanoe had already been \ostcd in Dan 
Bahadur Pal Singh, and the effect of 
applying tho amended definitions would 
havo been to divest him and his succes- 
sors, it is common ground that tho 
special rules of succession laid down in 
\ct 1 of 1869 do not apply to the estate 
iu suit. 

Dan Bahadur Pal Singh died on 14th 
March 1906, leaving a widow Mt. Sukh- 
pal Kuar, a daughter Mt. Balraj Kuar, 
and a step-brother by the same father, 
Mahadoo Pal Singh, who is tho plaintiff 
iu tho suit from which these appeals 
havo arison. Mt. Balraj Kuar is married 
to Sant Bakhsh Singh, by whom she has 
a son, Adya Bakhsh Singh. Mahadeo 
Pal Singh claimed tho estate to the ex- 
clusion of Adya Bakhsh Singh and the 
widow and daughter of Dan Bahadur Pal 
Singh. Adya Bakhsh Singh claimed tho 
estato under a bequest said to have been 
made l»y Dan Bahadur Pal Singh, his 
maternal grandfather. Mt. SukhpalKuar 
and Mt. Balraj Kuar claimed their res- 
pective interests under the Hindu law. 
it is not hero disputed that Sripat Singh 
got tho estate under a primogeniture 
sanad, which declared that, in the event 


of his dying intestate or any of his suc- 
cessors dying intestate, the estato shall 
descend to the nearest male heir accord- 
ing to the rule of primogeniture. 

Tho main questions for consideration 
in these appeals are whether the devolu- 
tion of the estate in tho hands of Dan 
Bahadur Pal Singh was governed by the 
rule of succession laid down in the sanad 
or by the personal law applicable to the 
religion or tribe to which ho belonged, 
whether Dan Bahadur Pal Singh be- 
queathed the estate in his lifetime to 
Adya Bakhsh Singh and whether Mt. 
Balraj Kuar and her son, Adya Bakhsh 
Singh, wore excluded from inheritance 
by the sanad or by a custom prevailing 
ill the family of Dan Bahadur Pal Singh. 
It is conccdod that if the devolution i3 
governed by the personal law, Mt. 
Sukhpal Kuar would be ontitlcd to tho 
estate and would ho succeeded on her 
death by Mt. Balraj Kuar and her son, 
Adya Bakhsh Singh, in succession, if 
they survived her, provided they wore 
not excluded by family custom. It is 
also conceded that if the devolution is 
governed by the rule of succession laid 
down in the sanad, Mt. Sukhpal Kuar 
and Mt. Balraj Kuar would bo excluded 
from succession, but it is disputed whe- 
ther Adya Bakhsh Singh, as the solitary 
male heir undor tho personal law, would 
bo so excluded. 

In 1899 Kishun Lai, a clerk in the 
office of tho British Indian Association, 
Lucknow, issued a notice, which was 
published in tho British Indian Associa- 
tion <‘>a/otte, called tho Akhbar-i-Anju- 
man Hind, inviting tho tnlukdars to 
supply him with particulars of their 
family ostates and also to declare the 
namos of tho persons who were to succeed 
them in possession of their estates, with 
a view to the publication of a consoli- 
dated history of tho Oudh talukdars. In 
response to that notice a document was 
sent by Dan Bahadur Pal Singh to 
Kishun Lai, containing necessary par- 
ticulars and stating that he had no 
children except one daughter, who had 
a son, named Lai Adya Bakhsh Singh, 
that Adya Bakhsh Singh was his heir 
and successor, and that no other person 
than that boy was to bo his heir under 
any law. no kept a copy of this docu- 
ment with himself. Kishun Lai publi- 
shed the document in his book, altering 
the narrative from the first person to the 
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third person. The evidence, adduced on 
the point, lias been discussed in detail 
by my learned colleague and need not be 
recapitulated here. I agree with him 
that the narrative, as published by 
Kishun Lai and contained in the copy, 
found among the papers of Dan Bahadur 
Pal Singh, accurately represents the 
(wishes communicated by Dan Bahadur 
Pal Singh, as to the person whom he 
wanted to succeed him on his death, 
and that it constitutes a valid testa, 
mentary disposition, which the legatee 
is entitled to enforce. Vndcr the Hindu 
law, a will may ho oral, and any state, 
menfc made hy a person expressing or 
manifesting an intention as to the pos- 
thumous disposition of his property can 
operate as his will. As pointed out in 
Maul vie Mohamed Shumsool Ilooda v. 
Shemikram (fi), Kalian Singh x.Santcal 
Singh (7), Mathura Das v. Jllii khan 
Mai (8) and Janki v. Kallu Mai (9), pc. 
titions addressed to rllicials, and papers 
drawn up in accordance with 1 ho inten- 
tions of a testator, though not signed by 
him, might constitute a valid testamen- 
tary disposition of property under the 
Hindu law. Keplics to oflicial inquiries 
have been held hy their Lordships of 
the Privy Council in Hurpershad v. Sheo 
Dgal (•">), JIaidar Ali v. Tasadduk Rasul 
Khan (10) and Jlalbhaddar Singh v. Sheo 
Kara in Singh (11) to operate as wills. 
Testamentary statements made in wajih- 
ularz or powers. of-attorney have simi- 
larly been held to operate ns wills. As- 
suming howevor that the statement mado 
in tlio aforesaid document does not opc- 
rnto as a valid testamentary disposition, 
the question arises whether the devolu- 
tion of the estate in the hands of Dan 
Bahadur Pal Singh was governed by the 
personal law or by the rule of succession 
laid down in the sanad, as modifying 
that law. S. 15, Act 1 of 1869. as it 
existed before its amendment by T . P. 
Act 3 of 1910, lays down that if any 
talukdar or grantee shall heretofore have 
transferred or bequeathed to any person 
not being a talukdar or grantee the whole 
or any portion of his estate, and such 
person would not have succeeded accord- 
ing to thc_provisions of that Act to the 
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estate or to a portion thereof, if the 
transferor or testator had died without 
having mace the transfer and intestate, 
the transfer of and succession to the pro- 
perty, so transferred or bequeathed, shall 
he regulated by the rules which would 
have governed the transfer of, and suc- 
cession to, such property, if the trans- 
feree or legatee had bought the same 
irom a person, not being a talukdar or 
grantee. The bequest in favour of Dan 
Bahadur Pal Singh in the present caso 
was made and came into operation be- 
fore the Act was passed, and as Dan Ba- 
hadur Pal Singh was not a person who 
would have succeeded to the estate ac- 
cording to the provisions of the Act, but 
for that bequest, the effect of S. J5 is to 
render the rules as to transfer and suc- 
cession laid down in the Act inapplicable 
to the estato in his hands. It is conten- 
ded that the effect of S. 15 is to render 
not only the rules of transfer and sue- 
cession laid down in the Act, but also 
the rule of succession, laid down in the 
sanad, inapplicable to the estate in the 
hands of such a legatee. But it sccnisj 
to mo that the intention of this section 
was to exclude the estato in such a con-i 
tingency from the disability imposed byj 
the Act on talukdars and grantees in the 
matters of transfer and succession and 
not from any rules which might ho ap- 
plicable independently of the Act. 

The rules which would have governed 
the transfer of or succession to such 
estates before Act 1 of 1869 was passed 
might have l>cen either the personal law, 
as modified by custom, or the rules of 
succession as laid down in the sanad to 
which legal effect was given by the 
Crown Grants Act (15 of 1-S95). That Act 
provided that whereas doubts had arisen 
as to the power of the Crown to impose 
limitations and restrictions upon grants 
and other transfers ol land made by it 
and it was expedient to remove those 
doubts, it was enacted that all provisions, 
restrictions, and limitations over con- 
tained in anv such grant or transfer 
shall be valid, and take effect according 
to their tenor, any rule of law, statute 
or enactment of the legislature to the 
contrary notwithstanding. The rule 
of succession laid down in the sanad, 
being a condition of the grant, thus 
superseded or modified the personal 
law, so far as it went, and, if 
rules for transfer and succession, 


the 
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clown in Act 1 of 1869, could not apply 
to the estate by the reason of the be- 
quest, made bySripat Singh in favour of 
Dan Bahadur Pal Singh, the transfer of 
and succession to the estate in the hands 
of Dan Bahadur Pal Singh would be 
governed by the rules which would have 
governed the transfer of or succession to 
the estate if the transferee or legatee 
had bought the same from a person not 
being a talukdar or grantee, that is. as 
if the rules rolating to transfer and suc- 
cession in the matter of talukdars and 
grantees had not boen applicable. Those 
rules would have been, in t he case of an 
ostato granted by means of a primogeni- 
ture sanad, the rules laid down in the 
sanad itself, which was the root of the 
title, and subject to those rules, the or- 
dinary law of the religion and tribe ap- 
plicable to the persons to whom the 
sanad wa» granted. In other words, to 
uso the language of Lord Shaw in Del.i 
Iiakhsh Singh v. Chatulrabhan Singh (1). 
the section prescribes nothing else than 
the relegation of the transferee or legatee 
in the mattor of transfor and succession 
to the situation in which ho would have 
boon found apart from the statute. The 
purchaser of an ordinary cstato is gover- 
ned in the matter of succession by bis 
own personal law and not by that ap. 
plicablo to the transferor, and all that 
S. 16 seems to mo to lay down is that 
'be contingency there contemplated, 
v o law relating to transfer and succes- 
sion shall bo the law applicable to the 
transferee or legateo. and the cstato 
shall bo free from the fetters imposed 
by Act 1 cf 1869 on talukdars and 
grantees in regard to those matters. 

It doos not seem to me to bo prob. 
ablo that it was intended by S. 15 
to cut fotters not imposed by tho Act or 
fetters which existed independently of 
it; and the statement that the transferee 
or legatee in such a case would bo deem- 
ed to have bought from a person, not 
being a talukdar or grantee, merely im- 
plies a release for certain purposes from 
the clutches of tho Act and not from 
those imposed by any other law. The 
object of tho section is not to wipe out 
the sanad, but to wipe out tho disabili- 
ties imposed in certain matters on the 
sanud-holders by Act 1 of 1869. Had 
tho intention been to relegate the trans- 
feree or legatee in the contingency men- 
tioned to tho situation apart from the 


statute and apart from the sanad, tho 
section would havo said so in clearer and 
more unambiguous terms, and the re- 
ference in S. 1 1 of the Act to talukdars 
and grantees being competent to transfer 
tho whole or any |K>rtion cf tho estate, 
subject to all the conditions under which 
the estate was conferred by the (lovorn- 
licen out of place. 
Where the special rules of succession 
laid down in Act 1 of I860 apply, such 
conditions would no doubt be, as oh. 
served by their Lordships of ti e I’rivy 
Council in Iinj Inthr Ilahatlur Singh v. 
Ranee Janki Kocr{Y2 ', only those re- 
lating to loyalty, good services and the 
like, for tho rule ol succession laid down 
in the sanad has been superseded there- 
bv. But whore the special rules of 
success! S. 23, do not 

apply, as iu this case, all the conditions 
laid down in I bo sanad coutinue in 
force, so long a- the estate remains in 
the bauds of the grantee or bis " succes- 
sors. " The mittei is not freo from 
difficulty, and the lang ed in S. 15 
is far from cloar. 

But. on a careful consideration of the 
provisions of tho Act. I am inclined to 
tbirk that S. 15 operates to take an 
estate for purposes of transfer and sue- 
ceoion in the contingency therein men- 
tioned outside the Act and relegates t ho 
tiansfoicc and legatee to the situation 
in which he would have been, if those 
rules had not been enacted or had not 
been applicable to the estate. In Ghu. 
lam AUas Khan v. lit hi Cmmatul l'alt- 
nm {'!) the rule of succession laid down 
in tho sanad was not deemed to bo ex- 
cluded under similar circumstances. In 
’ S nojit v. S,lla Iiakhsh Singh (18) 
the circumslancos wore somewhat differ- 
ent, for the amendment made by U. P. 
Act 3 of 1910 was held in that case to 
he capable of retrospective operation 
without disturbing any vested rights. 
The former case was similar to tho pre- 
sent in so far as the estate, with which 
it was concerned, did not come under 
the Act for the purpose of succession and 
had therefore continued to ho governed 
by tho sanad, while in tho latter case 
the estate was governed by the Act for 
all purposes and the main question was 
whether in view of the Amending Act 3 
of 1910 tho sanad applied when tho 

12. (1877-78) 5 I A 1=1 OL B 318 (P C) 

13. (1917) 40 I C 4G9. 
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estate went out of it for purpose of 
succession under S. 15. 

The application of the rule of succes- 
sion laid down in t lie sanad would not 
however make any difference in this 
case, because, as my learned colleague 
had pointed out, the rule of succession 
laid down therein is confined in its op- 
eration to the grantees and their succes- 
sor, implying thereby their successors 
by inheritance. The official correspon- 
dence, which preceded or accompanied 
the grant of primogeniture sanads, was 
summarized by mo in my judgment 
in Gulam Abbas Khan v. Bibi Ummatul 
Fatima (2), whore the whole matter 
was discussed in detail. It seems to me 
that it was not the intention of the sanad 
to make the rulo of primogeniture ap- 
plicable to persons, to whom the estate 
might pass, outside the line of inherit, 
anco laid down therein by any of the 
methods mentioned in the sanad; and 
as held in Sital Singh v. Sitla Jtakhsh 
Singh (13) that rulo would not apply to 
such legatees or transferees. On tho 
questions of custom and accretion. I 
have nothing to add to what my loarned 
colleague has said. I concur therefore 
in allowing tho appeals, setting aside 
tho decree of the learned Subordinate 
Judge and dismiising tho suit, with one 
sot of costs to tho answering defondants 
in tho Court below. The plaintiffs-rcs- 
pondonts will pay tho appellants' costs 
of both tho appeals in this Court. 

B.V./R.K. Appeals allowed. 
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Lindsay, J. C. 

Giir Bakhsh Tewari — Accusod — Ap- 


plicant. 


v. 


Em peror — Opposite Party. 

Criminal Revn. No. 2 of 1918, De- 
cided on 14th March 1913. against order 
of Dist. Magistrate, Gonda, D - lHh 
October 1917. 

Criminal P. C. (1898). Sa. 537 and 540 - 
Prosecution evidence recorded after defence 
evidence closed with full opportunity to 
cross-examine — High Court should not inter- 
fere. 

In a criminal trial after the evidence for the 
defence had closed, the Magistrate examined 
certain witnesses for the prosecution civinc at 
the same time full liberty to the accused to 
cross-examine them: 

Held: that in revision it was not proper for 
the High Court, having regard to S*. 637 and 5S0. 
Criminal P. C., to interfere with the Magistrate s 
order on this ground. 142 c — 


S. P. Kain — for Applicant. 

Government Pleader — for tho Crown. 

Judgment . — This application lias al- 
ready been before mo, and on the last 
occasion on which tho learned counsel 
was heard on behalf of tho applicant, 
I adjourned the case for the purpose of 
inquiring into certain circumstances 
which were brought to my notice in tho 
course of argument. It was complained 
on behalf of the applicant that witnesses 
for tho prosecution were allowed to be 
called after tho defence evidence had 
closed. The fact is apparent from the 
order of tho Magistrate who tried the 
case. I thought it desirable however to 
instruct l he Government Pleader to as- 
certain, if he could, tho reasons which 
led to this somewhat unusual procedure 
on tho part of the Magistrate. The 
Magistrate has sent up an explanation 
disclosing the circumstances in which ho 
thought it necessary to allow this fur- 
ther evidence to bo called, and ho points 
out that the accusod had been given n 
full opportunity of cross-examining the 
witnesses who wore produced at this 
lato stago. Ho refers in his explanation 
to a ruling of tho Calcutta High Court 
which is reported as Queen v. Belilios 
( 1 ). I have also been referred to a 
somewhat similar caso which is referred 
to as Ananda Chunder Singh v. Basil 
Mudh (2). There it was held that a 

Magistrate was strictly within his right 
under S. 510, Criminal P. C.. in rocoiv. 
ing fresh evidence, after ovidcnco on 
both sides had been taken and tho case- 
bad been adjourned for judgment. As 
their Lordships pointed out in that ease, 
S. 510, Criminal P. C.. gives very widei 
powers. In any case it seems to mo that, 
under the provisions of S. 537 it is not) 
proper for me to interfere with tho order 
on this ground, as I am unable to bold' 
that the accused was in any way pre- 
judiced. 

As regards the rest of the caso, there 
appears to be plenty of evidence upon 
the record upon which it was open to 
the Courts below to find that the appli- 
cant was liable to be bound over to give 
security. Tho application is dismissed. 

15. V. u.K. Application dismissed. 

1. (1S7S) 2D W R Cr 61=12 BLR 25 J. 

2. (1897) 2t Cal 167. 
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Stoart and Kanhaiya Lal, A. J. Cs. 

Dharatli Singh and others — Plaintiffs 
— Appellants. 

v. 

Prag Singh aud others— Defendants— 
Respondents. 

First Appeal No. 117 of 191G, Decided 
on 13th September 1917, against decree 
of Sub-Judge, Uardoi, D - 16th June 
1916. 

Hindu Law — Debt* — Father — Decree 
against — Son's share in property is not 
liable to sale in enforcement of pious obliga- 
tion. 

During tho lifetime of a Hindu father against 
whom a porsonal decree ha* been obtained, the 
creditor cannot bring to sale the share* of the 
sons in enforcement of the pious obligation of 
tho sons to pay a dobt duo by thoir father if not 
tainted with immorality. [P 145 C 1. 9) 

Basdeo Lal and .1/. Huzo/far llusain 
— for Appellants. 

Ookaran Nath Hisra — for Respon- 
dents. 

J udgment. — Thi9 appeal arises out of 
a suit brought by tho sons, brothers and 
no phew 8 of Prag Singh for a declaration 
that tho property in dispute was not 
liablo to attachment and sale in execu- 
tion of a docroe. obtainod by dofondants 
2 and 3 against Prag Singh. Tho alle- 
gation of tho plaintiffs was that thev 
woro living jointly with Prag Singh, that 
tho proporty in disputo was thoir joint 
ancestral property in which Prag Singh 
had no definite share, and that tho dobt 
in question was incur rod by Prag Singh 
for improper porsonal purposes. It was 
admitted in tho Court below that tho 
plaintiffs woro living jointlv with Prag 
Singh. 

Thero was no suggestion on behalf of 
dofondants 2 and 3 that tho debt in 
quostion was incurred for tho family 
bonofit. In fact Prag Singh had mort. 
gagod tho disputed proporty with defen- 
dants 2 and 3 in lieu of Rs. 5,000 on 
20th March 1905. When dofondants 2 
and 3 brought a suit on foot of that 
mortgage, impleading Prag Singh, his 
son, Hajondra Singh, and some other 
members of the family as parties to the 
suit, Rajondra Singh and the other mem- 
bers of the family objected that they 
woro not bound by tho mortgage made 
by Prag Singh, inasmuch as it was not 
mado for the family benefit. Tho finding 
of tho Court, which tried that suit, was 
that the prosent defendants 2 and 3 had 
failed to provo that the said mortgage 


was made for the family benefit ; and a 
simple decree (or money was accordingly 
passed against Prag Singh alone. In 
execution of that decree, the property 
thon released from tho mortgage has now 
been attached to the extent of the ono- 
fifth share, belonging to Prag Singh and 
his 9008. 

The learned Subordinate Judge dis- 
missed the claim, holding that tho entiro 
share of Prag Singh and his sons was 
liable to salo as the debt in question was 
not shown to have boon incurred for im- 
moral or unlawful purposes. Prag Singh 
is alive, and tho main question for consi- 
deration in this appeal is whethor during 
his lifetime a creditor can bring to salo 
the shares of his sons in enforcement of 
tho pious obligation, resting on tho sons, 
to pay a debt due by their father if not 
tainted with immorality. Tho learnod 
counsol for tho defondants. respondents 
relies on tho decisions of ‘■this Court in 
Lal Bahadur Singh v. Matadin Singh 
(l). Badri Pershad v. Bam Rattan (2) 
and Maharaj Bakhsh Singh v. Raja Ka. 
zim Husain Khan (3) in support of his 
contention that tho pious obligation on 
the sons to pay tho dobts due by thoir 
father, if not contracted for illegal or 
immoral purposes, could be enforced in 
tho lifetime of their father against tho 
ontiro family property possessed by them 
all. Tnat was unquestionably tho law 
as \mderstood and enforced in India till 
tho rocont decision of their Lordships of 
tho Privy Council in Sahn Ram Chan. 
drax.Bhup Singh (4), though tho ori- 
ginal authorities on Hindu law wore op- 
posed to that viow. Manu moroly says 
that a fathor throws his dobt on his son 
and through him obtains immortality 
(Manu 9 of 107), referring possibly to- 
both religious and temporal dobts, but 
Vishnu is more explicit and says : 

“If be who contracted the debt should dioor 
become a religious ascetic, or remaiu abroad for 
20 year*, that debt shall be discharged by his 
son* or grandsons, but not by remotor descen- 
dants against their will : Sacred Books of tho 
East, Vol. 7, p. 44.” 

So says Narad : 

“The father being dead, it is incumbont on 
the son* to pay hi* debt, each according to hip 
share, in case they arc divided in interests; or. if 
tboy arc not divided in interest* tho debt must bo 
discharged by that son who becomes manager o 

"TT(ie 99 )Tb c 112. 

2. (1699) 1 O C 169. 

3. (1901) 4 O C 178. 

4. AIR 1917 P C 61=29 • AH 437=39 I C 230 • 

=44 I A 120 (P C). 
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the family estate The father, uncle, 

or eldest brother having gone abroad, the son is 
not bound io pay his debt before the lapse of 20 
vears : Sacred Hooks of the East, Vol. 33. pp. 41 
and IG." 

Yagnyavalkya similarly says : 

"Where a dobt has been incurred for the puf* 
pose of the family by undivided members. the>r 
successors should pay the same, if the head o« 
the familv be dead or gone abroad. A woman 
need not pay the debts .of her husband or son ; 
uor the father, those of his son; nor the husband, 
those of his wife, unless contracted on account 
of those of the family. Similarly the son 
shall not pay here what has been incurred by 
the father for wine, lust, or gambling or what 
remains uupaid of a fine or toll or what is idly 
promised. The dobts incuircd by the wives of 
herdsmen, distillers, dancers, washermen and 
hunters havo to he paid by their husbands be- 
cause thoir livelihood depends on the co-opera- 
tion of their wives. A woman has to pay a debt 
agreed to or incurred by her personally or taken 
ov hor jointly with her husband, and no other. 
When the father is gone abroad or is dead, or is 
subdued bv calamity, his debt shall be paid by 
the sons aiid grandsons. If unknown, it must bo 
proved by witnesses: Yagnyavalkya. 2, 46 to 50." 

Commenting on tho last passage, the 
author of tho Mitakshara observes : 

"If the father dios or has gone to a rcraoto 
country without paying the debt duo by him or 
is suffering from incurable disease and the like, 
then the dobt incurred by bun on being de- 
manded shall bo paid by his sons or grandsons. 
They have to pay by reason of thoir being sons 
and grandsons, oven if the father bus left no 
assets. Tho ordor thereof is that in the absence 
of the father, tho son. and in tho absonce of the 
fon tho grandson has to pay it. If tbo sons or 
grandsons disputo tho debt, only that much is 
to bo paid by the sous and grandsons which tbc 
creditor establishes by means of witnesses and 
the liko. Hero it has' been said 'on tbc father 
having gone abroad, otc.’ Tbc specification of 
time is given by Narad and may bo referred to: 
•Whore a father is gono abroad, tho son shall 
not pav the dobt before tho expiry of 20 years, 
so also' a dobt incurred by tho uncle or the cider 
brother too.' Even if the father be dead, tbc debt 
should net be paid till the age of capacity for 
business is reached. When the age of capacity 
for business is reached, it should be paid." 

The Viramitrodaya and Vyavahara 
Mayukha take the same view. After 
quoting the text of Vrihaspati: 

"The sons should pay the debts of their father; 
•as if it were their own: the debt of grandfather 
should be paid without interest, but the sons of 
grandsous ueed not pay," 
and those of Narada and Katyayana en- 
joining that if the father has gone 
abroad, the debt should be paid after 
20 years, the Vyavahara Mayukha goes 
on to say that the word proshit" (gone 
abroad) was illustrative of one dead and 
that even where the father had become 
a religious anchorite, his debt was, as 


stated by Vishnu, to be paid by his son9 
and grandsons (Mandlik’s Vyavahara 
Mayukha, p. 112). It is clear therefore 
that so long as the father was alive or 
was physically capable of paying his 
debts, or had not gone ^abroad to a dis- 
tant country and been absent for 20 
years, it was not intended that the pious 
obligation to pay the debts due by the 
father should be enforced against his 
sons. Summarizing the views of tho 
Hindu lawgivers on this point Mayne 
says: 

"Tbc liability of tho son is staled by tho old 
writers to arise, not only after the actual death 
of the father, but after bis civil death, as when 
he has bexime an auchorito, or when ho has 
been 20 years abroad, in which caso his death 
may be presumed; or when ho is wholly im- 
mersed in vice, which is explained by Jagan- 
natha as indicating a state of combined insol- 
vency and insolenco, in which tbo father, boing 
devoted to sensual gratifications, givo* up all 
attempts to satisfy his creditor*, and sots thoin 
in defiance. And’so when tbo father is suffer- 
ing from somo incurablo discaso, or is mad, or 
is extremely aged: Maync’s Hindu law, Edn. 8 , 
p. 401).** 

lie then goes on to obsorvo: 

"This limitation of tbo sou's liability has. 
however, ceased to I* of any importance, in 
view of the recent decisions which cnablo a 
creditor during the life of the father to onforco 
hi* claim* by decree aud execution against the 
entire family property: (Ibid., 402)." 

Ho refers to tho decisions in Kha - 
lilul ltahman v. Gobind Pershad (»), 
Ramasamt Nadan v. Ulaganatha Goan, 
dan (6) and Badri Prasad v. Mad an 
Lai (7), but they were cases of mort- 
gages which would no longer ho en- 
forceable except in tho circumstances 
mentioned in Sahu Ram Chandra v. 
Bhup Singh (4) and Lachhman Prasad 
v. Sarnam Stngli (8). He also refers to 
Ramasami Xadan v. Ulaganatha Goun - 
dan (G) and Govind Krishna Gujar v. 
Sakharam Narayan (9), where the pious 
obligation of a son to pay the dobt duo 
by his father was held to exist, whether 
the father was dead or alive, but those 
decisions proceeded principally on tho 
reasoning in Girdharec Lall v. Kantoo 
Lai (10), which was however a case 
where property had already passed out 
of the family and the rights of third 

5. (1893)20 Cal 328. 

G. (1S99J 22 Mad 49. 

7. (1893) 15 All 75. 004 

S. A I R 1917 P C 41=39 All 5(X)=40 I A 231 
=44 I A 163 (PC). 

9. (1901) 28 Bom 383. 

10. 11874) 22 W R 50=1 I A 321 (PC). 
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persons bad been brought into existence. 
In Suraj Bunsi Koer v. Sheo Persad 
Singh (11) their Lordships of the Privy 
Council took care to point out that 
where joint ancestral property had 
passed out of a joint family, either 
under a conveyance executed by a father 
in consideration of an antecedent debt, 
or in order to raise money to pay off an 
antecedent debt, or under a sale 'in 
execution of a decree for the father’s 
debt, his sons by reason of their duty to 
pay their father’s debts could not re- 
cover that property, unless they showed 
that ’the debts were contracted for im- 
moral purposes and that the purchasers 
had notice that they were so contracted 
for the purchasers at an execution sale, 
being strangers to the suit, if they had 
no notice that they were sc contracted 
wore not bound to make inquiry lnjyond 
what appeared on the face of th • proceed- 
ings. In Nanomi Bal n \. Modi i 
Mohan (12) to which the learned counsol 
for the piaintitTs. respondents has re- 
ferred. the property had similarly passed 
out of the family by a sale hold in 
execution of a deerco, and the debt in 
satisfaction of which the sale was cff’ec- 
tod wag besides found to have been a 
joint family debt. 


"boro asalo has been held and tho 
terms of the sale justify it. tho entire 
disposing power of tho seller or of tho 
person whoso rights have been sold may 
no taken into consideration before tho 
purchaser is deprived of tho honefit of 
l) . H I* ur cha«e. hut no such equity arises, 
" noro no salo has been efToctod or where 
an objection is mado to an attempted 

,n enforcement of a pious obligation 

'v inch does not, howovor, exist if tho 
at her is alive and is in a position to 
moot h,s liabilities. In Sahu Bam 
amir a v. Jthup Singh (l) their I*>rd- 
of the Privy Council remarked 
that too little weight was attached to 
tho consideration that so far as the 
joint family estato was concerned, tho 
law had been invoked for tho protection 
of third parties whoso rights in or with 
regard to it had been acquired in good 
•aith and not for the protection of 
creditors. “While tho father remains 
«n life,” they observed: 

llio attempt to affect the sons’ and grandsons’ 

‘ ' u '' *" tl,c property in respect merclv of their 

11. (1*80) 0 Cal 148=6 1 A 88 (PC). 

12. (18%) 13 Cal 21=13 1 A 1 (PC). 
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pioa* Obligation to pay off their father’s debls, 
and not in respect of the debt having been truly 
the int« . St of I ate iuclf. 
which they with tboir father jointly own, must 
fail; and th. simplest of all reasons may be 
assigned for this, namely, that before the fathers 

de»th i - y off tbo debt, or after his death 

there may l-e ample per onnl estate belonging to 
the father him-clf, out of which the debt may 
be discharged.” 

It is true tlt.it their Lordships were 
then dealing with tho case of a mort- 
gage, but if a mort i e cannot be justi- 
fied on the ground Hi at the debt which 
it represented was one. which it was tho 
pious obligation of tho sons to pay, an 
attempted sale in satisfaction of such n 
debt can ho still loss so. Tho Court 
below was not therefore justified in 
directing the sale of the entire family 
property for :i debt for which tho father 
alone was |»cr>onally responsible. 

Tho appeal is accordingly allowed and 
the claim of tho plaintiffs decreed for a 
declaration that so long as tho father is 
ali\e, nothing more than tho father’s 
J*o* -.on.il share in tho property attached 
will l»o liable to sale in execution of tho 
him. Tho plaint iff* will 
got two-thirds of their costs hero and 
below from respondents 2 and 3, who 
will get ono. third of their costs from 
the plaintiff s throughout. As tho appoul 
has boon allowed, the eross-ohjections 
tiled by ros|xmdcnts 2 and 3 will ho dis- 
missed with costs. 

U.v. It. K. Appeal allowed. 
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Lindsay, J. C. 

liaj Bahadur Lai and others — Plain- 
tiffs — Appellants. 

v. 

Bindeshri and others — Defendants — 
Respondents. 

First Appeal No. 130 of 1910, De- 
cided on 20th November 1917, from do- 
creo of Sub-Judge, Sultanpur, D/- 14th 
July 1910. 

(a» Hindu Law — Alienation — Widow — 
Delay in challenging alienation — Necessity 
will be presumed from circumstances. 

Persons holding under deeds of transfer exe- 
cuted by a Hindu female long before they aro 
challenged, cannot be held to any very strict 
proof of legal necessity. The Court can assunio 
its existence from circumstantial evidence. 

(P 147 Cl) 

(b) Hindu Law— Alienation • — Necessity — 
Recital indeed not essential. 

Where money is advanced for legal necessity, 
it is not essential that the deed evidencing the 
transaction should recite that fact. [P 150 C 1) 
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(c) Evidence Act (1 of 1372). S. 65— Pro- 
duction of original physically impossible— 
Certified copy is admissible. 

W here a person is unable to bring the original 
of a document before the Court in spite of all 
reasonable efforts made in that direction, the 
Court is competent to admit secondary evideuce 
for the purposo of having the contents of the 
original document proved. [P 147 C 2) 

#(d) Evidence Act (1872). S. 90 — Production 
of original impossible — Presumption under 
S. 90 ariseseven on production of certified 
copy. 

Where the production of the original docu- 
ment is a physical impossibility, the Court is 
entitled to raise a presumption under S. 90. 
Evidence Act, regarding the same on the produc- 
tion of a certified copy. (1* 149 C I] 

Haider Husain and Gan pat Sahi — 
for Appellants. 

Mohammad IFasm for A. P. Sen and 
H. K. Ghosh — for Respondents. 

Judgment. — This is the appeal of 
Raj Bahadur Lai and others, plaintiffs, 
who brought a suit in the Court of the 
Subordinate Judgo of Sultanpur for the 
purpose of obtaining possession of cer- 
tain property specified in the plaint. A 
largo number of defendants woro arrayed 
and the caso for the plaintiffs was that 
these people wore in possession of cer- 
tain items of the property in suit under 
transfers made by a lady named Bishun 
Knar. It seems that this proporty onco 
belonged to a man named Ramgopal, 
who diod in the year 1MC3. After Ram- 
gopal died he was succeeded by his son 
Bindeshri Prasad, who himself diod a 
few months afterwards. Mt. Bishun 
Kuar who then got possession of the pro- 
perty was the mother of Bindeshri Pra- 
sad and she died in the month of Ja- 
nuary 1906. The first and second plain- 
tiffs, namely, Raj Bahadur Lai and 
Sam pat Rai together with defendant 21, 
Bankev Behari Lai, aro said to bo the 
reversioners of Bindeshri Prasad, and 
this point is no longer in dispute. As 
regards Bankey Behari I.al it seems that 
he has disposed of his interest in the 
property to certain cf the defendants 
and for this reason he was unable to 
join in the suit as plaintiff. 

Tho plaintiffs alleged that Mt. Bishun 
Kuar had executed an invalid deed of 
giftin- favour of Raghubar Lai who was 
arrayed as defendant 29 in the case, 
an d that the other defendants had 
taken transfers from Raghubar Lai. 
Raghubar Lai having died during the 
pendency of the suit is now represented 
by one Nakchhcd. Plaintiff 1 also al- 
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leged that he was entitled as against 
bis brothers to a jethausi share and he 
set up a custom which however he fail- 
ed to prove Plaintiff 3 is admittedly a 
transferee of a portion of the interest of 
plaintiff 1 and 2. It is not disputed now 
that the plaintiffs and defendant 21 are 
in fact the reversioners of Bindeshri 
Prasad, and I am only concerned in this 
appeal with the orders which the 
learned Subordinate Judgo passed with 
respect to tho property said to he in 
possession of certain of the defendants. 
The first caso with which I have to deal 
is the caso of one Abdul Gbafur, who is 
arrayed as defendant 3 in the suit. Abdul 
Ghafur's defcnco was this. Ho stated 
that originally there had been a mort- 
gage by Ramgopal, Sliitab Rai and 
Mahtab Rai in favour of two persons 
Karim Bakhsh and Sarbdawan Singh. 
From the pedigree which was filed it ap- 
pears that theso three persons, whom I 
have named as mortgagors, were closely 
related to each other and wero tho des- 
cendants of a common ancestor, ono Dip 
Chand. Abdul Ghnfur wont on to say 
that at the time of the first Regular Set- 
tlement a suit for redemption of the 
mortgage just referred to was brought 
by tbreo persons, namely Kahvant Rai 
who is tho son of Mahtab Rai, Knilash 
Kuar, the widow of Shilab Rai, and Mt. 
Bishun Kuar, the mothor of Bindeshri 
Prasad. 

A decree for redemption was pass- 
ed and it is said that in order to 
raiso funds to satisfy this decree these 
threo last named parties executed a 
mortgage in favour of tho second defen- 
dant Debi Prasad for a sum of Rupees 
2.3S9.7-G. According to the findings 
of tho Court below this mortgago debt 
was distributed between the three per- 
sons who had brought tho suit for re- 
demption, and the learned Judge has 
found that the share of the mortgage 
debt owing from Mt. Bishun Kuar came 
to Rs. 1,101. After Bishun Kuar had 
made a transfer of her interest by gift to 
Raghubar Lai, tho latter redeemed this 
mortgage bv executing a fresh mortgage 
for a sum of Rs. 2.373 odd. Afterwards 
in a suit biought by ono Malangi Khan, 
Debi Prasad's interest as a mortgagee was 
put to sale by public auction and bis 
rights were purchased by the present 
defendant 3. Abdul Ghafur. The pro- 
perty in abdul Ghafur's possession is 
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situated in a village called Kanupur. 
The Subordinate Judge has found that 
the plaintiffs are not entitled to recover 
possession of this particular property 
without paying a sum of Rs. 1,101 to 
defendant 5, that being the amount 
which, in the opinion of the learned 
Subordinate Judge, was incurred by way 
of a debt for legal necessity by Mt. 
Bishun Kuar. 

The documentary evidence to b9 con- 
sidered in this connexion consists parti- 
cularly of two documents, Exs. E-l and 
E-2. Ex. E-l is a copy of the judgment 
of the Settlement Court passed in the 
redemption suit to which I have referred 
in the earlier part of the judgment. I 
am bound to say that this judgment 
loaves the matter in some doubt, for it 
is very difficult to extract from it 
when tho mortgage which was being 
considered had been made and who 
were tho parties who were seeking 
rodomption. Ilowover there is certain 
circumstantial evidonco on tho record 
which led tho Judge of tho Court 
bolow to hold that thodocumont of mort. 
gugo of which Ex. E-2 is a certified copy 
must havo boen oxecuted by Bishun 
Kuar and tho two others in order to 
satisfy tho mortgage decrco. Certain 
ot her ei ideoce I to hat also b n 
on which led tho Subordinate Judgo to 
tho conclusion that tho morteago of 
which rodomption was ordered by tho 
Settlement Court must have boon exo- 
cutod not by Bishun Kuar horsolf, but 
by hor husband Hamgopal. I havo al- 
roady montioned that Hamgopal died in 
tho yoar 1803. 

With regard to this portion of tho case, 
l hnd myself in agreement with the 
opinion which is expressed by the learned 
Subordinate Judge. It is of course very 
difficult after the lapse of such a long 
ponod to establish a case of legal neces- 
sity, and I havo tho authority of their 
l-ordships of the Privy Council for hold- 
ing that transferees in cases like this 
cannot lie held to any very strict proof 
of a legal necessity which, if ovorexisted, 
must have existed many years before the 
transfers arc challenged. 

Now it was proved before the learned 
Subordinate Judge that this document 
was executed on 15th July 1869 in 
favour of Debi Prasad and there was an 
exhibit on tho record, namely, Kx. E-3, 
which proved that in the month of July 


1869, Mt. Bishun 'Knar did deposit cer- 
tain money in Court in connoxion with 
the satisfaction of tho decree for re- 
demption which had been passed on 
2Gth November 1868 . Looking to tho 
date of the execution of Ex. E-2 and ttio 
date of this payment and also tho judg- 
ment passed by the settlement officer, 
I think, the Subordinate Judgo had suffi- 
cient justification for assuming that the 
making of tho mortgage evidenced by 
Ex. E-2 was connected with tho redemp- 
tion proceedings in the Court of tho 
settlement officer. 

Another argument which has been 
relied upon by tho plaintifl's-appollants 
hero is that execution of tho original 
document represented by Ex. E-2 was 
not proved. The first part of tho argu- 
ment is that tho Court below was wrong 
in allowing secondary evidence to ho 
called for the purpose of proving tho 
contents of the original of thisdocuinont. 
Horo I think tho caso for the appellants 
cannot tmcceed. It was j»ointcd out by 
the learned counsel for respondent 5 
that his client was an auction-purchaser 
of tho intorost of Debi Prasad and that, 
consequently, it did not follow that all 
tho documents relating to this mortgage 
transaction would necessarily ho in his 
client's possession. It is proved that 
Abdul Chafur issued summonses to throo 
persons to produce .the original of this 
document. Ex. E-2. One of tlicso was 
Xakchhed who is the representative of 
Raghubar Lai, another was Debi Prasad 
and there was also a third man whoso 
naino it is not necessary to mention. 
Clearly Abdul Ghafur'did all ho could to 
bring tho original of this document be- 
fore tho Court. Ho was unable to do so 
and in the circumstances I have no 
doubt that Ex. E-2 was properly ad- 
mitted for tho purpose of proving the 
contents of the original. 

Then it is contended that tho produc- 
tion of a certified copy ’did not prove tho 
execution of tho original. With regard 
to this I observe that tho Subordinate 
Judge made the presumption which is 
permitted by S. 90, Evidence Act, and 
held that he was entitled to presumo 
that the original of Ex. E-2 was a genuino 
document and had been oxecuted by the 
parties by whom it purported to havo 
been executed. This question of presump- 
tion is one of some difficulty, for on tho 
face of it, it is difficult to understand 
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how a presumption can be made by a 
Court regarding a document which is not 
actually before it. S. ‘JO lays down that 
where a document purporting or proved 
to ho MO years obi is produced from any 
custody which the Court in a particular 
case considers proper, the Court may 
presume that the signature and every 
other part of such document which pur- 
ports to ho in tho handwriting of any 
particular person is in that persons's 
handwriting. How any presumption can 
bo made from tho mere production of a 
copy that the writing on tho original is 
t he writing of any particular person is a 
matter which is dillicult to understand. 
.However, there is authority for tho pro- 
position that in a caso like this the 
Court is entitled to raise a presumption 
regarding the original document even if 
it is not producod in Court. I may refer 
to the ruling reported as Khcltcr Chun, 
tier M< oJ.i-rjt >' V. Khrtlcr Paul Strretrrutno 
(l) which has been followed in other 
caso*. and notably by the Allahabad High 
Court, in Jshri Prasad Shigh v. Lallt Jas 
Kmncar{'2) where however it was ad. 
mittod that tho question was one of 
some difliculty. The Bombay Court and 
tho Madras Court have also followed tho 
opinion of Sir Arthur Wilson in the 
Calcutta caso just cited and it seems to 
mo that I ought to take the same lino. 

Section 07. Kvidonco Act, is tho section 
which declares that execution of a docu- 
ment must ho proved, that is to say, it 
must ho established that the signature 
of tho person who has executed the 
document is in his handwriting. But if. 
as in the present case, the production of 
the original document is a physical im- 
poiMbilitv how, it may ho asked, is it 
possible to comply with tho law as laid 
down in the section? It is obvious for 
tho reasons just mentioned that the 
signature on an original document could 
not be proved by the production of a 
certified copy taken from the registration 
records. It seems to me that if S. 07 
is construed literally and be held to be 
of universal application, it would render 
impossible the proof of execution of any 
document which has been lost. It was, 

I think, upon considerations of this 
nature that it was held in the Calcutta 
case above mentioned that the words 
“produced from any custody," which arc 

1 . (i*?C)*. r »Cal 5*6. 

2. (1900) 22 All 294. 


to be found in S. 90, were not to be 
interpreted to mean that it is necessary 
that the document itself should be before 
the Court. The process seems to bo that 
if secondary evidence is admissible then 
it may bo taken that there was an origi- 
nal document which corresponded in all 
respects with tho certified copy which 
is given in evidence, and then the Courts 
go further and hold that, if that original 
document was produced, the presumption 
would ho that it was a genuino docu- 
ment and had been executed by tho 
party who professed to execute it. I am 
unable therefore to entertain tho argu- 
ment that tho lower Court was wrong 
in raising this presumption with regard 
to the original of Ex. K-2. 

Then wo come to anothor point. The 
document was not executed by tho lady 
Ilisliun Kuar herself hut was executed by 
ono Shankar Lai who purported to act 
on her behalf. It is true, as argued by 
tho learned counsel for tho appellants, 
that S. 90 docs not authorise tho raising 
of any presumption as to tho authority 
of any perscu to act for another in tho 
matter of executing a document. On tho 
other hand, it will he admitted that it 
would bo very difficult at tho present 
day to find any reliable evidenco of this 
authority vested in Shankar Lai. Tlioro 
is howover some evidence which, I think, 
can successfully be appealed to for tho 
purpose of showing that Slianknr Lai 
was acting as agent of Mt. Bishun Kuar. 
The registration endorsement on Ex. K-2 
shows that it was Bishun Kuar herself 
who came to tho registration office and 
presented tho document for registration, 
asking that it might be delivered over to 
the agent of the mortgagee. That, as 
the learned advocate for respondent •> 
contends, is a very substantial piece of 
evidence for the purpose of showing that 
Shankar Lai was not a stranger to the 
transaction, but was really acting on 
behalf of Mt. Bishun Kuar. I hold 
therefore that it is established that the 
original document of which Ex. 1.-2 is a 
certified copy was executed byMt.Bishun 
Kuar. 

There remains the question as to whe- 
ther it was executed for legal necessity. 

As to this, if we accept the reasoning of 
the learned Subordinate dud qe which I 
have already accented, it must. I think, 
be held that to the extent of the sum of 
Ks. 1,101 there was legal necessity for 
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the transaction. If Mfc. Bishun Kuar's 
husband mortgaged this property and if 
by means of this transaction his share 
of the mortgage debt was discharged by 
Bishun Kuar herself, it necessarily fol- 
lowed that she was acting fora necessary 
purpose and it is not open to the plain- 
tiffs now, who desire to have this pro- 
perty, to. plead that they are entitled to 
recover the property without refunding 
the money. This brings me to another 
stage of the argument relating to this 
document. 

It has been said that Raghnbar Lai, 
the donee from Mt Bishun Kuar, dis- 
charged this mortgage (the original of 
Ex. E-2) by executing a later mortgage 
which is on record. That is quitn true 
hut I do not soo how it affects the ques- 
tion under consideration. If Raghubar 
Lai discharged the share of the debt 
which was owing by Mt. Bishun Kuar, 
then it seems to mo that he was pay- 
ing up monoy which was a charge upon 
the estato originally belonging to Ram- 
gopal — money which would ho payable 
by the legal representatives of Ramgopal 
or his son Bindeshri Prasad. If tho 
plaintiffs claim to bo tho legal represen- 
tatives, then I fail to seo how they can 
escape tho payment of this sum. The 
fact remains that Rs. 1,101 have been 
Paid by tho predecessor-in. interest of 
Abdul (Ihnfur to discharge this property 
from an oncumbranco which was validly 
created on it and if the plaintiffs want 
this property or a shnro in it, they must 
reimburse the persons who spent tho 
money. This settles tho appeal so far as 
tho case of defendant 5, Abdul Ghnfur, is 
concerned. 

I have now to deal with tho case of 
defendant 14, a man named Bhawani 
Bakhsh. Bhawani Bakhsh set up a 
number of transfers in his own favour, 
hut in this appeal I am concerned with 
only three of these, which are evidenced 
bv three documents : Exs. N 1, N-2 and 
N-3 Ex. N-l is a mortgage with pos- 
session dated 5th Juno 1S82 and was 
executed by Mt. Bishun Kuar alone. She 
mortgaged 16 bighas odd in the village 
of Pakhrauli to secure a debt of Rs. 345. 
Ex. N-2 is a document cf 3rd July 1883 
which purports to have been executed 
by Ilanwant Rai and Mt. Bishun Kuar, 
tho former being a relativo of Bishun 
Kuar's husband. This effected a mort- 
gage of three bighas odd in the same 


village of Pakhrauli. The amount bor- 
rowed was Rs. 87-8-0. Bishun Kuar’s 
share of this debt was Rs. 50. Ex. N-3 
was executed on 28th May 1889 to se- 
cure a debt of Rs. 250. The mortgage 
was of property in the same village. 
The judgment of the learned Subordi- 
nate Judge regarding theso transactions 
is to bo found in his findings upon issuo 
No. 7. I understand tho Judgo to find 
that Exs. N-l and N-2 were executed 
for legal necessity and woro binding up- 
on all the three plaintiffs. As regards 
Ex. N-3, his finding is that it was 
only binding on plaintiff, and not 
upon plaintiff 2 or plaintiff 3 who# 
as 1 have mentioned, is a transferee 
from plaintiffs 1 and 2. Tho first ques- 
tion which has been argued in connexion 
with these documents, is whether thoy 
wero executed for legal necessity. As 
regards their execution the learned Judge 
availed himself of the provisions of 
S. 90, Evidence Act. to prosume the ge- 
nuineness of Exs. N-l and N-2. In tho 
case of Ex. N-3, that prosumption was 
not possible because the document is not 
yet 30 years old. 

The defendant Bhawani Bakh6h, in 
whoso favour theso documents have been 
executed, went into tho witness-box and 
deposed that theso sums had been ad- 
vanced to Bishun Kuar in order to en- 
nldo her to pay arrears of land revenue. 
Thcro is admittedly no diroct cvidcnco 
hut this deposition of Bhawani Bakhsh 
to support the case of legal necessity. 
Bhawani Bakhsh stated that the lady 
was tho lambardar of tho villago r.t tho 
time, that process had been issued by 
tho revenue authorities to enforce tho 
payment of revenue and that tho peons 
from tho tahsil had como to her houso 
for tho purpose 6f realizing tho monoy. 
In theso circumstances he said that tho 
money had been advanced to the lady. 
Thero is nothing to contradict this evi- 
dence of Bhawani Bakhsh nml I agree 
with the view taken by tho Court below,' 
namely, that thero is no sufficient reason 
for rejecting Bhawani Bakhsh’s state- 
ment. Hero again wo have the case of 
a number of transfers between 25 and 30 
years old being challenged in a suit of 
this kind, and it would ho unreasonable 
to expect any very direct evidence of le- 
gal necessity in such cases. I am satis- 
fied therefore with tho etatement of 
Bhawani Bakhsh that ho advanced these 
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Si’n»> for the payment of land revenue 
: .nd ii that be so, the legal necessity is 
■ stalil ished. It is the fact, as pointed 
put by the learned counsel for the ap- 
pellants, that the deeds do not recite 
the purpose for which the money was 
■liven. Tiiat however is a matter which 
t do not consider essential. If I accept 
the statement of Bhawani Bakhsh that 
is sufficient. 

There was some question raised with 
regard to the proof of execution of 
Ex. N-l, the learned counsel referring 
to S. GS, Evidence Act. It was forgot- 
ten howover that the document Ex. N1 
was executed beforo t lie Transfer of Pro- 
perty Act came into forco and therefore 
it did not, under the law, require attesta- 
tion. Consequently no argument could 
ho maintained for the purpose of show- 
ing that due proof of this document was 
not given ; and in any case it seems to 
mo that if a presumption is mado under 
S. 90, that presumption extends also to 
attestation of documents of which attes- 
tation is required. 

Then wo come to another point in 
connexion with Ex. N-l.* It is shown 
that Ex. N-l was executed by Raghubar 
Eal on behalf of Bishun Kuar and it is 
argued that there is no proof of Raghu- 
bar Lai's authority. There is a state- 
ment however of Bhawani Bakhsh to 
the olTect that Raghubar Lai was acting 
with tho lady’s authority. Bhawani 
Bakhsh was present when tho deed was 
oxecuted and his statement may bo be- 
liovod. There is also other evidence of an 
indirect character to show that plaintiff 1 
and his brother defendant 21 in subse- 
quent dealings with this property lecog- 
nized tho validity of tho transaction em- 
bodied in Ex. N-l. With regard to Ex. N-2 
the argument is much the same. It is truo 
that this document having been execu- 
ted after the introduction of the Trans- 
fer of Property Act. required attestation 
and no attesting witnesses were called. 
Whether they were available or not I 
do not know. However the answer to 
this argument is to be found in S. 90, 
which enables the Court to presume at- 
testation as it did in this case. With 
regard to the legal necessity we have, as 
in the previous instance, the statement 
of Bhawani Bakhsh and there is also the 
statement of another witness Ram Nidh. 
Legal necessity is, I think, sufficiently 
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established in connexion with this docu- 
ment. 

Lastly, we have Ex. N-3. According 
to the deposition of Bhawaui Bakhsh 
this document was attested by two men 
who are now dead. Bhawani Bakhsh 
was present at the time when the* deed 
was executed. It is somewhat unfortu- 
nate that tho record does not show very 
clearly whether Ex. N-3 was actually 
shown to Bhawani Bakhsh when he was 
in the witness-box. But from tho gene- 
ral tenor of evidence I think I must take 
it that it was shown to him and that 
his statement is a sullicicnt proof not 
only of execution but of attestation. It 
would have been better if tho Subordi- 
nate Judge had put on record clearly 
that (ho document was put into the 
hands of tho witness and that ho point- 
ed out the signatures to which it was 
necessary for him to refer. But I am 
entitled to presume that this was done, 
and I also note here that tho learned 
counsel for tho appellants made no spe- 
cial points with reference to this parti- 
cular matter. I have only to notice ono 
furthor point in connexion with these 
documents. It appoars that defen- 
dant 21, who is tho brother of plain- 
tiffs 1 and 2, has sold his share in cer- 
tain properties affected by those deeds 
to defendant 14. The Subordinate Judgo 
has found that tho plaintiffs, whatever 
their rights tnay be with respect to thoso 
properties, are not entitled to eject de- 
fendant 14 from them, hocauso he has 
become a cosharer under tho sale-deed 
executed by defendant 21. Tho learned 
counsel seems to think that his clients 
have not been treated justly, but this 
argument is based on misunderstanding. 

I take it that tho Subordinate Judge 
means that the plaintiffs are entitled to 
joint possession with defendant 14, a 
possession which he himself declares 
will entitle them to a share in tho pro- 
fits till the time of partition. What the 
Subordinate Judge meant was that the 
plaintiffs were not entitled to eject de- 
fendant 14 and obtain for themselves 
exclusive possession. That point is 
sufficiently clear. 

I have now to deal with a transfer 
made in favour of one Ram Sarup, who 
is repiescutel on the iccord by defen- 
dants 17 to 20. This part of the case is 
dealt with by the learned Judge of tho 
Court below in his finding on issue 6. 
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The evidence shows that a mortgage was 
made in favour of Rum Sarup on 23rd 
Juue 1888. This mortgage was executed 
by Mb. Bishun Kuar and was attested 
by the witness Ram Nidh. The docu- 
ment is Ex. 8-1. Another witness Baij 
Nath also gives evidence relating to the 
execution. Baij Nath was the scribe 
of the document. Both of these wit- 
nesses deposed on oath that the money 
was required by the lady for the pay- 
ment of revenue and this evidence has 
been accepted by the Court below. It 
seems to me therefore that so far as 
logal necessity is concerned it is proved 
that this document was executed for a 
necessity and binding purpose. The ap- 
pellants therefore have no case with 
respect to this transfer. 

Then tho learned counsel for the ap- 
pellants has objections to mako with 
regard to tho decisions of his claim as 
against defendants 2!) to 31. These per- 
sons set up two mortgage doeds. Tho 
execution of these deeds has not been 
challenged. In fact Mr. Haidor Ilusain 
informed mo that all he wanted mo to 
make clear in connexion with this part 
of tho caso was that tho plaintiffs were 
entitled to get joint possession with tho 
defendants, so as to enable them to col- 
lect or enjoy a share of tho ronts. I have 
no doubt that this is what is meant by 
the Subordinate Judge. I am sure that 
tho Subordinate Judgo did not intend to 
say that tho plaintiffs wore uot entitled 
to possession. As in tho caso of dofon- 
dant 14 which I have just referred to, 
all ho meant was that the plaintiffs wero 
not entitled to exclusive possession. 

Anothor matter argued by tho learned 
counsel was with respect to defendant 4 
in tho caso. According to the judgment 
of tho Subordinate Judge, the plaintiffs 
had no cause of action again9t this de- 
fendant 4. I can find no definite order 
dismissing the suit against defendant 4, 
hut if there was any such order, I am 
satisfied that it was wrong. Issue 10 
deals with this mattor. Tho learned 
Subordinate Judge says after referring 
to two exhibits that it is proved that 
defendant 4 is in possession of the pro- 
perty which had been in the possession 
of defendants. He describes defendant 4 
as being a lessee and goes on to say that 
in his opinion that fact would not make 
lnm liable to tho plaintiffs, because a 
lessco is like a tenant. I am unable to 


agree with this view of the law. It 
seems to me that if the plaintiffs’ caso 
was that defendant 5 was in possession 
as a trespasser, then they wero entitled 
to implead and bring on tho record de- 
fendant 4 who is in possession by virtue 
of a transfer made in his favour by de- 
fondant 5. However this matter is really 
of no importance because I have alroady 
decided that defendant 5 is not in pos- 
session without title. In fact it has 
been ordered that he is entitle 1 to full 
possession until he is paid the sum of 
Its. 1,100 odd by tho plaintiffs. 

Then it is said that the Couit below 
was wrong in holding that thoro was no 
cause of action against defendant 43, a 
man named Bishunath Singh. This man 
is tho 9on of defendant 11. It was 
proved before tho Subordinate Judgo 
that this defendant 13 was in possession 
of a portion of tho property in suit under 
a mortgage executed in his favour by the 
plaintiffs themselves. Tho Judgo found 
that Bishunath Singh was not in posses- 
sion of any property under any transfor 
made by Mt. Bishun Kuar and theroforo 
was not liable to tho plaintiffs. I think 
that is a correct view of tho situation. 
Thoro was some argumont advanced that 
the reason why Bishunath Singh was 
impleaded was because plaintiff 1 had 
sot up a claim to haq jethansi which, if 
established, would have made out that 
Bishunath Singh was in possession of 
moro land than ho was ontitlod to. This 
question need not trouhlo mo any further 
for no argumont as to tho custom of haq 
jethansi has bcon put forward. 

Lastly, a point has been raised in con- 
nexion, with the claim for mesne profits. 
It is claimed that no mesne profits wore 
allowed against defendant 1 Bindoshri in 
tho case. The Subordinate Judgo has 
dealt with this question in issues 4 and 
15. According to tho findings of the 
Subordinate Judge defondant 1 is not 
liable to pay anything to tho plaintiffs 
on account of mesno profits. Tho Judge 
says that there i9 nothing on the record 
to show that property was transferred 
to him by Bishun Kuar and for what 
period he was in possession of it. Ac- 
cording to what has been stated in argu- 
ment here, defendant 1 came into posses- 
sion on 7th August 1912 and this suit 
was brought on 23rd October 1913. The 
whole question has been dealt with at 
length by the learned Judge in his find- 
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ing on issuo 4. The plaintiffs pleaded 
that defendant 1 was in possession of a 
share in Masrauli which had been mort- 
iced to him by Bishun Kuar. The 
defendant denied this allegation and ho 
put forward a title to the property in his 
possession under three deeds. One was 
a deed of sale executed in his favour by 
defendant 21 on 19th June 1909 and an- 
other was a deed of mortgage executed 
by plaintiff 2, dated 14th August 1912, 
and the third document was a certificate 
of salo from which it appears that plain- 
tiff l’s share in Masrauli was sold by a 
public auction on 21th June 1911. These 
documents arc all proved and therefore 
wo must take it that defendant 1 is law. 
fully in possession of eight- annas share 
of Mauza Masrauli by virtue of the 
transactions just referred to. What tho 
Subordinate Judgo held is that there 
was no evidence on tho record to show 
that he has been in possession of any 
other share of Masrauli or that he holds 
under any transfer mndo in his favour 
by Mt. Bishun Kuar. If that bo so. tho 
finding on the subject of mesno profits is 
obviously right becauso in this view 
defendant 1 is not a trespasser at all. 

I have dealt now with all tho points 
which havo l>een raised. I am satisfied 
that the appellants are not ontitled to 
succeed and I dismiss tho appeal with 
costs to tho contesting respondent. 

B.V./R.K. Appeal dismissal. 
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Kanhaiya Lal, A. J. C. 

.V liberate Alt and others — Defendants 
— Appellants. 

v. 

Gopi Nath — Plaintiff— Respondent. 

First Appeal No. 127 of 19lf>, Decided 
on 19th July 1917, from decree of Sui:- 
Judge, Lucknow, D. - 30th June 1910. 

(a) Limitation Act '1308), Ss. 20 and 21 — 
Payment of interest by co mortfaror it not 
binding on oth*r co-mortgagor* unless latter 
authorizes such payment. 

Where payment of nit^re^t a« -iKb i* in :de 
bv one of several co-imrtg.w;or>. «u.‘b inyment 
cannot, in view of s. 21 . save limitation under 
S. 20 ONcept as against that co-mortgagor. unlc'S 
it is shown «h»t the other co-mortgago.-* autho- 
rized the payment. U’ 35* C li 

(b) Transfer of Property Act 1862). S 60 
— Mortgage-deed providing for payment in 12 
years- But in default of payment of interest 
regularly mortgagee entitled to sue for en- 
tire money before expiry of period fixed for 


redemption — It it open to mortgagee to 
waive benefit of acceleration. 

A contract which gives the mortgagee one of 
two options does not bind him to either of them 
if he chooses to stick to the other; in other 
words, it is open to him to waive the benefit of 
an acceleration if the contract leaves him such 
an option and that option cannot be taken away 
by statute unless there is anything to show that 
the grant of such au option is illegal or forbid- 
den by law. [P 154 Cl] 

Where a mortgage deed provided for tho re- 
payment of tho principal with interest in 12 
years and further stipulated that if tho mortga- 
gors failed to pay interest regularly every year 
tho mortgagee would be at liberty to sue for the 
recovery of the culirc money due on the said 
deed before the expiry of the" period fixed for re- 
demption: 

Held: that the mortgagee was at liberty to 
waive the default iu the payment of intorcst 
aud to wait for the expiry of tho period fixed 
for redemption beforo bringing his action. 

[I 1 151 C 2] 

G oka ran Nath Misra and Puttoo Lal 
— for Appellants. 

Waztr Hasan — for Respondent. 

Judgment. — This anpoal arises out 
of a suit brought by tho plaintilT-ros- 
pondont for tho recovery of money duo 
on a mortgage effected by Mubarak Ali 
and Waris Ali in lieu of Its. 1,000 on 
2(»th April 1895, and a deed of further 
chargo executed by the samo persons 
for Its. 300 on tho samo date. Waris 
Ali died and is represented by defen- 
dants 2 to 4. The doeds aforesaid pro. 
vided for tho repayment of tho princi- 
pal sums socurcd thereby with interest 
at 1 1 annas per cent por mensem com- 
pouudablo yearly, within 13 years and 
one of tho covenants in both the deeds 
was that if the mortgagors failed to pay 
the interest regularly evory year or to 
fulfil tho conditions comprised in tho 
deeds of mortgage and further charged 
or transferred the mortgaged property 
or if the title of the mortgagors was 
disputed by any claimant or was found 
defective by roison of tho cxistonco of 
anv prior incumbrance on the mortgaged 
property, the mortgagee shall he at 
liberty (ikhtiar hai) to sue for tho re- 
covery of the entire money due on tho 
said deeds before the expiry of the period 
fixed : .r redemption. Mubarak Ali, one 
of tho mortgagors, paid Rs. 250 on 14th 
December 1899 about the deed of mort. 
gage and Rs. 41 on 25th March 190i 
about the dee3 of further charge towards 
interest as such. These payments are 
not disputed. The mortgagee alleged 
that Mubarak Ali also paid on behalf of 
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himself and the heirs of Waris Ali Rs 30 or executors, S. 21 declares that nothing 


on account of interest on the deed of 
mortgage and Rs. 20 on account of in- 
terest on the deed of further charge on 
26th May 1907. The 'defendants deny 
having made any such payments. The 
Court below found against them and 
held that the claim was in any event 
within time from the date of those ‘pay- 
ments of interest as such. 

The evidence adduced in support of 
the payments consists of the statements 
of l.achhman Dus, the son of the plain- 
tifl , Kunjan, a sorvant of his and Nara- 
yan Das, ono of his former ser\ants. 
Their statements are corroborated by 
the account-books filed by the plaintiff. 
In the account-books Rs. 50 are en- 
tered as having hoen paid by Mubarak 
Ali on behalf of himself and Waris Ali 
on 26th May 1907 about the two deeds 
in suit. The account-books do not say 
that the said payment was rnado to- 
wards the interest as such but Mubarak 
Ali admits in his ovidence that ho did 
not pay anything towards the principal 
money duo on the deeds in suit. The 
irrosistiblc inference, therefore, is apart 
from anything which Naravan Das says 
on the point that the payment in ques- 
tion was made towards the interest due 
on tho said deeds. That paymont can- 
not howevor savo limitation except as 
against Mubarak Ali if tho claim was 
otherwise boared by time, because there 
is no satisfactory ovidence to 9how that 
the heirs of Waris Ali authorised the 
said payment. Tl.o decisions in Krishna 
Chandra Saha v . lihairab Chandra Saha 
y),l)nmiLal Sahu v. Bosh an Dohay 
and Velayudam Pillai v. Vaithyalin- 
yam Pillai (3) do not apply, because the 

mortgages in those cases were mado by 

single individuals and the persons against 
whom tho payments were sought to be 
proved as saving limitation wore persons 
who had derived their title from tho 
mortgagor. S. 20. Lim. Act (9 of 1908) 
allows a fresh period of limitation to be 
computed from the time when the inter- 
est duo on a debt or legacy is paid as 
such before tho expiration of the pres- 
cribed period by the porson liable to 
pay such debt or legacy. Where such 
debt or legacy is payable by several per- 
sons eitber^as joint contractors, partners 

1. (1005) 32 Cal 1077. 

2. (1900)33 Cal 1278. 

3. (1912) 17 I C G19. 


in the preceding section shall render ono 
of such persons chargeable only by rea- 
son of the payment made by or by the 
agent of any other or others of them. 

The suit was filed within 12 years 
from the date of the expiry of the period 
fixed for the redemption of the mortgage 
and further charge and as rogards tho 
heirs of Waris Ali, the important ques- 
tion for consideration arises whether 
the plaintiff was at liberty to waive tho 
default in the payment of interest and 
to wait for tho expiry of tho period fixed 
for redemption before bringing his ac- 
tion. Art. 132, Lim. Act, allows a period 
of 12 years from the date when the money 
sued for becomes due. But no money 
can become due, whore there are coven- 
ants of an alternative nature by reason 
of tiie failure of one of them if tho 
mortgagor chooses to waive its benefit. 
In Kishori Mohan Hoy v. Ganga Jiahu 
Deh (4), where a mortgage by condi- 
tional saio provided that on repayment 
of the principal l»nt with interest in 
three years from the date of tho mort- 
gage the land should ho re-conveyed to 
tho mortgagor and contained a further 
covenant, that upon default in paymont 
of interest half-yearly tho whole princi- 
pal and interest should become duo it 
was held by their Lordships of tho Privy 
Council that tho period fixed for re- 
demption of »the mortgage was not 
afToctod or altered by tho covenant in 
the deed of mortage making without re- 
ference to redemption tho whole prin- 
cipal becomes due upon failure to pay 
interest at a certain time. 

Tho learned counsel for tho dofon- 
dants- appellants rolies on the decision 
in Gaya Dm v. Jhuman Lai (5), which 
follows tho decision in Beeves v. Butcher 
(6). The latter decision however rested 
on the terms of a contract which were 
of a peculiar nature. The contract 
there provided that tho lender shall not 
call in tho principal sum for a period cf 
five years if the borrower should so long 
live and should duly and regularly pay 
the interest. The binding character of 
that covenant depended on the borrower 
not dying earlier and making no default 
in the payment of the interest due on 
tho happening of eith or of tho so events. 

’ 470S9G) 23 Cal 228 =22 I A 188 (P C). 

5. (1917, 87 All 4C0=28 I C 910 (FB). 

C. (1891) 2 Q B D 509. 
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that covenant became automatically an. 
nulled ami the further provision con- 
tained in the deed authorizing the 
borrower to call in his money, if de- 
fault was made in the payment of any 
quarterly interest, camo into operation 
as if tho former covenant had not been 
in existence. The decision in Hemp v. 
Garland (7) arose out of an instalment 
bond to which Art. 75, Lini. Act, is ap- 
plicable in India. The provisions of 
that article have no bearing on cases 
governed by Art. 132. A contract which 
gives tho mortgagee ono of two options 
does not bind him to either of them, if 
ho chooses to stick to the other, for, as 
.pointed out in Maharaja of Benares v. 
Nand Ham (8), to tie up tho creditor to 
a covenant inserted for his benefit, re- 
gardless of that to which ho agrcod for 
the benefit of tho borrower, 

'would bo «o puoifth a creditor for forbcaranco 
■drown to his debtor and compel him to pres* hit 
doimnds at tbo earliest opportunity and insist 
upon gpoedy and full satisfaction of bis claim." 

Section (53, Contract A«t (9 of 1872), 
authorizes every promisee cithor to dis- 
pense with or romit wholly or in part tho 
performance of the promise tnado to him. 
It is not, it is true, open to him to stop 
the running of tho poriod of limitation, 
if it has onco started. But if the con- 
tract givos him an authority to dispense 
'with or remit tho porformanco of a pro- 
mise at a specified time or in a specified 
mannor, or an option to refuso to avoid a 
contract, because a certain promiso has 
not boon performed at a specified time 
or in a specified manner, the limitation 
would not start running till the contract 
which ho has refused to avoid is not 
broken ; in other words, it is open to him 
to waive the benefit of an acceleration if 
the contract leaves him such an option ; 
and, as observed in Ram Parshad v. 
Qadro (9), that option cannot be taken 
away by Statute, unless there is any- 
thing to show that the grant of such an 
option is illegal or forbidden by law. ex- 
cept by a clear and unequivocal declara- 
tion of an intent, such as the first por- 
tion of Art. 75 embodies. In J unetwar 
1 Dass v. Mahaiecr Singh (10), where a 
person engaged to pay the amount bor- 
rowed with interest on the day named 
and hypothecated certain land by wa y 

7. (1843) G2 R R 183. 

S. (1907) 29 All 431. 

U. (1917, 20 O C 132=40 I C 232. 

10. (1575-7G) 1 Cal 103=3 I A 1 (I* C). 


of security, with a condition that in the 
event of the said land being sold in exe- 
cution of a decree before the date fixed 
for redemption, the mortgagee shall be 
at liberty to sue at once for the recovery 
of the debt, and before the term fixed for 
repayment expired, the mortgaged land 
was sold in execution of a decrco ob- 
tained by another creditor on a subse- 
quent mortgage, their Lordships of the 
Privy Council in repelling the plea of 
limitation observed : 

" Their Lankbip* must not bo supposed, in 
coming to Ibis decision, to give any countenance 
to the argument of Mr. Arathoon ibnt this suit 
would ba\e been barred, if the limitation of six 
years under Cl. 10 bad been applicable to it. 
They think, upon the construction of this bond, 
there would be good i eat on for holding that tho 
cause of action arose within six years before tbo 
commencement of the suit." 

Their Lordships were inclined to con- 
sider that limitation would begin to run 
from the date fixed for payment and that 
the cause of action arose, that is to say, 
tho money became payable, on that date 
and not on the date on which tho hypo- 
thecated property was sold in execution. 

It is true that their Lords hi ns did not 
consider it necessary to decide that point 
in tho view they took of tho period of 
limitation applicable to the case before 
them ; but as pointed out by Banerji, J., 
in Gaya Dm v. Jhuman Lai (5). an ex- 
pression of opinion by their Lordships 
on a matter of that kind is entitled to 
great weight. lu Sitab Chand Sahar v. 
Ryder Malta (1 J). where a mortgage, 
deed provided for tho payment of the 
mortgage money by four instalments, the 
plaintiff to bo at liberty in case of any 
default to sue either for tho amount of 
that instalment or for the whole amount 
duo on the bond, Banerji and Bam. 
pini, JJ.. observed (p. 285) that the right 
to enforce immediate payment on the 
happening of the first default was op- 
tional with the creditor and might be 
waived, if he chose to do so. In Sella- 
karuppa Goundan v. Kumarasami Goun- 
dan (12) effect was given to the privi- 
lege of the obligee not to exercise the 
option of payment before the specified 
date, if the interest was not regularly 
paid. In Kama v. Amman t Amnia (13) 
it was held that a hypothecatee was not 
bound to take advantage of a clause in 
bis bond which entitled him to demand 

11. (1SJ7) .<4 Cal. 2*1. 

12. (18991 22 Mad. 20. 

13. (1910) 29 Mad. 981=35 I C 413. 
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the principal money in case the default 
was made in payment of interest before 
its due date, and that a suit restricted 
to a claim to recover the principal and 
interest at the rate originally agreed 
upon was not baried by time, if brought 
within 12 yeais from the date fixed for 
the repayment of t lie principal, hut be- 
yond 12 years from t ire date of the first 
default in the payment of interest. 

The learned counsel for the defen- 
dants. appellants relies on the decision 
in Tulshi Bam Shukul v. Muhammad 
/Iadi (II), hut the circumstances of that 
case wore similar to those of Hu'arka 
Prasad v. Jiaja Ham (1>), for the suit in 
each case was, on the true interpretation 
of the bond, beyond time oven from the 
date fixed for tho payment of the mort- 
gage money. That was the pica raisod 
by tho dobtor in either of those cases 
and though tho decision in the former of 
thoso cases wont further than the de- 
fence, it made no ditlcrencc, because on 
tho decision of tho question bow the 
period fixed for payment of tho mortgage 
money was to bo calculated tho suit in 
either event would have boon barred by 
time. It is also contended that the 
principle of waiver recognised by Art. 75, 
l.im. Act, cannot he extended to Article 
132. Hut tho question is not one of ex- 
tending tho principle of that article but 
of applying Art. 132 in tho light of the 
terms of each contract. 

Articlo 132 cannot supersede or dig- 
rogard a waiver authorized by contract, 
whoro it is made. A person is presumed 
to act for his own benefit, and the subse- 
quent acceptance of part of tho interest 
by tho mortgagee, coupled with tho ad- 
mission of Mubarak Ali that when lie 
made tho payment the mortgagee told 

* * "i ‘t was not nocossiry for him to 

have made tho payment and that ho 
could apply tho monoy to his othor and 
moro urgent purposes, shows that tho 
mortgagee had deliberately oxercisod his 
option and chosen to wait till tho time 
fixed for the payment of tho mortgage 
money bad expired. This is tho cause of 
action on which ho relied in the plaint 
and the claim was therefore within time. 
Tho appeal fails and is dismissed with 
costs, 

ll.V./R.K. Appeal dismissed. 

14. (101(3) 82 I C 551. 

15. (1015) 20 1 C 030. 
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Kanhaiva Lai., A. I. C. 

Khadtm Hnsain and others — Plaintiffs 
— Ap|-el!ants. 

v. 

.1//. Jam 7 iJi/ 1 — Defendant— Respon- 
dent. 

Second Appeal No. 73 of 1917, Decided 
on 10th July 1917, from decree of Sub- 
dud ge, Sultanpui. D- 9th December 
191G. 

Oudh Rent Act ' 1388). S. 108 1 1 0) Person 
claiming at under proprietor ejected by rn 
venue Court— His remedy under S. 108(1) 
found barred by time by revenue Court- 
Suit in civil Court for possession and damages 
by him is not barred. 

At the time of the fir*t regular settlement in 
1 7 a -uit w.i- brought by certain persons claim* 

I riot ora of an entire villose. 

I be tt!' nr ut * >n rt dismissed tho suit on the 
g* in'! tb t . It und.-i-piopriclor should bring 
*uit tor the *ir plots in bis possession. 
On* of tho-. |crsons then brought a separato 
suit for a gbit to « ortaln sir 

plots, iuiplc iding the >uporior proprietors as do- 
I* odant in his • uit. Hi sslls . 1 1 >n a • that 
he was one of the old proprietors of tho villa go 
and had been in pc**c**ion of the plots in dis- 
pute in proprietary right on payment of a cer- 
tain .unouut of annuul rent to the su|>orior pro- 
prietors. s 'oino of the superior proprietors ad- 
mit t.*d th" claim. Tho suit was, liowover, dU- 
ini icd oihoiwi-c than on merits, and it was left 
open to th > iid person to >uc for his rights aftor 
tb' i'.ir to tho trial of the suit was removed. No 
•u. h -u i \v.«. thereafter filed by that person or 
his su interest. But, In 1882, tho 

then superior proprietor issued a notice of eject- 
inont .'•gainst th it person, who contested it and 
succeeded it g'lting it cancelled on tho ground 
that he was a xamiudar and that hi* right as 

. h had U. u admitted by the persons from whom 
tho then U "r;..r proprietor derived his titlo. In 
l'.KIi the superior proprietors sought to eject tho 
succours- in -interest of tho said person, i. o. tho 

| laiutif from tho -aid plots, by 

notice through the revenue Court. The plaintiffs 
contested the notice on the ground that they 
were under- -proprietor*, but tbo liudilig of the 
revenue Court was against them and they wero 
ejected in 1903. Thou they brought a suit for 
possession of the plots in tho civil Court, alleg- 
ing that they were under-proprietor* and had 
been wrongfully ejected by the MVI uue Court but 
their *uit wa« dismissed on the ground that tboy 
should tir-t *-ck their remedy undor S. 103 (10), 
Oudh Rent Act. They accordingly went to tho 
revenue Court, but that Court dismissed thoir 
suit on the point of limitation. Then followed 
tbo present suit for possession and damages filed 
in tbo civil Court in 19i5. similar to tbo previ- 
ous *uit dismissed by that Court: 

Held: (1) that under the above circumstances 
the plaintiffs’ under proprietary title was satis- 
factorily established. [I* 157 C lj 

(2) that the present suit in the civil Court was 
uot b*rrcd by reason of the fact that the plain- 
tiffs’ remedy under S. 103(10). Oudh Kent Act, 
bad been found by the revenue Court to bo bar- 
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red by time: 10 0 C 1C5; 12 0 C 90; 13 O C 1S8 
a nd 20 < > C s. (/> C), Co«s. [ I> 157 C 2] 

Jtisheshwar Nath Srivastava — for Ap- 
pellants. 

Gokaran Nath Misra — for Respon- 
dents. 

J udgment . — The dispute in this case 
relates to six plots of land, of which the 
piaintiffs claim to bo the under-proprie- 
tors. Tho defendants are the superior 
proprietors of tho village, in which the 
said plots stand. They sought to eject 
the plaintitTs through tho revenue Court 
under S. 54, Oudh Rent Act (22 of 18SG). 
The present plaintiffs contested that 
notico on the ground that they were 
under- proprietors, but the finding of the 
revenue Court was against them, and 
they were accordingly ejected on 5th 
Juno 1903. Thoy then brought a suit 
for possession of tho said plots in the 
civil Court alleging that they were under- 
proprietors and had been wrongfully 
ojectcd by the revenue Court: but their 
suit was dismissed on t ho ground that 
thoy should first sock tlioir remedy under 
S. 108, Cl. (10), Oudh Rent Act. The 
decision of this Court in that case is 
contained in Khadim Husain v. Jamil 
Jlibi (1). They then wont to the revenue 
Court ami sued for the recovery of tho 
occupancy of the land from which they 
had been dispossessed, alleging that they 
were under- proprietors of tho same. Rut 
that suit was dismissed by the revenue 
Court on tho ground that it was not 
brought within one year from the dato 
of dispossession, as required by S. 129, 
Oudh Rent Act. Tho present suit then 
followed, in which a claim was made for 
possession and damages. It was filed on 
11th May 1915 within 12 years from the 
date when tho dispossession originally 
took place. 

Tho Courts below dismissed the suit on 
tho ground that the plaintiffs had failed 
to establish that they wero under pro- 
prietors or had acquired under proprie- 
tary rights by adverse possession. Tho 
lower appellate Court further held that 
tho suit was not maintainable, inasmuch 
as the remedy of tho plaintiffs under 

S. 10S, Cl. (10). Oudh Rent Act. was 
found to bo barred by time. In regard 
to the under- proprietary right set up by 
the plaintiffs, it is not disputed that in 
1877 a suit was brought by certain per- 
sons claiming to be under. proprietors of 

1. (1910) 13 O C ISS=7 1 C G0S. 


the entire Chak Satar, in which the plots 
in dispute are situated. The settlement 
Court dismissed the suit on the ground 
that each under-proprietor should bring 
a separate suit for the sir plots in his 
possession. Mohammad Husain, who 
was ono of the claimants before the 
settlement Court and is tho predecessor- 
in-interest of the present plaintiffs, then 
brought a separate suit for a declaration 
of his rights to certain sir plots, includ- 
ing those now in dispute, impleading tho 
superior proprietors, liar Prasad, Hano- 
luan Prasad and Sarju Prasad, as defen- 
dants in his suit. His allegation was 
that ho was ono of tho old proprietors 
(zemindar kadim) of tho village, and had 
been in possession of tho plots in disputo 
in proprietary rights on payment of a 
rental of Rs. 33 per year to tho superior 
proprietors. liar Prasad appeared in 
person and admitted tho claim, stating 
that Mohammad Husain was ontitled to 
a decree by virtue of hiszamindari right. 
The statement made by Har Prasad ap- 
pears to have been supported by Sarju 
Prasad also, whose signature it purports 
to hear, though his name is not men- 
tioned in tho body of tho statement. Tho 
Assistant Commissioner, who was trying 
tho case, found that tho entiro village 
was held kharn by tho Deputy Commis- 
sioner who was no party to tho suit, and 
that so long as tho village was held 
kharn, tho plaintiff could not sue for his 
rights. IIo therefore dismissed the suit 
leaving it open to tho plaintiff to suo for 
his rights after tho village was rcloasod. 

No suit appears to have been there- 
after filed by Mohammad Husain or his 
successors-in. interest ; but it is signifi- 
cant that in 1K*<2 .Sheo Charan Lai, the 
then superior proprietor, issued a notico 
of ejectment against Mohammad Husain 
who contested it and succeeded in getting 
it cancelled on the ground that ho was 
a zamindarand that his right as such 
had been admitted by tho persons from 
whom tire then superior proprietor had 
derived his title (Ex. 7). This order was 
passed on 8th June JbS2 P.nd covered all 
the plots now in disputo except Nos. 71 2 
and 71/3 khasra. Tho Courts below do 
not treat the admission made by Har 
Prasad in IcTS as binding oil Ins co- 
sharers or as evidencing the under-pro- 
prietarv title claimed by Mohammad 
Husain. They also treat the order can- 
celling the notice as iusulffcieut to invest 
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Mohammad Husain or his successors-in- 
interest with an under-proprietary title 
by adverse possession. But as pointed 
out in Raja Bhagwan Bnkl.sk Singh v. 
Mazhar Husain (2), an acknowledgment 
by the talukdar may be sufficient proof 
of au under-proprietary title, particu- 
larly when it is made in a suit in which 
the plots in question were claimed as 
having been hold by the claimant as his 
sir by virtue of his being an old zamin- 
dar. Tho finding of tho revenue Court 
in the suit filed by Mohammad Husain 
to ontcst the notico of ejoctment issued 
by Shoo Charan I .ill also supports the 
same conclusion. Tho plaint filed by 
Mohammad Ilusain is not available, but 
tho fact that such nu advene order was 
passed against the predeo ssor-in-intoiest 
of tho present suicrior proprietors was 
enough to set limitation running as 
against him mid as held in liar nnndtui 
v. llaja 1:1, up Inrixr Hikram Singh (d) 
and II, ir Dny.il y. i'd.t .fa ram Sing!> (-1). 
the right of Mohammad Ilusain and his 
successors. in. interest as undcr-propric- 
tors, even if it did nol originally exist, 
has been perfected in respect of the land 
comprised in the notice of ojectmont by 
adverse possession since 1882. In the 
lower appellate Court defendant *2 one 
of tbo superior proprietors, ndinittod tbo 
under proprietary title of tbo plaintiffs 
in tbo plots in dispute to tbo extent of 
dior half share of tbo superior proprie- 
tary interest. As against defendant 1, 
•owning tbo remaining half, tbo plaintiffs' 
undor-proprietary title is satisfactorily 
established. 

Tho next question for consideration is 
whether tbo present suit of tbo plaintiffs 
h barrel by reason of the dismissal of 
tbo previous suit filed by them in tbo 
revenue Court for tho occupancy of tbo 
land in dispute under S. 108, Cl. (10), 
Oudh Kent Act. 8. 10S gives to tbo re- 
venue Court exclusive jurisdiction over 
suits for tbo recovery of the occupancy 
of any land which has been treated by 
tbo landlord as abandoned or from which 
an under- proprietor or a tenant has been 
illegally ejected by the landlord. It does 
not however givo to tbo revenue Court 
exclusive jurisdiction to decide questions 
of under- proprietary titlo or the right to 
under proprietary possession. When an 

2. (1900) 9 O C IG7. 

3. (1901) * O C 207. 

4. (1905) SOU 30. 


under- proprietor is ejected by his land- 
lord from the land in his occupation, ho 
cannot, as pointed out in Chandrika 
Bakl sit Singh v. liaghtinalh K unwar (5), 
get back the occupancy or physical pos- 
session of that land, unless ho files a 
suit against tho landlord for tho said 
purpose within tho period of one year 
allowed by S. 129, Out! Ii Kent Act. But 
if ho does m t fill ■ mil , his under, 
pro) nul- 

led or lost, for all that he loses is his 
summary remedy to he restored to actual 
occupation of the land on the strength 
of his previous possession which tho re- 
venue Court is exclusively competent to 
giant. 

In It am Pa i gash v. Baja Adiya Dal 

, which Was 

• . in h . Jamil 

Bii'i ( 1 ). it was held that if a poison who 
claims :<■ ho in under. pi prietor, was 
illegally r eeled by ilio suporior proprie- 

hincry prov ided 
by the Oudh Bent Act • r in any other 

i | instai co 
• B 108, Cl. ( 10) of tl t \cfc, and 
if bis suit bu thrown out by the revenue 
Coi t. ho could Mien suo tho landlord 
»n in 1 1 1 0 civil Court and ask 
for a declaration of his rights. It may 
ho doubted whothoi 8. 108, Cl. (10), was 
intended to cover cases of ejoctment by 
the pi cess i f law. But anyhow tho re. 

hv 1 hat sect ion, so far as it 
. d< os not oust tho jurisdiction of 
tho civil Courts, to decide whethor or 
not a person in possos-ion of land holds 
a proprietary or undor-proprietary right 
theroin, and, as pointed out by their 
Ixmlships of the Privy Council in Mo. 
hanimad Alul Ilusan Khan v. Prag (7),' 
tho decision of the revonuo Court on aj 
question of that character is not final or 
conclusive. It was open therefore to the 
plaintiffs, after they had been unsuc- 
ccsssful in getting back tho occupancy of 
the land of which they bad been de- 
prived, to suo in the civil Court for a 
declaration of their undor-proprietary 
title or for possession of their undor-pro- 
priotary right. Tho dismissal of their 
suit under S. 108. Cl. (10), had no other 
effect than that of depriving them of tbo 
benefit of the summary remedy provided 

5. (1913) 10 O C 105=18 I C 284. 

0. (1909) 12 o C 90=2 I C 209. 

7.AIK 1910 P C 150=20 O C 8=38 I C 
81* (P C). 
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by that section and obtaining back the 
physical occupation of the land on the 
strength of their previous occupation; 
and the present suit for possession of 
the under-proprietary right as such, as 
distinct from the tilling right, is main- 
tainable. The object of S. 108, Cl. (10), 
in providing a summary remedy enforce- 
able within a limited period evidently 
was to obviate the tilling right being 
kept under suspense for any length of 
time. In the case of a tenancy tho re- 
medy so provided is exclusive, but it has 
no effect in determining proprietary or 
under- proprietary rights, where they 
exist. 

The appeal is therefore allowed and 
the plaintiffs' claim decreed for under- 
proprietary possession of the plots in 
dispute with costs throughout. The con- 
testing defendant will bear her own 
costs in all tho Courts. 

B.v./R.K. Appeal allowed. 
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Lindsay, J. C. 

Kayamuddin— Applicant. 

v. 

Dwarka and another— Opposite Tar- 
ties. 

Criminal Revn. No. 128 of 1817, De- 
cided on *22 nd August 1917, against order 
of Dist. Magistrate, Bara Banki, D - 
29th Juno 1917. 

<■) Criminal P. C. (1898), S. 7 (2) — Notifi- 
cation declaring boundary line between dis- 
trict— Intention of notification i» not to de- 
fine boundary between two district!. 

A notification i«>ucd under S. 7 (2). declared 
that for tlio purposes of criminal jurisdiction the 
deep stream of a river running between two con- 
terminous districts vr.i* to bo considered the 
boundary between those districts : 

H<ld : that the intention of the notification 
was not to define tho boundary between the two 
districts as on thedate of the notification, but to 
declare that until a further notification was 
made, the boundary line between the txvo dis- 
tricts was at be the deep stream of the n«t as 
found at nnv particular time. [1 » C 1] 

(b) Criminol P. C. (1898). S 526-Scope. 

There is no authority which enables one Dis- 
trict Magistrate to transfer a ca-e for Irh 1 to 
another District Magistrate. [P IS) C i] 

Joy at N (train Mu l la an»l A jit Prasad 
— for Applicant. 

II. C. Dull— for Opposite Parties. 

Judgment. — 1 These two applications i:i 
revision are directed against two orders, 
one passed by the District Magistrate cf 
Bara Banki and the other by the District 
Magistrate of Gonda. The facts of the 


case may be briefly stated as follows : 
It is said that on 5th June last a raiyat 
took place between persons connected 
with two estates, namely, the estate of 
Ramnagar in the Bara Banki district and 
the Kamiar estate, which is situated in 
the Honda district. These two estates 
are divided by the river Gogra. The ap- 
plicants in the two cases now before me 
are tho persons who belong to tho Ram- 
nagar party. The raiyat is said to have 
taken place on a piece of alluvial land 
situated in the bed of the river Gogra. 
Tho Ramnagar party, some of whom, it 
is said, sustained grievous hurts, re- 
ported the occurrence at tho Thana of 
Ramnagar. Tho police of this Thana in- 
vestigated into the complaint and the 
result was that tho other party belong- 
ing to the Kamiar ostate was sent up for 
trial. Meantime tho Kamiar party had 
made a complaint to tho Gonda police, 
who investigated their caso and ordered 
tho Ramnagar party to bo sent up for 
trial in the Gonda district on a charge of 
raiyat. When tho caso of tho present! 
applicants was brought before tho Sub- 
divisional Magistrate in Bara Banki, a 
plea was raised that ho had no jurisdic- 
tion to deal with it inasmuch as tho 
offence had been committed within the 
boundaries of tho Gonda district. Tin's 
plea was based upon tho fact that a 
notification had been issued by the Local 
Government under S. 7 (2), Criminal 
P. C., on 1st December 1914. By this 
notification it was declared that for tho 
purposes of criminal jurisdiction tho 
deep stream of tho liver Gogra is to bo 
considered the boundary between tho dis- 
tricts of Gonda and Bara Banki. 

It was represented to tho Magistrate 
that the spot where this raiyat bad been 
committed was to the north of tho deep 
stream of the river Gogra and this fact, 
indeed seems to have been admitted by 
both parties. The learned counsel who 
has argued tho caso before me on behalf 
of the applicants has told mo that ho 
does not dispute this proposition. Tho 
Subdivisions! Magistrate then addressed 
a sort of demi-official note to the District 
Magistrate, pointing out that he had no 
jurisdiction to deal with the case and 
suggesting that the case should he trans- 
ferred to i he Gonda district. L’pon this 
note the District Magistrate recorded a 
remark to the eflect that the case would 
be transferred. After tbis tbc Subdivi- 
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sional Magistrate had an order recorded 
on the order-sheet declaring that he had 
no jurisdiction todeal with the case. The 
police papers then seem to have been 
forwarded to the District Magistrate of 
Gonda. The latter officer having the 
papers before him refused to proceed any 
further with the matter on the ground 
that the offence having been committed 
in the Gonda district, the Bara Bauki 
Police had no jurisdiction to make an 
investigation into the offence. Ho thoro- 
ifore directed the papers to be deposited 
and told the Karxmagar party that if 
they wished to proceed they should file 
itbeir complaint noforo a competent Ma- 
gistrate in the Gonda District. The 
proceedings throughout seem to have 
been somewhat irregular. 1 do not know 
of any authority which enables one Dis- 
trict Magistrate to transfer a case for 
trial to another District Magistrate. As 
for the order pissed by the District Ma- 
gistrate, Gonda, it has been argued that 
S. I V), Criminal 1‘. C., lays down that 
tho District Magistrate of Gonda had no 
jurisdiction to call in question the pro- 
prist \ "f t ho prtH o lings tak< n by the 
llara Banki Bolico, although it turned 
out that those i 

matter of law, boon taken without juris. 

diction. 1 think in tho circnmstanoes 

l"°l :.)!• 1 i io Di.str ict M 

trato of Gonda, after ho had received the 
polico papers, was to take cognizance of 
the offence and din ct the trial of tho 
Iversons against whom tho polico had 
made a report. 

So far as tho notification, which I have 
refer rod to above, is concerned, it has 
l*oen argued befoto mo on tho authority 
°f « ruling of the Calcutta High Court 
roportod as / 'unardto Naram Singh v. 
I(an Sarup Uo u (|) that tho notification 
only defines tho boundary between the 
two districts as on tho date of tho notifi- 
cation. But although the Calcutta 
Court favours this view I am- unable to 
accept it. It appears to me that the in- 
tention of tho notification was to declaro 
that until a further notification was 
inado the boundary line between the two 
districts for purposes of criminal juris- 
diction was to he the deep stream of tho 
[river Gogra. 1 have no doubt therefore 
on tho facts as they havo been admitted 
that this riot did tako place within the 

1. (lS‘J8)26Cal S53. 


limits of the Gonda district. Again it 
was argued that in view of the provi- 
sions of S. 179, Criminal I*. C., the case 
against the Kamiar peoplo was cogniz- 
able in tho Bara Bnnki district, anil 
stress has been laid in particular upon 
illus. (b) appended to this section. It is 
said that because some of the Bamnagar 
people sustained grievous hurts, the 
consequence of tho olTcnce ensued in the 
Bara Banki district within the meaning 
of S. 179. I am very doubtful v; hot her 
this argument can ho entertained, for 
illus. (b) appears to me to rofer to tho 
causing of that particular kind of griev- 
ous hurt which is mentioned as tho 
eighth kind of grievous hurt in S. -i'20, 
I. 1*. C. 1 aui informed that tho griev- 
ous iojui ios committed in tho courso of 
this riot on some of tho Hamnngar poo- 
plo amounted at once to grievous hurt 
and do not belong to that particular 
class of grievous hurt which is only 
established after it is proved that the 
person who has suffered tho injuries has 
l>een unable for a period of more than 20 
days to follow his ordinary pursuits. I 
think tho correct view is that the offence 
unde- investigation was committed in 
■ Ict and ought ordinarily 
to ho tried there. 

It Ins howo\ or been represented to 
me by the ll nnsel foi the appli- 

cants that in any caso it is advisable 
that this Court should make an order of 
transler to another district and should 
givo directions that both parties should 
ho put on their trial. There is a great 
deal, I think, to ho said in favour of this 
argument. It is obvious that if theKam- 
n.ig.ir party follow* tho direction given 
by tho District Magistrate of Gonda and 
lodge a complaint in that district, it 
will occasion some difficulty if tho com- 
plaint is referred to the Gonda l’olico 
for investigation. As things stand, the 
police of this latter district are com- 
mitted to tho theory that tho party in 
fault was the Kamnagar and not tho 
Kamiar party. After a careful consider- 
ation of tho facts 1 am satisfied that it 
will bo in tho interests of justice for mo 
to make an order transferring both cases 
for trial to the district of Bahraich. The 
District Magistrate will make the cases 
over for trial to a competent Court. Both 
parties should be put on their trial in 
accordance with the result of the in- 
vestigations made by tho Gonda and 
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Bara Banki police respectively. I order 
accordingly. 

n.Y./R.K. Forum changed. 
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Stuart and Kanhaiya Lal, A. J. Cs. 

Jiaijoo — Defendant — Appellant. 


v. 


.V/. Tulsha and another— PlaintiY and 
Defendants — Respondents. 

Civil Revns Nos. 55 and 120 of 1917, 
Decided on 13th September 1917, against 
decree of Dist. Judge, Sitapur, 1) - 26th 
March 1917. 

(o) Civil P. C. (1908), S. 24 (4) — Small 
Causes Court. 

Section '21. Cl. (l) i* not limited in it« appli- 
vation to the Court's constitute! under the Pro- 
vincial Small C«u*n Courts Act. [P IfiOC 2J 

(b) Civil P. C. 11908).. S. 24 (41-District 
Judge has no power to transfer suit of Small 
Cause nature to Court not competent to try 
it as such. 

A District Judge cannot transfer a suit of 
Small Cause Couit nature to a Subordinate Court 
not in Nested with tlic powers of a Small Cause 
Court, that is. not competent to try it as such, 
is long as a Small Cause Court capable of trying 
it is in existence. (P l r *l C 1 1 

(c) Civil P. C. (1998). S. 24-Transfer of 
suit of Small Cause nature to Court of 
Munsif with no such powers— Suit dismissed 
—Suit decreed on appeal by District Judge 
— Transfer held not warranted by law and 
trial was illegal. 

A suit of the nature cognizable by a Court of 
Small Causes was tiled iu the Court of a Munsif 
who bad tho jurisdiction of a Small Cause Court 
Judge. The suit was subsequently transferred for 
hearing by tho District Judge under the pro- 
visions of S. 21. Civil P. C. to the Court ofa 
Probationary Munsif who had no such powers. 
The latter dismissed tho suit. An appeal was 
filed to tho Court of tho District Judge, who 
Jeered .1.0 rail. Tho dofondral^ppjioonl .P- 
olicd in revision on the ground tbn. the District 
JX had no jurisdiction .0 hour tho .pi-cjl : 

ifrhl : that the transfer of the suit to the Court 

Ishri Prasad— for Appellant. 

7 / C Dull — for Respondents. 

Kanhaiya Lal, A. J - C.-Tlie question 
for consideration in these cases is whe- 
ther an appeal lay from the decrees 
passed by a Probationary Munsif. to 
whom certain suits were transferred for 
trial from the Court of Small Causes, 
constituted under S. 24. Act 13 of 1879. 
In one of these suits, an appeal was tiled 
in the Court of the District Judge and 
was allowed by him. In the other, an 
appeal was filed in the Court of the 
Subordinate Judge and was dismissed by 
him on the ground that the decision of 


the Probationary Munsif was final. It 
is not disputed that the Court of Small 
Causes, fiom which the suits were trans- 
ferred, had continued to exist after the 
transfer of those suits, and that but for 
the transfer, it would have been ex- 
clusively competent by reason of S. 1G, 
Provincial Small Cause Courts Act (9 of 
1887) to try those suits on tho date on 
which they were decided by tho Proba- 
tionary Munsif. If the order of transfer 
was justified by S. 24, Civil P. C., the 
decrees passed in those suits by tho 
Probationary Munsif would ho final, be- 
cause Cl. 4 of that section lays down 
that tho Court, trying any suit trans- 
ferred or withdrawn under that section 
from a Court of Small Causes, shall for 
the purposes of such suit ho deemed to 
he a Court of Small Causes. In Ram- 
chandra v. Ganesh (l) it was laid down 
that the expression "a Court of Small 
Causes'' in tho last clause of that section 
meant a Court properly and strictly so- 
called and did not include a Court in- 
vested with tho jurisdiction of a Court 
of Small Causes. But tho distinction 
drawn in that case between a Court of 
Small Causes "properly and strictly so- 
called" and a Court invested with the 
jurisdiction of a Court of Small ^ Causes 
is not recognised by Ss. 17 and 32, Act, 

9 of 18S7. Tho procedure applicable to 
both tho Courts is the same, and the 
distinctive rofcronco to tho Courts cons-j 
tituted under the Provincial Small Cause 
Courts Act of 1887 and to tho Courts, 
exercising jurisdiction of a Court of Small' 
Causes under that Act, contained in S. 7| 
and 0.50. R. 1. Civil P. C., finds no 
place in S. 24. Cl. (4), Civil P. C. There 
can be no doubt therefore that the latter 
is not limited in its application to the 
Courts constituted under Act 9 of 1887. 

It may however he doubted whether 
the District Judge had any power under 
S. 24, Civil P. C., to transfer a suit 
pending in a Small Cause Court to a 
Court not competent to try it, that is to 
sav, where a Court competent to try it 
is in existence. S. 16. Act 9 of 1SS7, 
gives to Small Cause Courts, where they 
exist, exclusive jurisdiction to try suits 
of a Small Cause Court nature, and that 
section is not controlled by any pro- 
vision of the Cede of Civil Procedure 
except in so far as that Co le may ex- 
press! v confer jurisdiction on anv other 
1. (1899) 2 $ tom 3 
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Court to try it as such. S. 21 of the 
Code confers on a District Judge juris- 
diction to withdraw a suit pending in a 
Small Cause Court and to iry it him. 
self, unhampered by any restriction 
as to his competency to try the same. 
Where he tries such a suit, ho tries 
it as a Small Cause Court suit, and his 
decision under Cl. (4), S. 24 i3 final. 
But where he transfers such a suit to 
any other Court, the law insists on 
competency as one of the essential condi- 
tions precedent to the transfor. and that 
competency is determined not only by - 
the value but also by the nature of the 
suit. An insolven cy or probate proceed- 
ing cannot, for instance, be transferred 
by him from his Court or from that of 
any Additional Judge, to the Court of a 
Munsif or Subordinate Judge not in- 
vested by the Local Government with 
power to try those cases. A Small Causo 
Court suit cannot, similarly, ho trans- 
ferred to a subordinate Court not invest- 
ed with the powors of a Small Causo 
Court, that is, not compotent to try it 
as Ruch so long ns the Small Causo Court 
capable of trying it is in existonco. If 
tho law gives to the Small Cause Court 
exclusive jurisdiction to try such a suit, 
tho transfer of that suit to a Court not 
i»>ssos**ing such juried iel i >n * old offen ' 
that law. 

Section 36 of the old Civil P. C.. ex- 
pressly doc.lared that the transfer could 
only he made to a subordinate Court 
competent to try the same in respect of 
its nature and tho amount or value of its 
subject-matter. Tho logislaturo omitted 
tho words ' in respect of its nature and 
tho amount or value of its subjoct-mat- 
tar”, when enacting S. 24 of tho present 

odo, troatiug them probably as sur- 
plusage. If the intention of tho logis- 
.'.tuve had been that tho competency for 
tho purffosos of transfor should bo deter- 
mined only by tho valuation of the suit 
or proceeding, it would have retained the 
reference to tho amount or value of tho 
subjoct-ma'.tor. and omitted tho refer- 
enco to tho natuio, and it would havo 
thornby brought tho Codo of Civil Pro. 
cedure into conflict with tho other laws. 

Where a Court of Small Causes lias 
ceased to exist and a suit is transferred 
on its cessation either under S. 24, Civil 
P. C, or by operation of law under S. 35 
of Act ') of 1887 different considerations 
ipply. Tho view taken in Mannal Sen 
1918 0/21 jfc 1> 


v. Rup Chand (2) and Lalta v. Tc ] 
Pishen (3) was that a decision passed in 
such a suit by the Court to which the 
suit was sent or had to go for disposal 
was final. But a contrary view was 
taken in Dalai Chandra Deb v. Ram 
Marain Deb (4), L'dho Singh v. Mul- 
ch and (5), Sarju Prasad v. Mahadeo 
_Pande (6) and Kami a. Parshad v. Malta 
bal Singh (7). 

No question of competency however 
avisos where a Small Causo Court bus 
ceased to exist; hut where it suit is trans. 
xerred by tho District Judge from an 
existing Small Cause Court, capable oi 
trying that suit, to another subordinate 
Court, not invested with Small Cause 
Court powers aud therefore not compe- 
tent ie same, such a transfer 

would not invest the latter with the 
jurisdiction Smell Cause Court over 
such fori; authorized by 

S. 21, Civil P. C. In Chhotey Lai v. 
Finn Lahhmi Chand (8), Sankara nut 
Aiyar v. PadmanMa Aiyar (9) and 
Sukhav. Raghunath Das (lU)it was held 
that whore such a suit was transferred to 
another Court the latter could try it as a 
Small Cause Court suit, and that its do- 
n would bo final unde 
3. 24, Cl. (4) of the Codo. But tho ques. 
•-ion oi the competency of the District 
Judge to transfer suoli a suit to a Court 
not invested with the powers of a Small 
Cause Court was not there raised or con- 
jidcred. In tho cases last mentioned, i: 
was pointed out that tho legislature ap- 
led '.hit tho Distrio 
Court should have power to make au 
order of transfor, trusting to the discre- 
tion of that Court and its knowledge of 
local conditions not to make an order to 
transfor to a Court not compotent tc 
make a proper oxoreise of the special 
powers, which an order of transfer car. 
lied with it in respect of the particular 
cases so transferred; but the intention 
of the logislaturo, as expressed in 8 16, 
of Act 9 of 1337 and S. 21 of Act 13 o; 
1879, which corresponds with S. 25 of 
Act 12 of 1887, is in no wiv affected by 

4. (1>91) 13 All 324. 

3. (1*33) 2 O C 143. 

4. (1904) 31 Cal 1057. 

5. (19'S) 36 I C 317. 

G. (1915) H All 150*= 29 1 C 93(3. 

7. (190*) GOCfil. 

8. ( 191(3) 3S All 425=3* 1 C 1 IS. 

9. (1910) S3 Mad 125=17 I C 125. 

10. (1917) 39 All 214=37 I C 809. 
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tlie pi\ visions of S. 24, Civil P. C., in 
so far as the latter makes the compe- 
tency of the Court to which the transfer 
i> proposed .i condition precedent to the 
transfer. 

It can hardly he supposed that by 
competency the legislature meant judi- 
cious selection or that it was intended 
that while the Local Government and 
the Judicial Commissioner should confer 
powers of a Small Cause Court on select 
officers, the District Judge should have 
power to transfer any suit or proceeding 
to a Probationary Muusis so os to give 
him final authority to try the same re- 
gardless of its nature. A transfer, not 
warranted hv Iho lir*t three clauses of 
S. *21, is outside ; ,e puniew of Cl. (4) of 
that see! ion, and the trial of these suits, 
by the Probationary Munsif was there- 
loro illegal and without jurisdiction. No 
objection as to iuiisdiction was taken in 
these cases, but a< 1 1 se question of fina- 
lity oi right to appeal is dependent on 
the propriety of the transfer, it is desir- 
able that i lie cases should ho re-tried by 
t ho proper Court. Tho question of com- 
pctcucv arises under Cl. (a) ami sub. 
Cl. (ii). Cl. (b),$. -*i (l). Civil l*. C . 
l»ui not under tho other sub-clauses. 

1 would thcrcfo.c allow tor s.pplica- 
lions, and setting aside the orders of 
transfer and the decrees passed there- 
after, romand tho original suits to the 
Court from which they wero transferred 
for re-trial and disposal in accordance 
with law. No order will he made in tho 
circumstances as to the costs of these 
proceedings 

Stuart, A. J. C.— 1 concur in the order 
proposed. 

It. v. R.K. Appeal allowed. 


A. I R. 1918 Oudh 16? 

Kaniiaiva Lal, A. J. C. 

Tribhawan and others— Accused— Ap. 
plicants. 

v. 

Em peror — Opposite Party. 

Criminal Rcvn. No. 13 of 1917. Deci- 
ded on 11th February 1917, against order 
of Dist. Magistrate. Gonda, D - 9th Jan. 

U Pcnii'codc (I860', S. 186— Obt true! inj 
public servant in discharge of public func- 
tion —Written order need not be shown to 
accused. 

lu order to constitute an offence under *■. u* 0 . 
it is not necessary to prove that the written 


order under which the public servant was acting 
was actually shown to the accused. It is enough 
if it is found that the public servant had the 
order with him and could show it to anybody 
who wanted to see the same or question his au- 
thority. jp 162 c 2] 

F. G. V. Lincoln— for Applicants. 

Government Pleader— for the Crown. 

Judgment.— In a suit brought by Tri- 
bhawan against Raghu for damages for 
malicious prosecution, Raghu was award- 
ed Rs. 25-9-0, about his costs. Raghu 
applied for the execution of his decree 
for costs, and got two bullocks, belong- 
ing either to Tribhawan or his father ot- 
to both, attached. When tho process- 
servers were preparing the list of attach- 
ment Tribhawan and the other accused 
appeared, and assaulted the decree- 
holder who was holding tho ropes of the 
bullocks and took tho bullocks away. 
They have accoidingly beon convicted of 
offences under Ss. 183 and ISC, I. P. C., 
and sentenced to different tonns of im- 
prisonment. 

On behalf of the accused it is urged 
that they have been improperly convict- 
ed. as no warrant of attachment was 
shown to them and that the convictions 
under both sections were in any case 
illegal. Roth the peons howovor say 
that they had gone with the warrant oi 
attachment, and tho cattle uoro rescued 
aftor they wero attached. Tlioro is 
nothing to show that they wero askod to 
show tho warrant or that they refused 
to show them. It was sufficient that 
they had tho warrant which they could 
show to anybody who wanted to sec the 
same or question their authority. As 
the attachment had already tnkon place, 
and the cattle were rescued before tho 
process saivers could make any arrange- 
ments for their custody, tho accused 
were rightly convicted under S. 18(>, 

T. P. C., for obstructing public servants 
in the discharge of their duty. * S. 183. 

I. P.C.. only applies when tho seizure of 
the cattle is obstructed. No force was 
used to the public servants and oven the 
decree-holder hardly received anything 
more than a knocking. Tribhawan is a 
well-to-do /amindar and the amount of 
the decree was small. The rescue wa? 
probably due to rome misunderstanding 
and a sentence of fine would have been 
sufficient. The applicants have how- 
ever undergone a good portion of the 
sentence. The conviction under S. 183, 

I. P. C.. is set aside and that under 
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S. 186, 1. P. C., is maintained. The sen- 
tence under the latter section will be 
reduced to the period of imprisonment 
they have already undergone. 

B.V./R.K. Order modified. 

A. 1. R. 1918 Oudh 163 (1) 

Lindsay, J. C. 

Rameshwar Bakhsh Singh — Defendant 
— Applicant. 

v. 

Rasul Beg—' Plaintiff — Opposite Party. 

Civil Revo. No. 201 of 1017, Decided 
on 21st February 1918, against order of 
Addl. Sub. Judge, Lucknow, D - 17th 
September 1917. 

Civil P. C. (1908), O 23. R 1 and O 6. 
R. 17 — Dried curable by amendment ol 
pleadings— Leave to withdraw with liberty 
to bring suit should not be granted 

An application for leave to withdraw a suit 
with libirtv to bring a fresh uit under O. 23 
R. 1, should not be granted i! tb-. dofcvl ou th< 
basis of which the leave to withdraw is aeked 
for can be cured by ameudment of the pleading*. 

(I’ 163 C 2) 

I lari K i she n Dhaon — for \pplieant. 

Sahg Hum — for Oppoiito Party. 

Judgment. — This application must be 
allowed. It sooms that a suit 
ing in the Court of tlto Additional Sub- 
ordinato Judgo of Lucknow, tho auhioct 
matter of (ho suit being a small strip of 
land. The plaintiff claime I po^osrdon. 
The dofondant denied the plaintiff's 
ii'.’.iit. A commits in 
picador of tho Court and his rojrort was 
received. Tlioio can ho no doubt that 
so far as it wont and for whatever it 

was worth, the report of the Commit. 

sionor was unfavourable to the plaintiff. 
Upon this the plaintiff file! an applicn. 
tion under O. 2:1. R. 1, asking for leave 
to withdraw tho suit with liberty to 
brmg a fresh suit. I have before me 
the allegations which were contained 
>n that petition. One was that the 
suit had been brought on a presumption 
that tho ontries in tho khasra and map 
wore correct and that they corrcctlv 
showed the position of the plaintiff's 
house. Another allegation was that it 
had now become apparent that, although 
a certain gosh a" described as No. 25 
was shown in the khasra, nevertheless 
it was not shown in the map. It was 
alleged therefore on these two grounds 
that tho suit could not proceed. Why 
it could not proceed I cannot imagine. 
U early if there was any mistake in the 
allegations contained in the plaint which 


were due to wrong presumptions or 
wrong information given to tho plaintiff 
the plaintiff could have applied for 
amendment of the plaint. However the 
Subordinate Judge without giving un- 
reasons for his decision accepted the 
petition and allowed the case to be with- 
drawn. 

There were no suliicient grounds upon 
which an application of this kind should 
have beon granted. Mr. Salig Ram who 
appears for plaintiff says that hisc'icit, 
if not entitled to (K>ssc>sion, might have 
had a very good case for askiiv. im 
a declaration of his right of oason. n’. 
All I have fo say is that if he has au\ 
such case he can ask for ameudment of 
the plaint and sue for this relief in tho 
alternative. Tho Court below was not. 
justified in allowing the withdrawal of 
f be suit .»ii the grounds stated; and I 
therefore sot aside the order and direct 
the Court lo resume the case at the 

- left. The plaintiff 
will he given full opportunity of amend- 
ing his pleadings, and tho othor party 
will l*o given an opportunity of meeting 
any now case sot up. Costs in this Court 
will l»o paid by the plaintiff opposito 
party. 

»-Y. ILK. Order set aside. 

A. I. R 1918 Oudh 163 (2) 

Stuujt and Kaniiaiya Lal, A. J. Cs. 

Vatvmlra Bahadur Singh - Appli 
cant. 

v. 

Oudh Con. irreial B, uh of /’//■ ./*»„■ — 
Opposito l'arty. 

Misc. Civil Appln. No 283 of 1917, 
Decided on 22nd August 1917, for leave 
to appeal to His Majesty in Council 
from order of Judicial Commissioner’s 
Court passed in Privy Council Appeal 
No. 24 of 1915, I) - 28th January 1910. 

(•i Civil P C. (5 of 1908). S. 151.0 45. 

R 1— Application for leave by ward under 
Lourt of Wards rejected as incompetent — 
Second application more than two years 
after release of estate — First application 
cannot be revived—Application being incom- 
petent. revival cannot help— No sufficient 
cause for extension of time was shown— Ap- 
plication of S. 151 was not justifiable. 

An application for leave to appeal to His Mu- 
jeUy in Council was rejected on the ground that 
the applicant’s estate being under the superin- 
tendence of the Court of Wards be was not com- 
petent to make the application. Alter tho release 
of the estate from the superintendence of the 
Court of Wards, the applicant made another ap- 
plication for leave to appeal to His Majesty in 
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Council. This application however was made 
more tbau two years after the date of the decree 
-ought to he appealed from: 

llfUl'. <!' that the second application could 
not operate to revive the first application; 

(I* 104 C 2] 

(2) that even if the first application was re- 
vived, the revival could not in any way benefit 
the applicant, inasmuch as the application which 
was sought to be revived was an application by a 
person disqualified to make it, and it would re- 
main an application by a disqualified person if 
revived; [P 1GI C 2J 

(*) that no sufficient cause had becu shown to 
suable the Court to apply the provisions of S. 5. 
Lim. Act, to theca<c; [P ICO C lj 

(4) that tho Court would not b,- justified in 
Utilising the provisions of S. 151. Civil P. C. so 
as to revive the previous application and to 
grant the applicant pormi- on to appeal to llis 
Majesty in Council. [P IOC Cl] 

(b) Civil P. C. (5 of 19081. S. 151— Power 
hus to bo us^d only to serve ends oi justice 
and prevent abuse of process. 

The provisions of S. 151 can only be utilised 
io inal.e suih orders as may be necessary for the 
ends of justice or to prevent abu-c of the process 
of the Court. [P 166 C 2] 

llnsi lw and Lachhni Strain — 
for Applicant. 

Goknran Nath Mi$ra — for Opposite 

Party. 

Judgment. — Tho Oudli Commercial 
Bank of Fyzabad instituted a suit against 
Bal>u Ntrondrn. Bahadur Singh in tho 
Court of the Subordinate Judgo of Fyza- 
bad on 22nd August 1911 . Tho hearing 
of the suit was transferred to the Sub. 
ordinate Judge of Mohanlal Ganj, who 
passed a docrco against tho drfendant 
on Ust October 1912 . An appeal was 
filed by the defendant to tho Court of 
tho Judicial Commissioner, which was 
loeided on loth June 1915 . The Court 
of tho Judicial Commissioner varied tho 
docrco of tho Sudordinatc Judge in fa- 
vour of the defendant-appellant. It was 
open to eitlior party to prefer an appeal 
to His Majesty in Council against the 
decree of this Court as the decree had 
not affirmed the decision of tho Court 
below; the value of the subject-matter 
was over Ks. 10,000 and on tho decision 
of tho Judicial Commissioner’* Court 
oithor the plaintiff-respondent or tho 
defendant-appellant would have been in 
the position to question the decision to 
an amount which would have justified 
the grant of permission to appeal to FI is 
Majesty in Council. The plaintifi'-ies- 
pondent accepted the modification of the 
decree and took no action towards au 
appeal. Or. 21st July 1915 the super- 
intendence of the property of the de- 


fendant-appellant was assumed under 
the provisions of S. 8, Local Act 4 of 
1912, and on that date he became a ward 
under the Court of Wards in the United 
Provinces. On J 3th December 1915 he 
applied for permission to appeal to His 
Majesty in Council. His application 
was resisted. This Court found that, as 
the application was made in tho dofen- 
dant-appellant’s own name and had not 
been made in the name of the Collector 
in charge of his property or any other 
person appointed by the Court of Wards 
in that behalf, the application could not 
he accepted as it contravened the pro- 
visions of S. 55, Local Act 1 of 1912. 
The Court of Wards was represented in 
tho ease. The counsel for the Court of 
Wards stated that his client was no 
party to tho application and did not de- 
sire that it should be rnado. Tho appli- 
cation was dismissed on 28th January 
191b. Babu Narendra Bahadur fiingh, 
defendant appellant, has sinco ceased to 
ho a ward. The actual dato when his 
property was released is not quite clear, 
but it may bo tnkon (with consent of 
parties) that his estate was released 
about the ood of Juno 1917 Ho bad 
then beon a ward for a littlo under two 
years. He has now applied to revive 
his application of J 3th December I9J5 
(lie wrongly calls bis application of 14th 
December 1915), and in tho alternative 
for leave to appeal on tho ground that 
there is sufficient causo within the mean- 
ing of S 5 of Act 9 of 1908 for his di-lay 
in making the application. 

With regard to tho quostion of revival' 
wo first note that if his application was 
revived as it stands I be revival could 
not in any way benefit him, for the old 
application which it i6 sought to bo re- 
vived is an application by a person dis- 
qualified to make it, and it would ro- 
raain an application by a disqualified 
person if revived. Tho applicant’s case 
is that he lias been debarred from exer- 
cising his right to appeal to nis Majesty 
in Council by the action of tho Local 
Government iu making him a ward under 
the Conrt of Wards Act. His learned 
counsel has pointed out that between 
15th June 1915 and 21st July 1015 his 

client did not have the opportunity of 
procuring a copy of the lengthy judg- 
ment of the Court of the Judicial Com- 
missioner in the appeal, obtaining coun- 
sel's opinion, and preparing an apphsa. 
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ion for permission to appeal to Uis 
Majesty in Council. The plea may be 
conceded. He did not have a reasonable 
opportunity of filing his application for 
leave to appeal between 15th June and 
21st July 1915. His learned counsel 1 ' 
argument proceeded that, inasmuch as 
his client was disqualified under the pro- 
visions of the Court of Wards Act with- 
out his consent and against his will, he 
should he allowed an opportunity of pro- 
ceeding with his application now that his 
estate has been roleased, in spite oi % the 
lapse of over two years which has inter- 
vened from the date of the decreo of this 
Court. Ho has asked to ho permitted to 
support this plea by the production of 
evidenco to show that the superintcu 
donee of his client's property was assum. 
ed under the provisions of Bocal Act 1 
of 1912 owing to inlluence exerted by 
the plaint ill', respondent, that the super, 
intendencc was i in propel I \ assumed, 
and that the proporty has been re. 
leased under the oiders of the Govern, 
mentof India which refused to sanction 
the action of the I*ocal <.o\ eminent. Wo 
have refused to admit evidence upon 
those points. In the first place, the 
provisions of S. II, Local Act ! of 1912. 
appear to us to bar our jurisdiction to 
discuss the validity of the declaration. 
That section is ns follows 
" No declaration nmlo by ilie Oovcrn- 

ment under S S or by lb ' Court «•( 'VarJ. under 
S. 10, -hall »*• questioned in an\ civil « ourl.” 

But apart from that fact, if in such a 
proceeding as this we wore to admit 
evidence as to the justification of the 
Local ( •ovumment to assume superin- 
tendence of the applicant's piopertv, 
wo should embark u|*on an inquiry which 
could not ho conducted satisfactorily. The 
reasons why the fjocal (iovernmont as- 
sumed superintendence of the estate 
must necessarily ho contained largely in 
documents and correspondence of a con- 
fidential nature. The reasons why the 
Local (iovernmont have ceased to super, 
intend the property must he contained 
in similar documents, and an attempt to 
go into the question would he doomed to 
failure as the decision would have to ho 
based upon fragmentary evidence which 
would not afford sufficient material for 
a right decision of the i*oint. Hven if 
it he granted that the plain tiff- respon- 
dent suggested to the Local Government 
the advisability of superintending the 


applicant's property, it does not follow 
that the decision of the I.ocal Govern- 
ment in assuming such superintendence 
was based upon such suggestions. It 
might well he based on many othor 
grounds which a civil Court would not 
have the opportunity of discovering and 
and the reasons lor the discontinuance 
of the superintendence would also not 
be discoverable by this Court in the 
cour>o of such an inquiry. We there- 
fore take the position, which appears to 
us to l»o the only position possible, that 
the discretion of the Local Government 
both in assuming superintendence of the 
property and in discontinuing that super- 
intendence i> not to be questioned. The 
learned counsel’s main argument is that 
his client has heon deprivod of the excr- 

bt to appeal to Hie Ma- 
jesty in C< incil within the period of 
limitation by causes beyond his own con- 
trol, and he invokes to assist him the 
provisions of S. 5, Act 9 of 190*', which 
statos that: 

** any . . . .ipplic.it inn . . . fen lc.»vo to uppeal • • 

nuy i it. i iho i limitation 

iU.| i! erelrtr *»hon the . . . applicant satis* 

causa for not 

nuS i a ibe application within mob period." 

The first point to be deeided is whe. 
t her the applicant was deprived oi his 
right to uppr 1 1 . The right to appeal was 
there, hut the oxerciso of that right was 
; ike m him an I v ested in the 

Court of Wards during the period that 
he was a ward. It was for the Court of 
Wards to excreta their discretion, as to 
whcthei such an appeal was to the ad. 
vantage of their wards. So long as ho 
remained a ward the Court ol Wards 
alone was judge of tlu* desirability of 
making the appeal. His own views on 
the subject wore immaterial. To all in. 
tents and purpose' he was as absolutely 
disqualified from giving effect to his own 
wishes in the matter, as a miner or a 
lunatic would be disqualified during the 
period of his minority or lunacy. This 
comparison is to some extent helpful. 
Act 9 of 1 90S has provided certain safe- 
guards in the case of a minor and an in- 
sane person or an idiot with reference to 
the institution of suits or the making of 
applications for the execution of decrees. 
These safeguards arc contained in Ss. (>, 
7, 8 and 9 of the Act. It is to he re- 
marked that under those provisions per- 
sons under such legal disability would 
not be permitted to apply for leave to 
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appeal after the period of limitation had 
expired. Once litigation is commenced 
tor or against a minor or a lunatic, the 
subsequent conduct of the proceedings 
is left by the law in the hands of the 
guardian of such person. The discretion 
as to the institution of an appeal is left 
absolutely in the hands of the guardian 
and the person under the disability is 
not permitted, after the disability has 
ceased, to come forward and take action 
which his guardian has refused to take 
on his behalf, if the taking of such ac- 
tion is barred by limitation. Act 9 of 
1908 does not cover the case of a ward 
under the provisions of Local Act 4 of 
1912. The provisions of that Act do not 
give a ward the facility granted to a 
minor or a lunatic under Act 9 of 1908. 

The conclusion at which we arrive is 
that, inasmuch as the Court of Wards 
had the authority to apply for leave to 
appeal on the applicant’s behalf, as it 
was their duty to consider whether such 
an appeal was for the benefit of their 
ward, as the Court of Wards abstained 
from applying for leave to appeal, and 
as in addition, and this is the most im- 
portant point, the legal personality of 
the applicant must be considered as ab- 
sorbed in the personality of the Court 
of Wards during tho period that his pro- 
perty remained undor their superinten- 
donco, it cannot be said that the appli- 
cant had sufficient cause for not making 
the application within the period. We 
thus do not consider that tho provisions 
of S. 5 of Act 9 of 1908, can be utilised 
on bohalf of tho applicant. 

The last point remains whether under 
our inherent jurisdiction under S. 151 of 
Acf 5 of 1908. we should not as a special 
case revive his previous application and 
allow the applicant the permission which 
he desires. We consider we should not 
be justified in utilising the provisions of 

I the section for this purpose. If we took 
the action which he desires us to take 
we should be laying down a principle 
that, in every case in which the Court 
of Wards has refused to make an appeal 
on behalf of a ward, the Court should 
permit the ward to make the appeal on 
his own behalf as soon as the estate is 
released from superintendence. The 
effect of the acceptance of this principle 
might well be to render the position of 
the opposite party in litigation with a 
ward almost intolerable. The estate 


might not be released for 20 or 30 years 
and during that period the title of the 
other side would remain undetermined 
and uncertain. We can only utilise the 
provisions of S. 151 to make such orders 
as may be necessary for the ends of 
justice or to prevent abuse of the pro- 
cess of the Court. So far from consider-' 
ing that the acceptance of this applica- 
tion would be for the ends of justice or 
to prevent abuse of the process of the 
Court, we consider that its acceptance 
woyld distinctly be against the ends of 
justice. We therefore dismiss the ap- 
plicant. The applicant will pay his own 
costs and those of the opposite party. 
R.V./R.K. Application diemissed. 
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Kanhaiya Lal, A. J. C. 

Ml. Xidlia — Plaintiff — Appellant. 

v. 

Ham Prasad and another — Defondant 
and Intervenei — Respondents. 

Second Rent Appeal No. 2(5 of 1916, 
Decided on 30th August 1916, from 
decree of Dist. Judge, Rao Bareli, 
D/- 13th March 1916. 

Landlord and Tenant — Rent— Payment to 
intervener i« not good if landlord i* proved 
to be in receipt and enjoyment of rent. 

Where in a suit for arrear* of rent tho dofon* 
dant pleaded that he had paid the ront for tho 
period in suit to an intervener, and tho plaintiff 
proved that up to that period ho bad actually 
and in good faith been in recoipt and enjoy- 
ment of rent : 

Held : that under these circumstances tho 
plaintiff was entitled to a decree against tho 
defendant, who bad no right to pay the rent for 
tho period in suit to the intervener. (P 1G7 C 2] 

Ali Mohammad— for Appollant. 

Adilya Prasad— tor Respondents. 

Judgment . — This appeal arises out of 
a suit for arrears of rent brought by 
the plaintiff-appellant for 1321 and 1322 
Fasli against Ram Prasad. The defence 
of Ram Prasad was that Thakur Amir 
Haider took possession of the entire 
village in 1321 Fasli, that since then all 
the tenants have been paying rent to 
him, and that he too consequently paid 
rent to him for the period in suit. It 
was further pleaded that the pattis of 
the village were jointly owned by seve- 
ral cosharers and that the plaintiff 
alone was not competent to sue. Thakur 
Amir Haider was therefore added as co- 
defendant. It does not appear whether 
he was directed to file a written state- 
ment, but it is admitted on his behalf 
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that he realized that rent from Ram 
Prasad for the period in suit. 

The Assistant Collector found that the 
practice in the village was for each co- 
sharer to collect rent from each tenant 
to the extent of his share, that it was 
doubtful whether Ram Prasad paid rent 
as alleged to Thakur Amir Haider as the 
latter was not a cosharer in one of the 
pattis, and that if any such payment 
was made, it was not made in good faith. 
Ho therefore decreed the claim. In ap- 
peal the learned District Judge reversed 
that decree on the ground that the vil- 
lage was joint and undivided and that 
the paymont of rent to one cosharer 
was binding on the others. The learned 
District Judgo does not however appear 
to have approached the case from the 
right standpoint. As p out in 
Sn pat v. Ram Saran ( l). which was 
followed in Chandra toad K unwar v. 
fthagwanta (2), the only point material 
to the decision of such a case is who- 
thor the rent was received prior to 
tho period in suit hv the plaintift 
or by tho intervener, and it is for 
tho plaintiff to prove that he actually 
and in good faith was in receipt and 
enjoyment of tho rent during that 
period. That ovidcnco has been >up 
plied by tho plaintiff, who examined the 
patwari of tho villago on tho joint. The 
patwari gavo ovidcnco that for the last 
20 or 2o years the arrangement was that 

each cosharer used to realize tho rent 
of his share from each tenant and that 
this arrrngement continued in forco till 
Kharif 1321 Fasli, when Jagannath, the 
husband of tho plaintiff, was alive 
Gokul Prasad, the Waslibaqi Nawis, 
states that the revenue is also paid sepa- 
rately hy each co-sharor. The learned 
District Judge observes that the .ar- 
rangement was not permanent and was 
not binding on the tenants, but the evi- 
dence of Gangadin and l’aijnath, who 
were produced by the intervener, shows 
that the arrangement was observed and 
continued in force till the period in suit. 
They admit that the plaintiff used to 
realize the rent from Ram Prasad and 
also from the other tenants prior to 
1321 Fasli and that from three years the 
intervener has started realizing the rent 
on his own account. On that evidence 
the plaintiff was entitled to a decree 

1. (ISO')) 2 0 C 137. • 

2. (1916) 19 O C 32=35 I C 144. 


against Ram Prasad, who has no right 
to depart from the previous practice and 
to pay the rent for the years in suit to 
the intervener. 

It appears that there is a dispute bet- 
ween the intervener and the present 
plaintiff in regard t<. the redemption of 
a mortgage under which tho plaintill 
claims to he in iK>s*ession. The inter- 
vener tile# i> *u» the 

money due on tho mortgage to Jagau- 
nath, tho husband of tho plainti't. He 
files a receipt, purporting to have boon 
given to him hy Jagannath. iu proof of 
that statement. Tho receipt is un 
registered and is not admissible in evi. 
donee in proof of tho extinction of tho 
mortgage under S. 17. Regist ration Act 
(1G of JINX) Jagannath was illiterate. 

hat receipt is 
lenied hy the plaintiff. An application 
o by the intervener to gel mutation 
of name* effected i'i his favour on tho 
strength of that eipl unsuccess- 
on ->f t he plaintiff 
is that since that ’he intervener 

has been trying to take forcible posses- 
sion. On tho evidence of the witnesses 
produced hy the intervener himself, it 
cannot ho said that the alleged payment 
of rent was made to him in good faith. 

is therefore allowed and the 
decree of tho Court of first instance res- 
tored with costs throughout. 

ii. V. li.K. Appeal allowed. 
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Kakiiaiya Lal, A. I. C. 

Jlhairon Prasad — Defendant — Ap- 
pollant. 

v. 

Sheo Darshan nndotlurs — Plaintiff and 
Defendants— Respondents. 

Second Appeal No. 344 of 19 lb. De- 
cided on 14th May 1917. from decree 
of Dist. Judge. Rae Bareli, P /- 30th 
June 1916. , 

Civil P. C. (19081. O. 21. Rr. 66 and 102 
-Sale in execution-Mortgage prior to at 
tachment i> binding on auction-purchaser 
even in absence of notification. 

A person who purchases property, which has 
already been mortgaged, in execution ol a decree, 
cannot acquire huger rights than tho-e which 
his judgment-debtor po>sessod on the date of the 
sale. An auction-purchaser of a property mort- 
gaged to a parson under a registered deed, exe- 
cuted prior to the attachment of the property, is 
bound by tbo mortgage even if he had no notice 
of the mortgage and the mortgagee failed to have 
bis lien notified at the time of tho sale. 



$ Oudh Ram Dl*t v. Balkaran 

Surcitdra Nath Roy— for Appellant. 

Zahar Ahmad and Lachvian Prasad — 


loi* Kespondents. 

J iidgment.—G anga Bakhsh Singh held 
.1 decree lor arrears of rent against Mt. 
Indiana, in execution of which he brought 
to sale certain trees in a grovesituated in 
the village Manjhgawan belonging to the 
latter. Prior to the sale Lodheshwar 
made an application on behalf of his 
brother Sheo Darshan, the plaintiff, to 
Revenue Court, stating that his brother 
held a mortgage of the said grove for 
Rs. 4S and that the money due on that 
mortgage should be notified at the time 
of the sale. The Revenue Court refused 
to recognize Lodheshwar as having any 
authority to present the application cn 
behalf of his brother Sheo Darshan and 
lojected the application. In the order 
rejecting the application the Revenue 
Court further observed that the time 
iixed for payment in the mortgage was 
four years and that it was noticeable 
that the mortgagee had not brought a 
suit for the recovery of his money in 
spito of the expiry of that period. What 
the relevancy of that observation was 
to the order which was passed on that 
application is not quite apparent. The 
trees were purchased at the auction-sale 
by Bhairon Prasad. Subsequently Sheo 
Darshan filed t lie present suit for reco- 
very ot the mouoy duo on the mortgage, 
praying in addition that the sale effected 
in favour of Bhairon Prasad should be 
set aside. The Court of first instanco 
dismissed the claim on the ground that 
the plaintiff was estopped by reason of 
his failure to notify his lien in the man- 
ner provided by law. The lower appel- 
late Court however came to the con- 
clusion that the plaintiff was not guilty 
of any act or omission, such as would 
operate as an estoppel against him ft 
therefore dec’.eed the claim for the sale 
of the mortgaged property. 

The learned counsel who appears for 
t ho defendant -appellant contends tin; 
his client was a bona fide purchaser ror 
value and that the plaintili was not 
consequently entitled to bring the mort- 
gaged property to sale in satisfaction of 
his mortgage. A person who purchases 
property subject to a prior mortgage in 
execution of a decree for arrears of lent 
cannot however acquire larger rights 
than those which his judgment -debtor 
possessed on the date of the sale. The 
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mortgage hold by the plaintiff was re- 
gistered, and the defendant-appellant, as 
the purchaser of the rights of the judg- 
inent-debtor, is bound by the mortgage, 
which was effected prior to the attach- 
ment. which gave rise to the sale. The 
mere fact that the appellant had no! 
notice of the mortgage or that applica- 
tion made by the brother of the plaintiff 
for notification of his lien wasdisallowed 
is of no avail to him, because if it be as- 
sumed that Lodheswar had any autho- 
rity to file the application on behalf of 
the plaintiff, the fact that the suit ha9 
been filed within one year from the date 
of tho order passed by the Revenue 
Court is sufficient to render it main- 
tainable. As a matter of fact no ap- 
plication for the notification of tho lion 
was made by the plaintiff himself, and 
no act of his or omission on his part can 
be relied on in proof of the plea, which 
the defendant. appellant has pressed in 
this appeal. It has also been argued on 
behalf of the defendant. appellant that 
tho mortgage held by the plaintiff was 
collusive and without consideration. 
But no such plea was set forth in tho 
grounds of appeal or appears to have 
been urged at the time of tiie hearing of 
tho appeal in tho lower appellate Court. 
The finding of tho learned Munsif was 
that tho mortgage was made for conside- 
ration. Tho appeal is thoreforo dismis- 
sed with costs. 

J].V.,R.K. Appeal dismissed. 
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Lindsay, J. C. 

Ham Dut Singh and another — Defen- 
dants— Appellants. 

v. 

Haiknran Singh — Plaintiff — Res- 
pondent. 

Second Appeal No. 276 of 1917, De- 
cided on 5th February 1918, from decree 
of Dist. -fudge, Gouda, D - 19th April 
1917. 

Pre-emption It it not permistible to put 
transaction into fraudulent form to avoid 
pre-emption. 

Persons are eulitlcd to defeat tbe operation of 
the law of pre-emption if they can do xo by 
legitimate mean's, but it is not permissible to 
throw a transaction of transfer into a fraudulent 
form for tbe purpose of avoiding a claim for 
pre-emption. Where a property was mortgaged 
with possession for a longterm to one of two 
brothers forming a joint family and the mort- 
gage was followed by a sale of the equity of 
redemption in favour of tbe other brother: 
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Held : that there was really only one transac- 
tion, thrown into a fraudulent and deceptive 
form, to effect a complete sale so that pre-emp- 
tion of the property could be allowed regardless 
of the mortgage created on the same. (I* 169 C 2) 

Adilya Prasad — for Appellants. 

C. Thompson— lor Respondent. 

Judgment . — This appeal has arison 
out of a pre-emption suit brought by the 
plaintiff-respondent Balkaran Singh. 
The two principal defendants in this 
case wore Ram Dut Singh, defendant 1. 
and his brother Drig Bijai Singh, defen- 
dant 2. Both those men are admittedly 
members of a joint Hindu family. The 
case for the plaintiff was that the other 
defendants had. on 16th June 1915, 
transferred their property to the first 
two defendants in circumstances which 
guvo him a right of pre-emption. What 
took place was this: On loth June 1915. 
a mortgage of this property was executed 
in favour of defendant 2. Drig Bijai 
Singh, to socuto a loan of li*. 100. Tho 
mortgago was a mortgage with posses- 
sion and the period was 55 yoais. On 
the following daj what purported lobe 
a sale deed of tho right of ’ademption 
was executed in favoui of the other 
brother Ram Dut in consideration of a 
payment of R». 15<>. out of which R». 100 
wore loft for tho purp le of redeeming 
the mortg.«go which bad been executod 
on tho previous day. Both desds were 
registered on 18th Juno. After tho 
trial had opened an- 1 the pleas of the 
parties had been recorded, an amend- 
ment of tho plaint was made and a new 
para. 5 (a) was introduced intotho plaint 
alleging that although the transaction 
had been carried out b\ mean* of tho 
two deeds just referred to, it was in 
reality one solitary transaction and 
amounted to a transfer by sale. Tho 
Munsif gave tho plaintiff a decree for 
pre-emption in respect oi the sale of 
16th June, but ho held that tho mort- 
gage transaction could not ho disturbed 
and that all the plaintiff was entitled to 
was to acquire the right of redemption 
which had been transferred to Ram Dut. 

The plaintiff appealed to the learned 
Judge. He came to the conclusion that 
the dealings between the other defen- 
dants and the first and tho second defen- 
dants wore intended to deceive and that 
in fact the property was sold to these 
defendants under t lie guise of a mort- 
gage followed by conveyance of the 
equity of redemption. Tho point taken 


here before me on behalf of the first and 
second defendants is that the decision 
of the Court below is wrong. It has 
been argued that there was nothing il- 
legal in the manner in which the pro- 
perty was transferred and that these ap- 
pellants wero entitled to resort to any 
device which was not illegal for tho pur- 
pose of defeating the plaintiff's right of 
pre-emption. It need not 1)0 doubted 
that persons ire entitle I to defeat the 
operation of the law of pre-emption if 
they can do so by legitimate moans, but 
it is not permissible to throw a transac- 
tion of transfer luto a fraudulent form 
for the purpose of avoiding a claim for 
pre-emption. In the present case I think 
tho learned Judge was entitled to hold 
that the transaction was a fraudulent 
ono and intended to deceive. Wo have 
the admitted fact that both tho trans- 
ferees are brothers and members of a 
joint family and it is hardly to ho 
douhtc l that it was the intention of tho 
parties to oilcct a complete transfer by 
sale, in the cour>o of the argumont it 
was stated that the plaintiff had never 
set up case that tho transaction was 
•mo intended to decei\c or defraud, but 
in view of the amendment tnado in tho 
plaint to which I have referred above 
that aicumont soams to ino to be unten- 
able. Wlion the plain till became awaro 
of the i acts set up by way of defence he 
took the pica that the dealings between 
tho delondants, although thrown into 
tho form of two so para to transactions, 
amounted to only ono transaction of 
sale. lu this connexion I may refer to 
what was stated by defendant 1 in 
para. 11 of bis written statement. The 
plea taken there reads as follows : 

• The ale has bcou effected for R-. 150 and 
according to the market rale the price of the 
properly *old i* not lix* than R*. •150.” 

This practically amounts to giving 
away the whole of the case. 1 look upon 
this plea as a distinct admission by de- 
fendant 1 that the intention was to 
effect a transfer by sale. In these cir- 
cumstances 1 hold that it is not possible 
for the appellant here to argue that in 
dealing with the property as they did 
they were resorting merely to legitimate 
devices for tho purpose of defeating a 
pre-emption suit. I think the Judge 
was entitled to find that the first and tho 
second defendants had conspired to 
throw the transaction into a fraudulent 
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icrm. Tlie appellants are not, in my 
opinion, entitled to any relief. I affirm 
the judgment of the Court below and 
dismiss the appeal with costs. 

H.\\;R K. Appeal dismissed. 


A. I. R. 1918 Oudh 170 (1) 

Kaniiaiya Lal A. J. C. 

Sheoraj Singh — Defendant — Appel- 
lant. 

v. 

Sriprakash Singh — Plaintiff — Res- 
pondent. 

First Rent Appeal No. 9 of 1917, De- 
cided on 9th May 1917, from decree of 
Dy. Commr. Khori, D - 17th November 
1916. 

Oudh Rent Act (1886), S». 52 and 141 — 
Grant for maintenance under conditions — 
Grantee held tenant holding under special 
agreement and liable for interest on arrears 

Defendant hold a village for hi* maintenance 
under a grant from the talukdar on condition 
( 1 ) that he paid the revenue a**C‘sed on the 
name and 15 per cent, malikana and 7 per cent 
•Awai to the talukdar ; (2) that the grant was 
rosumablo if the grantee failed to maintain the 
member* of hi* family ; and (31 that while the 
grant was hereditary the grantee was debarred 
trom -oiling or mortgaging the village : 

Held : that the grantee wn* a tenant bolding 
undor special agreement within the meaning 
of S. 52 and was therefore liable to pay interest 
on the arrears of rent duo from him under 
8.141. [P170C21 

Kailash Xath Chak—lor Appellant. 

Bishcshwar Xath Srivastava — for Res- 
pondent. 

Judgment. — The plaintiff-respondent 
is the present proprietor of the Mallan- 
pur Estate. The defendant-appellant 
represents one of the junior branches of 
the family of the former proprietors of 
that estate. It appears that six villages 
were grantod by the ancestor of the 
plaintiff to the ancestor of the defend- 
ant for his maintenance, subject to the 
condition that he paid the revenue as- 
sessed on tho same and 15 per cent, 
malikana and 7 per cent sawai to the 
talukdar. The terms of the grant are 
embodied in the wajib-ul-arz of the vil- 
lages granted, wherein it is stated that 
the grant shall be resumable. if the 
grantee fails to maintain the members 
of his family, and that while the gran- 
will be hereditary, the grantee shall 
have no power to sell or mortgage the 
villages granted. The present suit was 
Sled by the plaintiff for the recovery of 
the arrears of rent for 1322 and 1323 
Fasli in respect of some of those villages 
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with interest thereon at 1 per cent, per 
mensem. The learned Collector decreed 
the claim. The only question for deter- 
mination in this appeal is whether the 
plaintiff was entitled to claim interest 
on the arrears and whether the defen- 
dant was entitled to a set-off of Rupeos 
1,124-4-6, which he claims to have paid 
in excess to the plaintiff in 1321 Fasli. 

It is clear from the terms of the grant 
that the defendant is not a transferee of 
a proprietary interest in tho villages in 
question, for the right conferred was not 
transferable and the grant was resum- 
able on the happening of a certain con- 
tingency. It is also clear that the de- 
fendant is not an under-proprietor with- 
in the meaning of S. 3, Cl. 8, Oudh Rent 
Act (22 of 1886), because the rights con- 
ferred by the grant were non-transfer- 
able. The items specified in tho wajib- 
ul-arz as beiDg payable by tho grauteo 
represent the measure of tho malikana 
or rent payable by him on account of the 
right he holds in the land ; and in tho 
absence of anything to show a limited 
propriotary grant, ho must bo deemed, 
to bo a tenant, holding under a special 1 
agreement within the moaning of S. 52, 
Oudh Rent Act, and therefore liable to 
pay interest under S. 141 of tho said Act. 

In regard to the set off claimod by tho 
defondant, it appears that a decroo was 
obtained by tho plaintiff for arroars for 
1319 and 1320 Fasli against the dofon- 
dant in execution of which Rs. 1,121-4-6. 
which had actually been paid by tho 
defondant in excess in 1321 Fasli, wore 
credited and an execution was taken out 
for the balance. This fact was not dis- 
puted in the Court below. The question 
of set-off therefore does not arise. The 
appeal accordingly fails and is dismissed 
with costs. 

B.v. R.K. Appeal dismissed. 

A I. R 1918 Oudh 170 (2) 

Stuart, A. J. C. 

Fida Abbas and anothei — Plaintiffs— 
Appellants. 

v. 

Rahim Bakhsh and others — Defendants 
— Respondents. 

Misc. Appeal No. 34 of 1917, Decided 
on 1st August 1917, against order^ of 
Sub-Judge. Unao. D /- 12th June 19D. 

Civil P C (19081,0 41, Rr. 23 and 27- 
Lower Court refusing to record evidence 
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Order under R. 23 is bed— Court can only 
direct recording of additional evidence. 

\Vhero an appellate Court considers that cer- 
tain evidence refused to be recorded by the lower 
Court ought to have been recorded, it has no 
power to remand tho suit for rehearing ab 
initio under O. 41, R. 23, but can direct any 
additional evidence to bo recorded, under 
0. 41. R. 27. [P 171 C 1] 

Ram Bharose Lai — for Appellants. 

M. A. Khan — for Respondents. 

Judgment . — In this case the learned 
Subordinate fudge lias remanded the 
suit for rehearing ab initio under the 
provisions of 0. 41, R. 23. Those pro- 
visions have no application. This was 
not a caso in which the Court from 
whoso decree the appeal has been pro- 
(erred has disposed of the suit upon a 
preliminary point and tho decree has 
been reversed in appeal. Tho Court 
from whose decree the appeal has been 
preferred has refused to record certain 
evidence which tho learned Subordinate 
(Judge considered ought to have l>een 
'recorded. Tho learned Subordinate Judge 
'could havo di roc tod any additional evi- 
jdenco to have been recorded under the 
provisions of O. 41, R. 27. 

1 therefore allow this appeal. I set 
aside tho order roinanding tho case 
under 0. II. R. 23, and diroct that tho 
learnod Subordinate Judge take tho ap. 
peal on his tile again and proceed to 
decide it. Ho will be at liberty to 
utilixo tho provisions of O. 41, R. 27. in 
any manner which may appear good to 
him. As the difliculty has arisen not 
through tho action of tho parties but 
through tho action of tho Court, I 
diroct that tho costs of the presont ap- 
peal abide the result. 

B.V./r.k. Appeal allowed. 

A. I. R. 1918 Oudh 171 

Lindsay, J. C. 

Ghani Khan and others — Applicants, 
v. 

Emperoi — Opposite Party. 

Criminal Revn. No. 9 of 1918, Decided 
on 12th February 1918, from order of 
S. Judge, Gonda, D/- 8th January 
1918. 

Penal Code (I860). S. 146 — Force need not 
be directed against any person or object — 
Even brandishing bamboos is sufficient. 

It is not necessary for tho purpose of S. 146 
that the force or violence referred to in the 
section should be directed against any particular 
person or object. The brandishing of bamboos 
and the cutting of a branch of a tree by persons 
who are members of an unlawful assembly 


amounts to a use of force within tho mcanine 
of S. 14C Penal Code. [P 172 C 2] 

.1. Shaw and //. C. Dull — fo • Accused. 

J udgment . — This is an application on 
behalf of IS accused persons who were 
convicted ou a charge of riot in the 
Court of a Magistrate of tho First Class 
in the Gonda District. The convictions 
were upheld in appeal by tho Sessions 
Judge who however rod u cod the sen- 
tences imposed by tho Court of first in- 
stance. The petition which has been 
filed before me contains no less than I 8 
grounds, but substantially the caso 
argued before me is that there was no 
evidence before the trial Court to justify 
the conviction of these applicants on a 
charge of riot. Tho riot in which those 
persons are said to havo been concerned 
took placo at Babraich on 29th October 
last The previous day was 10th day of 
the Muharram, the day upon which the 
Mahometans tako their ta/.ias to tho 
karbala. On tho afternoon of 2Sth it 
was found that ono of the large taziaa 
which had boon taken out for burial 
could not ho carried under a certain 
pi pal tree, the branches of which hung 
over tho road. Some attempts wore 
mado to raise tho branches in order to 
allow of the tazia passing, but this at- 
tempt was unsuccessful. It is in evi- 
dcncc that the District Magistrate and 
tho Superintendent of Police arrived on 
tho scene, and that they tried to make 
arrangements for the ta/ia being taken 
on its way. 

It was also proved that tho people 
who were interested asked tho District 
Magistrate to have tho overhanging 
branches of the pipal tree cut. Ho re- 
fused to do so although he promised to 
consider tho matter. Moantime a sug- 
gestion was made to the Magistrate that 
the tazia might he got through by lower- 
ing the roadway, and it seems that this 
was done, the way being excavated to a 
depth sufficient to allow of the tazia 
clearing the overhanging branches. How- 
ever this attempt to solve the difficulty 
did not meet with the approval of the 
Mahomedans and the evidence shows 
that they assembled there in a very 
large crowd the next morning and began 
a demonstration, their object being 
clearly to insist upon the branches of 
the pipal tree being cut. The police 
evidence shows that the moh assumed a 
threatening attitude and that cries were 
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nn^IiS'.at tl.e branches should be cut. ing from injuries caused bv buck shot. 
I is also proved that several men That too is a circumstance which goes 
u ,[? t,e P*l >al t«ee and began to show that they must have been in the 
‘opi .ng oft the branches. Meantime forefront of the mob ; so that appart 
oxdtement had grown very intense and from any other evidence there may be 
the District Magistrate and the Super, in the case, there is this evidence upon 
inten ient of 1 olice were summoned to which it was open to both the Courts 
the spot. After they arrived the crowd below to come to the conclusion that 
stni maintained a threatening attitude these applicants were members of this 
and a further demonstration was made, unlawful assembly. That the assembly 
a great many of the people in the crowd was unlawful is a matter which is placed 
being armed with bamboos or lathis. beyond all doubt by the evidence of the 
In the end it became necessary for the District Magistrate and the Superinten- 
Superintendent of Police to give the dent of Police, not to mention the state- 
order to the armed police to load. with ments of other witnesses who wore on 
ball cartridges. In the confusion it the spot. It is perfectly clear that the 
would seem that the order given was mis- intention of these poisons who gathored 
understood by the coustablos. At any together was to commit the offonce of 
rate immediately after the order was mischief by cutting the branches of the 
given a number of shots were fired and pipal troo. 

several of the mob were killed. The It is not protended, nor can it bo pre- 
mob after this began to disperse, and it tended, that this treo was the property 
is proved that under the orders of the of any of the persons in tho crowd. Con- 
District Magistrate a large number of scquently tho crowd, when it first as- 
persons were arrested. Tbeso persons sernldod with this undoubted common 
were arrested, it seems, in three groups, intention, was an unlawful assembly. 
The first lot taken into custody were the Thereafter it became a riotous assembly, 
persons immediately undor the pipal lor there is plenty of evidence to show 
tree and these nro tho people with whose that force or violence was used by a 
cases I am now dealing in this applica- number of members of the assembly. It 
tion. Some other persons were caught is nothing to tho point to argue that no 
seme littlo distanco away. These were force or violence was used towards the 
kept apart nud marshalled in a separate District Magistrate or the Polico. It Is 
place. The other persons who were at not necessary for tho purpose of b 146, 
still greater distanco from the scene of I. P.C., which defines the offonce of 
the occurrence wore also arrested and rioting, that tho force or violence re. 
kept separate from the others. In the ferred to in the section should bo directed 
end under the orders of the District against any particular person or object. 
Magistrate two *ets of these people were The meaning of the word force in this 
lot go and the only people who were section may be interpreted in tho light 
detained in custody were those who were of the definition contained in S. 349, 
found immediately under tho pipal tree. I. P. C. There can be no doubt that 
Ti c main argument put forward on the brandishing of bamboos and the cut- 
behalf of these applicants is that there ting of branches of the pipal tree 
was no evidence to justify their being amounted to an exhibition of force by 
convicted on a charge of riot. As to this persons who were members of the un- 
it is sufficient to refer to the evidence lawful assembly. It seems to mo there- 
of Sub-Inspector Newal Kishore, who fore that it is not possible for these ap- 
was the person responsible for their ar- plicants to contend that there was no 
rest. According to his statement these unlawful assembly and that there was 
men were arrested immediately under no rioting. The facts of the case to my 
the pipal tree and their names were mind are quito clear, and it is proved 
taker, down by him in a note-book. That beyond all doubt from the circumstances 
fact of itself would, in my opinion, be in which they came to be arrested that 
sufficient for the purpose of showing that these applicants were members of the 
these men were in the very centre of unlawful assembly which at a later stage 
the mob which collected by the tree. In became guilty of the offence of noting. 1 
addition to this it is proved that a dismiss the application accordingly, 
number of these applicants were sutler- b.v.,R.K. Application dismissed. 
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Lindsay, J. C. 

Satish Chander Mukerji — Defendant 
— Appellant. 

v. 

Mahabali Prasad 'and others — Plain- 
tiff and Defendants— Respondents. 

Second Appeal No. 391 of 1917, De- 
cided on 13th September 1919, against 
decree of Addl. Judge, Lucknow, D - 30th 
May 1917. . , 

Hindu Law — Succession — immorality of 
woman does not sever ties of blood rela- 
tionship— Succession to property of unchaste 
woman is not prevented 

Immorality on the port of a Hirdu woman 
doc* not 'ever tbe tie* ol blood rolation-h*n and 
there i* no rule of Hindu law which would |x«- 
vont tho Mood relation* of -ucb a v.om.iu from 
succeeding to her property on her doth. 

[P »7I C 1.' 

J. K. Ti finer ji — for Appellant-. 

Duya Kislten Seth and r.ishc'htca r 
Nath Srnastava—lor Respondents. 

Judgment . — The subject- matter oi the 
suit out of which this appeal has arisen 
is a house in tho City of Lucknow, which 
was convoked on ‘20th December 1910 to 
a woman ntunod Mt. Phulh:t«a who died 
in January 1915. It is an admitted fact 
that for about i0 years lajfore her death 
this woman had lived as a concubine 
with a Bengali named Jagannath Mu- 
korji, who was tho father of the present 
appollant Satish Chander. 

Thoro can lie no reasonable doubt that 
tho house was purchased with money be- 
longing to Jagannath, and that hohouuht 
the houso for the benefit of tho woman 
whom ho had kept for so long. Both tho 
Courts bolow aro agreed upon this |»oint, 
and it is not possiblo to urguo that Phul- 
basa was a inero henamidar for Jagan- 
nafch, this being the case set up in the 
first Com t by the dcfondant-appollant. 
It must he taken therefore that tho 
houso belonged to Phul basa at tho timo 
sho died and the question for consider- 
ation is really, "who were the heirs of 
Phulbasa ?” The plaintiff in I he suit, 
who is the principal respondent here, is 
tho brother’s son of Phulbasa and there- 
fore her blood relation But he does not 
claim the property on the strength of his 
kinship with the deceased. His case was 
that Phulbasa before sho took up with 
Mukerji was the wife of one Dcbi Din 
from whom she ran away. Dcbi Din 
thereafter married another woman Mt. 
Jagdei, a respondent in the case. When 
ho died he left Jagdei and the respon 


dent Kusehar Din, his nephew. Tho 
plaintiff has bought up tho titles or as- 
sumed titles of those parties and claims 
the property * their transferee. The 
first Court was of opinion that tho plain, 
tiff had failod to prove a marrige bet- 
ween Phulbasa aud Debi Din and dis- 
missed the suit. Tho ’nwer appellate 
Court on the other hand has found that 
the marriage is proved. Tho finding has 
been attacked here on Mi" groHDil that 
the Judge of tho Court l elow misinter- 
preted the pleadings and assumed that 
the defendant Satish Ch inder had <1- 


mitted that Phulbasa wa 



I am my seh inclined to think that the 
le i n 1 Ju If oonstrue the pleadings 
too literally. Satish Chander, in reply- 
ing to the allc Hions in tho plaint relat- 
ing to Phul b with D 

Din, stated that be had no knowledge of 
the facts and obviously ho had not. I 
understand that there was a com plot o 
estrangement !»et ween Jagannath and his 
ol » ife who I ved in Ben •), nd 
Satish Chander seems to havo lived with 
his mother and to havo known nothing 
about his father or the woman Phulbasa. 
In tho first of t ho additional pleas con- 
tained in para. 10 of his written state- 
ment. Satish Chander said that while 
Phulbasa lived with Jagannath as his 
mistress sho had sovered all connexion 
“with her husband and his relations.** 
Bearing in mind tho facts above stated I 
should not havo interpreted this to mean 
that the defendant was admitting that 
Phulbasa was to his knowledge a mai- 
ried woman. Tho import of tho plea 
appears to ho that after Phulbasa took 
up with Jagannath sho had no dealings 
with her relations, whoever they might 
be. And in any case thoro was no ad- 
mission that tho woman was tho wife of 
Debi Din. The matter however is of 
little importance, for the plaintiff j ro- 
ducod ovidence which satisfied the Judge 
that Phulbasa had been married to Debi 
Din and I think that tho fact of this 
marriage is established. To come then 
to the question of inheritance, tho view 
of the Judge is that Debi Din’s heirs are 
tho hoirs of Phulbasa, becauso tho pro. 
perty in suit was "obviously” her stri- 
dhan and because the degradation of 
Phulbasa did not dissolve tho ties of 
kinship. 
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" it I* regard to these opinions I may 
say that the question whether the pro- 
perty was Phulbasa’s stridhan is not 
quite so simple as the learned Judge 
thought. It is no doubt the case that 
according to the Bengal School of Hindu 
law the term "stridhan’’ has no techni- 
cal meaning and embraces all property 
which a woman has power to give, sell 
or use independently of her husband's 
control. But Phulbasa was subject not 
to the Dayabhaga but to the Mitakshara 
school of law, and it is by no means 
clear that property which a woman sub- 
ject to the Mitakshara acquires from the 
wages of sin is her stridhan property as 
known to that school of law. There is 
authority of this Court for the view that 
it is not : Maharana v. Thakur Per. 
shaJ ([). Again while there appears to 
be a general consensus of judicial opin- 
ion that immorality on the part of a 
Hindu woman does not sever the ties of 
blood relationship (indeed it is difficult 
to understand how a physical relation 
could bo got rid of by mere immorality). 
!it is by no means settled that the tic of 
affinity is not dissolved. And again 
there is authority for the view that even 
if the bond of marriage is not loosed by 
tho misconduct of the wife, her status as 
an heir of her husband is forfeited so as 
to provent tho heirs of her husband in- 
heriting to hor. The question is one of 
groat difficulty, as was said in tho Full 
Bench ruling of tho Calcutta High Court 
reported as Uari Lai Singh v. Tripura 
Char an Hoy (2). 

Fortunately i< is not necessary for me 
to discuss this problem here. It is ad- 
mitted that the plaintiff is the nearest 
blood relation of Phulbasa and if wo 
take it that the tic of blood was not dis- 
solved by tho woman's immorality, the 
consequence seems to be that tho plain- 
tiff is entitled to the property by reason 
of his relationship with the deceased as 
there appears to he no definite rule of 
Hindu law which would prevent inheri- 
tance in such a case. If then it is un- 
certain whether the heirs of the woman s 
husband could lay a eliim to the pro- 
perty, it is at any rate tolerably clear 
that her blood relations can. And in 
any event if we are driven to apply the 
principles of justice, equity and yood 
conscience, it must be held that the 

1. (1905) 14 O C 234=12 I l 77'. 
i- (1913) 40 Cal 050=19 I C 129. 
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plaintiff’s right is superior to that of 
Satish Chander who in fact has no right 
at all, for he can claim no relationship 
with Phulbasa. While I do not agree 
with all that has been said by the Judge 
of the Court below, I am satisfied that 
his decree is right and must be affirmed- 
I dismiss the appeal with costs. 

R.V./r.k. Appeal dismissed. 

A I. R. 1918 Oudh 174 

Lindsay, J. C. 

HaghuOar — Defendant — Appellant, 
v. 

Suraj Bakhsh and others— Plaintiff— 
Defendants— Respondents. 

Second Appeal No. 336 of 1917, Deci- 
ded on 3rd April 19J8, from decree of 
Sub- Judge, Rae Bareli, D/. 14th May 
1917. 

(a) Landlord and Tenant— Trespass— Per«- 
petual lessee is competent to tue raiyat for 
trespass— Planting more tree* in grove 
amounts to tresspass. 

A perpetual lessee i* competent to maintain 
a auit against a raiyat with regard to a trespass 
committed by tbe latter, c. g., the planting ol 
new tree* in a grove without permission, on any 
portion of the land comprised in the lease. 

(P 175 C 2} 

(b) Landlord and Tenant— Grove— Custom 
against planting more tree* in grove— Proof 
of — Ikrarmalikan prohibiting raiyat from 
planting new trees is sufficient to establish 
custom. 

Where an ikrarmalikan of a villago stated 
that no tenant bolding a grovo was entitled to 
to plant frc‘h trees in the grovo without the 
permis«ion of the proprietor and that if he did 
so. the trees might be removed or the proprie- 
tor of the village might take possession of them: 

Held: that the abovo statement constituted 
sufficient proof of tbe custom that a raiyat hold- 
ing a grove had no right to plant new trees 
therein without obtaining the proprietor’s per- 
mission. IP 176 C 2) 

Ham Bharose Lai — for Appellant. 

XVazir Hasan — for Respondents. 
Judgment . — Tho appellant Raghubar 
was one of fifteen defendants in the suit 
which was brought in the Court of first 
instance by tbe plaintiff-respondent 
Lala Suraj Bakhsh. The dispute bet- 
ween the parties was with respect to 
grove Nc. 267 situated in the village of 
Parhari. The plaintiff alleged that he 
was the proprietor of the Mahal Suraj 
Bakhsh in which this grove lies. It was 
admitted that the grove was in posses- 
sion of the defendants and it was stated 
that thev held tbe’grove as raiyats. In 
para. 2 of tbe plaint it was alleged that 
shortly before the suit was brought, 
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the defendants had without obtaining 
the plaintiff’s permission planted 67 
new trees. In para. 3 of the^plaint it was 
said that under the custom obtaining in 
the village the defendants had no right 
to plant these trees without getting the 
plaintiff's permission. Consequently 
the plaintiff prayed that the new trees 
might be delivered over to him or in the 
alternative that they should be up- 
rooted. The defendants rasisted the 
suit on a variety of grounds. The first 
plea taken was that the plaintiff was 
not the proprietor of the mahal and 
that ho was not in a position to main- 
tain the suit. Next it was denied that 
the custom alleged by the plaintifi pre- 
vailed and lastly the plea was taken 
that in any case the custom did not 
affect tho rights of tho defendants who 
claimed to bo under. proprietors of the 
plot in question. 

The Com t of first instance decreed the 
plaintiff's claim and pnssed a docreo 
directing the defendants to uproot tho 
new troos. Tho Munsif was of opinion 
that on tho ovidonco l»ofore him tho 
plaint ill was an undor- proprietor and 
was entitled to maintain the suit. TIo 
hold also that tho custom allegod by the 
plaint. II was established. Foi this 
purpose ho reliod upon the record of 
custom contained in the ikrarmalikan. a 
copy of which was produced before him. 
Lastly ho hold that tho defendants had 
lailc I to show Unit thov were under, 
proprietors of the plot in dispute. These 
hndmgs wore maintained in appeal bv 
tho Subordinate .Judgo. Tho first ground 
argued before mo is that the decision of 
J ' 0 L ? UrU . ,<olow regarding tho status of 
tho plaintill is erroneous. It is claimed 
that tho plaintiff is not an undor. pro- 
prietor hut only a perpetual lessee. Tho 
document upon which tho plaintiff re- 
lies for his titlo was construod by both 
tho Courts below as conferring under, 
proprietary rights. The language of 
the document is somewhat difficult of 
interpretation and I am not prepared 
to say that, if it were necessary for me 
to decido the point, I should agree with 
the decision of tho Courts below. It 
does not, however, in my opinion, 
matter whether the plaintiff is an under, 
proprietor as he claims to he. or whe- 
ther ho is a perpetual lessee as argued 
by tho learned counsel for the defen. 
dant-appollant. If the plaintiff is a 


perpetual lessee, it seems to me that he 
was perfectly competent to maintain/ 
this suit. Tho case alleged in the plaint 
is a case of trespass pure and simple 
and if there was a trespass there can.l 
I think, l*e no doubt that tho plaintiff! 
as a lessee of the property was entitled 
to maintain the suit. 

The next question then is whether ci 
not a trespass was committed. It is 
not denied that tho defendants had 
within a short period befoie the suit 
was brought planted a number of new 
trees on the plot in question without 
obtaining tho permission of the plaintill 
or the superior proprietor. As to this 
I agree with the finding of tho Courts 
below. It was competent to them to. 
hold that the ikrarmalikan contained a 1 
statement of the custom relating tol 
groves and, in my opinion, they were! 
entitled to hold that the documentary) 
evidence constituted sufficient proof of 
tho custom. It has been argued here 
that tho document, namely, tho ikrarmn- 1 
likan, docs not contain a record of cus. 
tom at all. A reference to its contents, 
howevor convinces me tiiat this argu- 
ment cannot succeed. On tho contrary 
it appeals to me that tho document pur. 
ports to ho and is record of custom, ns 
it was declared at the time tho village 
papers wore first prepared. The provi- 
sion of tho ikrarmalikan with regard to 
rights in groves is clear. First of all 
it i«* stated that tenants and others who 
hold groves and all persons who plant 
trees with tho permission of the zamin. 
dar are tho owners of tho trees, hut not 
the land. Then it is stated that persons 
who plant groves have no power to put 
any new trees without the permission 
of the owner of tho village. And lastly 
theie is a special clause declaring that 
no tenant (raiyat) is ontitled to plant 
fresh trees without permission. If ho 
dees so, tho trees may bo removed 
or the proprietor of the village may 
take possession of them. Accepting this 
as a declaration of custom it seems to me 
that the defendants havo no case. Ad- 
mittedly they put down a large number 
of trees without obtaining permission 
either of the plaintiff or of the superior 
proprietor and consequently they have 
interfered with tho possession of the 
plaintiff as perpetual lessee. He is 
entitled, therefore, to ask the Court to 
have the trees removed. 
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As regards tho plea that thodefen- 
dants are under- proprietors of the land 
of t he grove plot, all I need say is that 
it cannot he entertained, (n this con. 
ncxion the learned counsel for the ap. 
pellant referred to tiic provisions of 
8. 107. H Oudh Rent Act. Under that 
section rent-free tenure in certain cir- 
cumstances confers under, proprietary 
right, hut it is to he observed that this 
unrloi'- proprietary right can only be 
declared by a Revenue Couit. A civil 
Court has no jurisdiction to declare 
under the terms of S. 107-11 that any 
person has acquired an under proprie- 
at in t ho land. I, therefore 
it Mi 


tavy ri; 
hold tl. 
1)0 low I 
fails am 


judgment of the Court 
ailiimcd. The appeal 


ismisse l with costs. 

Appeal dismissed. 


A. I. 
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Lindsay, J. C. 

Khtoniu Smalt and another — Dofcn- 
.hints— Appellants. 

v. 

*7/. Abbas Bandi Bibi and <m<>lhc. — 
i'laintiffs— Respondents. 

Second appeal No. 1^1 of 1017, Do- 
cided on 21st December 1917. from dc- 
t . r0 o of Dist. Judge, Fv/ahad, D/. 21th 
February 1917. 

f a ) Landlord and Tenant-Under -proprie- 
tary rigHt.-Per.on. escaping ejeetment <>n 
oround that they are holding land as sir and 
that they had been de.cribed as sir dntx by 
landlord — They are not under proprietor, of 

S ' r \VhUo’ there can bo no doubt that undor-pro* 
priotarv right* may be acejuirod by long adverx- 
uosM»i'on extending over the neeeuary period, it 
f, a . the same time ncc***arjr that a i*r*on «ho 
claim* lo have acquired a title in -hi* way. 
give definite evidence to ‘bow that be 

? "frUnn unde propri.-ary lltk. IP IT* C . 

wi,orc u !«»»•' •>»» i*;; 0 ”’ ^ 

reaped ejectment on the ground that they had 
been holding their land *■* >.r and tba they u,d 
been dc’iribod a* sit damn the recr.pt* for r:». 
given to them by the landlord: 

0 n U- that on ibe above Hading tbe\ couid not 
be held *o ho under* proprietor* ol ^ 

ib) Civil P. C (1908» S 11 - Decision 
against mortgagee is not binding on mortga- 

8 °A^decSon , %)taincd aa-in-t «b 
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Judgment.— The suit out of which this 
appeal has arisen was brought by two 
plaintiffs Mt. Abbas Bandi and Mt. 
Kasim Bandi, who are the owners of a 
taluka named Samanpur. The defen- 
dants, who are the appellants here, were 
Khunnu Singh and Mt. Phulpati, widow 
of one Atbal Singh. The plaintiffs came 
into Court asking for a declaration that 
the defendants had no /.amindari rights, 
superior or inferior, in certain lands 
which were specified in the plaint and 
the area of which is described as being 
14 highas odd. The cause of action upon 
which the suit was based was that in 
ejectment proceedings taken by tho 
plaintiffs in a Rent Court in respect of 
the plots in suit the defendants had sot 
up their caso that they wero undor-pro- 
prietorg. 

The defendants' caso was that they 
were under-proprietors of tho lands in 
suit. They alloged that they wore old 
zamindars of iho village of Bahadurpur 
in which the property in dispute is 
situated, and they claimed that grants of 
" sir and saer" had boon made to them 
by the previous talukdarg. Tho written 
statement filed by the defendants con- 
tained a history of certain claims and 
litigation botween tho talulcdars and tho 
defendants with respect to tlieso lands 
and it was c la i rood that oven if a grant 
of u nd or- propriotary rights in tho lands 
in suit had not boon established, tho do- 
fondants had. by adverse potresdou, 
acquired a good title. The Court of 
first instance dismissed tho suit, being of 
opinion that the defendants had evta. 
blishcd an under- proprietary title by 
proscription. The lower appellate Court 
lias reversed the decree of the first Court 
and decreed the plaintiffs' claim. 

No.v tho defendants c.iroo in second 
appeal and it has been argued on their 
behalf that their claim tr> undcr.prop: ic- 
tarv rights in the lands in question was 
established. The first question which 
has been argued here is the question of 
adverse possession. The learned coun-cl 
for the appellants contends that tho 
decision of the Court below in this matter 
was erroneous. It may he as well o 

conceded 


„ . . state here that it is now 

atone in reject of the defendants have not been able 

cU,c not binding on the mortgagor^ Of ^ ^ ^ oUgrantof und e r- 

X P Sen— ior Appellants. proprietary rights in the lands innu.. 

Gokarw Nath Ultra and -Vi»a T vr, documents mere ^rod"c^. ; ; ; 

Ullak — for Respondents. Court below. Fm A U ..nJ A 
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were relied upon for the purpose of esta- 
blishing a grant of these rights. As the 
learned Judge has correctly observed, 
even if these documents were proved to 
bo genuino documents and even if it 
could bo supposed that they purport to 
confer ander-proprietary rights, never- 
theless there is nothing in them to show 
that the lands to which they refer aro 
the lands with which we are now con- 
cerned in this litigation. I may observo 
that there is ovidenco on the record that 
theso documents were produced before a 
settlement Court in the year 1878 and 
that on the strongth of them under, 
proprietary rights wore decreed with 
regard to certain lands situated in the 
village of Abbaspur. But Mr. Sen has 
had to admit that in those proceedings 
no claim was made in respectofthe lands 
with which wo aro now concerned, and 
consequently there is no reason to sup- 
pose that this docroo passed in the year 
1878 conferred any undor.propriotary 
rights regarding the lands now in ques- 
tion. 

To como to the point of adverso posses- 
sion, it appears that in the year 1873 
ono Malik Hidayot Khan who was the 
talukdar at that, time issued notices of 
ejectment to Copal Singh and others, 
(lopal Singh, it is said, was the hrothor 
of the prosent dofendant-ap|»ollant 
Khunnu Singh. Tho poisons to whom 
those noticos wore issued brought a suit 
in the rent Court to contest tho noticos 
and it is admitted that tho noticos wore 
sot asido. Unfortunately all tho record 
volating to this litigation in tho ront 
Court in tho year 1873 has boon destroyed 
and consequently wo aro not in a position 
at the prosont day to say on what grounds 
tho noticos wore contested. All wo have 
is that tho notices wore set asido by the 
Tahsildar in whoso Court tho suit was 
brought. In tho year 1878 the talukdar 
mortgaged his estate with possession to 
two poisons, I.achnian Prasad and Naro- 
tain Das, and theso two mortgagees in 
tho year 1888 issued notices of ejectment 
against the prosent defendant Khunnu 
Qiugh and Atbal Singh, who is now re- 
presented by defendant 2, Mt. Phulpati 
who is his widow. Those notices were 
cancelled on a suit being brought to con- 
tost thorn by Khunnu Singh and Atbal 
Singh. Following on this there was a 
litigation in the civil Court between 
thoso mortgagees and Khunnu Singh and 
1918 0/23 & 24 


Atbal Singh in the year 1888. Wo have 
it that a suit was filed by the mortgagees 
in the Court of the Subordinate Judge of 
Fyzabad in which a decree for ejectment 
of Khunnu Singh and Atbal Singh was 
asked for. 

Pausing here, I may say. that I am un- 
able to understand how a suit of this 
kind was entertained by a civil Court. 
The allegations in tho plaint, a copy of 
which is Ex. A.8, indicate that the mort- 
gagees asked for the ejectment of Khunnu 
Singh and Atbal Singh, alleging them to 
be mere tenants. 1 have always under- 
stood that a suit for the ejectment of a 
tenant lay only in tho rent Court. How- 
ever that may he. a defence was put 
forward by Khunnu Singh and Atbal 
Singh and tho suit of the mortgagees was 
dismissed by tho Subordinate Judge. A 
copy of his judgment is Ex. A-ll. The 
mortgagees went in appeal to tho District 
Judge, who affirmed tho docroo of the 
Court below. This litigation in tho civil 
Court has been strongly relied upon by 
tho defendant s-appolhints hero in two 
ways. In tho first place, certain state- 
ments contained in tho judgments are 
appealed to for the purpose of showing 
that long boforo JS88, and in fact since 
tho year 1873, tho persons who were in 
possession of tho lands now in quostion 
wore setting up a claim to under-pro- 
prietary rights. Further it has been 
argued hero, as it was in the Court 
below, that tho decision of tho Subordi- 
nate Judge, which was affirmed in appeal 
by the District Judge, operates as res 
judicata and prevents tho presont plain- 
tiffs from asking the Court to declare 
that theso defendants have no proprie- 
tary or under. proprietary rights. There 
was some discussion in the Court below, 
and there has been some discussion here, 
regarding the admissibility of tho judg- 
ments of the Subordinate Judge, and the 
learned District Judge for tho purpose of 
showing what sort of case had boon set 
up in the rent Court in the year 1873 by 
Copal Singh. Even however if I assume 
in favour of the appellants that resort 
can be had to these judgments for the 
purpose of showing what were tho pleas 
raised in the ejectment proceedings in 
1873, it seems to mo that they throw no 
light on the subject. It is well under- 
stood that a person to whom a notice of 
ejectment has been issued may contest 
the notice on a variety of grounds. He 
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may, for example, plead that he is not an 
ordinary tenant and cannot therefore be 
ejected by notice. He may urge irregu- 
larities in the frame of, or in the manner 
of issuing, the notice and other grounds, 
any of which being established would 
lead to the notice being set aside. 

Turning to the written statement 
which was filed in the civil suit in the 
year 1888 and reading it along with the 
plaint, a copy of which is Ex. A-8, it 
seems that it was alleged in this suit 
brought by the mortgagees that in the 
year 1873 Gopal Singh had got tho 
ejectment notice set asido on a plea 
that tho land was his sir land. This 
allegation was admitted in the written 
statement, Ex. A-9, filed by Khunnu 
Singh and Atbal Singh. They alleged 
in para. 2 of their further pleas that 
thoy wero old Zemindars of Bahadur- 
pur and that tho lands in question 
wero their sir lands ever since tho time 
of nativo rulo. At tho most, therefore, 
all that wo can say is that if wo accopt 
those statements as indicating tho ground 
upon which tho notico of ejectment was 
contostod in tho year 1873, a plea was 
raised that tho lands in rospect of which 
tho noticos wore issued wero sir lands. 
Now a man who sots up sir rights docs 
not necessarily claim under. proprietary 
rights, for under S. 5. Oudh Rent Act, 
tlio person who is in possession of sir 
land under certain circumstances is 
deem 3d to ho not an under, proprietor, 
hut an occupancy tenant; and it is also 
clear from tho provisions of tho Rent 
Act that an occupancy tenant cannot be 
ejected by an issue of notice. It seems 
to mo, therefore, to he impossible to say 
definitely on this evidence, if it is ad- 
missible, that in the year 1873 the eject- 
ment notico was contested by Gopal 
Singh on the ground that he was an 
undor. proprietor. Coming to the judg- 
ment of the Subordinate Judge, it ap- 
pears to me that it does not help the 
case of the appellants very much. 
Issue 1 which the Subordinate Judge 
framed was whether the suit for posses- 
sion brought by tho mortgagees was or 
was not barred by limitation. Issue 2 
was whether tho lands in suit were the 
defendants' sir lands. 

With regard to issue 1. the Subordi- 
nate Judge referred to the fact that a 
notice of ejectment had been issued 
against Gopal Singh in respect of these 


lands and that the notice was cancelled 
on 5th June 1873 by order of the Tahsil- 
dar. The Subordinate Judge proceeds to 
observe that it was clear to him that the 
defendants’ adverse possession commenc- 
ed from the date of tho cancellation of 
the notice. What i9 meant by this ob- 
servation is not at all clear to me. I do 
not know what case of adverse possession 
in tho ordinary sense could have been 
set up in tho Rent Court. There is cer- 
tainly nothing in tho judgment to show 
that the Subordinate Judge had before 
him any evidence which would indi- 
cate that under-proprietary rights were 
claimed in the ejectment proceedings in 
tbe year 1873. As regards issuo 2 the 
Subordinate Judge held that the lands 
were the defendants’ sir and that they 
had been in possession of thorn as such 
for a long time. That finding, howover, 
does not amount to a decision that 
Khunnu Singh and Atbal Singh wore 
under-propriotors of tho plots in ques- 
tion Tho lands may havo boon their 
sir lands and yet under S. 5, Oudh Ront 
Act, they may have boon nothing more 
than occupancy tenants. 

Turning now to Ex. A - 1 1 , which is a 
copy of tho judgment in appeal, hero 
again wo are left in tho dark regarding 
what ploas wero taken in tho Ront Court 
litigation of tho year 1873. Tho learned 
Judge observes that it is quite clear that 
in those proceedings tho defendants’ pre- 
decessor Gopal Singh setup an adverse 
title. The Judgo, howevor, docs not in- 
dicate what tho nature of this ad verso 
title was. He proceeds to remark that 
the defondants "had been in possession 
over sinco and not as tenants." This 
remark too does not convey much. It 
may mean that they were not in posses- 
sion as mere tenants as was the case al- 
leged in the plaint, but were in posses- 
sion as tenants with occupancy rights. 

As for the statement in tho judgment, 
that the defendants had gained title by 
adverse possession, all that need bo ob- 
served is that the nature of the title is 
not revealed by anything contained in 
this judgment. It may. for all I know, 
have been the opinion of the Court that 
the lessees were not entitled to oject 
these defendants, if it could he shown 
that they bad any higher rights than 
those of ordinary tenants. Altogether 
it appears to me that the lower appel- 
late Court was quite right in holding 
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that these proceedings in the year 1888 
and the following years do not indicato 
with any certainty that a claim for 
under- proprietary rights in respect of 
these lands had been put forward in the 
year 1873. It is admitted that after 
this litigation, which was determined by 
the appellate judgment of the District 
Judge of Fyzabad on 23rd September 
1890, Khunnu Singh and Atbal Singh got 
their names recorded in the register of 
under- proprietors and it seems that their 
names have beon recorded there over 
since. 

To turn now to the plaintiffs: they re- 
deemed the mortgage executod in favour 
of Laohhman l‘ra9ad and Narotam Das 
in the year 1908, and great stress has 
been laid by the learned counsel for the 
appollants on the fact that since this 
time the plaintiffs have been taking roots 
from the defendants and giving them re- 
coipts in which they are described as 
sirdars. This evidence is, of course, 
available to the defendants as against 
tho pl iintiffs, hut l cannot agree with 
the value which has beon put upon it by 
tho losvor appellate Court. The learned 
Ju Ige observes that at tho host they are 
records of admission* mule, admissions 
which are not conclusive and which, as 
tho Judge siys. have not been proved to 
ho in accordance with fact. I would 
baldly go so far as to say this, because 
it may he that these lands now in dis- 
puto aro tho sir lands of tho defendants, 
that is to g.y, lands in which they hold 
a right of occupancy undor tho provi- 
sions of S. 5, Oudh Kent Act. I am not. 
however, prepared to hold in the appel- 
lants’ favour that a description of them 
as sirdars” necessarily moans that it 
was admitted that they wore under-pro. 
priotors; and in any case it cannot bo 
pleaded, as it was pleaded in tho Courts 
bolow, that by granting those receipts 
tho plaintiffs wore estopped in tho pre- 
sont proceedings from denying that tho 
defendants aro under- proprietors. 

While thoro cau be no doubt that 
undor. propriotary rights may he acquired 
by long adverse possession extending 
over the necessary period, it is at the 
same time to ho observed that a person 
who claims to have acquired a title in 
this way must give definite evidence to 
8how that he asserted an under-proprie- 
tary title; and I agree with the learned 
Judge of the Court below in thinking 


that no definite proof of this fact is forth- 
coming in the present case. This, I think, 
is all that is necessary to say with re- 
ference to the question of ad verse posses- 
sion. While it may he that Gopal Singh 
and after him Khunnu Singh and Atbal 
Singh managed to escape ejectment by 
notice, it has not been established that 
they achieved that end by putting for- 
ward a definite plea that they were 
under-proprietors and not tenants. 

The next question is with regard to 
the legal effect of the judgments which 
were delivered in the litigation which 
took place in the years 1888 and 1890. 
ft has been argued before me that tho 
judgments of tho Courts.ifchat is to say, 
of tho Subordinate Judge and of tile 
District Judge, operate as ics judicata 
against the present plaintiffs. Tho case 
for tho appellants is put in this way. It 
is said that when the inortgago with pos- 
session was given to Lach liman Prasad 
aud Narotam Das, the mortgagor assignod 
to them all powers of ojecting tenants, 
and consequtntly it is claimed that to this 
extent at least tho mortgagees in the suit 
which was brought in tho year 1888 wore 
fully representing tho estate of tho mort- 
gagor and consequently the mortgagor is 
bound bv the decision. A plea of a 
nature similar to this was put forward in 
a case which is reportod as Soshi Bhusun 
Guha x.CoQ'inChunder Shaha (1). There 
tho argument was that a judgment ob- 
tained against a mortgagor bouud tho 
mortgagee on the ground that tho inter- 
cst of tho mortgagee was sufficiently re- 
presented by tho mortgagor, so that a 
judgment which hound the latter ought 
to bo binding on the former. It was 
contended that this view of the law was 
based upon principles of justico and ex- 
pediency. Dealing with this argument, 
their Lordships make cortsin observa- 
tions at p. 371 of the report to which I 
now refor. 

They mentioned several cases in which 
it had boon held expressly that the mort- 
gagee was not bound by a decree passed 
against the mortgagor after the date of 
the mortgage. They then go on to say 
that the roasons urged on behalf of the 
appellants were not sufficient to induce 
the Court to dissent from the view which 
had been taken in the cases referred 
to. Their Lordships observe that tho 
general rule is that a judgment inter 

1. (1895) 22 Cal 361. 
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partes hinds only the parties and per- 
sonsderiving title from them subsequent 
to the date of the judgment. There 
were, it was observed, many excep- 
tions to this rule which were based 
upon grounds of justice and expediency, 
as for example, the cases in which judg- 
ments against a "Hindu widow or a 
Shcbait” were held to be binding on the 
roversionor or the succeeding Shebait; 
or again cases in which by reason of ex- 
press legislation decrees for rent against 
registered tenants were held to be bind- 
ing on unregistered transferees of tenures; 
but their Lordships observe that the case 
bofore them did not fall under any of 
these descriptions : 

" A Hindu widow or a Shcbait must be held 
to represent the estate completely, as otherwise 
thorc can be no one to represent such an estate. 
But the same thing cannot be said of the pro- 
prietor of an estate after be has mortgaged it. 
The mortgagee can always be ascertained; very 
often his interest in the estate may be much 
greater than that left in the mortgagor, and 
s>mctimcs, as in the present case, where after a 
decree it was no part of the mortgagor’s interest 
to protect the encumbrance, the interests of the 
two are not identical. While on the one hand 
to one who is anxious to acquiro a safe title by 
ros judicata tho inconvenience in including the 
mortgagee as a party defendant is not very great, 
on tho other hand the injustice of biudmg the 
mortgagee bv a decree to which he was not party 
must be very considerable. The balance of 
justice and expediency is. in our opinion, deci- 
dedly in favour of the view taken by tho Court 
bolow." ... 

In tho same way it appears to mo that 
it is not possible to argue that a decree 
which binds a mortgagee is binding upon 
tho mortgagor who is no party to the 
suit. The general principle is that a 
judgment inter partes binds only the 
parties and persons deriving title from 
thorn subsequent to the date of the 
judgment. I am not prepared to accept 
the view that a mortgagor who after a 
decree has been passed in proceedings to 
which the mortgagee was a party, re- 
deems tho mortgagee is a person who 
derives title from the mortgagee subse- 
quent to the date of the judgment In 
other words, to use the language of b. 11 . 
Civil P. C.. the mortgagor is not a person 
who claims under the mortgagee. It is 
well established. I think, and I need 
hardly cite any authority for the pro- 
position. that while a lessee claims under 
his lessor and his successors-m-interest, 
the lessor cannot be said to claim under 
the lessee; and consequently he cannot 
be estopped by any decision obtained 


against the lessee. I need only refer for 
authority on this point to a Full Bench 
decision of the Calcutta High Court re- 
ported as Drojo Behan Mitter v. Kedar 
Nath Mozumdar (2). Further it is to be 
observed that the mortgagor, although 
he makes a mortgage even with posses- 
sion, doe3 not cease to be the proprietor 
of his property and consequently in a 
case like this, where the claim put for- 
ward on behalf of the defendants is of a 
proprietary nature and constitutes an 
attack upon tho proprietary right of the 
talukdar who was the mortgagor, it could 
not, I think, be held that any decision 
given in a suit between the present de- 
fendants and the mortgagees would bo 
binding on the mortgagor, tho reason 
being that in the earlier suit tho mort- 
gagees did not represent tho propriotary 
right of tho mortgagor. 

The learned counsel for tho appollants 
has drawn my attention to an obseiva- 
tion to be found iu tho caso reported as 
Sheikh Muhammad Alam v. Raghbir 
Singh (3). At p. 34 of tho report Mr. 
Chainier is quoted as having observed 
that a mortgagee may represent his 
mortgagor in suits fairly conducted for 
tho ejectment of trespassers but the 
mortgagor cannot bo bound by tho dis- 
missal of such a suit in consequence of 
the mortgagee’s failure to prosocuto tho 
suit. Tho case before Mr. Chamior was 
one in which the mortgagoo of a village 
had lot some wasto land to A to have it 
reclaimed and brought under cultivation. 
The defondants interfered with A and 
tho mortgagee brought a suit for posses- 
sion in which the mortgagor was im- 
pleaded as a defendant. The suit was 
dismissed because tho mortgagee failed 
to put in an appearance. Subsequently 
the mortgagor brought a suit for posses- 
sion of the wasto land against the defen- 
dants. It was held that the decision in 
the former suit did not render tho ques- 
tion res judicata. The remarks of Mr. 
Charaier at p. 34 of the report appear to 
me to be obiter, and I can hardly think 
that his remarks amount to the enuncia- 
tion of any general principle of law that 
a decision against the mortgagee binds 
the mortgagor. It is possible that there 
may be cases in which it could be held, 

consistently with the principle of tho 

doctrine of res judi ca ta, that the mort - 
“2. (1886) MCal 6B0- 

3. (1906) 9 0 C 33. 
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gagor was bound. But for the reasons 
which I have given I am satisfied that 
in the case now before me it cannot bo 
maintained that the decisions of the 
civil Courts in the year 1883 and again 
in 1890 are binding upon the present 
plaintiffs. I hold therefore that it is 
not possible for the defendants-appel- 
lants to plead that the matter now in 
question between themselves and the 
plaintiffs has keen decided finally so as 
to ostop the plaintiffs from putting up 
their present claim. 

I may refer here to another point 
which was argued in connexion with this 
litigation of the years 18t*8 and 1890. 
The learned District Judge lias observed 
in connexion with the argument relating 
to tho question of adverse possession 
that thoro was nocvidenco on tho record 
to show that any adverse title, which 
was sot up in this civil litigation, was 
over brought to tho notico of tho present 
plaintiffs and consequently ho was of 
opinion, and I think rightly, that noth- 
ing in those proceedings could help the 
dofondants for tho purposo of proving 
that they had established an advorso 
title by proscription against tho present 
plaintiffs. I have fuither to remark 
upon ono point upon which some con- 
siderable stress was laid by the learned 
District Judge. It has been made cloar 
that in tho present suit Khunnu Singh 
has been relying upon assertions of ad- 
vorso title made in tho year 1873 by his 
brother Copal Singh. When Khunnu 
Singh was boing cross-examined in tho 
Court of first instanco, ho statod as 
follows : 

" Kxropt myself and Mt. Pliolpati no other 
por*on ban a *haro in it (the land). Go pal's son* 
bavo no sharo in it. <Jop.il had also relinquished 
it in my favour in bis lifctimo whether by his 
own will or through forco of mo (nbardasti ?e). 
I would say that it was mv rahardasti that he 
gavo up possession. 1 took possession after ho 
obtained a sir decrco in 1878.” 

The loarncd Judge points out that in 
tho faco of this statement it was not 
open to Khunnu Singh to take advantage 
of Copal Singh’s success in the litigation 
in tho Rent Court of 1873, because on 
his own showing he is not the represen- 
tativo-in-intcrest of Copal Singh whom 
ho says ho ousted from possession. It 
has been argued here that this statement 
was made by Khunnu Singh mistakenly 
or by reason of some confusion. That 
however is not a matter which I can 


consider here in second appeal. It was 
certainly open to the learned Judge to 
make u«e of any statement of this kind 
made by Khunnu Singh when he was 
being examined as a witness and to use 
it as evidence in support of his conclu- 
sion that Khunnu Singh is not tho legal 
representative of Copal Singh and that 
he has not acquired titlo by continuous 
adverse possession. I have now dealt 
with all the points which wore raised in 
tho memorandum of appeal and which 
were argued beforo me. Cround No. •> 
of tho memorandum was not pressed. 
With reference to what is statod in 
ground No. G of tho memorandum of 
appeal, in which it is said that a judg- 
ment of tho First Additional Judicial 
Commissioner in Second Civil Appeal 
No. 221 of 1913 lays down too broad a 
rule of law, it is necessary to say that 
that was a case in which Mr. Stuart hold 
that a decree obtained against a mort- 
gagee would not hind tho mortgagor. It 
is true, as has been argued, that Mr. 
Stuart gives no reasons for his decision, 
hut I have dealt sufficiently with this 
point in an earlior portion of tho judg- 
ment and I think that tho general prin- 
ciple laid down by Mr. Stuart is a cor- 
rect one. The result therefore is that 
the dofcndants appollants failed, in my 
opinion, to adduco satisfactory proof that 
they aro under-proprictors of the plots 
in suit. Tho appeal fails and is dis- 
missed with costs. 

B.V./lt.K. Appeal dismissed. 
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Lindsay, J. C. 

Sheora j Singh — Plaintiff — Appellant, 
v. 

Debi Bakhsh Singh and another— 
Defendants — Respondents. 

Second Appeal No. 337 of 1917, Deci- 
ded on 23rd April 1919, against decree of 
Dist. Judge, Sitapur, D /- 17th May 1917. 

Limitation Act (1908). Art. 144— Right to 
parjot. charai and chartai for uie of land is 
interest in immovable property— Non collec- 
tion of particular item in one year or of full 
amount* due doe* not break continuity of 
adverse poisetsion — Adverse possession, 
Landlord and tenant. 

Tho right of a landlord to demand and receive 
certain dues, o g.. parjot, charai, and ebarsai 
from persons who occupy or use land in tho 
villago in one wav or another must be deemed 
to be an interest in immovable property within 
the meaning of Art. 141, Scb. 1, Lira. Act 

lr 183 O 1J 



182 Oudh 

Where a stranger has been collecting these 
dues adversely to the landlord during a scries 
of years, it is not possible to argue that because 
in one particular year no collection of one or 
other of the I'etns was made, or because in some 
of the years the full amounts of the dues were 
not collected, the adverse po<<e;siou of the 
stranger was not exclusive, especially where the 
landlord has made no collections at all during 
tho^e years. [P 18 SC 2 ] 

A. .V. Chak and Iswari Prasad- for 
Appellant. 

Bt sites war Nath Srivastava— for Res. 
pendents 

Judgment — 1 This appeal has arisen out 
of a suit brought in the Court of the 
Subordinate Judge of Kheri by the ap- 
pellant Bhuiya Sheoraj Singh against 
Raja Dohi Bakhsh Singh, the Talukdar 
of Mallanpur. The plaintiff sought to 
recover a sum ol Rs. 1,298 from the 
defendant on tiio allegation that the 
defendant had, during the years 1319- 
1320 and 1321-1322 Fasli, realised certain 
manorial duos in six villages mentioned 
in the plaint. The case for the plaintiff 
was that ho was ontitled to collect 
these dues and that the defendant had 
wrongly interfered with the collections 
and had received this money which was 
hold to the plaintiff’s use. Tho Court 
was further asked to issue a perpetual 
injunction to tho talukdar restraining 
him from interfering with the collections 
of tho duos in question. The case for 
tho talukdar was that the plaintiff was 
not entitled to collect these dues and 
that ho had nover collected them at any 
timo within limitation. The Court of 
first instance dismissed tho plaintiff's 
claim. The Subordinate Judge held in 
tho first place that tho plaintiff had 
failed to prove that he was entitled to 
collect .the dues. In the next place he 
held that if the right had ever existed 
in the plaintiff, it had been lost by 
adverse possession on the part of the 
defendant talukdar. The suit was dis- 
missed accordingly and the decree has 
been sustained in appeal by the District 
Judge. 

The plaintiff now comes in second 
appeal and two points have been argued 
for decision. Tho first of these is with 
regard to the title of the plaintiff to 
collect the dues in suit and the second 
is the question of limitation. If the 
decision of the Courts below upon the 
issue of limitation is correct, then it 
will not be necessary for me to enter 
into the question of the plaintiff's title. 


1918 

It seems that at or before the time of 
the First Regular Settlement two whole 
villages and four hamlets in certain 
other villages were made over by the 
Talukdar of Mallanpur to the predeces- 
sor in interest of the plaintiff, who 
belonged to a junior branch of the 
family. The grant was made for the 
maintenance of the junior members and 
there is no serious dispute as to this 
fact. The terms of the grant however 
were a matter of discussion in tho Courts 
below. The plaintiffs were unable to 
produce any written evidence of a grant 
and had to rely upon certain statements 
contained in the wajibularzos of five out 
of the six of the villages in suit. Both 
the Courts below construod these docu- 
ments and held that the plaintiff had 
failed to make out that he was entitled 
exclusively to realize these duos, which 
are described a9 parjot, charai and 
charsai. With regard to tho question of 
limitation tho evidence has boon analysod 
vory minutely in tho judgment of tho 
Court of first instance. The learned 
Subordinate Judgo observes that thero 
was a mass of documentary cvidonco 
upon the record to show that tho taluk- 
dar had all along boon receiving theso 
dues and certainly for a period moro 
than 30 yoars before tho suit. A groat 
deal of oral ovidenco was producod on 
tho part of tho plaintiff. This was re- 
jected by tho Subordinate Judge as being 
unreliable. He pointed out that tho 
plaintifl's witnesses had not been able 
to produce any receipts granted to them 
by the plaintiff. 

On tho other hand, the documentary 
evidence which the defendant put for- 
ward established that for years tho duos 
in quo-tion had been received by tho 
talukdar. They were copies of decrees 
obtained by a lessee of the talukdar to 
whom the right to collect the dues in 
question had been granted, and thero 
was a long series of account-books kept 
by the talukdar which were produced 
and which proved in the opinion of tho 
first Court that the talukdar had been 
collecting these imposts. The accounts 
were examined at length by a Commis- 
sioner and it was principally upon his 
report that the issue of limitation was 
decided. In the Court below the lear- 
ned Judge has considered the evidence 
which was brought forward for the pur- 
pose of showing by whom the collections 
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had been made. He states that there is 
no reason for doubting the genuine 
character of the documents put forward 
by the defendant and which prove, in 
his opinion, that the tilukdar had been 
realizing the dues for about 30 years, 
lie held that there was no creditable 
evidence on the part of the plaintiff to 
rebut the case which had been proved 
by the defendant, and he consequently 
came to a definite finding that there was 
no evidence that oithcr parjot, charai 
or charsai had boon collected by the 
plaintiff or his father. On the contrary 
it was proved that for about 30 years 
these dues had been collected by the 
tnlukdar. If this finding of both the 
Courts below is correct there is an end 
to the plaintiff’s case; hut a number oi 
arguments have been addressed to mo 
for the purpose of showing that tho 
decision is wrong. It has been argued 
in tho first place that tho Courts below 
were wrong in applying tho rule of 12 
years' ad verso possession. This argu- 
ment rests upon tho proposition that 
tho rights in question, tho oxerciso of 
which is disputed, do not constitute im- 
movable property or an intorost therein. 

I am unable to agree with this conten- 
tion. It is quite cloar that the case of 
both parties is that tho right to claim 
llioso d uos is connected with the posses, 
sion of the villages in which they arc 
collected. In other words, it is not tho 
case of unyono that a person who has no 
connexion at all with tho villages would 
ho in a position to demand payments of 
thoso duos. The property which is in 
lisputo boro is a right, namely, tho right 
to demand and recoive certain dues as a 
landlord from persons who occupy or 
uso land in tho villago in one way or 
another; and it seems to mo that this 
right must bo deemed to bo an interest 
in immovable property. I hold there- 
fore that if the defendant succeeded in 
showing that ho had exercised this right 
adversely to tho plaintiff for a period of 
moro than 12 years tho right of the 
plaintiff, if he ever had any, had become 
•extinct and can no longer bo enforced. 

In t lio next place it has been sugges- 
ted that the defendant failed to prove 
continuous adverse possession over the 
property in dispute, that is the right to 
collect duos, and for this purpose atten- 
tion has been drawn to the accounts 
which wore put forward on behalf of the 


defendant and the Commissioner’s repoifc 
which ho made after having examined 
them. It is no doubt tbe fact that in 
some years wc find that one or other of 
tho dues were not collected and in other 
instances wo find that the full amount 
of the dues was not collected in any 
particular year, and so it has been argued 
that these enf ies do not prove that tho 
talukdar was exorcising tho right to 
collect these dues to tho total exclusion 
of the plaintiff. There is, 1 think, no 
force in this contention; and it is not 
possible to argue that, because in one 
particular year out of the series of years 
no collections of one or other of the 
itonis was made, or that because in some 
of tho ye is covered by tho accounts the 
full an. »unts of tho dues were not collec- 
ted tha*. therefore the ad verso poises - 
■ion oi • not exclusive. 

There might have been some forco in 
this argument if the plaintiff had been 
able to 'bow by any reliable evidence 
that he himsell had realised any of 
these dues during the period covered by 
the aecounta; but, aa 1 have mentioned, 
the finding of both the Courts is that 
the plaintiff failed to produce any evi- 
dence of this kind at all. So far there- 
fore tho situation is that it is proved 
that tho defendant made such collections 
as wo io made, and it is not proved that 
tho plaintiff or anyone olse received 
any share of these dues. In theso cir- 
cumstances it is not to bo doubted that 
tho dofondant must bo taken to have 
established bis plea of adverse possession. 

I cannot either accept another argu- 
ment which was put forward for my 
consideration, namely, that upon tbe case 
set up by tho defendant all that was 
shown was that ho was trying to estab- 
lish an argument in tho nature of a 
profit a prendre, which is treated ns an 
easement under the Basements Act (o of 
1882). No such consideration can ariso 
in the present case, for it cannot be 
pretended that there is any dominant 
heritage as distinct from a servient heri- 
tage for tho benefit of .which the ease- 
ment or profit could be claimed. Tho 
only land with which we are concerned 
in tho suit is the land contained in the 
six villages mentioned in the plaint. 
It is idle to argue that the case for the 
defendant is that he is claiming to 
receive profits from these lands in suit 
by reason of his ownership of certain 



184 Oudh 

other lands which are quite distinct, 
lhat is not at all the case which the 
defendant was putting forward. It is 
perfectly clear that the defendant was 
raising a plea of adverse and exclusive 
right to receive the dues in suit; and 
for the reasons already given I hold that 
tho Courts below were right in saying 
that this claim had been established and 
that the plaintiff had no longer any 
title. This finding disposes of the ap- 
peal, which I accordingly dismiss with 
costs. 

B.V./R.K. Apjtea! dismis&d. 
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LlNDSAY, J. C. 

Tasadduq Ilusain— Defendant— Ap- 
pellant. 

v. 

Asghar Husain and others — Plaintiff 
and Defendants— Respondents. 

Second Appeal No. 143 of 1917, De- 
cidod on 3rd December 1917, against de- 
cree of Offg. Sub. Judge, Bara Banki, D /- 
30th March 1917. 

Civil P C (1908). 0.21, R. 96— Formal 
possession doc* not affect strangers to de- 
cree — Mortgage-decree against mortgagor 
after sale of equity of redemption — Formal 
possession given to auction purchaser— Pur- 
chaser of equity of redemption can recover 
possession. 

Formal possession, tho nature of which is des- 
cribed in O. 21, R. 9G. Is no possession at all 
against any party whose rights are not afiectcd 
by the decree. (P 1850 1) 

J made a simple mortgage of certain groves to 
M in 1H95. In 1907 he transferred the equity 
of redemption to tho plaintiff, who got into pos- 
session of the property. Subsequently to the 
transfer the mortgagee obtained a mortgago.de- 
croo against J, aud in execution purchased the 
property himself. Formal delivery of possession 
was made to the mortgagee, who afterwards sold 
tho property to the defendant. Tho latter dis- 
possessed the plaintiff, who thereupon brought a 
suit to recover possesion of tho property : 

Held : (1) that the mortgage-decree having 
been obtained against J after the transfer of the 
equity of redemption to the plaintiff, the latter 
was not adcctcd by the decree. (P-1S5 C 21 

(2) that the delivers- of formal possession aid 
not affect tho plaintiff who was no party to the 
decree, and that therefore he was entitled to re- 
cover possession of the property. IP 185 C 2J 

Sami.Ullah Beg, Wazir Hasan and 
M. Wasim for Appellant. 

Mujtaba Hasaiti, H. N. Misra, Bishe- 
shwar Hath Srivastava and Ali Moham. 
mad — for Respondents. 

Judgment — This second appeal has 
sprung out of a suit in ejectment 
brought by the plaintiff-respondent Syed 
Asghar Husain for recovery of actual 


ms 

possession of certain groves situated in 
a village called Sewan. There were five 
defendants impleaded in the case, and 
it is necessary to set out some of the 
facts in order to show how these defen- 
dants came to be interested in the pro- 
ceedings. The groves in question be- 
longed to a man called Jagannath, who 
in the year 1895 made a simple mort- 
gage of them in favour of one Munna 
Lai. Munna Lai has died since and was 
represented in the suit by defendants 4 
and 5 Husaini and Hanuman. A suit 
was brought upon this mortgage and a 
decree was obtained upon it in tho 
month of November 1908. It is admit- 
ted that the only defendant impleaded 
in that case was the mortgagor Jagan- 
nath. After tho decree the property was 
sold in a execution and was bought by 
tho representatives of the mortgagee on 
25th October 1909. Later on, that is to 
say, in tho month of March 1910, formal 
delivery of possession was made to the 
purchasers. Defendants 4 and 5, subse- 
quently sold their rights in tho property 
to defendant 3. Syed Tasadduq Ilusain, 
who was the principal contesting defen- 
dant in the present caso and who is the 
appellant before me. Subsequent to the 
mortgage which ho made in tho year 
1895. Jagannath sold his equity of re- 
demption in these groves to defendant 2, 
Zakar Husain. This transfer was made 
in the year 1907, and in tho year 1915 
Zakir Husain sold his intorost in the 
property to tho plaintiff Asghar Ilusain. 
The plaintiff came into Court alleging 
that he and his prcdocessor-in-titlc had 
been in actual possession of tho mort- 
gaged property since the dato of the 
transfer of tho equity of redemption by 
Jagannath. It wa« alleged that subse- 
quent to 6th January 1916 defondant 3„ 
that is, Tasadduq Husain, had unlaw- 
fully taken actual possession of the pro- 
perty and had cut down 30 trees. The 
plaintiff claimed that he was entitled to 
the actual possession of this property 
and that Tasadduq Husain had no right 
to actual possession and he therefore 
asked for a decree for damages in res- 
pect of the trees which had been cut 
down. 

It has not been disputed before me 
that the plaintiff in the present suit is 
entitled to possession. But the position 
taken up by the defendant-appellant is- 
that the plaintiff’s right is only a quali- 
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tied right and that as the defendant-ap- 
pellant is iu actual possession of the 
property, he is not liable to be turned 
out by the plaintiff until the plaintiff 
lias offered to pay the sum which is due 
in respect of the charge held by the ap- 
pellant on the property. The Courts be- 
low have both held that the plaintiff 
was entitled to actual possession, that 
the appellant hero has no right to actual 
possession and that consequently the 
plaintiff was entitled to a decree. 

After hearing much argument in the 
case and considering what judgment 
should he given, I havo come to the con- 
clusion that the decision of the Court 
below is perfectly correct. The only 
matter for consideration is which of 
thoso two parties is entitled to actual 
possession of this property. Wo start 
with the admitted fact that in the suit 
which was brought to onforco the simple 
mortgago executed by Jagannath in the 
year 18'Jo the only defondant was the 
mortgagor Jagannath. It is now cloar 
that at that timo Jaganath had disposed 
of all his interest in the property in fu- 
vour of defendant 2, Zakir Husain, who 
was tlio prodocessor.in. title of tl.o pro- 
sont plaintiff. It consequently follows 
that tlio decree for salo, which was ob- 
tained upon tlio basis of thosimplo mort- 
gage, in no way alloctod the rights of 
tlio transferee of the equity of redemp. 
tion and that under the execution pro- 
ceedings and the delivery of formal 
possession which took placo in tho courso 
of thoso proceedings tho representatives 
of tho mortgagee, who had purchased 
tho property in execution, had no right 
whatever to immediate and actual jkjs- 
sossion us against the transferee of tho 
equity of redemption. It is now well 
established that formal possession, the 
nature of which is described in O. 21, 
R. 90, is no possession at all as against 
any party whose rights are not affected 
| by tlio decroe. This has been laid down 
in a long series of rulings: one of these, 
to which reference may ho made, is a 
decision of tho Calcutta High Court re- 
ported as Runajit Sinyh v. Hunwari 
Lai Sahu (1). 

The Courts below have found as a 
matter of fact that after Jagannath 
transferred tho equity of redemption in 
tho year 1907 the transferee, that is 
Zakir Hu s ain, was in p ossession of the 

1. (1884) 10 Cal 993. . 


pro|»erty and there is documentary evi- 
dence on the record to support this find- 
ing. Certain khasras were produced, 
which demonstrated that Zakir Husain 
was recorded as being in actual |>osses- 
sion between the Fasli years 1315 and 
13*20. After the year 1320, for some rea- 
son winch was not explained to the 
satisfaction of the Courts below, the en- 
try in the khasra was altored. There 
can, 1 think, he no doubt that tho find- 
iug as to actual |*osscssion is in every 
way justified. It is to be remembered 
that the mortgage which was executed 
by Jagannath in 1895 was a simple mort- 
gage and conferred no right of possession 
upon the mortgagee. Consequently 
when Jagannath transferred tho equity 
of redemption in the year 1907, it must 
be taken that ho was entitled to trans- 
fer actual pO'St"i »n «»1 tho property and 
that such possession actually followed 
the transfer, and so it appears to mo to 
ho well established that the person in 
actual possession of this property was 
tho transferee of tlio equity ol redemp- 
tion and his succosaor-in- title. As 
against him, for tho reasons I havo al- 
ready given, tho formal dolivory of pos- 
session which was offcctod in favour of 
the auction- purchaser* was of no avail 
whatovor and did not amount to any 
disturbance of the possession of Zakir 
Ilusain. 

Now wo find it proved that tho dofon- 
<lant- appellant is in actual possession of 
tho groves and that ho lias cut down 
trees and for tho reasons just given, it 
must ho hold that his possession is that 
of a trespasser. Ho lias got no right to 
resist the claim brought by the present 
plaintiff for restitution of actual posses- 
sion. As regards any remedy which the 
defendant-appellant may have in viow 
of the fact that he is tho representative 
of the auction. purchaser under the mort- 
gago-docree. all that need ho said is that 
his rights, whatever they wore, have 
been extinguished by limitation. It is 
no longer possible for him to bring a 
suit for sale inasmuch as a period of 12 
years has expired. On tho other hand, 
lie cannot he allowed by his own wrong- 
ful act to take possession and to resist, 
the suit of tho plaintiff, who was in ac- 
tual possession, for the purpose of en- 
forcing any claim he may havo had as 
the representative of the mortgagee. To* 
allow that would be to allow a party to- 
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take advantage of his own wrong. I am 
quite clear, therefore that the defen- 
dant-appellant here has no right to re- 
main in possession of this property and 
to call upon the plaintiff to redeem it. 
The case has been properly decided. 
The appeal fails and is dismissed with 
costs. 

B.V./r.K. Appeal dismissed. 
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Lindsay, J. C. 

Sundara Debut — Defendant —Appel- 
lant. 

v. 

Sheo Dam and another — Plaintiffs — 
Respondents. 

First Appeal No. 103 of 1917, Decided 
on ‘JOth August 1918, from decree of 
Suh Judge, Unao, D/- 13th July 1917. 

(a) Hindu Low — Partition — Separation - 
Entry in revenue papers cannot be treated 
as conclusive evidence of separation. 

Wbero Ibc name of the widow of a deceived 
inoinher of a Hindu family is entered in tbo ro- 
vonue papers in respect of the pint sb ire belong- 
ing to her husband in the family property, 'ucta 
ontry cannot, in tho ab<oncc of any very d-fi- 
nite evidence ns to the manner in which that 
entry came to bo made, bo treated a* conclusive 
evidence of tho fact that the family separated 
although tboro was no actual division of the pro- 
perly, especially when it appears that the entry 
was disputed immediately after * l **•£*•? 
ma-'o. f* c 1 \ 

(bl Hindu Law-Maintenance-Measure of 
maintenance allowance— Conditions for de- 
termination laid down. 

In rixinR tbo maintonanco allowance tor a 
Hindu fvmalo. tho Court has to look to the cir- 
cumstances of tho joint family, i. c.. to the value 
of tho joint family property, to the incomo of the 
fnmilv, and to tho number of people wbo have 
claims to bo supported out of tbo 

George Jackson and Salig Darn Sinha 
— for Appellant. 

Gokaran Nath Misra and Parag A a- 
rain — for Respondents. 

Judgment. — The plaintiffs in this suit 
were one Sheo Ram and his son Rames'n- 
war. Sheo Ram is the son of one 
Dwarka Prasad and tho defendant Mt. 
Sundara Debia is the widow of Ram 
Shankar, who was also a son of Dwarka 
Prasad. This man. Dwarka Prasad, died 
some seven or eight years before the pre- 
sent suit was brought and Ram Shankar 
the husband of the defendant, died eight 
months before the suit was brought. The 
case for the plaintiffs is that at the time 
of Ram Shankar's death they were joint 
in estate with him. It was alleged that 


the defendant, on the assertion that her 
husband Ram Shankar was separate had 
taken possession of certain immovable 
property and had also got possession of 
certain honds, which, according to the 
case for the plaintiffs, were part of the 
joint family property. It may bo ex- 
plained here that Sheo Ram and his 
brothers were natives of a village in the 
Unao District. It is admitted that they 
carried on a money-lending business in 
the District of Mymensingh in Bengal, 
and on the evidence there can bo no 
doubt that ono or other of the brothers 
used to reside in Mymensingh for the 
purpose of superintending tho family 
business. Money-lending transactions 
were also carried on in the District of 
Unao. Tho case set up for tho defen- 
dant was that very soon after the death 
of Dwarka Prasad, the two brothers Sheo 
Ram and Ram Shankar decided to sepa- 
rate, and accordingly a division of tho 
household goods was made at tho village 
of Raipur. It is stated that there was 
no actual division of the landed property 
hecauso it was thought more economical 
to kcop tho property intact. It is also 
stated that there was no division of tho 
various sums which woro owing to tho 
brothers by various people to whom 
money had been advanced on loan. 

Tho principal issue in the caso there- 
fore was whether or not at the date of 
Ram Shankar's death ho and his bro- 
ther Sheo Ram had boon separate in 
©state for a period of noarly seven yoars. 
The burden of proving this issue was 
very properly laid upon the defendant. 
Sho called a numberof witnesses who sup- 
ported her story. Tho plaintiffs on the 
other hand produced a number of wit- 
nesses all of whom stated that the two 
brothers were joint up till the time of 
Ram Shankar’s death- A number of 
documents have also been filed in tho 
suit, the hearing of which is of consider- 
able importance when we come to con- 
sider the value of the oral evidence put 
forward by either party. This oral evi- 
dence is of the description usually found 
in cases of this kind and little reliance 
can be placed on it as a whole. The 
Subordinate Judge was of opinion that 
the defendant had failed to discharge 
the burden of proof which rested upon 
her; and the principal argument in ap- 
peal is that on the evidence this finding 
of the Subordinate Judge is wrong. Be- 
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fore the issues wore framed in the suit 
the defendant^ pleader made a short 
statement of his case to the Court. He 
said that Sheo Ram and Ram Shankar 
had made a partition some seven years 
before the date of the suit and that this 
partition had been carried out "without 
the intervention of any third person.” 
The pleader also stated that at the timo 
the division was made lists of the pro. 
perty allotted to each of the brothers 
were prepared. The pleader admitted 
that Mt. Sundara ]>ol»ia could not pro- 
duce the list of tho property which had 
boon assigned to her husband at the 
time of division 

Tho two principal witnesses put for- 
■ward by tho defendant for the purpose 
of showing that a division of the house- 
hold goods took place were Ram Lai and 
Ballu. The latter, it may bo observed 
is the father of Sundara Debia and his 
evidence is certainly open to suspicion 
on the ground that he is a deeply intu- 
rostod party. Indeod the case for tho 
plaintiffs is that Ballu has instigated 
tho defendant to put forward the false 
claim that her husband was separato 
from tho rest of the family and in pur. 
suance of this claim to assert her rights 
to a half share of tho family property. 
Tho Subordinate Judgo has described tho 
statements of these two witnesses as 
being vaguo and unconvincing, and after 
a careful perusal of what was said by 
oacli of them, I think li is > opinion is cor- 
root. 

In tho first place, it is not made to 
appear why these two men were sum. 
■noned from their homos in order to bo 
prosent at this alleged division of tho 
family property. Ram Lai professes to 
bo a somewhat distant relation of tho 
two bi others. Ho trios to make out 
that a message was sent to him calling 
upon him to come and to be present at 
the partition. He admits however that 
when ho was summoned to the family 
house ho was not called upon to do any. 
thing. In fact, as tho Subordinate Judge 
observes, ho seems to have sat there as 
a mute witness of all that took place. 
He is unable to give any precise details 
as to tho manner in which the property 
was divided, and this is all the more 
remarkable when it is borne in mind 
that he was deposing to an affair which 
had taken place at no very great interval 
-of time. Ballu was also vague in his 
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statements. lie professed to have been 
in attendance only for one of the two 
days which, it is said, were taken up in 
atlccting the partition. It is admitted- 
ly a very unusual thing fora man to visit 
the house of his son-in-law and this was 
conceded by Ballu in tho course of cross- 
examination. Ho admitted that only 
some urgent circumstance would justify 
a visit of this kind and it is not made to 
appear what urgency there was for ask. 
ing him to be present. According to bis 
own statement be did nothing what- 
ever, lie took no part in the division of 
the property. Ilo suggested no course 
of action, norwas he called upon to settle 
any disputes between the brothers, lie 
admits clearly that written lists of pro- 
perty wore prepared. 

So far then as this evidence goes, I 
think any Court might well hesitate to 
draw from it a conclusion that there 
had in fact been a division of tho family 
property. The strongest point against 
tho story is tho non production ol the 
written list of property said to have 
been assigned to Ram Shankar. Both 
tho defendant and Ballu say that such 
a list was prepared, and no satisfactocy 
explanation has been given ns to why 
it was not put forward There is indoed 
a vaguo suit of suggestion that the pliin- 
tilfs, after the death of Ram Shankar, 
managed to got hold of all the family 
papors. I am not disposed to believe 
the story, for it is an admitted 
fact that when Ram Shankar diod in 
Lnao, tho plaintiffs were away in Bengal 
and did uot come to Uuao till a week 
or ton days after Ram Shankar s death. 
It is also admitted that immediately 
after Ram Shankcr’s decease tho pro- 
perty which was in the family house, 
consisting of account books, documents 
and tho like, were taken to the house of 
one Sheo Sahae. It is hardly possible 
to believe that if Ram Shankor had in 
fact separated entirely from his brother, 
his widow or her father would have 
tamely handed over all the documents 
and books to tho plaintiffs. 

As for the other evidence adduced for 
the defendant it is of a very gonoral 
character. The witnesses state in a 
broad way that the two brothers were 
separate, that they occupied separato 
portions of the family house, that they 
performed shradh separately and that 
on occasions of ceremony invitations were 
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sent to the brothers separately. Bear, great value upon this oral evidence 
ini' in mind the fact that one or other either, but I have been much impressed 
oi the brothers was always away from by the statement of the P. W. 8, 
home attending to the business in Ben. a man named Chander Nath. who. so 


o^l. this evidence is of no value at all 
and mav he discarded as being entirely 
useless for the purpose of proving sc- 
paration. Tho defendant relied very 
strongly upon one circumstance for the 
purpose of showing that her husband 
had separated. It seems that a mort- 
gago had been executed in favour of the 
brothers while the family was joint, and 
it is said that after the brothers separat- 
ed the mortgage debt was discharged by 
Matadin, tho son of mortgagor. 

The defondant stated that when this 
debt was paid up, half of the money 
owing under t he bond was made over 
to her. This fact is admitted, but the 
plaintiff's account of the affair was that 
he had been compelled by a show of force 
or by throats to hand over half of tho 
money to his sister-in-law. The plain- 
tiffs caso on this point is not borne out 
by tho evidence of Matadin who was 
called as a witness. What he says is 
that having been pressed by tho plaintitT 
Shco Ram to pay off tho debt, ho took 
tho money to Shco Ram’s house. Ho 
was told that tho money could not be 
reccivod at that time inasmuch as Sun- 
dara l)obia had gono off to live with 
her father and was not present. Ac* 
cordingly Matadin was told to come 
on another date. lie say9 he did 
so and on that day the money was 
handed over to the parties in equal 
shares. Matadin observes that in any 
caso be would not have banded over the 
money to one of the parties separately. 

It is hard therefore to believe that Sheo 
Ram was compelled to hand a share of 
this monoy over to the defendant. At 
the same time there is evidence to show 
that although Sheo Ram was the elder 
of the two brothers, the chief duties of 
management of tho family property were 
made over to Ram Shankar, who is said 
to have been the more clever man of the 
two, and it may be that Sheo Ram is an 
easy going person who would have 
handed over half of this money to his 
brother’s wife without trying to make 
anv trouble over the matter. 

The plaintiffs called a number of wit- 
nesses, all cf whom stated that the 

brothers were joint to the time of Ram 

Shankar’s decease. I do not set any 


far as I can see, is a disinterested party. 
This man too carries on business in 
Bengal and he knew all about the 
money-lending business which these two 
brothers were carrying on in thoso parts. 
He speaks of one or other of tho brothers 
coming at times to Bengal to look after 
the business, and ho was able to point 
out in the account-books which were 
produced in Court tho various en trios 
which were in the writing of Sheo Ram 
and Ram Shankar respectively. Thero 
is certainly nothing in tho cross-exami- 
nation of this witness which affords any 
ground for supposing that ho bus any 
particular interest in supporting tho case 
for tho plaintiffs. I am inclined to 
believe his evidence and to hold that it 
is quite sufficient to robut tho story 
which was put forward for tho dofonco. 

To turn now to the documentary evi- 
dence in tho case, it is an admitted fact 
that after tho death of Rain Shankar 
the name of his widow was rocordod in 
tho khewats of the villages in which tho 
parties own immovable proporty. These 
klicwat ontrios have boon produced be- 
fore ino, and there can bo no doubt that 
orders wero passed in tho month of April 
1916 directing that tho namo of the de- 
fendant should bo entered in placo of 
that of her deceased husband. How then 
are theso entries in tho khowat to be 
accounted for ? The caso for tho dc- 
fendant- appellant is that they alford 
conclusive proof of the defendant's story 
that tho two brothers had separated 
although there had been no actual divi- 
sion of the landed estate. There is no 
documentary evidence beforo us to show 
in what way these entries came to be 
made. The defendant gave cvidcnco in 
the case, and her story is to the effect 
that after the death of her husband she 
went to the plaintiff, Shoo Ram, and 
said that she would have her name 
entered in the village papers in tho 
same way as her husband s name had 
been entered. The plaintiff said that 
she might do so if she chose. On the 
other hand according to the allegation 
in the plaint the Dame of Sundara Debia 
was allowed to be put in the village 
papers merely by way of consolation 
(tasalli). There being no very definite 
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.evidence as to the manner in which these 
entries in the lady's favour came to be 
made, it is hardly possible to treat them 
as conclusive evidence of the separation; 

, and in this connexion it is important to 
observe that the quarrel arose almost 
’immediately after mutation had taken 
place. There seems to be no doubt that 
what brought the parties into Court 
was an attempt made by the defendant 
to make collections of the rents of the 
3hares which are recorded in her name. 

In her statement which was taken on 
commission the defendant stated that 
over since the timo of separation, that 
is to say, for 7 years beforo this case 
came into Court, the two brothers had 
regularly divided the profits of the im- 
movable property. She could not how- 
over give any details of any occasion on 
which tlioro had been any settlement r.f 
accounts ami she was unable to produce 
any documentary evidence in the shape 
of account books lor the purpose of prov- 
ing her story. It has been argued hero 
that the learned Judgo of the Court bo- 
low has attachod too much importance 
to this failure of the defendant to pro- 
duce hooks of account. Indeed it was 
suggested that sbo bad made over all 
the accounts and papers to tlio plain- 
tills shortly after her husband’s death. 
That howevor is not the story which 
the dofondant herself tolls. She admits 
that sbo had a number of account-books 
in hor possession which she handed over 
to hor mukhtar, and the fact remains 
that those books were not placed beforo 
the Court. It is hardly possi bio to be- 
hove that if a separation took place Ram 
Shankar would not have kept some rc. 
cord of bis separate account of the profits 
of the zamindari property. Tho parties 
uro pooplo who make a living out of 
money-lending and they are in tho habit 
of kooping accounts. Somo of these 
books have been produced in Court and 
show that two sots of account-books wore 
kept, one in Bengal and one in Unao. 
Hut there is nothing in any of these 
books to indicate that Ram Shankar's 
share was in any way separate from the 
rest of the family property. On tho 
other hand, certain entries have been 
referred to which all point the other 
way. There is for example an entry in 
the cash book (Ex. 41) which was kept 
up in Bengal, showing various items of 
expenditure incurred jointly on behalf 


of Ram Shankar and the second plain- 
tiff Rameshwar. 

It is also proved that in connexion 
with the money-lending business which 
the parties carried on two ledgers were 
maintained, one called the home ledger 
and the other t lie Bengal ledger, and an 
examination of these two l>ooks shows 
that there are common entries in tho 
accounts indicating that a double set of 
ledgers was kept up on acoount of tho 
same business. This seems to me to ho 
a very strong piece of evidence in sup. 
|»ort of the plaintiffs’ case. Then wo 
have tho admitted fact that after the 
date of this alleged separation documents 
were on some occasions executed in the 
names of both the brothers. In parti- 
cular there are three documents, namely, 
A. 2, A-10 and A-ll), 
all executed on 30th August 1912, that 
is to say, long alter the date of the 
alleged partition. It would, I think, he 
a very unusal circumstance for two bro- 
thers who had separated in the manner 
described to have joint dealings of this 
kind alter separation; and although such 
a case i9 not inconceivable, it would at 
any rate bo supposod that in any deal- 
ings of this kind after partition had 
taken place tho shares of tho brothers 
would he specified in tho documents. 
Tlioro is nothing of this kind hero and no 
satisfactory explanation has boon placed 
hoforo mo to account for tho fact that 
theso properties wero purchased in tho 
joint names of the two brothers. 

I do not think it necessary to exam i no 
in any further detail tho evidence pro- 
duced on this issue of separation. It 
seems to mo that tho only possible con- 
clusion is that the defendant failed to 
prove tho separation which she alleged 
and this being so, the plaintiffs' claim 
was hound to succeed. I agree with the 
finding of the Court below on this issue. 
Tho only other mattor argued hoforo me 
was the question of the allowance for 
maintenance which should ho made to 
the defendant. The Subordinate Judge 
came to the conclusion that she ought to 
recoive an annuity of Rs. 10 a month. 
Having found however that previous to 
the suit she had collected a sum of bet- 
ween six and seven hundred rupees to 
which she had no right, he sot off this 
amount in making his calculation and 
reduced the amount of the annuity to 
Rs. 7 a month. It has been argued 
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strenuously on behalf of the appellant 
that this is a wholly inadequate allow- 
ance for the lady, considering the value 
of the family property. [ have very little 
doubt that these two brothers were in 
very comfortable circumstances and that 
they had extensive money-dealings, and 
I am inclined to agree with Mr. Jack- 
son's contention that the sum which has 
bcou allowed to the widow is in the cir- 
cumstances insufficient. It is difficult to 
assess the amount of the allowance which 
should he made in these c\=es. I have 
been referred to several rulings of the 
Calcutta High Court, in which various 
sums were allowed in casss of this kind, 
ift is not possible, I think, to lay down 
'any hard and fast rule in the matter or 
to say that in no circumstances ought a 
widow to receive moro than a certain 
proportion of the income from the joint 
property. 

A groat deal depends upon the number 
of pooplo who have claims to be sup- 
ported out of the joint family property. 
In the prosont case wo have tho fact 
that tho only persons with claims on tho 
property are plaintilY 1 and his son with 
ithoir families. It has been stated in 
ovidence that the incomo of tho family 
is between sovon or eight hundred rupees 
a year. It is probably considerably moro 
than this. On tho whole I think tho 
claims of tho lady will bo fairly met by- 
awarding hor an allowance of Rs. 12 a 
month. This is to bo irrespective of tho 
money which sho has realized according 
to the Subordinate Judge's finding. I 
allow tho appoal thoreforo to this extent 
that I direct that in place of tho an- 
nuity of Rs 7 a month there bo awarded 
to the defendant a sum of Rs 12 a month 
for hor maintenance. In other respects 
tho appeal fails. The defendant-appel- 
lant will pay three-fourths of tho costs 
incurred by the respondents in defending 
this appeal. 

B.V./R.K. Appeal partly allowed. 
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Lindsay. J. C. 

Chandi — Prisoner— Applicant, 
v. 

F.m peror — Opposite Party. 

Criminal Revn. No. 34 of 1918, Deci- 
ded on 11th April 191S, against or.ier 
of Dist. Magistrate, Hardoi, D - 8th 
January 191S. 


Criminal P. C. (1898), S. 110 — List of case* 
filed by police it inadmissible. 

In cases under S. 110 a list of cases filed by the 
police in which the accused was suspected of 
having been concerned i* not almissible in evi- , 
dence: 50 C 203; 10 UC 132 and 10 O C 1GS, 
Poll. [P 190 0 2] 

A. P. Sen— lor Applicant. , 

Government Pleader— lor the Crown. 

Judgment .— The applicant has been 
bound over under S. 110 to keep tho 
peace, and revision of the order of tho 
District Magistrate confirming tho order 
of tho first Court is applied for hore on 
the ground that inadmissible evidence 
was let in for the purposo of coming to a 
finding that the applicant is an habitual 
thief and housebreaker. It is clear from 
a perusal of the judgment of both the 
Courts bolow that tho ovidence was 
fairly equally balanced on both sides. 

It seems that the accused hails from a 
town called Gopamau in which there are 
two factions: ono led by a gontloman 
Nawab Nazir Husain and tho O' her be- 
ing under tho guidance of a person 
namod Lala Kodar Nath. Tho accusod 
l»clongs to Kodar Nath’s faction. About 
17 or 18 witnesses wero produced on 
either side. Tho prosocution evidence 
for tho most part admittodly consists of 
the statements of persons belonging to 
Nazir Husain’s faction. On tho othor 
hand tho evidooco for the dcfonco is 
statod to consist of tho testimony of the 
adheronts of Lala Kedar Nath. In this 
state of things tho Courts below soom to 
havo been rather in a difficulty as to 
how to decide tho case. Eventually tho 
evidence of threo police ofiicors was al- 
lowed to decide the matter; and as thoir 
evidence was against tho accused, it was 
held that ho was liahlo to give security 
for his good behaviour. 

It is somewhat surprising after read-, 
ing the appellate order of the District! 
Magistrate of Hardoi to find that ho 
treats as admissible in evidence, against! 
one accused in a case of this kind, a list 
of cases in which tho accused was sus-| 
pected of having been concerned. II 
thought the law on this subject was well 
understood by this time, but it appears 
that this is not the case; so all I can do 
is to invite the attention of the District 
Magistrate of Hardoi and of other Ma- 
gistrates to the rulings which are to be 
found reported as Duma Singh v. King- 
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Emperor (l), Golcul v. King Emperor (2) 
and Eagh liber Dial v. King Emperor (3). 
A reference to the latter ruling will 
show what the opinion of this Court was 
regarding the practice of tiling a list of 
cases in which the accused is suspected 
of having been concerned as an otTender. 
Mr. Chainiei described it as being "most 
objectionable. ’’ As regards the other 
statements made hv these police wit- 
nesses. it seems to mo that they do not 
amount in any sense to evidence of the 
general reputation by which an attempt 
was made to prove that this accused was 
an habitual offender. Thcso police officers 
seem to have been all »wed t<* de|K>so 
from moro hearsay. They mentioned 
witnesses from whom they had heard 
that tho accused was of had character, 
and witness I Dilawar admits that there 
woro other persons from whom he had 
hoard that tho accusod Was of a good 
character. Tho evidence, a- evidence of 
reputation for tho ptirjiose of establishing 
tho liability of tho accused under S. 110, 
Criminal I*. C.. is worth nothing. 

I allow the application, set aside tho 
order of tho Court below and diicet that 
tho applicant's security bond l>o dis- 
charged. 

lb v. U K. Application nUowl 

1. (UK 2) .'» O C 208. 

2. i r»o:» in o o 182. 

8. (1’jO?) 10 o C Ifi*. 
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Kaniiaiva Lal and Daniki.s, A. J. Cs 

Lachhman Prasad — Defendant — A p. 
pollant. , 


v. 

Pa Id co Prasad and a nather— Plaintiff 
and Dofondants — Respondents. 

First Appeal No. 37 of 1910, Decided 
on 27th June 1918, from decree of Sub- 
Judge. Hardoi, 1)/. 1st February 1916. 

(•) Deed- Proof of— Deed filed for col- 
lateral purpose- Nature of proof as to exe- 
cution. 

Where a deed is filed me'ely for a collateral 
purpo-o it need not bo proved with tho same 
lornialitio* an »hcn it is .sought to enforce its 
provirions in a suit (P 1*J2 C l] 

(b) Deed — Construction— Gift-deed provid- 
ing postponement of possession till death of 
donor and his wife— Interest of donee is 
vested — Transfer of vested i nterest is valid 
— Transfer of I roperty Act (4 of 1882). 
S. 6 (a). 

W here a deed of gift provided that tho done© 
would not take possession of a portion ol tho 
gifted property until after the deaths of* the 
donor and his wife, and the donee transferred 


this portion of the gifted property after the death 
of the donor hut in the lifetime of h iff widow: 

lleUi: th.it tbe gift mu.-t . o f.ir it related to 
the >;iid portion of the gifted property, he re- 
garded »s a will, that the donee was given js 
voted intere-t in the same subject only to a 
lifc-iutcfo; in favour of the donor's widow, and 
tbal therefor, it- ti u. -lor by the donee was not 
forbidden under s. o (a), 'I . I’ Act 20 <> C !&.», 

in Jr l- 193 c 1 . 2 ] 

Daga Kishan Seth — lor Appellant. 

Gokaran Xath Misia — for Respond- 
ents. 

Judgment . — This appeal arises out of 
a suit for sale on a mortgage and two 
deeds of further charge executed b\ one 
Jadun-ith Singh in favour of the plain, 
till. respondent Raloco Prasad. The do- 
fendant. appellant Lachhman Prasad was 
impleaded as a subsequent transferee of 
Ul i’ I. Sil h. He how- 
ever cluims priority in respect of a pre- 
vious inort; ago of loth January 1897 in 
in favour «>i one Chaudhri Fateh All, 
which he radot . earnt Sub- 

crdinato Judge has disallowed his claim 
CD the groan i that has 16 biawas 
co voted by this moitgago never passed 
into the possession of Chaudhri Fateh 
Ali under the prior deed, and tho cor. 

i fin io li one of the two 
issues which liavo been contested in np- 
! * 1 I main issue i< whe- 

ther tho plaint if] obtained any title in 
virtu© ol t tie deed of 6th March 1900 in 
bis favour. It is common ground bet- 
ween the parties that the plaint ill's 
mortgagor, Jadunuth Singh, obtained 
the property in suit under a deed ol gift 
fiom his maternal grandfather Subha 
Singh, comprising in all a share of 4 annas 
8 pies. The 29 biglias 16 hiswna which 
are tho subject of the plain tifl *8 mort- 
gage form part of 44 biglias 12 biswas 
6 biswansis sir land out of tho share of 
Suhhu Singh, of which the donee was 
not to obtain jiossossion until after the 
deaths of Subha Singh and his wife. 
The question at issue between tho par- 
ties is whether Jadunath Singh obtained 
under tho deed of gift a vested interest 
in this property which was capablo of 
transfer or merely an expectancy of suc- 
cession. a transfer of which was forbid- 
den under S. 6 (a), T. P. Act. 

The deed of gift has boon admitted by 
the appellant Lachhman Prasad in the 
previous suit, the plaint in which is 
Ex. 20 on this record. Tho learned Sub- 
ordinate Judge based his finding on this 
admission and on tho provisions of the 
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deed as stated in the judgment in that 
•case. Ex. 23. The actual deed was filed 
in another record and was not put in. 
As both parties are fighting as to the 
nature of the interest admittedly ac- 
quired under this deed, we considered 
that it was impossible for us to decido 
the issue satisfactorily without seeing 
the actual deed, and we accordingly 
directed the respondent to get it back 
from the Court in which it was filed and 
file it with an affidavit in order to enable 
us to pronounce judgment on the issue. 
The appellant who has been disposed 
throughout to stand on technical objec- 
tions has not admitted the deed. But 
there can be no question that this is the 
deed in disputo and we accept the affi- 
davit filed by the respondent read with 
the admission of Lachhman Prasad in 
the previous suit, Ex. 20, as sufficient 
proof of it for the purposes of this case, 
lit is well established that where a deed 
is not in suit but is merely filed for a 
collateral purposo, it need not be proved 
with the samo formalities as when it is 
sought to enforce its provisions in a suit. 
Although howovor the appellant object- 
ed to the production of the deed, he at 
tho samo time contends that if properly 
construed it is in his favour. The torms 
of the deed, so far as they affect this 
case, are as follows: 

"And inasmuch as out of this deed of gift 25 
riots of sir land amounting to 44 bigbas 12 bis- 
was 0 biswansis are excoptcd after my death and 
that of my wife ho (the donee) shall take posses- 
•ion of these plots also." 

The mortgage in favour of the respon- 
dent was executed after the death of 
Subha Singh but in tho lifetime of his 
widow. Mt. Munna Bibi. The conten- 
tion of tho appellant is that the effect 
of this clause was to confer on the latter 
a widow's estate under Hindu law with 
tho power to represent the estate and 
the limited power of alienation which 
such an estate confers and that the 
doneo acquired no interest in these plots 
until her death. We can find nothing in 
the deed to indicate any such intention. 
On the contrary the donee was to take 
the land on the same footing as the rest 
of the share, though his possession was 
ito be postponed till the widow s death. 
Inasmuch as this part of tho instrument 
was not to take effect till after the testa- 
Itor's death it must, in our opinion, be 
(regarded as a will so far as these plots 


of sir land arc concerned, and under the 
this testamentary disposition Jadunath 
Singh was given a vested interest in the' 
land subject only to a life-interest in 
favour of the widow. In this view of 
the deed S. 6 (a), T. P. Act, has no ap- 
plication. From the date of the testa- 
tor’s death Jadunath Singh had a sub- 
sisting interest in the land which was 
capable of being transferred. The posi- 
tions of the executant and his widow 
under the deed are not parallel. The 
executant was the owner of tho land 
prior to the deed and retained the power 
of alienation unless he 'deprived himself 
of it under the terms of the deed. The 
widow's rights on the other hand were 
derived solely from tho deod and were 
limited by its terms. 

The case of Shiam Sunder v. Dilgan- 
j an Singh (1) relied on by tho appellant 
is clearly distinguishable. There the 
person in possession held an ordinary 
widow's estate and tho transferor nei- 
ther had nor professed to have anything 
moro than a mere expectancy of suc- 
cession. Tho appellant himsolf has 
understood the deed in the samo sonso 
and ‘indeed has obtained possession of 
these very plots on tho very ground 
which ho now repudiates, namely, that 
Mt. Munna Bibi had only a life intorost. 
He purchased from Jadunath Singh on 
19th January 1908 a 2 annas Gl/4 pies 
share in the gifted property but did not 
obtain actual possession of 24 bighas 
4 biswas, the proportionate area of the 
reserved sir land, because Mt. Munna 
Bibi was at that time alive and in pos- 
session of it. After her death however 
he sued Jadunath Singh for possession 
and obtained a decree. It is needless to 
say that if the mortgage to the plaintiff 
was invalid in respect of this land tho 
sale-deed in favour of the defendant was 
equally invalid and indeed one of the 
issues was whether this land passed 
under the sale-deed. The plaint in the 
suit is Ex. 20 on the record and the 
judgment is Ex. 23. Under .these cir. 
cumstances it is unnecessary for the res- 
pondent to fall back on S. 43, T. P. Act, 
though if it were necessary to do so we 
should be prepared to hold that Jadu- 
nath Singh did in good faith purport to 
transfer the full proprietary right. It 
is argued that the transferee could not 

1. (1917) 20 O C 155=39 I C 510. 
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in good faith have believed that Jadu- 
nabh Singh was authorized to transfor 
the proprietary right, because ho could 
have obtained a copy of the deed oi gilt 
which was registered. This argument 
conies with a very bad graco from the 
appellant, who himself road the deed as 
convoying such a right and obtained a 
decree on the basis of that interpreta- 
tion. 

On the question of priority we iliiuk 
that tho 21 bighas A biswus must l»o 
deemed to have been included in tho 
mortgage in favour of Chaudhri Fateh 
Adi which tho appellant redeemed and 
that ho is therefore entitled to priority 
iu respect of that mortgage. Rut as 
Lachlunan Prasad has purchased tho 
whole of tho property morl iged .'itli 
Chaudhri Fateh .Mr, he is entitled 1 1 
claim priority only to the v.xt.nt of the 
mortg igo money payable by that |' 0 »tioii 
of tho said piopcity which v. •* s ib*o- 
(|ui:ntly ro-niori gaged with tho plain »IV. 
Tho counsel for t!io parties e-.ioe that 
tho 21 bighas A hi swan of tho .*»» land m 
question may ho doomed to ho worth 
about one third of tho value of the en- 
tire share nini lgago I. I achhman liuad 
will bhoruforu lie declared entitled to 
claim priority in rospcct of one third of 
Us. 6 000. Tho appeal is therofore al- 
lowed only in SO f II til it tin 

bighas A bisw s i»f the sir land in dis. 
pute out of 29 bighas 16 I 
gaged will bo subject to a piior right of 
liuchhman Prasid to tho extent of one- 
third of Us. 5,000 in res poet of the mort- 
gage made hy JadunUli Singh in favour 
of Chaudhri Fateh Ali, dated 15th Janu- 
ary 1807, which ho redeemed. The pvr- 
tios will in the circumstances bear their 
own costs of this appeal. 

B V./u.k. Appeal partly alloivcd. 
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Lindsay, J. C and Damkls. A J. C. 

f [‘J fldclian Sitiyh — Defendant— Ap- 

pollant. 

v. 

Ska Ira nji — Plai nt iff — Respondent. 

First Appeal No52ofl9lG, Decided 
mi <1 th Juno 1913, from decrco of Sub- 
Jmlgo, Mohanlalganj, D/- 18th March 
i Jl (i. 

Will —Execution — Proof — Due execution 
rau » l be proved — Due execution explained 

Will by competent testator — Presumption 
it that he understood it — Presumption is re- 
rebuttable — Where mental capacity chal- 
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lei"»d proof oi sound d'ljiost g mind must 
be givr What is sound and deposing ndnd 
stated. 

\ ph utifi who up .i title under a will 
uiu*i s.iiidj’ ib«: (.'on it that ; ' v.iil v..i*t "duP 
executed". tin*, i to -ay. lu must fu'i.i'li proof 
oi • . ecutioo . !•:&!■ . >!•',< v.iiii i; coovi<*ti»u 
that ill IctutorliM vwl of ile <<,n- 

lenbol tee i ruin Hr- .n Volvo the j»«o- 
pj-niun il*. i<* v. 1 • id < -.ji t 'tutor. 
Theoidiu.ov ml ■ ' »;•> «-N« ■••ttou ol .t will 

h" - .i competent •- r 1.1 . -mii» jition 

that he kne •• • I . *,>. ««.ir ut, 

the will: » .d O.dim. ' 1 1. OM n.-v of the 

i • orC'iiui tl. il sou ii 4 ■ |»j-. it- » htil 

the ordinary |n ni|t on. I <i .. h r.> :h<i jii r.* 



vlittllCI U|*OU * ! . • • uli 1 "- il i •• t » t .1 1 - 1 .1 th.ll 
ti . iott: tor " o l ii»d dh| •- >-.i inliid n ltd 

*hd 1 «0 1 1 ' 1*1 »**• >• IMI It tho 

uill i'. oidci i •■i’m.i'j liii i i no. Mi in 
I > .« a •uni 'I . -i“v - U4 ti'i'i'l", P. inu-tbc 

• •• ■ • i ,i 1 

lit* * i » <•. m iat« hi* |*i 4 t \ and 

■I : lo o* mi • il |i l 1 1 i ho 

i 0 , 7 », 

I • : ;i Hi l U 

li 'our II * i, . "ii i nr t»a / X is in and 
Mohammad IP i\,m -i r Appellant 
Qeorge toe i . ' tl J: >> , II- man t 
Guilder L I » ••hi i m i Shiva .V ora in 
Sh ;« W*t— for Respond, ut. 

ludij/Hru'. I . appellant in Ibis 
CIS . 1 7.1 j l!.i ! 141 II s II .b Villa I bo deleft- 
dan 'i> I a i * i • I \ - i ■ t* 1 1 i « »r 

d« M. Mil n I r u l.t by ll.o plmiitill’- 
rcspntnb i.' Sl.t'.i nji alias Rhunwur 
I,. ia a minor, ljjs *ng 0 

at tbi.' time 'i !:f ii t m ii n < f i ho suit 

boll g t'. n yva , :. > tho | hi peso ol Uie 

..II I tho 

ntill's right t coilaiu propi rt> s| o- 
*; i od in tho plaint a right which ho 
alleged he derivod uodei a will oxeouted 
l»y Ins inateioal gramlfatbor ltaj Go bur- 
dlran Siugh. 

The property in disputo admittedly 
fot :u8 part of what "as known oiiginnlly 
as tho Rbira R«t.ito in tho Kheri Dis- 
trict A roloronco to f.ist No 1 pre- 
pare 1 under S. 8. Oudli Instates Act (Act 
1 of 1‘G'J), shows that tho I3hira ivtato 
was conferred upon four persons, one 
of whom was Raj Stdho Singh II is 
admitted that Raj Gobaidhan Singh was 
tho son of Raj Sadlio Singh, and it fur- 
ther appears that subsequent to tho 
date of tho grant the estato was divided 
up into soveial portions. It is not now- 
denied that at the time of his death Raj 
Gobirdhan niogh was in possession of 
four jwitionscf tho ! him I'Stuto, winch 
are described in tho proceedings as 


V 4 Oudh 


Raj Bachan Singh v. Shatbanji 


1918 


Taluqas i Tul-'iiiari Mahals. The names 
ci these Taluqas are set out as being 

I i liia. Ham l: agar, Daulatpur and Nigha- 
san. The estate as origiually granted 
was a hist No. 4 estate, the rule ot suc- 
cession bein, ‘hat where tho owner diee 
intestate the property descends accord- 
ing to the ordinary law to which mem. 
hers o: the intestate’s tribe and religion 
■are subject. 

Raj GobarUhan Singh had no male 
issue. Eo had au only daughter Mt. Raj 
ICunwav alias Bitto Sahel), who was mar- 
ried ir. the month of April ‘903 to Malta- 
raj Kunwar Sardar Singh ji. the second 
son of tho Ruling Chief of Shahpura in 
Raiputf.na. This lady gave birth to a 
son. the i ’..until) in tho present case, 
in tiie mouth oi -Tune 1904. She died in 
July oi tho same year about a month 
alter tho hirfch ot t he child. Gobardhan 
Singh died in March 1905, leaving three 
widows Rani Suraj Kunwar, Rani Devi 
Kunwar and Rani Dammar KumariDovi. 
ft is proved that shortly after tho death 
oi Raj Gobardhan Singh mutation in 
respect oi tho immovable estate loft by 
him was made in favour of two of those 
Ran is. namely, tho senior and the junior 
Ranis. These ladies were placed in pos- 
session oi 30 villages each, constituting 
the estate which had been left by fchoir 
husband, and the ^rdei ior mutation was 
passed in accordance with the terms ot 
•a will purporting to be the will of Raj 
Gobardhan Singh which was produced 
tho revenuo Courts in tho month of 


in 

,’uno 1905. Tho plaintiff in this suit 
claims that under the wi’l in auestion 
1.9 has a vested interest in the property 
left by Raj Gobardhan Singh, an 1 that 
-the t*aht to succeed as absolute 
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entitled to a grant o; maintenance at the 
i -to oC Bs. 2f-0 a n c neb. 

The will left by Raj (.oh.ru han Singh 
r ise contains a bequest »“ favour cf the 

uefendant-aprelbnt Raj Bacban Smgh 

to take effect or. the determination of 
the life.est.ates created m fa* our of the 


the life 
widows. It is so 
Sine’’ - e ■ 


dispute 
?st 


*1' 

f-i' 


that Raj 
Tale col- 


lateral relative of Raj Gobardhan Singh 
now alive. He is a somewhat distant 
kinsman- of Gobardhan Singh, the fact 
being that his great-grandfather and 
Gobardhan Singh’s grandfather were full 
brothers. 

In September 1912 the Allahabad Bank 
brought a suit against the three Ranis of 
Raj Gobardhan Singh and the parties to 
this present suit to recover money due 
on certain mortgages said to have been 
executed bv Gobardhan Singh. In the 
course of that suit the present defend- 
ant-appellant denied the genuineness 
and validity of Gobardhan Singh’s will, 
and it is this denial which has furnished 
the cause of action for the present de- 
claratory suit. 

Tho claim of the plaintiff here was 
resisted in the Court below on a variety 
of grounds. It will not be necessary for 
us for the purpose of disposing of this 
appeal to notice all tho grounds of de- 
fence which wore taken in the Court 
below. It was alleged for example that 
the plaintiff was not the son of Raj 
Gobardhan Singh’s daughter. That posi- 
tion has now boon abandoned. Tho do- 
fondant denied tho execution of tho will. 
In his written statement ho had put 
forward various allegations for tho pur- 
pose of pleading that tho will could have 
no operation in law. There were avor- 
montsof fraud, which were ultimately 
struck out of tho written statement cn 
the ground that the defendant declined 
to verify or vouch for tho truth of them. 
Tho result oi tho exclusion of those pleas 
of fraud was that tho only averment 
which was left in tho written statement 
and which attacked the validity of the 
will was one to tho effect that the tes- 
tator Rp: Gobardhan Singh was an igno- 
rant and illiterate man who was incap- 
able of un.’.e-.>tauo:ai: the language or the 
part ' tf tho will now produced ir. 
Cou.t. T 2 case for the defendant fchere- 
lorc was t .• t this document upon which 
t' ? »' irt; relied did not and could 
not re icsea: the intentions of Raj Go- 
bardbtn Singh and could not in these 
circumstances take effect as a valid dis- 
position oi Gobardhan Singh's property. 

The genuineness and validity oi the 
will were the principal matters for dis- 
cussion and decision in the Court be- 
low. The Subordinate Judge has found 
that the will is a genuine and valid do- 
cument. He has found that it was duly 
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executed and attested on the date on 
which it purports to have been executed 
and attested. He has also found that 
Raj Gobardhan Singh was of sound dis- 
posing mind and that be knew and ap- 
proved of the contents of the will which 
according to the Subordinate Judge, was 
prepared agreeably to the instructions 
given by Raj Gobardhan Singh himself. 
Acting upon this finding the learned 
Subordinate Judge gave the plaintiff the 
declaration which he sought, and now 
the defendant has come here in appeal 
and has attacked the judgment of the 
Court below on various grounds which 
are set out in the 30 paragraphs con. 
fcaine.l in the memorandum of appeal. 

Wo may state hero that the learned 
advocate lor the appellant has not at. 
tempted to argue all the matters which 
aro raised in the petition of aopeal. He 
has continod his arguments to a few 
points only, and the tirst and principal 
one of those is tho genuineness ami vali- 
dity of the will in suit. It is claimed 
here that on tho ovidonco pi teed before 
the trial Court the finding that the will 
was duly executed by Raj Gobardhan 
Singh is erronoous. We ave asked to 
hold that it was proved that Gobardhan 
Singh, although not in any way of un. 
sound mind, was a man of no education 
and of feeble understanding who could 
not possibly liaio understood the langu- 
age in which tho will is written, and 
that he could not have understood or 
approved of tho dispositions of his pro- 
perty which aro set out in tho will, in 
short, lint ho never had any real inten- 
tion of bequeathing his estate in I ho 
manner and on tho terms set out in the 
will. 

Tho original will vis produced in 
Court and is marked us Ex. 92 on the 
record. It U a registered document, 
which • rnding i<, endorsements was 
Present. . for registration nnd ie- i stored 
in the . e o' tho Sub-Registrar of f.ak- 
liimpur nu 1-ith November 1903. At the 
bolt' mu '.lie deed, which pui o be 
in tho handwriting of cue Murli Mano- 
har now deceased .re to ho found tho 
signature of Raj Gobardhan Singh n3 
executant and the signatures of two *t- 
testing witnesses Rushan Lai rnd Xarnin 
All, who have been cxami.ed in the 
case. The text of the will purports to 
have been written or. 29th August 1903, 
hut the story for the plaintiff is that 
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although the will was drawn up and 
ready for execution on the date last 
mentioned, it was not actually executed 
or attested until the time it was pre: 
sented for registration on loth November 
1903. 

It may be observed hcie that sonic im- 
portance attaches to the dates which we 
have referred. The will being the will 
of a Talukdar and purporting to dispose 
of property which is talukdari property, 
regard must ho had to the special ; . 
visions of S. 13, Act 1 of 1809, which 
provide that in certain cases of bequest 
(of which the present case is one) the 
will in order to take effect must be re. 
gistered within one month from the data 
of its execution. It has been argued 
hew that as a matter of fact the will, 
if it was ever properly executed at all. 
was executed on 29th August 1903 as 
so »n ns it was ready and that conse- 
quently registration having been delayed 
lieyond the period of ono month just re- 
fcrrcd to, the will has no offoct in law, 
Before proceeding to an examination of 
the evidence which is relevant for tho 
purpose of deciding the question of oxe- 
cut ion and the further question of tho 
legal validity of tho document in suit, 
wc may refer to tho law which applies 
to suits in which a will is propounded 
hv a plaintiff. We liavo boon reforred 
to a great many authorities, principally 
decisions of tho English Courts, on tills 
question. Most of tho casos which were 
cited before us liavo been loforred to iu 
a judgment of the Calcutta High Court 
reported as Wooinesh Chundcr Biswas v. 
Batkmoltini Dasi (l). We accept the 
law as laid down in this ruling of the 
Calcutta Court. A plaintiff who sets? 
up a title under a will must satisfy the 
Court that the w ill was “duly executed” 
that is to say, he must furnish proof of 
execution which carries with it a con- 
\ ict ion that the testator knew and ap- 
proved o.' tho contents of the instru- 
ment. This involves the proposition 
that he v.as a free and capable testator.! 
The ordinary rule is that the execution 
of a will by a competent testator raises 
a presumption (sufficient, if nothing ap- 
pears to the contrary) that he knew) 
and approved of the contents of the 
will and ordinarily the competency of 
the testator is presumed, if uothingl 
appears to rebut the ordinary presum p.j 
1. «lc94) 21 Cxi 279. 
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tion. But where the mental capacity of 
the testator is challenged by evidence, 
it is the duty of the Court to find 
whether upon the evidence it is estab- 
lished that the testator was of sound 
disposing mind and did know and ap- 
prove of the contents of the will. What 
constitutes a sound disposing mind” 
lias been defined in one of the English 
cases referred to in the Calcutta report: 
Szflon v. Uopwood (2). According to 
this authority it must be shown that 
the testator was able to understand his 
position, able to appreciate his property 
and able to form a judgment with res- 
pect to the parties whom he chooses to 
benefit. If the testator has this capa- 
bly, it is sufficient for the purpose of 
showing that he had what is known in 
Uw as a sound disposing mind." 

Wo have already indicated the line of 
defence which was set up regarding the 
capacity of Raj Gobaidhan Singh. It 
was not stated that ho was in any way 
of unsound mind. Tho allegation was 
that ho was an unoducitcd man. of a 
low degreo of intelligence and that he 
was incapable of understanding the lan- 
guage or purport of tho will which 
ho is said to have executed. We havo 
therefore to consider the evidence which 
was put forward by tho defendant in 
support of this p!oa, consisting of state- 
ments made by somo 1(» witnesses all of 
whom profess to have had some acquain- 
tance, more or loss intimate, with tho 
character and manner of life of Raj 
Gobardhan Singh. Tho whole of tho 
ovidcnce on this part of the case has 
been analysed at great length by the 
learned Subordinate Judge in his judg- 
ment. The evidonco has again been 
read over to us at the time of tho hear- 
ing of tho appeal and we do Dot deem it 
necess.i'y to subject it to further reca- 
pitulation aod analysis. We may say 
at once tint our estimate of the evi- 
dence agrees generally with that which 
was formed by the Judge of the trial 
Court and we are satisfied that it falls 
very far short of proving that Gobar- 
dhan Singh was a man of less than ordi- 
nary mental capacity. To begin with, 
it is evident that some of the witnesses 
who depose in support of the defendant’s 
case had very meagre opportunities of 
forming an opinion regarding the men- 
t. al powe- of tho te«‘at-w. It i<= f»-r:h*r 
2. (Ib68) 1 FA t 579. 
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manifest that a good deal of the evi- 
dence of those of the witnesses who 
profess to have had a more extensive 
acquaintance with Gobardhan Singh’s 
ways of life was biased and in parts cer- 
tainly untrue. Some of the evidence has 
been discarded altogether by the learned 
Subordinate Judge, for example, the testi- 
mony of a Hakim named Niamatullah 
Khan who was examined as D. W. 16s. 
The admissions of this witness in tho 
course of cross examination lead us to the 
conclusion that he was hired for the pur- 
poses of the suit and was prepared to stick 
at nothing not merely to support the case 
put forward by the defendant but to 
carry it much further than the defendant 
was himself prepared to go’. This witness 
ventures to assert on tho strength of an 
alleged medical acquaintance with Gobar- 
dhan Singh which began and terminated 
many years ago that Gobaidhau Singh 
was a man whoso mental faculties woro 
impaired. The witness describes him as 
suffering from what ho culls "Humuq" 
or imbecility. 

Wo agree with tho learned Subordi- 
nate Judge that no • reliance whatever 
can ho placed upon this man s testi- 
mony, -Then wo have tho statements 
made by other witnesses describing vari- 
uos eccentricities of behaviour on tho 
part of Raj Gobardhan Singh. If it bo as-*. 
Burned that all theso statements nro truo 
(though wo think tho assumption would 
in some instances at least ho a very rash 
one), all that they tend to show in cur 
opinion is not that Gobardhan Singh, to 
quote tho words of the deponents them- 
selves. was a ‘fool" hut a rough, un- 
educated man of unpleasant manners. 
Gobardhan Singh, according to those 
witnesses, spoke nothing hut tho coarse 
village dialect and was unable to com- 
prehend the more elegant language affec- 
ted by his visitors. 

According to their evidence ho seems 
to have been a man who was lacking in 
any sense of dignity and a rmn who 
comported himself in defiance of the 
conventions of polite society conven- 
tions which be seems to havo been 
ignorant of or to have despised. Some 
of t*e acts attributed to Gobardhan 
Singh, on the strength of which the 
witntssss ha»-e expressed their opinion 
th.t he was a man of mean intelligence 
would suggest to us rather that Gobar- 
dhan Singh was the possessor of a fund 
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of rough humour which the witnesses 
themselves had not the intelligence to 
appreciate. What they describe as acts 
ol imbecility might equally well be 
understood to be the edorts of a man 
who had a strong propensity for practi- 
cal joking. It is asking too much of us 
to invito us to assume that a man who 
had not the manners to 6end for a 
groom to hold his visitors’ horse or to 
oiler his friends a chair is a person of 
low mental calibre, nor are we prepared 
to believe that a rough and boorish man 
who walked with a line of kentors and 
made facetious remarks to a Deputy 
Collector about the lack of game is 
necessarily a person who is in any way 
mentally deficient. Some of the wit. 
nesses who were most vigorous in their 
declarations regarding (iobaidhan 
Singh's immoderate use of intoxicants 
cut a poor figure in cross-examination. 
In many instances their affected know, 
lodge dwindled down in cross-examina- 
tion to information which hail been 
picked up in the course of idle gossip. 
Ono witness, who committed himself to 
the opinion that (Iobaidhan Singh was 
a fool hoeauso lio was fond of singing, 
hud to admit that ho had nover listoned 
to any of Ooburdhan Singh's perfor. 
in Alices 

I’he same witness referred to (iohar. 
dlian Singh's indulgence in a cer- 
tain form of sport which for the want 
of a more suitablo expression wo may 
describe as "lark fighting." This was 
described by tho witness as being a 
striking example of Gobardhan Singh's 
infirmity of mind. In cross-examination 
ho woven tho witness was constrained to 
admit that he had only seen Gobardhan 
^ingh following this harmless pastime 
»n one occasion. It would, wo tliiuk, 
ho useless to describe in detail the vari- 
ous acts to which the defence witnesses 
refer. It may be that Gobardhan Singh 
was a hit of a buffoon, but we decline 
to draw* the conclusion that lie was a 
limn of less than ordinary ineutal power. 
After road ing all the evidence produced 
on this lioad for the defence wo think 
that Gobardhan Singh may he fairly des- 
cribed in tho language which was used 
by one of tho defendant’s own witnesses, 
a respoctablo Talukdar named Saiyed 
Ka/,a Husain who was on intimate 
terms with Gobardhan Singh. Ho speaks 
of him as being an uneducated man of 


ordinary intclloct who could converse in 
the ordinary 1'rdu language and under- 
stand it. 

Another defence witness is Sheo 
Dayal, D. W. 11, who knew Gobardhan 
Singh for many years and was in fact 
in his employ for a time. While he did 
his best lo support the case for the de- 
fendant, he was obliged to udmit in 
cross-examination that although Gohar- 
dhan Singh was of weak intellect," he 
nevertheless had sense enough not to 
sign documents until their meaning had 
beon explained to him. The witness 
says distinctly that when any matter 
was under discussion Kaj Gobardhan 
Singh used always to ask for explanu- 
tion of things he did not understand. 
We think we may safely act upon this 
statement which was obviously made 
with considerable reluctance and, if 
we do. the matter of Gobardhan Singh’s 
capacity to make a will is disposod of 
at once. It may ho mentioned that this 
samo witness further deposed that 
Gobardhan Singh knew that ho had an 
estate, that thoio must bo an heir to 
his estate, and that ho had quite suffi- 
cient understanding to ho ablo to ox- 
press an opinion as to who his hoir and 
successor should ho. Tho witness also 
speaks of Gobardhan Singh as boing 
ablo to read and write tho Hindi lan- 
guage. Wo need only refer to tho de- 
position of another witness Meudai Gal, 
D.W. 12. who started life as a menial sor- 
vant in Gobardhan Singh’s employment, 
lie sa\s ho was with Gobardhan Singh 
for about 21 years and while ho was 
ready to doposo to various acts of imbe- 
cility committed by Gobardhan Singh, 
ho stated in cross-examination that 
Gobardhan Singh had sufficient intelli- 
gence to he able to talk about bis heir 
and to indicate whore his estate should 
go after his death. The question of 
Gobardhan Singh’s testamentary capa- 
city may, we think, bo allowed to rest 
upon these statements. Wo think it 
howevor proper to mention that al- 
though Gobardhan Singh’s two widows 
were examined as witnesses in the case 
no question seems to have been put to 
thorn for the purpose of eliciting any 
information regarding their husband’s 
inontal powers. It would almost seem 
from the manner in which this part of 
the case was presented that Gobardhan 
Singh must have reserved his eccentri- 
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cities oi behaviour for people outside 
:iis family circle. Not a single question 
•vas asked of these ladies for the pur- 
pose of showing that Gobardhan Singh 
was in the habit of using intoxicants 
freely and yet we have the statement of 
a defence witness, one Thakur Gobar- 
dhan Singh (D. W. 17), who went the 
length of saying that ho had never seen 
Raj Gobardhan Singh sober outside his 
house. 

The last comment which wo shall 
make on this part of the case is that 
the defendant, who admittedly lived 
next door to Gobardhan Singh, who was 
constantly in Gobardhan Singh’s society 
and who from all accounts was manag- 
ing Gobardhan Singh's estate for him 
for some time before his death, did not 
think it fit to enter the witness-box to 
support the case put forward by him in 
his written statement. Obviously if 
these stories which the defence witnesses 
told about Gobardhan Singh's manner 
of life and habits arc true, the defen- 
dant was in a position to depose to his 
own impressions gathered from an inti- 
mate personal experience. Ho has how- 
ever chosen to leave the task of proving 
this part of his case to a miscellaneous 
collection of outsiders nnd his keeping 
away from the witnoss-box is hardly to 
bo explained or oxcusod on the ground 
that ho is deeply interested in tho re- 
sult of tho suit. There can, we think, 
bo no doubt that Raj Gobardhan Singh, 
in spito of his rough ways, was a good- 
natured man. This is the testimony 
of his old servant Mendai Lai. It is 
also proved by evidence on both sides 
that Gobardhan Singh always showed a 
kindly disposition towards the present 
defendant-appellant. He treated him 
very kindly and entrusted the manage- 
ment of his estate to him. Bearing in 
mind the conduct of Bachan Singh since 
the time of Raj Gobardhan Singh’s 
death, .and in particular his conduct with 
regard to the present suit, it might well 
have been suggested that if any folly is 
to ho imputed to Gobardhan Singh the 
most conspicuous and convincing proof 
of it is to be found in the fact that he 
treated Bachan Singh so well. Raj 
Gobardhan Singh, if he could come to 
life again, would probably acknowledge 
readily that his kindly treatment of 
Bachan Singh, viewed in the light of 
subsequent events, has laid him open to 


the imputation of a serious lack of dis- 
cretion. 

We have no doubt therefore that Raj 
Gobardhan Singh had a sound disposing 
mind; and we proceed now- to examine 
the evidence relating to the preparation 
and execution of the will. The three 
principal witnesses on this part of the 
case are Kampta Prasad, Zarnin Ali and 
Roshan Lai. The two last named wit- 
nesses are attesting witnesses of the 
will. Kampta Prasad does not profess 
to have been present at the time the 
will was actually signed by the testator. 
He deposes however to events which 
took place up till the time tho draft of 
the will was prepared. Three other 
witnesses whose ovidence is material 
on this part of the case, are the two 
Ranis Suraj Kunwar and Dammar Ku- 
mari Devi and a man named Parbhu 
Dayal. Both the Ranis depose that 
Gobardhan had expressed to them his 
intention of making a will in favour of 
his daughter's son. Tho evidence of the 
junior Rani is more particular in 
this respect, and wo have it from her 
statement that her husband during his 
lifetime showed her tho will on one 
occasion. She also deposes that she 
found tho will in a box after hor hus- 
band's death. Kampta Prasad is a man 
who was in tho servico of Gobardhan 
Singh for a considerable period and ac- 
cording to bis story, Gobardhan Singh 
first expressed his intention of making 
a will at a time when a suit known as 
the Mallanpur suit was going on. In 
order to explain what the witness means 
in this connexion it is necessary to refer 
shortly to this litigation. 

The history of it is to be found in 
Vol. 8, Oudh Cases, at p.:94 Mt. Parbati 
Kuar v. Rani Chandrapal Kuar (3). 
The suit was brought by one Parbati 
Kunwar claiming the property which 
had been left by her father Milap Singb. 
Her suit was resisted by a number of 
defendants and it is proved that Gobar- 
dhan Singh himself was a defendant in 
the suit, being at that time in possession 
of some property which the lady was 
claiming. The main defence which was 
set up to her claim was that under a 
family custom daughters were excluded 
from "inheritance, and her suit was dis- 
missed on the finding that the custom 
w as proved to exist. The 1 ec rn ed coun_- 
3. (1905) 8 O C 94. 
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sel for the respondent in addressing us 
on this part of the case has pointed out 
that Gobardhan Singh did not actually 
file any written statement of defence in 
the suit just mentioned. It appears how- 
ever that he was represented by an agent 
and that the agent intimated to the 
Court that his principal took the <amc 
line of defence as tue other defendant? 
in the case. 

To continue the story of Kamta Prasad, 
he says that Gobardhan Singh first con- 
ceived the idea oi bequeathing the estate 
to his daughter some 6 or G months be. 
fore the marriage of the girl took place. 
According to the witness the reason 
which prompted Gobardhan Singh to 
make a will in favour of hi* daughter 
was that the present defendan Bachan 
Singh, who was the newest male heir, 
had no sons ol his own but had only u 
daughter. According to Kamta Prasad, 
Gobardhan Singh expressed an apprehen- 
sion that if the estate devolved upon 
Buchan Singh ho would make it over to 
his daughter, and consequently Gobar- 
dhan Singh thought he might as well 
make a disposition of his estate in favour 
of his own daughter. The witness pro- 
ceeds to state that a draft will was pre- 
pared on those lines by on© Murli Mano. 
liar, who was in the service of the estate 
and who is now dead. Afterwards Gobar- 
diiau Singh made corf in alterations in 
the draft, the principal one being the 
introduction of a clause by which the 
estato was bequeathed to bis daughter s 
6on, if she should have any, after the 
termination of the life. estate in favour 
of the widows. The daughter’s right to 
succood was postponed to hei son ac- 
cording to the new arrangement. Kamta 
Prasad's story is that this alteration in 
the will was suggested to Gobardhan 
Singh by a pleader named Babu Slieo 
Bakhsh Rai, who was consulted at La- 
kliimpur at the time the draft of the 
will was being prepared. The witness 
goes on to say that after these changes 
had been made a irosh copy of the will 
was prepared, namely, the document 
which is now before the Court. The 
witness spoaks of the contents of this 
document being read over to Gobardhan 
Singh, who afterwards put the document 
away in his box. Karnta Prasad was not 
present at the time the will was executed 
and he was therefore unable to depose 
to the events which happened later, that 
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The evidence oi this witness lias been 
exposed to a good deal of criticism. It 
has been suggested that his story re- 
garding the motive of Gobardhan Singh 
in making this will i? a false story and 
. .. been asked t< i nd t hat his 
•’ ■ ' cu instances 
in which the bequest came t« be made 
in Uvoui of the daughter's son is also 
untrue. It is pointed out in particular 
that Kamta Prasau’s story regarding the 
advice or suggestion given by Babu Sheo 
Bakhsh Rai was introduced i» a hue 
stage of his story. We are nor much 
impressed by this criticism au w« .gree 
with the Subordinate Judge in thinking 
that ii substance this story of Kamta 
Pn erfectly true. No doubt, as 

hashed, pointed out. there are some varia- 

mopt of Kamta 
Pra*ad and that of Roshan Lai, which 

ider; but it is fair 
to say a*> regards these that they arc dis- 
crepancies of minor importance and that 
they Arc probably due to the fact that 
the witness was being examined and 
lined regarding events which 
had taken place some twelve years be- 
fore the date upon which be was giving 
idence. In civeuinstancei like 

•.|,e*o i* would be unreasonable to expect 

i witness to remember eve y potty detail 
or to preserve an accurate recollection 
of events in tbeirehronol « ’ lequence. 
Kamta Prasad was subjected to a very 
sevorc cross- examination, and it is due 
to him to say that nothing was elicited 
m the course of it which can reasonably 
be pointed to as indicating that he was 
giving false evidonce. 

We next proceed to discuss the evi- 
dence oi Roshan Lai, one oi the attest- 
ing witnesses in the case. Like Kamta 
Prasad he makes certain statements re- 
lating to a point of time anterior to the 
execution of the will. In some respects 
bis story regarding the story ot the pre- 
paration of the will does not agree with 
that of Kamta Prasad. As to this fact 
we are content to accept what the bub- 
ordinate Judge has found in this con- 
nexion. namely, that the discrepances 
between Roshan Lai’s story on this part 
of the case and the story oi Kamta 
Prasad are really of no importance what- 
ever. To come now to the important 
statements of Roshan Lai, he began his 
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evidence by saying that Gobardhan 
Singh executed a will in favour of his 
daughter s son. The witness says he at- 
tested it and that the other attesting 
witness was Zamin Ali. He deposed 
that the attestation took place in the 
oflice of the Sub Registrar of Lakhim. 
pur. His first statement regarding the 
execution of the will by Gobardhan 
Singh was that Gobardhan Singh’s 
signature was already on the will. 
He stated that Gobardhan Singh ad- 
mitted before him that ho had exe- 
cuted the will and asked him to attest 
it. Accordingly he made the attestation 
in the Sub-Registrar's offico and the will 
was thereafter registered in his presence, 
(n answer to a question put by the Court 
the witnoss stated that he did not re- 
mombor whether Gobardhau Singh had 

or had not signed in his presence. He ad- 
mitted however that he had given evi- 
dence regarding the execution of this 
will in tho Court of the Tahsildar in the 
year 1905. 

Before this statement was put to him, 
he was asked if he could remombor what 
ho said on that occasion. His story was 
that ho could not, but that ho was pre- 
pared to say that any statement ho 
mado hoforo tho Tahsildar was true. 
Roshan Lai confirmod tho statement of 
Karnta Pra9ad regarding the preparation 
of tho will by Murli Manohnr and ho 
too states that Murli Mauohar read the 
will over to the Raja. The witnoss was 
cross-examined at very great length and 
clearly a vory strenuous oiTort was mado 
to break down his credit. He admitted 
that in tho suit which was brought by 
tho Allahabad Bank a year or two before 
the institution of the present suit he 
had told the Court that he had attested 
a will of Gobardhau Singh but was un- 
able to say where Gobardhan Singh had 
got it written. He admitted that he told 
tho Court on that occasion that Gobar- 
dhan Singh did not sign the will in his 
prescuee hut that it bore his signature. 
When this statement was put to the 
witness in cross-examination, he statod 
plainly that it was not a true statement. 
He explained that when he was being 
examined in the Bank case his memory 
must havo failed hin> at the time. He 
aaid that he had come to Court on that 
occasion in a hurry and the will was not 
shown to him. Tie went on to say that 
ut the time he was making his deposi- 
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fcion in the present case, he was able to 
say definitely that the Raja actually did 
sign the will in his presence in the oflice 
of the Sub-Registrar. This statement 
was made in the course of cross-examina- 
tion. The witness admitted that in his 
examination-in-chief he failed to make a 
definite statement on this point, but his 
explanation was that he had stirred up 
his memory since the time his examina- 
tion began and that at the time his 
answer was given he was thoroughly as- 
sured that the Raja executed the will in 
his presence. His last statement regard- 
ing tho execution of the will reads as 
follows : 

"The Sub- Registrar read the will to tkoRaj* 
and then told him to sign it and get it attested. 

It was then he signed and aftor it we attested." 

It is not to be doubted that Roshan 
Lai’s evidence is open to the adverse 
criticism which has been freely bestowod 
upon it. Tho Subordinate Judge seems 
to havo thought that Roshan Lai was a 
witnoss who in the matter of giving fnlso 
ovideneo was propared to sail as near tho 
wind as ho dared. Wo are inclined to 
agree with tho Subordinate Judge on 
this point, and we think thoro is rea- 
son to suspect that some attompt had 
been made to tamper with tho witnoss. 
Wo havo it that although a summons 
was duly served on him, Roshan Lai 
kept away from the Court and it was 
only when tho plaintiff, who wn6 hound 
to call him as being ono of tho at- 
testing witnesses, applied to the Court 
for a wnrrant for his arrest that ho ap- 
peared in Court. Wc think it is a for- 
tunate circumstance that the plaintiff 
was able to 9how that Roshan Lai was 
examined on two occasions in the year 
1905 shortly after the death of Gobar- 
dhan Singh for the purpose of proving 
the execution of the will. The record 
of those statements still exists, and it 
was no doubt tho knowledge of this fact 
that helped to keep Roshan Lai in the 
present case from committing downright 
perjury. Ex. 13 is a copy of tho state- 
ment which Roshan Lai made to the 
Tahsildar of Lakhimpur on 19th July 
1905 in the course of the mutation pro- 
ceedings. Obviously the original will 
was before the Court at that time and 
after seeing it Roshan Lai deposed that 
be identified the signatures of Gobar- 
dhan Singh on the will, signatures which 
he said were made in his presence in the 
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oliico o i the Sub-Registrar. lie Sold the 
Tahsildav that he was one of tho atu~t- 
ing witnesses, that Zamin Ali wa3 the 
other attesting witness, that t’.ie v.ill 
had been written by Murli Manoh'T w! 
was then dead, that the Raja to-i: sl»o 
will to the Sub- Registrar and handed *t 
over for registration and that it was 
then that he made tho signatures on the 
will in the Sub-Rcgistrar's oftice. 

The word "signatures used in tho 
plural i' to be explained by the fact that 
there are three signatures of Gobardhan 
Singh on tho document, ono at the bot- 
tom of tho document intonded to he his 
signature as exoeutant, tho other two 
signatures aro on tho back of the docu- 
ment and are rnado underneath tho two 
endorsements made by tho loj-isteiing 
officer on 13th Ncvcinbei 1903. K*;. 90 
is a certified copy of another stat ment 


made l> 

v Rc 

)tlian Lai to the T.ilisildar of 

N ighu-. 

|. — — . 

i II r 

'n 28 th Julv UK* ». The or i- 

ginul \v 

ill i 

ms not pionuced bo foie this 

Tahslld 

ar, l 

>ut Uoihan '.al deputed thnl 

hi* I,,*. i 

i* , i'ii 

ldy given e\ idci cc Ittfoto the 
T.iheildor regarding the ori- 

iiu hum . 

1 .ukliin 

iirui 

pur 

ginal w 

ill. 

ilis i-t itemenl to tho Tub- 

sildur • 

n 

iglusun ngiccs with wlnit lie 

stated 1 

iCf 3 

ro the Tulitildnr of 1 aklum- 

pur. 

Vo 

agl’ic with tho Subordinate 


Judge I t n I 

plain u v .i \ the statement lie m o., in 

t h o 13 

of this wil! is a clumsy one. but we no 
noi p to reject > I 

this ng false »nd unreliable. 

With rogard to somool tho contradi 
tions which appoar in his ovidence, i’ i 
fair to nmko allowance for the very long 
period which elapsed between the time 

of the events deposed to and the time 
On which tho witness was giving his 
evidonce. We must attach very gre t 
impoi tancc to Koshnn fail’s present- 
stalomont, namely, that the st-ry he 
told in tli*; Courts of the two T.’.hsildnrs 
was the true story regarding the execu- 
tion ol the will. At the time the will 
was produced in the revenue Courts 
there was no particular reason why 
Roshal. I .al should have mado anything 
hut a straightforward statement, and be- 
sides at that time the circumstances at. 
teuding tho execution of tho will wero 
all fresh in his memory. A good deal 
bus happened since tho time Roshan Lai 
gave evidence before tho Tahsildars. and 
it is only too probable that soma attempt 


has been made Ij cor.upt him and in- 
duce him to gi\o false evidence. This 
conjecture is, wo think foitilied by the 
fact that ho appeared as an unwilling 
witness in the present suit. 

V.ie next witness /.amin Ali entered 
Gobardhan Singh s service in the month 

November 1903, . nly a few days be- 
fore ;!io dato of tho registration of the 
will. Thcro is documentary ovidonco on 
the record to prove that the j ower-of- 
attorney which Gobardhan Singh gave 
this witness was registered at Lakhirn- 
pur on 10th No\ombcr 1903, that is to 
say, three days before tho will was re- 
gistered. Zamin Ali began his evidence 
hy saying that he did not remember 
whether or not Gobardhan Singh signed 
tho will iii his presence. He was aide, 

ever. t< hat Gobardhan Singh 
o t he back of tho 
will L'he d umonf wet 

He admit- 
• nature and that 
hie signature was dated 13th November 
ft is important to note, more- 
t th< wil N m Bigno I re ‘ Multh- 
' of the Bijua 
I^tatc. Tho witnes admitted that 

ocument on 
dat« ind tl it the att< station 
tho ol co of I he Sub- Regis- 
i n — iras pr< ssed for an 
id • as to whether tho Baja signed 
the will in his pro once in tho Sub-Ro- 
• I i newer was I hat ho 

Ho dep >sed i hat 
• > ittesi saying 
id ox< :utc 1 the will. Tire wit- 
ness was then confronted with tho state- 
ment which ho had made before tho 
T tho utation proceedings 

Rx. 1 1). This docu- 
ment haviug been put to him the wit- 
ness made the following answer : 

“I dl«l tell ths i .hfildJt tli.it tho Haj.1 signed 
ill ihc Seb Rcgi trur soflicc in my prc«oncoami 

tli .ii I attelcd. rbc sUteinenl i< true and 

correct." 

The witness wont on to explain that 
without his memory having boon re- 
freshed hy hoaring his previous state- 
. cut read out to him, ho could not have 
recollected all that had taken place at 
such a distant time. He was howevor 
prepared to sav after hearing his previ- 
ous statement that as a matter of fact 
the Raja did sign the will at the regis- 
tration oliico in his presence. The wit- 
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ness » il I>e remarked, does not pro- great deal of argument has been addres- 
ie.9$ :o know anything about the con- sed to us regarding the probabilities of 
terns of the will. He says ho never read such a thing having taken place, 
it and he was unable to say whether the It is pointed out that the Raja in the 
will had been read out in the Sub-Re- Mallanpur case had taken up the line 
gist rar’s office. Roslian Lai's story on that daughters were excluded from in- 


this point was that the will had been 
read out. The cross-examination of this 
witness brought out nothing to his dis- 
credit. He merely reiterated the state- 
ments he had made in his examination- 
in-chief. In answer to a question put 
by the Court he deposed that after the 
will had been executed, ho heard the 
Raja discussing the matter with one Nil 
Kanth Dhuj Sah who was employed for 
some time as a manager. Hi« story was 
that Nil Kanth told the Raja that he 
had done wrong to make such a will. 
The Raja's answer was that he wassorn 
for having dono so and would cancel it. 
We may dismiss this statement as being 
pure invention. We do not bclievo a 
word of it. 

Lastly there is tiio ewdenco of the 
witnoss Parbhu Dayal. Ho was not called 
upon to attest the document, hut he 
swears that ho was present at the re- 
gistration office at the time the will was 
prosontod and that ho saw the Raja sign 
the will and saw the two witnesses 
Roshan Lai and Zamin Ali attest .it. It 
is the fact that neither Roshan Lai nor 
Zamin Ali made any mention of tho pre- 
sence of this man at the registration 
office at the time tho will was put in. 
The Subordinate Judge says that it is 
not necessarily to he assumed from this 
fact that Parbhu Dayal was not there. 
Thore is no reason to disbelieve tho story 
of Parbhu Dayal that lie was in the 
employment of Raj Gobardhan Singh. 
He says that he was callod to Lakhim- 
pur at the time this document was re- 
gistered and that ho went there bringing 
with him some money which the Raja 
wanted. We are not prepared to differ 
from the view which the Subordinate 
Judge took regarding the evidence cf 
Parbhu Dayal. What theu is the sum 
and substance of the statements of all 
these witnesses, statements which we are 
prepared to, accept as being in the main 
true accounts of what took place ? Toey 
show to us very clearly that the Raja 
had made up his mind to make a will, 
first, in favour of his daughter and after- 
wards, when the suggestion was made to 
him, in favour of his daughter s son. A 


heritance and so, it is said, being con- 
scious of this fact, it is not likely that 
he would have made up his mind to make 
a will either in favour of his daughter or 
of her son, if she had one. It is one 
thing to say that a custom of exclusion 
of daughters existed in this family, but 
it is another thing to say that Gobar- 
dhan Singh necessarily approved of the 
custom. Being a talukdar ho had full 
powers to dispose of his property as he 
thought fit and if, as we believe ho onior- 
tained great affection for Mt. Bitto who 
wa9 his only child, then we can see no 
reason whatever why Gobardhan Singh 
should not have decided to defy tho cus- 
tom and to pass the property on to his 
daughter or hor children ; and we 
think thoro is ovory roason to be- 
lieve tho story told by Kamta Prasad 
regarding the motive which prompted 
Gobardhan Singh to piopnre this will. 
If Bachan Singh had no son of his 
own, and if thoro was any likelihood 
of his handing over tho property to his 
daughter, then wo think Gobardhan 
Singh might very well mako up his mind 
to soo that his own daughter or hor 
children should get tho benefit of his 
proporty rather than Bachan Singh's 
daughter. 

Another argument put forward is tiiat 
Gobardhan Singh could novor have in- 
touded to make a will of this kind in 
view of the fact that ho was greatly dis- 
pleased with the family into which his 
daughter was marriod. In fact evidence 
has been led for the defence to show 
that Gobardhan Singh was so much dis- 
satisfied with his daughter s marriage 
that he expressed an intention of never 
having anything to do with her. We may 
say at once that we believe that all the 
evidence given to this effect is false. The 
man who might have been expected to 
give the best evidence on this part of the 
case was Bachan Singh himself. He 
however as we have already mentioned, 
preferred to remain away from the wit- 
ness-box. It is proved that Bachan 
Singh was present at the marriage and 
took a prominent part in the marriage 
ceremonies and festivities. He now asks 



1918 


Baj Bachan Singh v. Sh \ti;anji 


Oudh 203 


the Court to believe that certain events 
took place at the time of the wedding 
which inconseil Gobardlian Singh so 
much that ho shut himself up and re- 
fused to have anything to do with the 
proceedings. This story hcs been al- 
lowed to be told by two outside wit- 
nesses, one oi whom is a retired Sub- 
Inspector of Police named Ghulam \a/- 
dani ; another isl). W. 1. a follow named 
Liakat Ali Khan, who follows the profes- 
sion of a mukhtar or karinda. 

According to Liakat Ali Khan's state- 
ment at tho time when the marriage 
took place ho (cho witness) was in the 
sorvico of the Talukdar of Kothwara. He 
mentions that the talukdar was unable 
to attend the wedding hut went somo 
little time afterwords in ordei 1 P»V 
his congratulations to Gobardhan Sir h. 
According to Liakat Ali Klmn on that 
occasion the Kait told ’ll-: I’ ., kd < »f 
Kothwara that it was > d thing he 
had ii I been i osoi at th 
ouuso he (Gobavdhan Singli) had been 
disgraced. Ho said that his daughter 
bad lost her reli gion (bo d I 
Ah rogurds this statement we need only 
refer to tho ovidonce of Saiyed Hu/.a 
Husain, tho talukdar who was employ- 
ing l.ialcat Ali Khan at this time. His 
story is that no such conversation over 
passed hotwoon Gobardlian Lingh and 
himself. Wo have no hesitation there- 
fore in disposing of Liakat Ali Khan's 
story as being untrue. As for tho evi- 
dence of tho Sub- Inspector wo are unable 
to attach much importance to it. It appe- 
ars that ho was sent to Gobardlian Singh's 
house for tho purpose of keeping order 
at the time of tho wedding festivities. 
Ho was not invited there as a guest, and 
his cross- examination tends to show that 
his knowledge of the events ho deposes 
to was acquired by hearsay. Other evi- 
dence was givon for the purposo of show- 
ing that Gobardlian Singh practically 
cut off all connexion with his daughter. 
Tho lie to all this lias been given in the 
evidence of the two Ranis, whose state- 
ments wo are prepared to accept. We 
might observe here that neither of those 
ladios is the mother of Mt. Bitto who 
was Gohardhan’s daughter by another 
wife. It can hardly bo suggested there- 
• fore that they have any particular in- 
terest in supporting the plaintiff's case. 
They deny altogether that Gobardhan 
Singh was displeased with the marriage 


• swo pat.hr/ - we e sent 

on various occasions » he lady alter she 
hi « gone to her husban 3 home. 

Th.- v i - ils< • ide ■ rom t i Shah- 
I , in our opi o.i, 

conclusively that these 
actually sent -..nil wo ! me fore dismiss 
as tier ion he story *.li *.t Gobardhan 
e up his i lind i <> have 
nothing more t*» io with V.s daughter or 
any child that migl ho hoi n fi »m her. 
Even tho defend;' nt* witnosse* v.ero not 
prepared to go the length <»i sayir... Mi.it 
Gobardhan Singh had ceased to ) .o .nv 
regard for his child. Wc have t lie state- 
ment of the witness Mendal i.ul that 
Gobardhan Singh had a groat uJi'ection 
for Oitto and that, he was not in ay 
, c marriage. An- 
other objection put ! ril to tho story 
• t he will is the 

i i n 
1 • 

It is Argued that theie was no reason 
why, if the will ii. its present f>’‘ ni was 
ready io» execution t the end of August 
1903, it should not have been there and 
then signe l and attested. 

It • : pected that any 

definite ovidenco should he forthcoming 
on lain ig the delay in 
execution. Kainta Prasad indeed suggests 

• be Ra i ... ud (only called away, 
;t i tor t bo lair copy of the will ban been 
prepared, by reason of his wife s illness. 
Tb i - at eint n may <> ma y not be ti ue, 
but it is a9 likely as not that Gobardhan 
Singh determined not to be in too great 
a hurry about making a final decision 
regarding tho disposal of his estate. The 
evidence all shows that lie took a long 
time ill discussing the matter before lie 
arrived at the stage of having a preli- 
minary draft prepared ; and it is by no 
means unlikely that ho was further 
determined to deliberate over the mutter 
before he finally decided to put ins name 
to the will. While it may be an unusual 
thing for a document of this kind to be 
presented for registration without hav- 
ing been previously executed, wo are not 
prepared to say that this circumstance 
is so suspicious as to justify us in '.eject- 
ing the story of the witnesses regarding 
the execution and attestation. 

To sum up this part of the case, we 
think the learned Subordinate Judge has 
expressed a correct appreciation of the 
evidence which was before him. ne 
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refers in his judgment to certain pieces 
of circumstantial evidence which forti- 
!iod him in accepting the statements of 
the plaintiff’s witnesses. He points in 
the first place to the fact that the will 
was produced very shortly after the 
death of Gobardhan Singh. He further 
points out that at the time the will was 


Bachan Singh knew all about this will 
from the very moment«it was produced, 
it not before, and it is impossible to sup- 
pose that the terms of this will could 
have been kept from his knowledge, and 
yet we have it that a will about which 
so much is said in the present suit was 
allowed to go unchallenged by Bachan 
Singh up till the time the suit was 
brought by tho Allahabad Bank in the 
year 1912. Then again, as the learned 
Judge observed, tho publicity attending 
tho execution and attestation of tho will 
is a strong point in favour of tho view 
that it is an absolutely genuino docu- 
ment, and due weight must also he given 
to the fact that it was registered. We 
have no hositatiou thorofoio in affirming 
the finding of the Court below. Wo 
believe that this will was as a mat tor of 
fact exocutod by Gobardhan Singli on 
13th November 1903, that it was at- 
tested ou the samo date by t he two wit- 
nesses Roshan i*al and Zamin Ali, that 
it was prepared in accordance with in- 
structions given bv Gobardhan Singh, 
that it was read over and explained to 
him after the fair copy had been drawn 
out and that it expresses correctly the 
intentions which Gobardhan Singh had 
formed regarding the disposal of his 
estate. 

It. is not necessary for us to find that 
Gobardhan Singh could have understood 
every single word contained in the will. 
Most probably he could not understand 
such of tho expressions as are technical 
and high-flown, hut we entertain no 
doubt, whatever that Gobardhan Singh 
did intend that his property should pass 
alter the death of his widows to his 
daughter's son : and we have no reason 
therefore for supposing that he did not 
understand and approve of the contents 
of the will. In our or'ini° n > *he plaiutiff 
has established everything which under 
tho law he was bound to establish for 
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the purpose of obtaining a declaration 
that the will was a genuino and valid 
document. This is the main part of the 
appellant’s case and we have only now 
to deal with one or two other points 
relating to the construction of the will 
and to the form of the decree which the 
Subordinate Judge has granted. As re- 
gards the construction of the will, the 
view taken by the learned Subordinate- 
creates a vested re- 
mainder in favour of the plaintiff which 
is to take effect in possession immedia- 
tely on the termination of the life-estates- 
created in favour of the two widows. As 
regai ds the ten villages which under the 
will are to go to Bachan Singh for life 
after tho doath of the two widows, the 
Subordinate Judge declared that the 
plaintiff has a contigent remainder. 

It has been argued very strenuously 
that we ought not to find on the 
language of the will that tho plain- 
tiff lias any vested intorest in the 
property bequoathed to him. Wo are 
asked to find that Gobardhan Singh- 
could only have intondod that the 
plaintiff was to have this property 
in the event of his surviving tho two 
widows. To this ono answsr is that 
if Gobardhan Singh had any such inton- 
tion, it would have been very easy for 
him to give expression to it by provid- 
ing in tho will that tho plaintiff was 
only to take tho estate in caso ho sur- 
vived the Banis. Tho fact however is 
that there is nothing in the language of 
the document to indicate that Gobar- 
dhan Singh had any such intention. 
There is n gift of a life estate to the 
Banis with an absolute gift over to the 
daughter s son, and it )9 not denied that 
this language, if given its duo legal 
effect, amounts to tho bequest ol a ves- 
ted remainder- in favour of tho present 
plaintiff. But it is said wo ought not 
to construe the language of the will by 
the rules which would he observed in 
dealing with the will of a testator in 
England. It is argued that Gobardhan 
Singh knew nothing about vested or 
contingent remainders and that it is 
more natural to .suppose that he intend- 
ed the property to go in the usual way 
it would go according to the provisions 
of the Hindu law. 

If Gobardhan Singh was content to 
let his property devolve according to the 
Hindu law, there appears to have been 


produced and the mutation proceedings 
were going on, Bachan Singh was still 
the manager of Gobardhan Singh’s Judge is that it 
estate. It is not to be doubted that 
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no particulai reason why he should have 
Con© to tho trouble of making a will, at 
nnv rate °f making a will containing tho 
directions which we find in the docu- 
ment now before us. We have already 
ex pressed our belief that it wis tho in- 
tention of Goberdhan Singh to prevent 
this property from going away to the 
daughter of Bachan Singh, and this be- 
ing so. there can, wo think, bo no good 
reason why we should not assume that 
in order to anticipate such a contingency 
Gob irdha n Singh had made up his mind 
that tho property should go into tho 
family int> which his daughter hid 
married. Wo h ive no doubt therefore 
that t he Snhordi onto J u Igevras perfectly 
right in holding tint under the terms 
of this will the pUintill 1 

interest in tho e»ta-e 1-fr by Gohirdhin 
Singh. Wo may conclude onr olwerva- 
tions on this part of • be case by draw- 
ing attonl ion to the f:»ol 1 ' >■ tlih 
thn rpin«tion of tito oi’ui'i of the interest 
taken hv 'ho pliiiUill under the will 
was tho subject of an isuui in the G..urt 
below. n i argument was .iddrr* -d to 
tho Court hv the defendant's learned 
counsel. It is only whim tho c :*o comos 
up hero in npp al tint it his h <»n ar- 
gued sorioii'dy that the interest of tho 
pinin' ul‘ in tho pr )p *rty is not a vc-tod 
interest. 

Before concluding our judgment vo 
havo to refer to on** p>int which it was 
sought to in .ko on behalf of tho appel. 
lent, a paint which is rain-id in pari. 2‘> 
of tho memorandum «.f appeal. It is 
com pi lino I lint tho Suhjrdinat" Judge 
wrongly rofu-ed tc allow tho issue of a 
commission for tho examination of Sir 
H ircourt Bui lor. who was at tho timo 
tho trial was going on ttio I.imiton mt- 
Clovernor of Burma. Tho object of ap- 
plying (or tho i*Aue of this commission 
was to obtain Sir H.ircouri't evidonca 
rogarding his opinion of tho stato of 
mind of Raj G ibirdhan Singh with 
whom, it is Slid, ho was acquaintod 
in mv years ago at the time when ho was 
tho Sett lement Ollicer of the Khori dis- 
trict^ Tho applic ition for tho is-uo of 
a commission was made to tho Court on 
Oth January IHKi, i.o., more than a year 
afte r tho instituti »n of tho suit. On 
6th January tho Subordinate Judge ro. 
fused to issue tho order. It appears 
from tho proceedings of tho Court below 
that au atfiJavit was filed in support of 


the ipplication for the issue of a core- 
mission. Tlio learned Subordinate Judge 
point 1 parti - 

. :■ - 

vit. ilo lurdicr p ji jtcd out . mifc no 
suggestion to call Sir Ilarcourt Butlnr 
was ever undo until 5th January 1916, 
after tho plaintiff had dosed bis ovi- 
deuco. At the lime the application was 
presented tho o of the defence 

witnesses w is being t a Icon In these 
circumstances wo think tho Subordinate 
Judge was thoroughly justiuod in • ef us- 
ing to issue a commission. 

Lastly th ro remains tho form of too 
declaration contained iu the decree. We 
have ill-end y id that wa agree with tho 
find hi of 'ho Subordii .tc Judgo that 

it in tho 

prnp-rl / h |u .tho I (o him by Raj 
(I ! irdb in Sit ,-h, in ', fc » f tr is the dec- 
ic- : o - 1 • ; i tho nat iro of tli.s interest 
can sen n a rcasnn to intoiferO. The 

1 

in *. . i •* g nui..cn -s and vali lily of the 

I e an 

c ■ • i n of t!ie opinion of tho Court 

ro ii \ tho ni.uro of tho interest 
vrhi h Ins accru 'd to him. 

Th -i • i •tutains however tho question 
rs to ’Imtlior in tho circumstances tho 
C u»t was justified in making any do- 
1 , tho oat uro of • he 
plain’ ill ‘s inlcm-t in the tun villages 
which wore refurrod lo in tho will. 
With rogird to this portion of tho pro- 
p *rty the position ist'.ii;. Tho villagos 
aro named by na «-o in tho will, and it 
is providod tint after tho domise of all 
1 1 io thrun widows of tho testator these 
villag s aro to ho hold by Raj Bachan 
Singh for tho period of his lifo. It is 
further provided that, if Bachan Singh 
should have a son. tho ton villages are 
to descend to him in full ownership 
after the termination of Bichan Singh's 
life estate. Further it is provided that 
in the ovont of Bichnu Singh's having 
no male issue, tho ton villages aro to re- 
vert to the estate after Bichan Singh's 
death and are to becomo tho property 
of the taslator s daughter. From this 
la«t clause in tho will it would appear 
that this provision was made at the time 
when Gohcrd han Singh was still minded 
to dispose of hiscsfuto in f tvour of his 
daughter and before it had been suggest- 
ed to him that tho bequest in tho Grsfc 
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instance should be made in favour of 
the daughter’s son, if she had one. 

After hearing the argument of the 
learned counsel on both sides we have 
come to the conclusion that in view of 
the contingencies which may happen, 
the interest of the plaintiff in these ten 
villages is so remote and uncertain that 
it would be premature and futile to give 
any declaration regarding it in the pre- 
sent case. In the first place both the 
widows are still alive and one of them 
is a compatatively young woman. In 
the next place Bachan Singh is at pre- 
sent not much over 40 years oi age, and 
it may very well happen that a son may 
still be born to him, in which case of 
courso the ton villages will pass to his 
Usue. In these circumstances we think 
the plaintiff cannot reasonably call upon 
the Court to give any pronouncement 
regarding the nature and extent of his 
interest in the ten villages just men- 
ticned and we direct therefore that the 
decree of the Subordinate Judge bo mo- 
dified in this respect by striking out the 
declaration contained in para. 3 of the 
lower Court’s decree, which roads : 
(3) “That he has a contingent remainder 
in the said excepted items 2, G. 7, 11 
to 14, IS, ”1 and 61." In other respects 
the decree is affirmed and we dismiss 
this appoal with costs to the respondent. 

B.V./R.K. Appeal dismissed. 
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Kanhaiya Lal, A. J. C. 

1'nr'ja Prase' 1 and ethers — Defendants 
— Appellants. 

v. 


liar.: Cham •: —Plaintiff — Respondent. 

Second Appeal No. 373 cf 1917. De- 
cidod cn 11th Juno 1918, from decree of 
nut. Judge. Hardci. D - 6th -Time 191 • . 

Oudh Rent Act (22 of 18J6). S. 310'- 
Grove-bolder granted land (or planting 
prove without any contract to pay re-t is not 
tenant— Cultivation oi land oofs rot rrake 
grove-holder tenant -Notice for ejectment ;s 
not valid so !on 3 ** grove exist*. 

A person to whom ’ana 
pui-pt-e of plantia 


a grev: 


t: 


to pay 


rent 


;« granted for the 
without an" -:oi>- 
icaani within the 


;rorc- 


meanms of the Ondu Rent Act. He i* a 
holder and is to a*ld potion -o long 

fit the land retains the character of a grove. The 
mere fact that thelrcd i* liable to resumption 
o' a' essment of rent, if brought under cultiva- 
tion after the prove cx.u* to exio:. dee- not 
nuke the grove -bcldor -. tenant *o as to reccer 
him liable to ejectn:* : notice at will so bag 
a* tl.e grove exists. iP 207 C Ij 


A. P. .Sett and Har Gobind Das— for 
Appellants. 

Harkaran Nath Misra — for Respon- 
dent. 

Judgment . — The dispute in this case 
relates to plot 589/1 khasra measur- 
ing 7 biswas, which is occupied by a 
grove planted by the plaintiff. The de- 
fendants are the proprietors of the land 
on which the grove stands. They took 
proceedings against the plaintiff iu the 
revenue Court for his ejectment from 
the said land, treating him as a tenant 
paying rent. The plaintiff contested the 
notice of ejectment hut was unsuccess- 
ful. The finding of the Board of Revenue, 
which directed his ejectment, was that 
there were some very young trees in No. 
589/1 and that the said land was not 
held rent-free under a grove-tenure (Ex. 
A-7). The present suit was filed by the 
plaintiff for a declaration that he was 
the grove-holder of the said plot and had 
a right to maintain his possession as 
such and that the defendants were not 
entitled to eject him from the same. His 
allegation was that the grove in question 
was planted by him 16 or 17 years ago 
with the permission of Dargahi Lal, the 
father of the defendants, that ho built a 
pacca woll over the land and that no 
rent was ever paid by him to the plain- 
tiffs. In othor words, ho denied that bo 
was a tonant of the defondants and sot 
up his right to maintain the grovo so 
long as tho grovo existed. The defend- 
ants pleaded that tho land in dispute 
was cultivated by tho plaintiff at a ren- 
tal of 8 annas per annum, that there 
wore 8 trees on tho said land, some of 
which were planted by the plaintiff, 3 or 
4 years ago without tho consent or per- 
mission of the defondants, and the rest 
had sprung un spontaneously, that tbe 
well standing in the land, was con- 
structed by the plaintiff without the con- 
sent or permission of the defendants 
during tho pendency of the ejectment 
proceeding, and that the suit wae not 
cognizable by the civil Court. They fur- 
ther stated that in the survey which took 

place in 1302 Fasli.the number ef t he 
plot in dispute was changed from oSJ 1 
to 389 2 

The Courts below held that the land 
in dispute was given by Dargahi Lal, the 
father of the defendants, to the jdamt £ 
for planting a grove about 16 or 1/ >ea.fc 
1% that the trees standing thereon were 
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planted by the plaintiff and that no rent 
was paid by him for its occupation. In 
regard to the question of jurisdiction, 
the opinion of the Court of first instance 
was that the plaintiff was not a tenant 
but a grove-holder and as such he was 
not liable to ejectment by notice, but 
before the lower appellate Court that 
question was not pressed. A tenant is 
[defined in tho Oudh Rent Act (22 of 
1886) as a person liable to pay rent. A 
person to whom land is granted lor l he 
purpose of planting a grove without any 
contract to pay rent is not a tenant 
within the meaning of that Act. He is a 
grove-holder and is entitled to hold pos- 
session so long as tho land retains the 
character of a grove : .’/r/n/i .!': K >; <» ’ 
v. Gvrdin (1). lie is res 
and n • rent can bo assessed on the land 
contrary to the t riginal lisenfo or gi nt. 
mu< e land I 

long as the gro\o exists. 

As pointed out in ItaghuLar v. Jtaja 
Ham pi! Singh (>), the revenue Courts 
have exclusive juriadicth n to decide, 
where a tenancy h admitted, what tho 
nature of the tenancy is : hut when tho 
oxistcnco of tho relation of landlord aud 
t anun*. is domed, they havo no oxclusivo 
jurisdiction to decide as to tho existence 
of sm i: relation. Tli? moro fact that tho 
land is liable to return pti n 
rnCnt of rent, if brought under cultiv'- 
tion ftor tho grovo ceases to exist, does 
not make the grovo- holder a tenant *.* 
to yonder him liable to ojcctment bv 
notico at. will long as the grove exist-. 
On the findings arrived at in this ca.-e. 
which arc conclusive, tho proceedings 
ti ctment against tho plaintiff 

in Ihu rovei. uo Court wore without 
in: i im ! hi. Tho appeal fails and is dU- 
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Sir... t AM* :<.\NH.\'YA Lai., A. J. Cs. 
L l m K i lefendaol — 

A ppei 1: nt. 

v. 

Mu. >ri Kuuimr and others— Plaintiffs 
— Respondents. 

. it Appeal N< . Id of 191G, Decided 
or i.'rh -January IMS, from decree of 
Add!. Judge. Fyzabad, D/- 21st Febrtu 

avy iO"'j. 


(•I Civil ?. C. (1908). S. 92— Deed of en 
dowmcnl silent as lo nature of trust — Trust 
held lo be public trust on basis of extrinsic 
evidence. 

Where .« deed c endowment did not expressly 
state whether tb • temple built by the executant 
was inf .nd' •! for privat- **r for public worship, 
bat it v « found from extrinsic evidence that 
the executant \.i •. ;i«. . t<» obtain religious 

benefit f>> r her it. that ti.” t cm pl« lird liceis 
from its very : J iu-ii.: nj-ju t" the puhlh for 
worship and 1h !.• nMouuri religiot fes- 
tivals Lad > •’ a 1 ’ • d « b*-r.-i ts i i • public 


manner. 

EM: that th 
public lru»‘. tro.tej tor rcligi 

<b) Civil P. C <1908). S 

titled to worship can sue. 


I'or- 

■ans ba*. ing :v 

i teiui 

<!• iut'-iKM-il : 

-ctcnl 

to ilislitUtc 


il" purport... 

f !• •.*)' *. i\ 

92 -Persons en- 

frfoun woo liip ii> 
vvoi*hii*. -re con • 
S. 92.’ fI'209C2j 


fc) Civil P. C. (1908.. S. 02— Trustee not 
e.ciity of mi»ira..a -einent or mil appropria* 
tion— Stiil Co. rt mry fromc scheme for 
belter management. 

v. i . . • Court does uol find •» truitoe to be 

I « mlwpproprbf 
full dl . • 

t inn to frame « honv lor the belter manage- 
mail ol the truft if under the circumstaucc- 
!> <«.'urv i- <1 utliil iu the interest >-f 

CP 910 ( I] 

G >> #v • Xath Mura and MMtendra 


I’eo 1'iiniw — for Appellant. 

.1. P. Sen, H. K. C\otl i and Sahg h‘ *tn 
for llcipoudoots. 

m ppeal arises out 

a j uit brought by ; he Into Raja I'dai 
T'rfttnb Ady a Dat Singh, C. H. f.. oi 
Bhinga. m.w represented by his wid w. 
ami thr • 1 or pc»s< nt for tho romot .! 

• -i Mt. i. kshmi Kunwar from her posi- 
tion :m r. trustee and tnanayov of a 
to pi *.: Aiudl.i.i and iho property ti- 
re ..air. . ;o it. The temple aforesaid 
' as co:: • .Uc. .1 by Thakurnin Slikhraj 
Tail; I dar t d Deotaha. At 
■ ■ . Settler 

-he Dc • ..ha I'stato \ as incorporated 
with that o; llhinga. In 1ST! Thakurain 
Suklnr. i 1\ nv.i.r succeeded in establish- 
ing her right to d o Dcotalm estate and 
obtained possession thoroof under a de- 
cision ot their L"?d$l.ips of tho Privy 
Council in Mi. Thakurain So< \hr.ij Koo. 

V. ... r .i.icr.i *’• }. T 1.0 construction 
of the tcj'iplc was started in 18-17 and 
completed in 1*^ t. On 21st May 1S72, 
Thakuiaii- Suklnaj Kunwar executed 
what she described as a muafinain.i or 
deed of mur.lt grant, entrusting tho vil- 
lage Dhartn Nagir, forming pavt <f the 
Dectaha estate, to her family guru cr 
"T (1870-79) 14 M I A 112 = B It r2H (' 
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preceptor Malianb Kangrajpat for the pur- 
pose of providing for tho performance 
of tho worship of and the offering of 
hho < or food to the deity installed in 
the temple and authorizing him and 
b ; s successor to collect the rents there- 
of wunwUfc any liability foi the payment 
of the revenue and to apfly t.c same to 
the purposes cf the trust. By toe aid 
deed she directed her heirs and descen- 
dants for all generations to come not to 
interfere with the collection of tho rents 
0 f the village, which was set apart lor 
the said purposes. Od the same date 
gho executed a will, bv which she bo- 
queathod the rest of her estate to Raja 
Udai Partab Adya Dal S.ngh o« Bhinga. 

On 2nd Juno 1875 the lady died with- 
out leaving any issue. It is not denied 
that Rangrajpat remained in possession 
of tho temple and of the village endowed 
for its use till his death m 1883. lie 
was succeeded in tho management by 
his son Hasikraipat alias Rabbinpat, 
who died in 1905. and was succeeded »n 
turn bv his widow Mt. Ukahmi Kun- 
wav the present defendant-appellant. 

1893 and 1911 several attempt* 
*£7l by th. Court of Wards in 
durgo of tho Bhinga estate and after 
IK role ISO by tho Raj* of Rhine* to 
obtain posse sion of tho villapo and tho 
fnmnli) hut they wore unsuccessful. A 
suit lUo'i by ti.o court of Ward, in .89 
was dia.ni.Md on the ground that tho 

0 ^ tho sround that tho .food of 2 . st May 
1S7» created an endowment for a public 

religious 

H^'th ' tf^tvil PC. ^ (Ex. 8:0 

In 1911 a suit brought by th. R«)'ol 

withdrawn. In V.W the Raja however 
succeeded in obtn.ning a J 

resum pt.on of the v ■ Rent Act. 

sent suit the r^' ' ~ e ment of the 

“.od x b-b;' h "f d :rr n ; D h D a 3 , 

trust neglect, ng to 
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keep accounts and disregarding the regu- 
lar performance of worship and the 
celebration of the customary festivals, 
and that she had misappropriated jewel- 
lery, clothes and other valuable furni- 
ture appertaining to the temple. It is 
also asserted that she is an illiterate 
pardannehin lady about 70 years old and 
consequently incompetent and unfit for 
the office mid duties appertaining to the 
trustee oi a temple. The learned Addi- 
tional ;ge exonerated her from the 
charge of neglecting the trust and mis- 
appropriating its property; but in tho 
interests of the trust framed a scheme 
for the better administration of tho 
trust, giving the defendant a position on 
the Board of Tiustees. The defendant 
seeks to challenge tho decree passed by 
the Court below on three grounds. In 
tho first placo, she contends that the 
plaintiffs other than tho Baja Bhinga 
had no right to institute tho suit inas- 
much as they wore not interested in tho 
object of tho trust. In tho second place 
she contends that the trust was a private 
tiust in regard to which the Court had 
no power to interfere under S. 92, Civil 
P. C. In tho third placo, she argues 
that on tho finding that sho had com- 
mitted no broach of tiust. she ought not 
to have been deprived of hoc power of 
management. 

In tho writton statemont. filed by her 
in tho Court below, she had denied the 
existence of * tiust of any kind whatso- 
ever suggesting that tho temple had boon 
made over to her father.in law Hang- 
raj pat Tewari. by Thakurain Sukliraj 
Kunwar, hut no such position has boon 
taken up in this Court. In tho deed of 
endowment, executed by Thakurain Sukh- 
raj Kunwar, it is not expressly stated 
whether the thakurdwaraor temple built 
by her was intended for private or for 
public worship; but from tho circum-: 
stances admitted by tho witnesses of 
either party, that tho temple has been 
from its very beginning open to tho pub- 
lie for worship and that the customary 
religious festivals have been celebratedj 
therein in a public manner, thera can 
be no doubt as to the intention of the 
author of the trust The lady lived 
in Bhinga. 'he temple was construc- 
ted in Ajudhia. a place of pilgrimage. 
The lady had no issue and was obviously 
anxious to obtain leligious benefit for her 
soul. The temple forms the main struc- 
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ture in a set of buildings in one of which 

she herself lived in the latter days of 
her life, looking after the performance 
of worship, and died, fn the written 
statements filed by Rasikrajpat. the 
husband of the defendant-appellant, in 
the previous suits, it was distinctly ad- 
mitted that the trust was not a private 
trust, lu her own statement in one of 
the previous suits, the present defen- 
dant-appellant admitted that Thakurain 
Sukhraj Kunwar had told her that she 
had built the temple fortho public bene- 
fit and to perpetuate her name (Kx. 10 ). 
fn her abatement In this case aba simi- 
larly admits (0. P. 233) that the templo 
was constructed for being visited by tho 
Hindu public and that no restriction 
was plajed on visitors. Several wit- 
nesses of tho defendant appellant, in- 
cluding lUnko Bo'iari Lai (O. P. 1 . 

Mahabir Prasad (0. P. 19?*). Shimhhu 
Nath fO. P. 201) and ! li Day il (O. P. 
220 ), also admit that tho temple is open 
to the Hindu public like the ther tem- 
ples at Ajulhia. Tho evidence adduced 
to show that a gift of tho tcm|do was 
mado in favour of Rangrajpit after it 
was c »mplol id, 

by tho loarnod Additional Julgo. In 
Muhin hit ji v. Tiki l Sri G^rdhm 
Lalji (2) thoir Lordships of the l’rivy 
Council pointed out Mu' apart from 
positive testimony of the point tho por- 
formancc of tho worship of an idol in 
acsordanco with the rites of the sect for 
whoso bonolit it was hold, might ho troat- 
od as good ovidonce of dedication, an I 
tho ordinary rule of the Hindu law, re- 
lating to tho descent of private property 
would not apply to tho temple, whore 
such worship was conducted. The ovi- 
donco led in tho case sufficiently justifies 
tho finding of which tho loarnod Addi- 
tional Judgo has arrived. 

Tho next question is whether this 
tomple being one intended for public 
worship tho plaintiffs other than tho 
Rijaof Bhinga woro sufficiently intercts. 
od in its propor management to ontitlo 
thorn to bring tho suit. S. 539 of tho 
old Civil 1*. C. required that tho persons 
who would have a right to sue under 
that section, would have a direct in- 
terest in tho trust: hut the word 

direct” was takon out by Act 7 of 
1888. Tho inforonce as pointed 

2. (1018) 8ft All 388=310 IC 837=40 I A 07 
(P 0). 
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out in Sajedur Raja Chowdhury v. Gour 
Mohun />.« s Raishnav (-1), is that tho 
legislature intended to allow persons 
having the same sort of interest, that is, 
snffi 8. 14 Vet 20 of 1 863, 

to maintain a suit under S. 5-39. In 
Jawahra v. A I; bar llusuit ( I ) and Jugal, 
kishorr v. L ikihm \nd is Jiirihuinthdas 
(•’»), it was accordingly held th it any 
person having a tight to us ? a mos | uo 
or a templo for purposes of devotion was 
entitled to seek a pr >per a Iminisf ration 
of the trust and to prevent its breach. 
Plaintiffs 2 to -1 are as nmeh i uteres! e I 
in the proper m m igoment of the (rust 
as plaintiff 1 for they have a light to 
perform worship in the temple whenever 
they \ iait Ajudhia, and as the suit was 
filed with the Icavoof tho Legal Remem- 
brancer, flic M-urt Ik* low had ample 
juris diction to ontorUin it. 

In regal d to the alleged breach of 
i \ : it nal Judge finds 
nt kept no 

i - m nts "i tho inc itno, derived from 
tho temple, that she allowed one of her 
relali ms to liio in one of tho buildings 
ill i dl 'd to tho temple prosumubly with- 
out tlie payment ol any rent, that tho 
I untin. s inside the templo had linen 
I, an 1 that i e tc!< wa« n »tice i- 
to tho temple. 
He exonerates tho lady from tho charges 
of misappropriation of jewellery and 
furniture liolonging to tlie temple and 
the neglect of worship and the celebra- 
tion of tho cunt unary festivals. Tho 
.small funds it tlie disposal of the lady 
after tho temple was doprived of its 
main income from tho village Dharam 
Nagar by the Rija oi Bhinga, are pro- 
bably vosponsiblo for the expenditure in 
connexion with tho temple having to bo 
kept within tho narrowest limits. But 
in tho interest of tho proper administra- 
tion of the trust, it is desirable that 
an account should bo kept of such in- 
come. as may ho realized, and of its 
being put to tho best use. A poison, who 
has no business in connexion with the 
templo should not moreover, bo allowed to 
stay in its precincts without paying any 
rent. The position of tho defendant as 
an illiterate pxrdanashin lady of an ad- 
vance 1 ago an l protracted to some ex- 
tent by diseaso also rende rs it desirable 

~3. (1S97) 24 Cal 418. 

4. ( 18S5) 7 All 178. 

6. (1893) 23 Bom 059. 
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no male issue, who can help her in the 
management of the trust, and we agree 
with the learned Additional Judge that 
a Committee should be placed in charge 
of the temple with a representative of 
the family cf the founder of the trust 
and another representative from the 
family of Rangrajpat, the family precep- 
tor, and a third selected from among the 
respectable Hindu residents of Ajudhia 
or Fyzabad. Rangrajpat ha9 however 
no male descendant alive, and it does 
not seom desirable that after the death 
of the defendant either her widowed 
daughtor or her widowed daughter-in- 
law should necessarily bo accorded a 
position on the Board of Trustees. Rang- 
rnjpat had four brothers, from among 
whoso descendants a suitablo represen- 
tative can be selected to take up the 
placo of febo defendant when it falls 
vacant. 

The plaintiffs have hold certain cross 
objections, impeaching the findings, at 
which the learned Additional Judge has 
arrived, and questioning tho propriety 
of tho schomo which ho has framed. Wo 
do not think that any of theso objec- 
tions, except in so far as they have 
already been dealt with abovo, aro en- 
titled to any weight. In deference to 
the wishos of tho founder of tho trust 
and tho interest which the defendant 
has shown in preserving the trust pro- 
perty, wo do not consider it desirable to 
remove her ontiroly from tho manage, 
ment. Hor position as the widow of the 
family precoptor will exert an influence 
for good in favour of the temple, while 
hor absonce may alienate the sympa- 
thies of many by whom Rangrajpat and 
his family were held in very high es- 
teem. We append a scheme for the ad- 
ministration of tho trust which modi- 
fies the scheme framed by the learned 
Additional Judge in a few particulars 
and subject to that modification we dis- 
miss the appeal and disallow the cross- 
objections, directing tho parties to bear 
their own costs throughout. A copy of 
the scheme will be sent to the members 
of tho Committeo for information and 
necessary action. 

B.V./R£v^ / Appall dismissed. 

Advocate U./’ C - ur * 
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Kanhaita Lai, and Daniels, A. J, Os. 

Bishunalh Singh and another— Plain- 
tiffs — Appellants. 

v. 

Baldeo Singh and others -Defendants 
— Respondents. 

First Appeal No. 7 of 1916, Decided 
on 28th June 1918, against decree of 
Sub- Judge, Hardoi, D/- 23rd September 
1915. 

(•) Evidence Act (1 of 1872), S. 92— S. 92 
does not apply to claims by or against third 
person. 

Section 92 is confined to proceedings between 
the parties to the deed or their representatives- 
in interest and has no application to claims bv 
or against third persons. (P 211 C 1 J 

(b) Evidence Act (1 of 1872), S. 92-Oral 
evidence to show real nature of transaction 
contained in deed is admissible. 

Parties to a transaction which is not really an 
out and out sale are not estopped in a suit for 
pre-emption brought by a third party Irom ad- 
ducing oral evidence to show the real nature of 
the transaction, even when tho document evi- 
dencing the transfer stands in the form of n salo- 
deed. [P 211 C 2} 

(c) Evidence Act (1 of 1872), S. 115-Ob- 
ject of S. 115 explained. 

Section 1 15 contemplates somo act or conduct 
affecting the party pleading it and haying tho 
eficctof inducing him to change his position for 
the worse. fP 21 lC 2 l 

(d) Evidence Act (1 of 1872). S. 1 15-Right 
of pre-emption cannot be obtained by means 
of estoppel— Transaction of sale— Suit for 
pre-emption is maintainable— Pre-emption. 

Unless a transaction is really ooo which gives 
rise in law to a right of pre-emption, no such 
right can be obtained bv means of an entoppol. 

[P212C1] 

Thcro is no estoppel where all that Is proved 
is that the transaction in dispute was in form n 
saloand that the plaintiff troated it ns ia sale 
for the purpose of bringing a suit for pro-omp- 
tion which bo would not otherwise bavo boon 
entitled to bring. [P 212 C 1) 

Goharan Xath Mixra — for Appellants. 

Samtultah Beg — for Respondents. 

Judgment — This appeal arises out of 
a suit for pre-emption in respect of a 
sale deed. dated 5th January 1914, exe- 
cuted by Ram Singh, now represented 
hv defendant 3, Partab Singh, in favour 
of his brother-in-law, defendant 1, Bal- 
deo Singh. The property consisted of 
the entire south mahal (mahal dokliin) 
of Mauza Rudauli in tho Sandila Tahsil 
of the Hardoi District, and the price was 
Rs. 8.775. The substantial defence in 
the suit was that the transaction was 
not an out and out sale, but of ibe na- 
ture ef a mortgage by conditional sale, 
the parties agreeing that Baldeo Singh 
would reconvey the property after three 


that the management of the trust should 
be placed on a sounder footing. She has 
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years on being repaid the amount ad- 
vanced by him and that in the mean- 
time Ram Singh would pay interest. 
There is no question here of a transac- 
tion disguised in order to avoid pre- 
emption. Baldeo Singh holds an impor- 
tant position in the Kottah State. Ram 
Singh was already heavily in debt and 
showed a disposition to plunge still 
more heavily. He wanted money urgent- 
ly to file a suit for tho redemption of a 
very onerous mortgage executed by him in 
respect of anothor village, Sunda. Baldeo 
Singh who had already lent him money 
on mortgage on this very property, agreed 
to advance the sum required, on condi- 
lion that Ram Singh would execute a 
sale deed so a* to make it impossible for 
Ram Singh to incur any further debt* 
on the security of the same property. 
No otto would ho likely to advance money 
to Rum Singh on the security » f tho 
property &<> long as the name of Baldeo 
Singh stood recorded as owner in the 
proprietary register. 

Tho plain till -appellant . Bishunatlr 
Singh on the onelinml. disputes the facts 
and on the other urges a plea of stop| el 
against tho defendant*. This pic iio 
liases on two grounds, in tire lower 
Court S. 1)2, Evidence Act. «pi:m*!o I. ivo 
been relied on, but in I hi* Court it had 
to he admitted that 8. 1)2 has no nppli 
'cation. That section is expressly con- 
fined, as its own language clearly shows 
and as was emphatically held by t lie 
I’rivy Council in a recent caso from 
'Burma: Maung Kyi n v. Mo Shite Lo (1). 
io proceedings between the parties to 
the deed or their representative*. in-in- 
itorest, and has no application to claims 
by or against third parties. The appcl- 
lant thoroforo shifts his ground and urges 
that, as Baldeo Smgh could plead S. 92 
in answer to a suit for redemption l»y 
I ’a it ah Singh thoroforu lie should not ho 
allowed to prove against tho plaintiff 
anything which ho could not have proved 
against Purtab Singh. Otherwise it 
is said ho would get all the advan- 
tages of the position of vendee with- 
out tho corresponding liability to 
pre-emption. This is the first argument. 
The second is that by reason of the fact 
that the deed was registered ns a sale- 
deed the plaintiff has been induced to 
embark on an oxpensivo litigation and 

1. A I K 1917 P C 24-2=45 Cal 320=42~I~C 
042=44 I A 230 (1» C). 


therefore the defendants are estopped 
by S. 115, Evidence Act, from denying 
that the transaction was a sale. Neither 
of these pleas has any force. If the par. 
ties are permitted, as bylaw they clearly 
are permitted, to give ovidence of tho 
real nature of the transaction, they can- 
not be prevented from doing -o because 
one of the defendants might possibly at 
some future time take advantage of tho 
situation to commit a fraud on tho other. 
The probability in this ease is extremely 
remote as Baldeo Singh and l a tab Singh 
are father and son. Ram Singh having 
died leaving a will in favour of Ids 
sister's son. 

As regards the second argument it is 
sufficient tos y that S. 115 contemplates 
some act or condi ct affecting the party 
pleading it and having tho effect of in-l 
ducing him to change hi* position for 
the wi i o. Heic there was no icpiesen* 
Io din or indirect ly to tho 
plaint il with a \ i « to it lit en< c ids 
c uduct. In the lower Court ho .-ct up 
i leprcscnti'tion, hut it wasumply proved 
tint Ids statement was false. Ho there* 
on a soi t '•! genei • 1 estop- 
pel hisod solely on t he fact that tho 
transaction was in form a sale and 

n who mi ho 
right on t he assumption 
piece. 

This is carry ing the do « of < stoppel 
t imp ssihlc lengths. If the appellant’s 
doctrine were accepted, it would ho 

i • • ling S 92, Evidence 
to all suits in «bi I third party 
was plaintiff. Such a plaintiff could 
always plead that he had been induced 
to cinhaik on an expensive litigation 
owiim to tho form in which tho transac- 
tion was clothed. In Kintal Ji tam v. 
Uomnl All (2). a Bench of this Court 
held that tho mere fact that what was 
really a gift was couched in the form of 
a sale would not in itself estop the par- 
ties from proving the real nature of the 
transaction in a pre-emption suit: assum- 
ing that the form of this document 
amounted to a representation, as to 
which there was possibly room for doubt, 
there must ho proof that the plaintiff 
believed the representation and acted on 
that belief. In Raj Jiaha'lur v. Jagrup 
Pa nde (i) the first loarned A. J. C.. 
who delivered tho leading judgment, 

2. (190s) 11 O C 170. 

3. (1917) 20 O C 210=42 I C 37. 
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expressed the opinion that unless the 
^transaction was really one which gave 
rise in law to a right of pre-emption no 
>such right could be obtained by means 
jof an estoppel. We are clearly of opinion 
that there is no estoppel where all that 
is proved is that the transaction in dis- 
pute was in form a sale and that the 
plaintiff treated it as a salo for the pur. 
pose of bringing a suit for pre-emption 
which he would not otherwise have been 
entitled to bring. 

On the evidence it is abundantly clear 
that the facts aro as stated abovo 
and as they have been found by the 
loarned Subordinate Judge. The evi- 
dence has been so fully discussed in his 
judgment that, agreeing as we do with 
tho view which ho has taken of it, there 
is very little which it is necessary for us 
to add. Tho correspondence between 
Ram Singh and Baldeo Singh leaves no 
doubt as to tho real naturo of tho trans- 
tion. On 18th September 1913 Ram 
Singh writes to Baldoo Singh, saying 
that ho agrees to the proposal made by 
tho latter to ndvanco money on Rudauli 
on the execution of a 9alc-decd which 
would subsequently he returned, since 
he urgently requires money for the re- 
demption of Mauza Sunda and if this 
proposal is not accepted lie will bo un- 
able to rodocm tho property. Ram Singh 
howover promises to execute a sale deed 
of Mauza Rudauli for Rs. 9.000 and asks 
Baldeo Singh in roturn to execute what 
ho describe* as "an ordinary agreement.” 
promising that when Ram Singh repays 
tho money ho will restore the village. 
Tho money to bo recovered will bo 
strictly spent in instituting tho case, 
and not in extravagance a9 Baldeo Singh 
had evidently feared. This letter. 
Ex. A-2. was produced by Baldeo Singh 
at the Grst hearing. In reply to this 
Baldeo Singh writes on 22nd September 
(Ex. C-l). saying that he accepts the 
proposal to advance Rs. 9,000 but that 
as some Rs. 200 or Rs. 250 will be 
spent in sending bis men backwards 
aud forwards in connexion with _the ad- 
vance he will return only Rs. 8.775. In 
the end however the sale-deed also was 
executed for Rs. 8,775 only. 

Along with this letter Baldeo Singh 
sent an agreement on plain paper. 
Ex. C-2, saying that being in a Native 
State he cannot obtain a Government 
stamp, but that if Ram Singh desires he 
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will execute a fresh agreement on stamp- 
ed paper when he comes to Ram Singh’s 
house on leave. He asks Ram Singh to 
complete the sale-deed and states that 
he has fixed three years as the period for 
reconveyance, because he cannot wait 
indefinitely if Ram Singh should delay 
iu instituting the Sunda case. Ram 
Singh should institute tho case and get 
hack his sale-deed within that period. 
In tho meanwhile ho must pay 12 annas 
per cent per month interest and ropay 
the principal and any unpaid interest at 
the end of three years, otherwise the 
salo will become absolute. The accom- 
panying agreement, Ex. C-2, has been 
rejected by the loarned Subordinate 
Judge as requiring registration. Whe- 
ther it required registration or not. de- 
pends on whether it is treated as a docu- 
ment creating an actual right to tho 
property or as merely a personal con- 
tract to executo a roconvoyanco undor 
cortain circumstances. Tho point is not 
very material, as the agreement can cor. 
taioly ho looked at for the collateral 
purpose of discovering what tho ronl na- 
ture of transaction between tho partios 
was. On 17th October of the samo year 
Ram Singh wroto again to Baldoo Singh 
disclaiming any dcsiro for a stamped 
agreement, but protesting once more 
that the poriod of throe years was in- 
sufficient. This communication was on 
a post- card bearing tho Sandila post- 
mark of 18th October and tho Kotah 
delivery post mark of 23rd October. A 
month after tho oxocution of the salo- 
deed Ram Siogli wroto a further lettor, 
Ex. A-6, promising, in reply to exhor- 
tations of Baldoo Singh to pay interest, 
that it should be regularly paid every 
three months. Wo have evidence that 
interest was paid on two oocasions. 
Ex. C 4 is a post card from Baldoo 
Singh to Ram Singh dated 18th April 
1914 acknowledging payment of Rupees 
197-7-0 on this account. 

The appellant has endeavoured, on al- 
together insufficient grounds, to throw 
doubts on the genuineness of this corres- 
pondence. chiefly on the ground that 
some of the letters were not filed on the 
first day of hearing. This matter has 
been sufficiently disposed of by the 
learned Subordinate Judge. Several ot 
the communications are in the form of 
postcards as to the genuineness of which 
no doubt is possible and the whole cor- 
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rospondence bears internal evidence of 
being genuine. It has been suggested 
by the appellant that theso letters are 
clearly not documents creating any right 
in immovable property. Two other 
circumstances which go strongly to sup- 
port tiro respondepes’ case are : (1) that 
Ram Singh remained throughout iu pos- 
session of the property, and (2) that the 
ostensible sale pries bears no so«t of re- 
lation to the value of the property. 

As to the first point the evidence is so 
overwhelming that the appellant has 
not attempted to controvert it hut has 
taken up the position that hecauso mu- 
tation of names was duly cflectod and 
possession acknowledged at the time of 
mutation thoroforo Ram Singh's posses- 
sion must ho treated as being on hohall 
of Baldoo Singh. This argument proceeds 
on a misconception. If we were deal 
in with a dispute between Ram Singh 
and Baldoo Singh as to the ownership of 

i he proper I bt well - ty that 

the mutation proceedings and Ram 
Singh's conduct were conclusive against 
the latter, but when we are an leavoui 
ing to find out as against a third party 
tho real stile of affair*, tho fact that 
Ram Singh remained throughout in po*. 
session and performed all acts of owner- 
ship is of iinmonse importance. Tho 
previous mortgage in favour of Baldoo 
Singh, though in form usufructuary, was 
in fact treated as a simplo mortgago. 
Ram Singh paid interest on it and he 
continued to give leases lo tenants and 
filed suits in his own name just as if no 
mortgigo was in oxistenco. Tho sanio 
thing continued after tho execution of 
tho salo-dccd. Ram Singh's conduct w«s 
not tint of an agent in possession of 
property on hehalf of anothor. but of an 
owner in posicssion on his own hehalf. 
As regards tho value of tho pro|»crty it 
is amply proved that the property which 
Ram Singh purported to soil for Rupees 
8,77") was actually worth not loss than 
Rs. 14,000 or Its. l. p >.000. The appellant 
wishes us to disrogird this fact on the 
ground that properties wero frequently 
sold much below their real value, hut in 
i ho circumstances of this ciso we can- 
not hut regard it as a fact having an 
important hearing on the truo nature of 
tho bargain between l ho parties. Not 
only was the advance made by Baldeo 
Singh far loss than the value of tho pro- 
perty, but as the correspondence shows, 


it was made without any reference to 
the value of tho property. Ram Singh 
required Rs. 9,000. Its. 9,000 wore 
therefore advanced deducting only » 
sum of Rs. 22*» lo cover the costs incur- 
red by the lender in connexion with Ihe 
transaction. Tho appeal fails and it is 
accordingly dismissed with costs, 

li.Y./lt.K. .!/»/*'<»/ ill 'Missed. 
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Pariah Bahadur Si nyh 1’laintid 
Applicant. 

v. 

lladlu and a Mother— Defendants- Op- 
posite Party. 

Mise. Applu. No. 141 of 1918. Deeded 
on H>th August 1918, against dec too of 
First Addl. Judicial Commissioner, Oudh, 

I • 17- . ubei 1917. , 0 . 

Civil I' C So l 1908) O 47. R 1 - *•»* 

opprnl Judicial Comminiontr o( Oua __ 
review hit own decision Oudn Renl Acl 1 
oi 18861. S*. 120 A and 135 

lh« i ouii ol tho Judicial Comiolw oner oi 
Oudh h.t% power under the ‘ «-do ol l nil 1 r ' 

gkv< n in » 10 * 

appeal. I hi- pawer i- not affected »*' t?o pro' 

■ 

auibo.it i the Hoard »l Rev-onus w - j" 

dccitioiiH. 1 

/.ah nr Ahmad — for Applicant. 

1 Bat "for Opposite Urty. 

a/««/fPMtf»8.— This is an application for 
review ..r my decision ol ITU. \ ««“> >° 
1917. Tho learned counsel on the otlie 
side has taken a preliminary object 10 * 
that I cannot review tliis decision unite 
tho provisions of Ss. 120.A and 13d, 
Act 22 of 18SG. This objection cannot 
bo supported. S. 120- A gives power to 
tho Hoard of Kcvonuo to review its 
orders. No Revenue Court could have a> 
power of review under the Act oxce ** 
what was given by the Act. u , 
principle could not possibly apply totuis 
Court. It has a power of review under 
the Code of Civil Procedure, which is not 
inconsistent with any of the provisions 
of Act 22 of 183'i. I therefore proceed to 
hear tho application. 

When this second appeal tn-t came 
before mo. 1 was under the »"1"°“'°? 
that part 3 o! Local Act 5 o 1894 bad 
come into operation in tho l artabgar 
Tahsil on 22nd January 18ih». If ®« ch 
had been the case, the order of the battle- 
ment Commissioner of 24th December 
1896 would have undoubtedly coveted 
the point before mo, and I should not 
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have permitted any re-arguing of the 
question. But it has since been brought 
to rov notice that part 3 of Local Act 5 
of 181)4 did not come into operation in 
the Partabgarh Tahsil till 1899. I was 
not in a position to know that fact at 
the time, and was misled by the circum- 
stance that it had come into operation 
in a portion of the. Parti bgarh District 
and not in other portions. As it is now 
settled that part 3 did not come into 
operation till 1899, I agree with the 
learned counsel for the applicant that 
Mr Hooper’s order can have no hearing 
on the question of rural police rate, 
and in so far as a rural police rate is 
concerned, the matter must he decided 
irrespective cf anything that Mr. Hooper 
decided in his order. 

It is an admitted fact that the prede- 
cessor-in- interest of the respondents in 
the appeal did, as under-pioprietor of the 
village, undertake to pay the whole 
charges of supporting the village Chauki- 
dar in 1874, and that from that year on. 
wards ho allowed the Chaukidar lent free 
land for iiis support until 1899, when 
part 3 of Local Act 5 of 1894 came into 
operation. Local Act 5 of 1894 laid down 
no clear provision as to the person from 
whom such police rates should be re- 
coverable, but that omission is cured by 
the repealing Act, Local Act 2 of 190G, 
which laid down in S. 14 that the rural 
polico rate should be recoverable, in 
whole or in part, by the landlord from 
an undcr-proprictor or permanent lessee, 
who was hound by law, decree or con- 
tract to provide wholly or in part for the 
maintenance of rural police. That Act 
has also been repealed. It has been re- 
placed by Local Act 1 of 1914, and in 
that Act the same provision has been 
enacted in S. 8. ^c thus have it that 
the predecessor- in. interest of the res- 
pondents was liable to support the Chau- 
kidar in full and that, when the Govern- 
ment took over the support of the Chau- 
kidar recovering the expenses by a local 
cess, the liability was transferred by 
Statute to the respondents and that no 
portion of that liability remains to the 
superior proprietor. In these circum- 
stances I rescind ray former order and 
decree the appeal. The respondents will 
pay their own costs and those of the ap- 
pellant in all Courts. 

B.v.. P..K. Application allowed. 
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Lindsay, J. C. 

jit. Saiyedunnisa— Plaintiff— Appel- 
lant. 

v. 

Maiku Lal and others — Defendants— 
Respondents. 

Second Appeal No. 278 of 1917, De- 
cided on 5th February 1918, from decreo 
of District Judge, Sitapur, D/- 11th 
April 1917. 

(a) Transfer of Properly Acl(1882), S. 80 
— Tacking— Both must be of same kind and 
nature— Possession of trespasser and bis 
mortgagee cannot be tacked. 

In cases where the tacking ol pcsscssions i« 
allowed, it is essential that the ndverso posses- 
sions which are to be tacked must be of the same 
or of an identical nature. Thus, a mortgagee 
from a trespasser cannot, as against tho true 
owucr, tack his mortgagee possession to that of 
bis mortgagor, tho reason bemg that the lattor is 
a trespasser on the proprietary right, whilst the 
mortgagee bolds adversely morely to tho oxtoru 
of bis mortgagee interest. (P 210 C lj 

(b) Transfer of Property Act (4 of 1882/, 
— S. 41— Principle involved >is based on 
doctrine of estoppel— Transferee from tres- 
passer cannot benefit from mere silence of 
real owner and avail of trespasser's posses- 
sion. 

The legal principle which is embodied in 
S. 41 is based upon the doctrine of estoppel, 
and the mere circumstanco that ibe roal owner 
kept silence and advanced no claim for u long 
time cannot be treated ns ovidonco of such an 
implied consent on his part to tho continuance 
of the trespasser's possession during that time, 
as can be profitably availed 'of by a transferee 
from the trespasser. IP 21G C 2] 

Gokaran Nath Misra, Zahur Ahmed nail 
Uarkaran Nath Misra—tov Appellant. 
Mohammad Wasim — for Respondents. 
Judgment— The facts of this case aro 
a little complicated and require to he sot 
out in some detail. Tho suit was brought 
by the plaintiff-appellant Mt. Saiyedun- 
nisa for recovery of 1-anna 1-3/11 pies 
share in a property described as Chak 
Nava Gaon. The defendants in tho case, 
Maiku Lal and others, aro in possession 
of this property under a mortgage which 
was executed in their favour in the 
month of May 1904; and they resisted 
the plaintiff's claim on various grounds 
which will be presently noticed. The 
plaintiff Mt. Saiyedunnisa is the daughter 
of a man named Fakir Bakhsh, who died 
in the year 1898. This man left the 
plaintiff and another daughter and also 
four sons Aziz Bakhsh, Amir Bakhsh, 
Sultan Bakhsh and Sattar Bakhsh. After 
Fakir Bakhsh’s death the four sons took 
possession of the property to the exclu- 
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sion of the plaintiff and her sister. 
Mutation was effected in their names in 
equal shares. After thi3 in the year 1890 
one of the sons, Aziz Bakhsh. executed 
a deed of gift in favour of his wife Mt. 
Khurshcd Qadar Begam, by which he 
purported to transfer to her a 6-annas 
share in Cliak Nay a Gaon. -Later on Aziz 
Bakhsh and his three brothers joined in 
executing a sale deed of the whole 16. 
annas of Cliak Nava Ciaon in favour of 
B.ildeo, Behari and others. After this 
took place a suit was brought by Mt. 
Khurshed Qadar Begam to recover the 
whole 16-annas of Chak Nava <iaon. 
From a roforonco to the preceding# in 
tills previous litigation it would seem 
that Khurshed Qadar Begum never got 
possession of the proport y which her 
husband Aziz Bakhsh had transferred to 
her by gift. It is also clear from tho re- 
venue records that no mutation was ever 
made in Khurshed Qadar Begam's favour 
after the deed of gift had been executed 
by her husband, hi her suit Khurshed 
Qadar pleaded that she was entitled to a 
6 annas share of Chak Nava (l ion hy 
virtue of the deed of gift executed hy 
her husband, and she clu i mod to ho on- 
title 1 to the o’.hor 10-anna* hv right of 
.pre-emption. Tho case was fought out 
to this Court an i was eventually -ottlod 
by a compromise. 

Tho result was that Khurshed Qadar 
Begum was given a doc rce for the whole 
Hi- annas She was to got 6. annas un 
dor the deed of gift and was to pay a 
sum of 11s. 0,800 for tho purposo of pre- 
empting tho remaining 10. annus. In 
order to enable her to raiso the money 
which she was required to deposit in 
Court in satisfaction of the pre-emption 
decree, Khurshed Qadar Begam mort- 
gaged tho entire 16-annas to defendant 2 
in this suit, l’rag Dat. on 23rd May 1904. 
She borrowed a sum of Us. 6.000 and 
doposite.l tho necessary amount in Court 
retaining tho halanco for herself. The 
mortgage was a mortgage with posses- 
sion and it is under this mortgage that 
tho defendants now claim. In tho yoar 
1909 tho present plaintiff Saiyedunnisa 
and her sister sued thoir brothers and 
Khurshed Qadar Begam and certain 
other persons who were alleged to be 
transferees, for the purpose of recovering 
their shares of the estate left by their 
father Fakir Bakhsh. Those cases wore 
also fought out to this Court and in the 
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end the claim of Mt. Saiyedunnisa 
was decreed. Her sister's suit failed on 
the ground that it was barred by limita- 
tion. After obtaining a decree from this 
Court, Savodunnisa applied to tho Ho- 
venue Court for mutation. She was 
resisted by the present defendants who 
pleaded that they were in possession 
and the result was that mutation was 
refused. She has therefore brought tho 

Bent rail for t ho pu» i f >«' cor- 

ing her share of the property from these 
mortgagees. 

In para. 5 of tho writ r , 

tho dofendants sot up thoir title a> 
mortgagees under tho deed of - fid May 
l‘M)l. In paras. 11 and 12 of the writ- 
ten statement, reference is made to tho 
facts which have been set out above 
re irding t !.<• history of t he de ilii 
with this property since the time of 
Fakir Bakhsh's death. In para. 13 of 
their statement <»f defence, tho defen- 
dants ploaded that their mortgagor 
Khurshed Qadar Begam was the owner 
i n pO"> ssion of t ent iro 16 annas of 
Ch tk Naya < i n. ai d t oj olftimed that 
they were cntitlod to hoi 1 possession, 
being the mort m the absolute 

, ,• ... r . As an alternative plea t<> tins 
til ploa led that it any rate Khurshod 

1 m ■ nMo owner 

and that tlioy wore in possession as 
mortgagees in good and for consi. 

deration. In para. 14 >t was pleaded 
that the suit was barred hy limitation 
and in para. 15 tho defendants stated 
that in any event the plaintiff was not 
entitled to recover possession without 
redemption of tho mortgage of 23rd May 
I'JOI. The Coin t of lirst instance dis- 
missed the suit and its docreo has boon 
affirmed on appeal hy tho learned Dis- 
trict Judge. 

hi second appeal two pleas are raised. 
In the first place it is argued that the 
Courts below were wrong in applying 
the provisions of S. 41. T..P. Act, for the 
purpose of holding in favour of tho 
defendants that they wore transferees 
in gco.l faith and for valuable considera- 
tion. The other plea is that the Courts 
were wrong in holding that the suit was 
barred by limitation. In my opinion 
both these pleas must ho allowed. 

To deal first with the question of 
limitation, it is obvious from what has 
been stated that tho case for the defen. 
dants is that they are the mortgagees in 
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possession claiming under a deed which 
was executed in their favour on 23rd 
May 1901. They obtained possession 
under this deed, and as the present suit 
was brought on 29th January 1916 the 
suit, as a suit for possession, is clearly 
within time. It seems that these defen- 
dants imagine that they are entitled to 
join on to the period of their own pos- 
session as mortgagees the period during 
which Mt. Khurshed Qadar Begam and 
her predecessors, who were trespassers, 
were in possession. But the learned 
counsel for the respondents had to con- 
cede in the course of the argument that 
this possession was not open to him. 

If the case for the defendants is that by 
virtue of ad verso possession they have 
acquired the right of mortgagees, then 
the answer is that their possession in 
t his capacity has not extended over the 
full statutory period of 12 years ; and 
for the purpose of resisting the plaintiff's 
claim to possession of the property, it is 
not possildo for them to say that they 
arc entitled to the benefit of the period 
during which Khurshed Qadar Begam or 
her predecessors were in possession. In 
cases wlioro the tacking of possessions is 
allowed, it is well established that tho 
adverse possessions which are to be 
tacked must bo of the same or of an 
identical nature. A mortgagee from a 
trespasser cannot, ns against the true 
owner, tack bis mortgagee possession to 
that of his mortgagor, the reason being 
that the latter is a trespasser on the pro- 
prietary right, whilst the mortgagee 
liolds adversely merely to tho extent of 
his mortgagee interest. It is plain there- 
fore that tho defendants cannot be heard 
to say that they have acquired the 
rights of usufructuary mortgagees by 
prescription as against Saiyedunnisa, and 
no case is or can he set up on their be- 
half that they are in any way entitled 
to possession as absolute owners. So 
much for tho plea of limitation. 

There remains tho other question of 
the applicability of S. 41 to the transac- 
tion of mortgage relied upon by these 
defendants. I have already mentioned 
that in para. 13 of the written state- 
ment the defendants set up a plea that 
Khurshed Qadar Begam was “at any 
rate the ostensible owner of the Chak 
Naya Gaon “ at the time sho made tho 
mortgage in the defendants' favour. For 
the purpose of S. 41, T. P. Act, it is not 
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sufficient for the defendants to say that 
Khurshed Qadar was the ostensible 
owner of the property. It was also ne- 
cessary for them both to plead and to 
prove that Khurshed Qadar was the 
ostensible owner with the consent, ex- 
press or implied. of Mt. Saiyed-un-nisa. 
In this respect it seems to mo that the 
defendants' case ha' failed entirely. No 
such consent on the part of the present 
plaintiff as is required by S. 41 lias 
been established. All that has been 
made to appear i9 that from tho time 
of Fakir Bakhsh's death up till tho time 
when Saiyedunnisa brought the suit 
against her brothers and Khurshed 
Qadar, she never attempted to make any 
claim with respect to her shnro of the 
inheritance. In dealing with this ques- 
tion, the learned Judge of tho Court 
below has made tho following obser- 
vations: 

" ll bas been argued that the plaintiff did 
not consent to the ostenriblo ownership of 
Khurtbed Qadar. It seems to mo that tho argu- 
ment that sho afterwards claimed that sho had 
been dispossessed, does not help her. Ifapor- 
son on being dispossessed of properly, docs not 
take immediate action to recover possession, it 
seems that until such action 'is taken, tho per- 
son must be said to bo consenting to the con- 
tinuance of tho possession." 

In the first place this is not a correct, 
statement of tho facts in this caso. It 
is quite clear that Saiyedunnisa never 
ohained possession of this property after 
the death of her father Fakir Bakhsh 
Is was not until she brought her suit 
against her brothers and Khurshed 
Qadar that she got a decree for posses- 
sion. She had not been in possession be- 
fore that time: and again it is not ini 
my opinion a correct statement of the 
law to say thatmere acquiescence on the 
part of Saiyedunnisa. that is to say, 
her failure to come forward and assert; 
any claim to the property, can ho treated: 
as evidence of consent in law. I may! 
mention here that it was proved in the, 
previous case, and the fact is practically 
admitted, that at the time when her 
father dieJ, Mt. Saiyedunnisa was not 
more than 15 or IG years of age. The 
property was seized by her brothers im- 
mediately after the death of her father 
and no question of consent on the part 
of SiiyeJunnisa can arise in these cir- 
cumstanoes. Being a minor, she was 
incapable in law of giving any consent. 
Again it is not sufficient in a case of 
this kind to prove that the real owner 
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of the property merely kept silence and 
advanced no claim. 

The legal principle which is embodied 
in S. 41, T. P. Act, is based upon the 
doctrine of estoppel, and unless the 
defendants can point to some positive 
conduct on the pait of Saivedunnisa 
from which an implied consent could 
ho inferred, they cannot he allowed to 
avail themselves of the provisions of the 
section. No exprcssconsent is, of course, 
pleaded in the present case. There is 
nothing whatever to show that Saiyod- 
unnisa took any steps for the purpose 
of deceiving persons who wete dealing 
with the property. She did not stand 
by or encourage the dealings of the de. 
fondants with her property and it can- 
not he said that she was under any duty 
to tho present defendants to come for- 
ward and tell them at any timo that she 
had a claim to tho property, even if wo 
are to suppose that a lady in her posi- 
tion had the means of knowing that her 
property was hoing alionated. On the 
facts it would ho diflicult to assumo that 
sho had any knowledge of what was 
going on. Silence or acquiesconco on 

tho part of the owner only amounts to 

deception where thero is a duty to speak. 
All that thodofendantscan point to here 
is that Mt. Siiyed unnisa never came 
forward to claim the property hot ween 
the date of her father's death in 1898 
and tho year 1908 or 1909 when she 
brought hoi suit against her brothers 
and Khurshed (Jadar Bogam. 

If tho view of the law accepted by tho 
lower appellate Court is recognized ns 
correct thero is an end to tho doctrino 
of adverse possession, for, if. as the lear- 
nod Judge supposes, a person, who is 
dispossessed of property, must he deemed 
to he consenting to thocont inuanceof the 
possession of trespasser during the inter, 
val ho remains quiescent and docs not ad. 
vanco any claim, it necessarily followgtthat 
the possession of tho trespasser is not 
adverse possession hut possession with 
tho consent of the true owner. Another 
point which has been raisod on behalf 
of tho appellant is that the defendants 
also failed to show that in taking this 
mortgage they had acted with reason, 
ablo gare for the purpose of ascertain- 
ing that their mortgagor had power to 
mako the transfer. As regards this, it 
seems to mo unnecessary to discuss the 
matter, for in view of what I have said. 


that there was no proof whatever that 
sho consented either expressly or im 
pliedly to Khurshed Radar's posing as 
the ostensible owner of Clmk Naya (Jaon 
S. 11 therefore did not apply to this 
case. Tho result is that I allow the ap 
peal, set aside tho decree of tho Court 
below and direct that tho plain till a 
claim he decreed with costs in all three 
Courts. 

B.V./R.K. Aneal allowed. 
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Lindsay, J. C. 

Ilarjal Singh — Plain tilT Appellant 

Vi 

Mt. S a hh ru n t and others — lJcfen 

dants -Respondents. 

First Appeal No. 90 of 1917. Decided 
on .’list July 191*. against decree of Sub- 
Judge. 1 , D/- 19th July 1917. 

la) Registration Act 116 of 1908). S. 17 
Compromise deed settling family dispute— 
Deed m* re acknowledgment from each ot 
parties of title pre existing and not fresh 
creation ol rights- Registration is not ncces 
sary. 

The que.tion whether nr not a document iu 
lh<.' nritureof .» compronti-e require* registration 
• ! i« |"ir| ' " »*• 

favour of an) of tbo partial «o it. 
Whem there |e iu n illty eo creation of 
title but merely an acknowledgment from ouch of 
the p.Ktics ol a title pre-existing In tho others, 
the compromise does not require to be registered 

[I* $20 0 9 

<b) Civil P C. (1908). O 32. R 7 — Compro 
mise in mutation proceedings on behalf of 
minor without leave of Court is not bad- 
Provisions of Civil P C.. are not applicable 
en bloc to proceedings under U. P. Land Re 
venue Act (17 of 1876). 

'I he provision* of the Civil Procedure tododo 
not apply on bloc to | roc ceding* in Court* con- 
stituted under the Land Revenue Act. 

IP 220 C9] 

A minor was represented in certain mutation 
proceeding* by hi* older brother, who bona fide 
entered into a compromise with the other party 
The leave of the Court a* required by O. 

It. 7. Civil P. C.. wa* howover not obtained lor 
t hi*' settlement : , . . 

Held : that the compromise was not oaa 
merely for want of such loavo fl 22 0 6 2 ) 

Mum lot Husain ami Puttu Lai— Ur 
Appellant. _ , 

Bisheshar Nath Srtvasiaea and Hit lira 
Jialla S m ha — lor Respondents. 

Judgment . — This appeal has sprung 
out of a suit brought by the plaintin 
Harpal Singh, the object of which was 
to set asido a certain compromise or 
arrangement which had been arrived at 
in the beginning of the year 1907. The 
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suit was filed on 15th September 1916. that under this will she was entitled to 
In order to explain the matters in issue have mutation of a one-third share of 
it is necessary to refer in the first in- the whole property. Sheopal Singh on 
stance to the pedigree attached to the the other hand put forward two versions 
plaint. There were two brothers who, of the oral will made by his father. One 
according to the finding of the Court of these versions agreed with the story 
below, were members of a joint Hindu told by Mt. Sukhrani; the other did not. 
family. This finding is not now in dis- In the end however Sheopal Singh seems 
puto, although in the Court below the to have made common cause with 
plea was taken on behalf of the defen- Mt. Sukhrani, and he and Mt. Sukhrani, 
dants that Lai Singh and Sheoraj Singh filed a petition in Court by which they 
were separate. Sheoraj Singh died first agreed to have mutation mado in tho 
without having any issue. Ho left a manner suggested, that is to say, a one- 
widow, Mt. Phul Kuar, who was im- third share entorod in the name of 
pleaded in the suit as defendant 2. It Mt. Sukhrani and two-thirds in favour 
is proved beyond all reasonable doubt of the sons. 

that before his death Sheoraj Singh exe- At tho time these mutation procccd- 
cuted a will by which he loft his inter- ings were going on, tho present plaintiff 
est in the property to his brother Lai Ilarpal Singh was a minor and was re- 
Singh, with the exception of 10 bighas of presented in tho proceedings by his 
sir land which ho appointed by way of older brother Sheopal Singh, who is 
maintenance for his wife Mt. Phul Kuar. defendant 3 in tho caso. After tho stato- 
On the finding that Sheoraj Singh and ments of the parties had been rocordod 
his brother Lai Singh were joint it ncces- before tho tahsildar. tho caso finally 
sarily follows that this will could not came up for disposal boforo an Assistant 
liavo any operation in law, but in view Collector. Ho passed an order which 
of tho questions in issue between tho was not exactly in accordance with tho 
parties it is of some importance to notice agreement just referred to, for it allotted 
the fact that Sheoraj Singh did make a to Mt. Phul Kuar a one fourth sharo in 
will. I 1 Singh died about a year after ono of tho rnahals of a village callod 
his brother leaving two sons Harpal Dowara in which Sheoraj Singh and 
Singh and Shoopal Singh, and a widow Lai Singh had a share. Tho rost of tho 
Mt. Sukhrani. proporty wa9 dividod as arranged in tho 

This lady is tho stop-mother of the compromise betweon Mt. Sukhrani on 
two sons whoso names havo just been the ono hand and Sheopal and his 
mentioned. At tho time hor husband brother on tho other. It may ho mon- 
diod she had twodaughtors, Mt. Beti and tioned that Mt.Sukhram was to have no 
Mt. Bitti, tho lattor of whom has since powers of alienation over tho property 
died. Tho documentary evidence on the and that it was agreed that after hor 
record shows that a dispute arose bet- death the proporty should devolve upon 
ween these various parties after the Sheopal Singh and his brother Harpal 
death of Lai Singh as to the manner in Singh. All this took place in tho year 
which mutation should be made. It is 1907. The present suit has arisen by 
clear that Mt. Phul Kuar, tho widow of reason of a claim made by Mt. SukhraDi 
Sheoraj Singh put forward a claim on in tho rent Court. In the month of 
her own behalf. She desired to have August 1916 Sukhrani filed a suit for 
mutation made in her favour in respect profits against the plaintiff and defendant 
of all the property which had belonged 3 in respect of the share which stands 
toher deceased husband. This claim of recorded in her name. Thisacthasled the 
course was based on the assumption that present plaintiff to bring a suit, which 
Sheoraj Singh was separate from his was framed originally as a suit for de- 
brother. Then again there seems to have claration asking the Court to declare 
been a dispute between Mt. Sukhrani that Mt. Sukhrani had no proprietary in- 
and her stepsons regarding mutation, terest in the property. Put shortly, the 
The sons and Mt. Sukhrani both of them case for the plaintiff-appellant is that no 
put forward allegations for the purpose is not bound by the compromise which 
of showing that Lai Singh before his was filed in the revenue Cuurt in the 
death had made an oral disposition of year 1907. He mentions the fact (which 
his property. Mt. Sukhrani insisted may be taken to be proved) that he was 
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a minor at the time, and he says he is 
not bound by the act of his brother Sheo- 
pal Singh who purported at the time to 
be his guardian. The learned Subordi- 
nate Judge has dismissed the claim, 
holding that on the evidence before him 
the proper view to tako is that there was 
in the year 1007 a family settlement 
between all the parties interested in the 
property. This settlement according to 
the Subordinate Judge was a reasonable 
settlement of a genuine dispute between 
the parties to the present case, and con 
sequontly ho baa held that the plaintiff 
is not now ontitled to avoid it. 1 Ie_ has 
found that evor sinco the >ear 1007 all 
these parlies have been living together 
amicably and that tlis arrangement 
which was come to in the mutation 
Court has been accepted all along up till 
the yoar 191'*, when Mt. Sukhrani 
thought lit to bring a suit ior profits. 

The question therefore which I am 
called upon to decide i». whether the 
lower Court was justified in holdm- that 
the doaling between the parties after the 
death of l.al Singh amounted t • i family 
arrangement, and if the tin ling is that 
tlioro was such a settlement then the 
plain till , although ho was a minor at the 
time, would in my opinion Ite bound. It is 
not denied, I may mention, tbit Sheopal 
Singli was only tliu adult member of the 
family loft after the death of his father 
l.al Singh and the family being joint, 
the presumption must bo that bo was the 
managing member and was in a position 
to roprosent bis brother Harpal Singli in 
tho mutation proceedings. The learned 
counsel for tho appollant has attacked 
tho decision of tho Court holow on vai i 
ous grounds, llo argues in the first place 
that there was no bona lido settlement of 
a family dispute, that there could no*, 
have boon in fact any bona lido claim 
put forward by the widows and then 
when Slioopal Singli made statements in 
tbo mutation proceedings (a copy of 
which is Lx. A- 1). ho was only admitting 
a claim which he and everybody else 
know to be a false claim. After a peru- 
sal of tho ovidencc I am not prepared to 
tako this view of the facts at all. 

It is quite true that Sheopal Singh 
made coullicting statements which were 
recorded by tbo tahsildar. As already 
mentioned, ho stated in the first place 
that bis father l.al Singli bad made an 
oral will by which one third of tho pro- 


perty was to go to Mt. Sukhrani, while 
the remaining two-thirds was to go to 
himself and his brother. Subsequently 
he altered this statement by saying that 
his father had directed that a one fourth 
share in one of the Mahals of !>ewara 
Kalan should be given to I'bul Kuar. 
Mt. Sukhrani on the other hand was press- 
ing the case that her husband had made 
an oral will in favour of liorsoll and his 
two sins. It may ho noted hero that 
while these proceedings were going on 
and after the document «»f compromise 
had licou tiled, the present plaintiff liar- 
pal Singh attempted t<» intervene. Ho 
put i petition into Court saying that ho 
repudiated tho compromise to which Ins 
thoi had a. reel, lie claimed to be 
-f full are and t<» bo entitled to be heard 
on his own account. The Court boforo 
which the proceedings woro pending 
asked him to produce some icliahlo evi- 
dence t<> show i bat ho was of full age. 
llo was unable to do so and the conso- 
juence was that his petition was rejected. 
.Subsequently he exploded his absent to 
: • nto « hieta his h* ot her 
had entered. 1 have already mentioned 
fa< that Mt. riiul Kuar was also 
j>ut ting forward a claim these mutation 

id it is n Ji that 

when Harpal Singh pul in bis first ap- 
plication it was by way of supporting 
ML. Hull Km's claim. 

To say that there was no bone lido 
claim on the part of Phul Kuar or of Mt. 
Sukhrani because it is now provod that 
Shcoraj Singh and Lai Singli wore mom- 
Iters of a joint family, seems to mo an 
argument which cannot be accepted. 
While it has now boon made to appear 
that as a matter of fact Shcoraj Singli 
and his brother were joint, there still re- 
mains the fact that Sheoraj Singh be- 
fore his death executed a will, a fact 
which was altogether inconsistent with 
his status as a member of a joint family 
and it may very well ho that Mt. Phul 
Kuar, who is Sheoraj Singh’s widow, may 
havo thought that Sheoraj Singh was as 
a matter of fact sejiarato from his bro- 
ther by reason of bis having made a dis- 
position of his property by will. As 
for tbo position of Mt. Sukhrani she, as 
I have already stated, was relying upon 
an oral will of her husband. Tbo ques- 
tion as to whether or not Lai Singli 
made an oral will was put in issue in 
this case. The Subordinate Judge has 
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found that it was not proved that Lai 
Singh did make an oral will. It seems 
however from the judgment that this 
part of the case was really not pressed 
and so far as I can see the Subordinate 
-fudge seems to have thought that it was 
quite possible that Lai Singh did make 
an oral disposition of his property. Be 
that as it may, the fact remains that 
Mt. Sukhrani was the second wife of 
Lai Singh and that she had two daugh- 
ters by her husband. She was certainly 
entitled to look to the estate for main- 
tenauce for herself and her two daugh- 
ters and if she put forward a claim in 
the mutation Court, I am not prepared 
to hold that it was not a bona lide claim 
merely because her husband was a mem- 
ber of a joint family. In short the situ- 
ation appears to mo to lie this: that 
Phul Kuar on the one hand and Mt. 
Sukhrani and her two daughters on the 
other wero persons who had claims on 
the estate left by Lai Singh. In thoso 
circumstances it appears to me perfectly 
natural that the parties should havo 
come to an agreement by which the 
rights of these ladies wero recognized. 

1 must dismiss altogether the argument 
that these ladies wero putting forward 
claims for which thero was no founda- 
tion at all and, 1 think, the Subordinate 
Judge was quito justified in coming to 
the conclusion that there was before 
him a cloar caso of a family settlement 
in which each of the disputing parties 
had a case and in which thero was a 
reasonable and proper decision of all 
the conflicting claims. As ho points 
out, thero is no allegation of any fraud 
or collusion in the matter and the evi- 
dence clearly establishes that ever since 
the mutation was made the parties 
have been all living together as’members 
of a joint family. Another point which 
he make9 is that there is no evidence to 
show that Phul Kuar is now in posses- 
sion of the 10 bighas which her husband 
purported to leave her by will, and ?o 
there is reasonable ground for thinking 
that the share of Mauza Dewara which 
was allotted to her in the year 1907 was 
given to her in lieu of the maintenance 
which her husband had desired her to 
have. 

The next argument is that the compro 
mise embodied in the document required 

C egistration. This argument cinnot. I 
hink, succeed. The question whether 
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or not a document in the nature of 
compromise requires registration de- 
pends upon whether or not it purports to 
create a fresh title in favour of any of 
the parties to it. Here I think the 
reasonable interpretation of the docu- 
ment is, that there was in reality no 
creation of a fresh title but merely an 
acknowledgment from each of tho parties 
of a title pre-existiDg in the others. The 
last point which has been raised is that * 
inasmuch as one of the parties to the 
case was a minor, the compromise re- 
quired the sanction of the revenue Court, 
and in this connexion S. 462 of the old 
Civil P. C., is referred to. With regard 
to this all I need say is that it has not 
been made to appear to me that the 
provisions of the Code of Civil Procedure 
apply en bloc to proceedings in Courts 
constituted undor tho Land Rovenue 
Act. There is in my opinion no forco in 
this contention. 

It has been pointed out that Mt. Phul 
Kuar was no party to the com promho to 
which assent was given by Sheopal and 
Mt. Sukhrani. That is so. On the other 
hand there was evidence beforo tho Sub- 
ordinate Judge to show that tho othor 
parties accepted tho arrangement by 
which Mt. Phul Kuar was put in posses- 
sion of a small share in Mauza IJewara. 

It is proved by documentary ovidenco on 
the record that subsequent to tho year 
1907 Mt. Phul Kuar mortgaged this 
sharo to ono Sheoratan Lai and that sub- 
sequently the mortgage was redeemed by 
Sheopal and his brother Harpal. I 
think tho Subordinate Judge wasentitled 
to rely upon this fact for the purpose of 
showing that although Mt. Phul Kuar 
was not formally a party to the compro- 
mise proceedings, nevertheless the order 
for mutation which was made in hor 
favour was accepted by the brothers and 
acted upon for a considerable period 
after the date on which it was made. 

To sum up. my conclusion i9 that the 
Subordinate Judge was right in holding 
that there was before him a genuine case 
of family settlement in which bona tide 
claims had boen put forward. The 
settlement is in every way a reasonable 
one and must be given effect to. Affirm- 
ing tbe judgment of the Court below I 
direct that this appeal be dismissed with 

costs. . , 

B.V./R.K. Appeal dismissed. 
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Lindsay, J. C. 

Kunj Bihar i Prasad — Defendant- 
Appellant. 

v. 

Basdco Prasad — Plaintiff — Respon- 
dent. 

Second Appeals Nos. 367 and 392 of 
19 1G, Docidod on lGth April 1918, from 
decrees of Dist. Judge, Gonda, D - 3rd 
August 1916. 

(a) Civil P. C (5 of 1908). S 100 - Court 

failing to consider evidence— Finding of fact 
i« not binding. 

The High Court is competent to determine a 
point of fact in second appeal if it appears from 
the judgment of the lower appellite Court that 
it (alia it t all the evident on .i.'- • 

oord relating to that point. [I* S22 C l) 

(b) Tort — Tr«*»pa»» ~ Chhajja* >cornice*' 
over other’s house constitute trespass. 

Krcclion of '*hbajja« (corniced in a bouse to 
to project over a neighbour’s land coi»*titut- • 
a Ire* pa * on that laud. j' ••*3 C 2 ) 

John Jackson and Adilya /Vi .«</ lo t 
Appellant. 

liam Chandra and .1. P. Set - for Res- 
pondont. 

Judgment. - Thu->e ;tro crus* appeals 
arising oat of a suit which was tiled in 
tho Court o( tho Munsif of I'trala in the 
Gouda District. Tito plaintiff was a min. 
or, one • l*i .i' v.i. and tho 

two defen hints wore Kunj Lilian Prasad 
and Jag. luh Pr.isu.l. Tho allegations 
upon which tho plaintiff c.uiu into 
Court wore tlmt tho defendants, who nro 
owners of a liouso sitiutod on a plot No. 
727, situatod in tho villago of Clthapiya. 
had oncroached upon an adjacent plot of 
land No. 72H, which belongs to tho plain- 
tiff, by extending their liouso to tho 
south. It was stated that by reason of 
this encroachment, which tho plaintiff 
said had been mado within two years 
from tho suit, a cortain roid. leading 
from the north to the south past tho 
cornor of tho dofoiulants' house, had 
boon narrowod so as to interforo w ith tho 
freo passage of persons going backwards 
aud forwards to tho tomple of which tho 
plaintiff is tho Mahant. A further al- 
legation was to tho effect that along tho 
oast and south sides of the house tho 
defendants had erected chhajjas or cor- 
nices which projected over plot No. 728 
and which constituted a trespass on tho 
plaintiff s property. A third complaint 
was that the defendants had opened new 
doors on tho oast and south sides of their 
houso and that they were in the habit 


of causing obstruction on the plot No. 
7*28 by placing various articles outsido 

these doors and by tethering cattle and 
by doing similar other acts. The plain- 
tiff therefore prayed f<ir removal of so 
much of the build ing of the defendants 
as encroached up m his plot No. 728. Ho 
also prayed for the removal of the 
chhajjas or cornices and for tho closing 
up of tho new doors which the defend- 
ants had opened. 

Tho main defence in the case was that 
tho alleged encroachment was n<> en- 
croachment at all. The defendants suited 
that tho now portion oi tho houso re- 
garding which the plaintiff was com- 
plaining had been built some Got* 7 years 
before tiie suit upon the site occupied by 
oil w ills. They iurther claimed that the 
ehhajjas c instituted no encroachment or 
trespass on the plaintiff’s land and they 
also denic I that any now doo>s hud been 
opened. They pleaded in any case that 
the plain' iff was not entitled to have tho 
doors closed. On the main question in 
tho case, namely, whether the houso of 
tho defendants had been so built as to 
encroach on plot No. 728, the Court of 

• iding in favour 

of tho plain! in'. Tho Munsif however did 
not think it necessary to order romoval 
of (iie.'rilito portion of the defendants' 
building which encroached upon tho 
plaintiff's hind, lie ordered a corner of 
it to ho removed so as to remove any 
obstruction to tho.roud leading from tho 
north to tho plaintiff 's temple. Ho hold 
that the chhajja on tho oast side of the 
defendants' liouso intoifercd with tho 
convenience of patsongors and ho ordered 
its removal accordingly. As for tho 
chhajja on tho south 9ido of the liouso ho 
was of opinion that it caused no incon- 
venience and ho refused to make any 
order for its romoval. As for tho caso 
about tho dors ho gave directions that 
tho doors should be closed. 

The defondants went in appeal to tho 
District Judge and tho plaintiff filed 
cross-objections. The result was that 
the learned Judge, differing from tho 
Court of first instance, found that Lhoro 
had boon no recent oncroachmcnt on tho 
plaintiff's laud No. 728. Ho rovorsed 
the order of the first Court directing tho 
removal of a portiou of the defendants' 
building. As regards tho chhajjas ho 
affirmed tho ordor of tho first Court. As 
for the case about *tho doors he was of 
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opinion that the defendants were en- 
titled to open as many doors in their 
house as they chose and consequently 
he set aside that portion of the first 
Court's order which directed the doors 
to be closed. Both parties come here in 
appeal and I doal first with the appeal of 
the plaintiff No. 392 of 1916. 

The main question for decision here 
is with respect to the encroachment 
alloged to have been made by the defen- 
dant on plot 728. It is argued that 
the judgment of the lower appellate 
Court is wrong in this respect and that 
the order of the first Court ought to 
have been allowed to stand. 

Referring to the map which was pre- 
pared during the trial in the first Court 
by a commissioner, Babu Sant Bakhsh, 
the portion of tho defendant’s premises 
which tho plaintiff al logos to constitute 
an encroachment on his land is an ob- 
long delineated in pink on tho map and 
running lengthwise from east to west 
between tho letters D and E. Tho 

amount of tho encroachment is alleged 
to be about eight feet. Prima facio 
the finding of the learned District Judge 
that this portion of the defendants 
house is not a fresh encroachment upon 
the plaintiff's land is a finding of fact 
which cannot ho disturbed in second 
appeal. It is argued however that tho 
loarnod Judge has not referred to certain 
important pieces of documentary evi- 
dence on the record, which were relied 
upon in the Court of first instance and 
which it is argued the learned Judge 
'ought to have dealt with in his judg- 
ment. especially as ho proposed to inter- 
fore with the finding arrived at by the 
Munsif. For the purpose of arriving at 
his decision tho learned Judgo relied 
principally upon two statements: one of 
these was the statement of a commis- 
sioner Babu Satish Chandra, who was 
appointed to inspect the site. Accord- 
in-' to his statement the portion of the 
defendants' house, which is marked pink 
upon the map. was not a new building, 
that is to say. Babu Satis Chandra was 
of opinion that the walls, although new, 
had been erected upon old foundations. 
The learned Judge says that to his mind 
the statement of Babu Satish Chandra 
on this point is conclusive. 

He also relied very strongly upon the 
evidence of an old Qanungo. named 
Dhanpat Rai, who gave evidence in the 


191& 

case on the defendants’ behalf. His 
story was that in the year 1884 he had 
been ordered to prepare a map of the 
boundaries on the plaintiff’s plot 728. 
A copy of the map which was prepared 
by him in that year together with a copy 
of the khasra which he prepared by way 
of explaining the map were on the record 
and the originals were also summoned 
from the revenue Court. I have no 
doubt that if tho statement of tho Qan- 
ungo Dhanpat Rai can bo accepted in its 
entirety, the decision of the learned 
Judgo is correct. The Court of first 
instance thought the evidence of tho 
Qanungo was unreliable, but tho learned 
Judge, as ho was perfectly entitled to 
do, took tho opposito opinion. It is how- 
ever the fact that although tho learned 
Judge in the opening portion of his judg- 
ment 3cts out that ho has considered all 
the oral and documentary evidence in 
the case, he docs not in his judgment 
discuss certain documentary ovidencc 
which it is claimed supports tho case of 
tho plaintiff. I have been referred in 
this connexion to three documents. One 
of these is a map of the abadi of Mauza 
Chhapiya which was prepared at tho 
time of the Settlement in 1901. 

This map is relied on by tho plaintiff 
for the purposo of showing that at tho 
time when it was prepared tho road at 
the south-east corner of the defendant s 
houso was somo 13 odd feet wide. Ac- 
cording to tho commissioner's map pro- 
pared during the trial in tho first Court 
the road is now only 74 feet wide, and 
so it is claimed that this constitutes 
clear evidence of the fact that the ori- 
ginal boundary of the defendant’s houso 
has beeu advanced to the south so as to 
narrow the width of the road to about 
half of its previous extent. Another 
map to which I am referred is Ex. 4, a 
partition map which was prepared in 
the year 1892. If wo accept the mea- 
surements shown on this map, the total 
length of the eastern wall of the defen- 
dants’ house from north to south was at 
that time only about 82‘6 feet. Accord- 
ing to the map now prepared by the 
commissioner the total length would ho 
92 feet, thus showing that the southern 
bouudarv had been advanced by a dis- 
tance of over 8 feet. This latter map 
was examined hv the Munsif. 

He was not prepared to rely on it ex- 
clusively as proof of the encroachment,- 
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saying that he could not trust a map of 
such a small scale for the purpose of 
comiug to a definite conclusion in the 
plaintiff’s favour. So far as the Settle- 
ment Map of 1901 is concerned, I have 
to observe that it is on a very small 
scale and that it would he practically 
impossible to hold that it proves con- 
clusively that the space between the 
width of the road at the south. east- 
corner of the defendants’ house was 
13 feet odd. Being on a small scale the 
minutest error in making a copy of 
the map or in taking measurements by 
it would load to false conclusions. The 
difference of a pin’s point in making a 
measurement would correspond to an 
orror of perhaps 8 or 10 feet on the 
ground. As regards the partition map 
of 1802 it supports to a certain extent 
the case of the plaintiff. It is a map on 
a largor scale than tho map which was 
proparod in 1901. At tho sumo time 
there is this much to ho observed that 
the road regarding which tho complaint 
is now made is not delineated uf>on this 
pa tic ula r map. Tho cornor of tho tank 
which facos tho south oast cornor of tho 
defendants’ houso is not shown on this 
map. On tho other hand, it scorns to 
mo that tho statement of the Qanungo 
which the loarnod Judgo has accepted is 
entitled to preference against theae 
juocos of evidence. Wo hivo tho fact 
that tho Qanungo was doputod for tho 
purple of dolining tho boundaries of 
plot No. 728 which is tho plaintiff’s 
proporty. 

Wo have also that he prepared 
n map, that he sot up boundary pillars 
• and that ho had prepared a khasra ex- 
plaining tho map. These documents 
wero bofore tho Qanungo at the time he 
jtavo his ovidonco. Tho rosult of tho 
Qiinungo' 8 statement is that in tho year 
18S I the southern boundary of the do- 
fondants’ houso extended south of the 
pillar No. 15 which ho sot up on that 
occasion. Ho states quito clearly that 
this particular pillar was not at tho 
south-east corner of tho defendants’ 
houso hut was some distance north of 
that cornor. Another important fact to 
winch ho deposes is that according to 
Ihc correct measurements the north- 
west cornor of plot No. 729 was found to 
ho inside tho defendants' house: in other 
words, in tho year 1881 an encroach- 
ment had already been made and a por- 


tion of plot No. 728 had been built over 
by the defendants. He explains that 
for the purpose of marking tho north- 
west corner of plot No. 728 he set up a 
pillar No. 1 at a spot out-ido tho defen- 
dants’ houso and one gattlia south of tho 
correct spot, tho reason being that he 
was unable to <et up a boundary pillar 
insido tho defondants' promise-. Ho 
has further stated in his evidence that 
the lino between pillar No. 10 and pillar 
No. 1 ran duo cast and west. If this he 
so. then it seems to me t hat comparing 
his statement with tho map of tho com- 
missioner which f have now before rnc 
it must ho held that the portion of the 
defendants' house delineated in pink 
was in existence, though possibly, not in 
the same form, in the voar 1884. 

I have given all this evidence my 
careful attention and tho conclusion I 
.«• it i- t i. the ;»1 lint in fail© 1 1 
establish that the portion of tho defen- 
dants’ houso delineated in pink con- 
stituted a fresh encroachment which ho 
was on titled to Iiavo removed. I think 
the proper conclusion is that tho on- 
croichmont ha 1 taken place so far hack 
as tho year 1«84. Tho judgment of tho 
lower appollato Court on this point 
must, I think, be supported. The noxt 
question l havo to doal with is that of 
tho chhajjas, it is fairly obvious that, 
these chajjas, which admittedly aro of; 
recent construction, constitute a tics-; 
pass on tho plaintiff’s land No. 72-8. 
Tho learned Judge concedes that the 
maxim "eujus esl solum, e jus est usque 
a, l coelutn" applies to tho case and if 
that he so, it soems to mo to necessarily 
follow that the chajja on tho south sido 
of the defendants’ premises constitutes 
just as much a trespass as dop9 the 
chhajja on tho oast sido, though it may 
ho tho fact that it does not cause so 
much inconvenience. It is not to he 
doubted that tho plaintiff is entitled to 
relief in respect of this chajja on tho 
south sido, for as tho learned counsel 
obsorvos. if this chhajja is allowed to 
remain for a poriod of 20 years, tho 
defendants will acquire a right of ease- 
ment, Tho question was not to be de- 
termined merely upon considerations of 
convenience. Once it was found that 
the trespass had beon committed and 
that the effects of tho trespass could ho 
removed it was tho duty of the Courts, 
I think, to give tho plaintiff relief; and 
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1 am therefore, of opinion that the 
Courts below should have pissed an 
order for the removal of the chhajja on 
the south side. 

Lastly there remains the question of 
the doors. The learned counsel for the 
plaintiff-appellant admits that he is not 
entitled to as* that the doors should he 
closed, but he says that he is entitled to 
an order restraining the defendants 
from using these doors for any purpose 
other than those of ingress and egress 
and from using the land outside then- 
house for the purpose of tethering cattle 
or causing any other obstruction to the 
free use of the land by the plaintiff. It 
seems to me that this argument cannot 
bo controverted and I think the plaintiff 
was entitlod to this relief. So much 
for the plaintiff’s appeal. The appeal 
of tho defendants (No. 3f»7 of 191G) re. 
latos to the eastern chhajja the demon, 
tion of which has been ordered by tho 
Court below. As to this my opinion is. 
(or t ho reasons already given above, that 
tho defendants have no case at all. The 
chhajja undoubtedly constitutes a tros- 
pass and the plaintiff is certainly enti- 
tied to havo this erection removed. 

The result therefore is that I allow 
the appeal of tho plaintiff-appellant in 
part and order the decree of tho lowor 
appellate Court to bo varied by the 
insertion of a direction for tho removal 
of the chhajja along tho south side ol 
tho defendants' house within three 
months from the date of this decree, l 
further give the plaintiff-appellant an 
injunction restraining the defendants 
from using the doors of their house for 
any other purposes than ingress and 
ogress and directing the defendants not 
to use the ground on the oast or south 
side of their house for the purpose ol 
tethering cattle or to cause any other 
obstruction to the free use by the plain- 
tiff of the land in question. As or the 
defendants’ appeal I order it to he dis- 
missed. I have the parties to bear their 
own costs 

B.v / r.K. Order accordingly. 
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Kendall. A. J. C. 

Ajodhia Bank , Fyzabad Ltd. 

v. 

Abdul Ghani and others. 

F. A. No. 54 of 1915, D/-31-5-1916. 


Mortgage — Interest — Contractual rate 
from date fixed for payment till realisation 
should ordinarily be allowed in decree— Rate 
i* however discretionary. 

The rate of interest which a Court con allow Id 
a mortgage dicree from the date fixed for pay- 
ment to the date of realisation, is in its discre- 
tion. In exercising its discretion, however, the 
Court will ordinarily refer to the contractual rate, 
if it be a rea.-ooablo one. [P 221 C 2] 

Har Narain Dass—lor Appellant. 

Judgment. — The suit out of whioh 
this appeal has arisen, was brought on a 
registered mortgage deed for Rs. 3, 500. 
Interest at 10 per cent, per annum was 
provided for in the doed. The suit was 
undefended. The lower Court decreed 
principal and interest to the date of suit 
and costs. Six months were allowed for 
payment; and for that six months the 
lower Court decreed the contractual rate 
of interest, but decreed it only upon the 
principal sum. It further decreed inter- 
est at 6 per cent, per annum from the 
date of payment till realisation, but this 
again only on the principal sum of Rupees 
3. 500. ri inoe this appeal. Respondents 
have not appeared. There was no reason 
whatever why the contractual rato of 
interest should not have boon dooreo.l 
upon tho decretal amount from tho date 
of tho docroo to tho date of paymont. Ihc 
rate of interest which the Court oan al- 
low from the date fixed for paymont to 
the date of realisation, is in its discre- 
tion. In exorcising its discretion the 
Court will ordinarily refer to tho contrac. 
tual rate, if it bo a reasonable one. It 
was laid down by Lindsay, J. C., in /If. 
lahabad Bank. Limited , Lucknow v. 
Rani Sura j Kuar ( l) that according to 
tho practice of this Court, the interest at 
the contract rate can bs awarded in cases 
of this kind up till the date of realisation, 
provided the rate is deemed to be reason- 
able. I do not find that tho rate of inter- 
est in tho present ca3e can be termed 
unreasonable. I. therefore, allow -his 
appeal and pass a decree for Rupses 
5 629. 13-6 and costs. If this amount 
with interest at the rate of 10 per cent 
per annum he not paid an*™ » (urt > f 
period o (3 months of th, . date the inert- 
gage-1 property shall be sold, future inter 
est being allowed to the dale of realisa- 
tion at the contractual rate. Appellant 

mav have hie costs of this appeal. 

B.v./* £ AwalaUSSeL- 

I R 1914 Oudh 253=26 I C 177. 
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Stuart and Kashaiya Lal, 

A. J. Gs. 

Lxl Tribhawan .Vath Sinoh— Plaint.iii 
—Appellant. 

v. 

Deputy Commissioner, Fyzibdd and 
others — Defendants — Respondjuts. 

First Appeal No. 11 of 1917, Dooido-1 
on 4th March 1918, from decree of Ad ill. 
Judjjp, Fvzibad, D.'- 19th October 191fi. 

(•I Hindu Law — Adoption — Putrika-Putra 
ton it recognized by Milakthara. 

Per Stuart, A. J. C.— Altb»u;h .be practice 
of bageitluiiia putrika-pulra *on bat fallen into 
di-Uio. it I-* ne/erthcl*M rec »gni/.e J by tbo Mti\k- 
iharalnw. [ V 2*9 0 2) 

(b) Oudh Estatea Act (18G9I, S 22f4> — 
Talukdar dying iiiurlrit and intestate — 
Succettion goet to hit heirt and not to 
maternal grandfather. 

1 Where a |«r»ou «ucc .< I toe .j a Ulu.t tinier 
lb<> provldiout of 8 . 22. 01. t, <1 •• i>< . I it .<>1 
iniHltic, the titluka p * * t in - he:i«, m l uot u 
tliO'U of hi* in.ttern.il ijuudLlbCi'. 

( P 229 0 lj 

(c) Evidence \ctl!872).S 159 — Mrmonn* 
dum written by witness it admi.siblr, 

Wher« a witness, on b mg sskod it hr bi* had 
an Inlorvlow with •. pmkctUr p*i»on idd what 
the purport of that inlervk v « .* repli * ibai he 
In* bail such an interview ml b.,d a ..ie,| o,« 
purport cf it at the lime in » ..-riueu nemir.o- 
dum. and pr iduc”* Hint iiiHOtrindniD, the m<- 
monudum i* aJml»»iblu in evidence. 

f p Jtoca^ 

(d) Evidence Act (1872). S«. 123. 124 — 

Court* cannot coll for confidential State 
Papera. 

In vifl.v of the provision. ^f S'. 121 and 121. 
no Court of jtmice i« etilUh d t > c ill t ,r »od c u- 
mine the •‘•oral archive* of tbe Stato iu ord.r to 
•ntUfy itself of their cjnhdenti.l nature. 

I P 241 C l] 

(e) Will— Revocation must be proved by 
clear and satisfactory evidence. 

A will dnl> executed I* not to bo trotted at ro- 
voked, either wholly or partiallv, bv a will which 
not forthcoming, unle** it is Proved bv clear 
and t*tl,f 4 ctary evidence that the later will con- 
Uiuod oitbor word* of revocation, or dispositions 
fo incon.l.tcnt with tbe deposition* of tbe 
earlier will tbat the two cannot aland together. 
It i* not enough to show that tho will which la 
not forthcoming differed from the earlier will, if 
It cannot bi shown in what tho difference con- 
slated. [ P 245 C 21 

(f) Will— Construction — Power to adopt 
held legal. 

Where under a will a talukdar gave to hia 
second wifo in supersession of bi» firat wife a 
life-cat itc in tbe Uluka aud a power to adopt a 
aon. and further stipulated that tho adapted ton 
would after her death succeed a* full proprietor 
iu tbo manner contemplated by S. 22. Cl. 8, 
Oudh Estates Act, and tbe second wife then 
adopted a aon: 

Held; (l) that "Cl. 8” in the will was merely 
t clerical error "for Cl. 9”: [ P 217 C l, 2j 

(2) that to* dvtion valid,' inasmuch as 
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the talukdsr could 
pj«e* to . iopt a 


to bis »ocond wifo tbo 

cctive of Uit wfll and 

under tbe will 

were ;b§tanliall> -arriod nut. for tho estate 
’ • .. .r tutor* 

ifttc ^lataluga. f P 2l8 C l] 

fg' Oudh Estates Act I18R9I. S. 22— Rules 
oJ Hm-'u la«f .( - n lo adoption 

under S. 22. 

» n * ' I " ttu ler 1 ;• oi s. 92 , 

rblcb 

oo*dM,:i. t *r 1 ■ | tbl 

t'one fund | I i i polio* bio 
to the •*' r >:t m t- 1 . ; 1 1 > . u ti ,u f I' C 2] 

ih Hindu Law -Adoolio — Adaption no! 
vitiated hy paymv • of pr cc for adopted son. 

I uler tbe Hindu it • .. idomi r. • not vlti- 
ai d (he p*v«Boi a x» - I r w adopted 

•on- [ I* 2 -1 C 2 

* * * H«nnu Law — Adoption — Change of 
golra . 

,» .1. itiudu u vlo- tbo Milukahtn law can 

» i • tlon. (';■ 294 0 11 

fj) I II Iu L< - Adoption -Son affiliated 
in putrika-puira ‘r rnt is vaPri aubatilute for 
ion. 

K rdloK 10 

lb* P lull . » <i i!tit’ >' i in lh« piiirlka- 

M« tor * 10. Tb* 

■lib '.i. i n could bn ol.tuined hv 
n • n i- h iilo.t ia viio course of time 

of r-»i during .sails »tico in the form ol putrika- 
p ur. <r I - inco-nmjn but il has by no 

D n t iih.jl "t» and effect cannot logitl- 
tnU'I b refu c ■ to ii CBIiail n in the ptttrikn* 

I* ’ » C l: I* '5 * C lj 

(klOudh Estates Art f!869). S. 22 (4) — 
Talukdar dying intestate— Succession does 
not go to his natural fin-, but gees to the 
line of person who affiliated and treated 
him as son. 

T»a uc- ••••on to a person, obtaining a Inluka 
under the provisions of S. 22. Cl. 4. Oudh Euito* 
Act. tnd dying intrMsti, ROM, In tbo absence of 
MJ miU I i I ant, to tho lino of ho 

po'on who atH»iat-d him and treated him in nil 
respects *• a*jn..»uJ not to his natural lino. 

I I* 259 0 2 ] 

fl) Will — Revocation — Subsequent will 
not forthcoming —Original will is not re- 
voked. 

A * ill duly executed cannot bo treatod as ro- 
Tokod. «*ithor wholly or in part, by a will which 
l« not forthcoming, and the contents of whloh 
cannot bo doftnfioly ascertained. It is not 
enough to show that tb? will which Is not fortb- 
comin^ differ* from the oirlier one, if it cannot 
be shown in what tbo difl.ironco consists. 

I P 261 C 2) 

(m) Hindu Low — Adoption — Supply of 
clothes or ornaments or money 'to adoptee's 
father— Adoption ia not invalid. 

The supply of elotbea or ornamouts to tho 
na’cntf of tho boy to bi adapted or tho payment 
of monev therefor in anticipation of tho adoption 
cannot inv»lidatc the adoption or bo taken to in- 

dietto tbit it was made from sinful or improper 
motives. [ P 2G6 C 2J 

(n) Hindu Low — Adoption — Adoptive 
father and adoptee bejonging to same gotra 
— Ceremonies can be dispensed with. 

The porformanco of requisite ceremonies for 
adoption can b: di«p-»n»cd with, .if tho adoptlvo 

8. N. DAK. • * 

VaJdi C*wrl, 

SHJVAOaK (Kmstimlrl) 
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father and the adopted bov belong to the same 
gotra. [ P 265 0 2] 

(o) Oudh Estates Act (1869), S. 22 (8) — 
Junior wife of talukdar adopting son in 
pursuance of will— Will providing estate for 
life to v/idow and after her death to adopt- 
ed son — Adoption held valid. 

Where the junior wife of a talukdar validly 
adopted a son in pursuance of a will made by 
the talukdar, undtr which the latter bestowed 
a life-estate upon her and gave her the power to 
adopt a son and further directed that the 
adopted son would take possession of the taluka 
only after her death, under the provision? of S. 22, 
Cl. 8, Oudh Estates Act: 

Held: that the adoption was good, as i! did 
eflectuato the intention cf the' talukdar as ex- 
pressed in his will and as the taluka could not 
lose its cba-acter of impartiality in the hands 
of the adopted son. Ca*e-hic on nil points dis- 
cussed. - A P 26? C 11 

Wazir llo son and Adilya Prasad — for 
Appellant. 

W. Kallach. Rai Nagendra Nath 
Ghoshal, Lai Mohan Banerji. Durgo 
Char ait Banerji, Mahadeo Singh and 
Nagendra Natli Dali— lor Respondents. 

Stuart, A. J. C. — This appoal relates 
to the succession to the taluka of Ajodhia. 
The nucleus of the property comprised 
in tliis taluka was acquired by Raja 
Bakhtawar Singh before the annexation of 
Oudh. Ho was the eldest of five brothers 
named Bakhtawar Singh. Shiva Din 
Singh. Dnrsivan Singh. India Ram and 
Dohi Pro3ad. Thsir father J’urandar Rom 
was not a man of eminence, and there 
was no estate in the family, until this 
acquisition was made by Bakhtawar Singh. 
Raja Bakhtawar Singh died in 1855. He 
was succcedod by his nephew IJanuman 
Singh, better knowD as Man Singh, the 
youngest of the three «on9 of Darshan 
Si ugh. brother of Bakhtawar Singh. The 
names of the three sons wero Ramadhin. 
Ragbubir Dayal and Man Singh. The taluka 
was thon knowu as tbo Mabdauoa taluka. 
The namo was subsequently changed to 
that of Ajudhia. The estate was held by 
Man Singh after annexation, and re-con- 
ferred on him in 185S after confiscation: 
it was then considerably augmented . Man 
Singh made a will on 22od April 1664, un- 
der tho terms of which he devised his 
estate to his wife Maharani Subhao Knar 
with power to nominate a successor. Man 
Singh was raised to the dignity of a 

Knight Commander of the Star of India 

in 1869. He died cc 11th October 1870, 
having attained the position of one of the 
most considerable land. holders of Oudh. 
His nearest relatives at the time of his 
decease W9r9 the Maharani Snbhao Knar, 


a daughter Brij Raj Kuar, who was mar- 
ried to Narsing Narain SiDgh, and Pratab 
Narain Singh, son of Brij Raj Kuar. Ma- 
harani Subhoo Kuar succeeded to the 
estate under the terms of the will. 

On 16th August 1872 she exeouted 
a document nominating as her successor 
Triloki Nath, son of Raghubir Dayal. 
brother of Man Singh. On 21st Novem- 
ber 1872 Pratap Narain Singh, who was 
then of the ago of 17 years instituted a suit 
through his mother, who described her- 
self as his sister and guardian, in the. 
Court of the Deputy Commissioner of 
Fyzabad. He claimed in this suit declara- 
tion of title to ho taluka. The plaint 
(Ex. l) asserted that tho oxeoution of 
tho will of 22nd April 1864 had been ob- 
tained by undue prossure exercised by 
Government officials, that the will in 
question had been revoked by Sir Man, 
Singh, and that Sir Man Singh had 
died intostate. It continued that Pratap 
Narain Singh had been selected in 
1867 at tho age of 12 as a successor 
by Sir Man Singh, that his gotra 
hod in the same year been changed 
from that of his natural father to that 
of Sir Man Singh, that he had beon troatd 
by Sir Man Singh in all respects as his 
own son, and was thus entitled to succeed 
to tho estate under tho provisions of 
Cl. 4, S. 22, Act 1 of 1869. It appears 
from certified copies of certain procee- 
dings in the Court of the Deputy Com- 
missioner (Exs. A-15 and A- 16) and from 
the judgment itself (Ex. A- 12) that in the 
course of hearing a plea, which had not 
been asserted in the plaint to the effect 
that Pratap Narain Singh was an adopted 
son of Sir Men Singh, was first asserted 
and then abanoned. Reliance was placed 
in support of the plaintifl's case on tbo 
evidence of a Mr. Carnegy, who deposed 
to an oral revocation of the will by Sir 
Man Singh. Mr. King, tho Deputy Com- 
roiFsioner. dismissed the suit on 28th 
Julv 1873. finding that, the will was a valid 
document and that Mr. Carnegy s evi- 
dence taken with the other evidence was 
not sufficient to establish that revocation 
had taken place. He found that Pratap 
Narain Singh had been treated in all res- 
pects as a son by Sir Man Singh. An ap- 
peal was filed to the Court of Mr. Capper, 
Commissioner of Fyzabad. 

Mr. Capper found on 24th December 
1873 (judgment Ex. A-13) that the will 
was a valid document which bad not nee. 
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revoked, and that Pratap Narain Singh 
had not been treated in all re3nects as a 
eon within the meaning of Cl. 4. S. *22. 
Act 1 of 1869. Pratap Narain Singh ap- 
pealed to their Lordships of the Privy 
Council. They decided in 1*77: Maha- 
rajah Pertab Narain Singh v. Maharanee 
Subhao A'ooer ( lj , that Mr. Carnegv was 
a reliable witness to the face that Sir 
Man Singh revoked orally the will of 
1861. that such a will o f a Hindu could 
be revoked 1 y parol, and that the testa- 
uionury disposition hud thus no effect. 
They bold tl at 1 ratap Narain Singh had 
been treated in all respects as a son by 
Sir Man Singh and was entitled to succeed 
under the provisions of Cl, 4, S. 22, Act 
1 of H69. They declared Pratap Narain 
Singh to l»9 entitled to the taluk:* of 
Ajudhia, bur. not to the personal 1 1 non- 
talukdari [ rojioi tv o i Sir Man Sir I*. 
Pratap Narain Singh obtained r -ryaion 
of the estate from the Court of Wards, 
who wore in charge of it, on the strength 
oi the noclaratory decree : n hi- favour. 
In 1*78 Triloki Nath petitioned their 
Lordships of the Pnv> Council to rehear 
the appeal. They dismissed his petition 
Pertab Narain Singh v. Stilhao Kootr 
(2) bat penal led hint if he so desired, 
to open by sui‘. in India the question 
whether lie had boon properly represented 
in the previous litigation in the Indian 
Courts. Triloki Nath then instituted 
fresh proceedings on 3rd Juno 1879 in 
thy Court of the Additional Judge, Fyz*. 
bud. against Pratap Narain Singh, to havo 
declared his right to Lhu taluka in virtue 
of his having boon appoint* 1 undor a 
power of appointment giveu by the will 
of 1864. 

The Court of first instance held that 
party Triloki Nath had not been made a 
to the former suit or represented the 
tn it. and that ho was not bound by 
proceedings of 1877 in regard to the ques- 
tion of revocation of the will of 1864. 
Thu trial Judgo found, however, that that 
will had been revoked. Triloki Nath ap- 
pealed to the Judicial Commissioner. The 
Judicial Commissioner held that the Maha- 
raja's estate was not so completely repre- 
sented by the widow in tho former suit 
that Triloki Nath was bound by the deci! 
sions against hor. Tie was of opinion that 
tho Maharani divested her estate by the 
execution of the instrument appointing 

1. (1977-78) 3 Cal 626=4 I A 228 (PC). 

2. (167‘J) 4 Cal 164=5 I A 171 (1* C). 
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Triloki Nath in 1872. lie found that 
Tiiloki Nath took ?s successor of the 
Maharaja, no of Lie widow, and that his 

inter sts on 16th August 1872. He 
foun ! further tint the will of tho Maha- 
raja 1 1 . 1 net been revoked. Praia b Narain 
Singh appealed to theii lioro ships of the 
Privy Council, who decided in Joly 1884 
[Pertuutiara’ii Singh v. Trilokmath 
Singh (3)] that theii prevh us order was 
binding on Triloki Nath 

They decreed the appeal ,tud dismissed 
the suit. Heloro their Lordships hud de- 
cided the appeal in Triloki Natl A previ 
ous suit. Triloki Nath had filed another 
suit on 15th August 18*2 in tho Court of 
tho I'i net Judge oi Fy/.abad fur posses- 
The District Judge 
suit on 25th September 1882 
An appeal w-ss filed to tlu Judicial Corn- 
el 1882. The 
latter no .-ion till receipt of the 

decision of th.:ir Loidships ol tho Privy 
vious ease. On receipt 
ol that decision heallowed tho appeal and 

suit on 26th November 

1"- :. An appeal was filed to their Lord- 
- 'ii rivy Council, which was 

dismissed I Tnlohi Nath Singh v. Pertab 
Narain Singh (4)'. In their decision 
their Lord-hips interpreted their previ- 
ous order of 1877 in certain particulars. 
At p. 811 they say with regard to their 
previous order. 

“Their Lord-hips, therefore, niorely doclnrod 
I'raieb Xaraio Singh's litlo to tho Uhlks aud 
whatever descended under Act I of 1809. As to 
other property which was not Included in that 
Act. Pr itab Narain would not have been tho boir 
to the Maharaj* during the lifetime of tho widow. 
She would have taken tho widow s eatato In all 
Property except that which wasgovornod bv Act I 
ol 1K09." 

Haja Pratap Narain Singh remained in 
possession of tho taluka till his death 
Like his predecessor, ho attainod a high 
position in Oudh. lie was first created a 
Maharaja, and subsequently raised to the 
dignity of a Knight Commander of the 
Indian Empire, lie died on 9th Novem- 
ber 1906. He bad married Maharani 
Suraj Kuuiari in 1868, and is stated by 
the defendants in these proceedings to 
have marriod Maharani Jagdamba Devi 
in 1888. The latter was aged between 
10 and 11 on tho date of her marriage. 
He had no issue by either wife. He exe- 
cuted a will on 17th July 1891, which 
was registered on 20>h J u 1 v 7 891. Af tor 

3. (1685) 11 Cal 166=11 I A 197 (f>7jh 

4. <1888) 15 Cal 808=16 I A 118 (P O). 
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his death he was succeeded by the junior 
Maharani, Jagdamba Devi. The estate 
was taken under the management ol the 
Court of Wards. On 12th February 1909 
Maharani Jagdamha Devi adopted as sue- 
cessor under the terms of the will of 
1891 Dukh Iluran Nath Singh, son ollAdika 
Nath, a descendant of Incha Ram who 
was a younger brother of Darshan Singh. 

On 11th February 1915, Tribhawan 
Nath Singh, son of Kashi Nath Singh, son 
of Ramadhin, the eldest hrother of Sir 
Mau Singh, instituted a suit in the Court 
of the Subordinate .ludge. Bara Banki, 
against Maharani Jagdamba Devi. Dukh 
Haran Nath Siugh, the Deputy Commis- 
sioner of F>zabad as in charge of the 
estate under the Court of Wards, and 
Maharani Suraj Kurnari. It was alleged in 
the plaint that the will of 17th July 1891 
had been execured by Sir Pratap Narain 
Singh under undue influence exercised 
upon him by Maharani Jagdamha Devi, 
that it had been revoked, and that Maha. 
rani Jagdamha Devi was not tho legally 
weddod wife of Sir Pratap Narain Singh. 
It was further alleged that that lady had 
been guilty of acts of unchastitv both du. 
ring the lifetime of Sir Pratap Narain 
Singh and after his death and that she 
xv as, t herefore, incapable of taking benefit 
or exercisiug a power of adoption under 
the terms of tho will. It was further 
alleged that in no circumstances was the 
adoption of Dukh Haran Nath Singh valid, 
us(l) it had been made under undue influ- 
ence, as (2) Maharani Jagdamba Devi, hav- 
ing not been legally married to Sir Pratab 
Narain Singh and also having been un- 
chaste both during tho lifetime and after 
the death of Sir Pratah Narain Singh, had 
not tho power to adopt under tho provi- 
sions of the Mitakshara, as (3) Dukh 
riaran Nath Singh had been purchased 
from his natural father, as (4J Dukh 
Haran Nath Singh’s natural mother was 
of tho gotra of Nareingh Narain Singh, as 

(5) Adika Nath was an outcaste. and as 

(6) the ceremon> of adoption had not been 
properly performed. It was further 
alleged that the senior Maharani had been 
cuiltv of acts of unebastity during the 
Maharaja’s lifetime. Tne conclusion 
drawn was that. Sir Pratah Narain Singh 
having died intestate, the senior Maha- 
rani being excluded from inheritance by 
her unchastity, and the junior Maharani 
having no title s* she was not the legally 
wedded wife of the Maharaja, and even if 


she were the legally wedded wife, being 
excluded from inheritance by her unchae- 
titv, the plaintiff as son of Kashi Nath 
Singh, son of Ramadhin, in absence of all 
heirs under Cls. 1 to 10, was entitled to 
succeed as heir under Cl. 11 to all the 
immovable and moveable properties of the 
estate and mesne profits, and in flio alter- 
native to a declaration that the will and 
adoption were void as against him. 

The defence was a denial of practically 
every allegation in the plaint. It was set 
up that Maharani Jagdamba Devi was the 
legally married wife of Sir Pratah Narain 
Singh, that neither the senior Maharani 
nor she had over been unchaste, that tho 
will of 17th July 1891 had been duly and 
validly executed by Sir Pratah Narain 
Singh unaffected by undue influence, that 
it had never been revoked and that it had 
remained in force at tho time of his 
death. It was further set up that it con- 
ferred a legal pow er of adopt ion on Maha- 
rani Jagdamha Devi, which she had 
legally exorcised by making a valid adop- 
tion of Dukh Haran Nath Singh. It w’as 
furfhor sot up that the claim for moveable 
property was barred by limitation. The 
defendants asserted in addition that the 
plaintiff would not havo titlo, oven if Sir 
Praia!) Narain Singh had died intostate, 
as the succession would have then passod 
to tho family of Narsingh Narain Singh. 
In replication, the plaintiff assertod that 
the defendants wero estopped from set- 
ting up the last pica. Tho suit w as trans- 
ferred for hearing to Mr. Jagat Narayan, 
Additional Judge, District Fyzabad. It 
was decided by him on 19th October 1916. 
He found in faveur of tho will and the 
adoption and against the plaintiff’s title. 
Ho found the allegations against the 
moral character of the two ladies to he 
baseless calumnies. Ho found in favour 
of the plei that the claim for moveable 
property was barred by limitation. Ho, 
therefore, dismissed the suit. The pre- 
sent appeal is filed against his decree. 
Practically every roint taken in the trial 
Court is re asserted by the plaintiff in 
his grounds of appeal. 

The appellant objected to the defen. 
darts’ disputing his title to succeed on a 
plea that they were estopped from so do- 
ing. His case on this point was as 
follows: He alleged tha». directlv after 
the death of Sir Man Singh. Ramadhin 
had instructed a pleader to file » suit 
possession of the estate, that Narsmgh 
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Narain Singh then brought Pratah Narain 
Singh to Ramadhin, that Pratah Narain 
Singh fell at the feet of Ramadhin 
and protested that he was the potrika- 
putra von of Man Singh, and that Rama- 
dbin recognizing the sacred nat«reof 
Pratah Narain Singh’s relationship there- 
upon abstained from instituting proceed- 
ings. P. W. lOl.Sheo CharanTal, was 
the only witness who deposed to the 
truth of this story. The learned trial 
•fudge has discussed the value of this plea 
and tho veracity of this witness at 
pp. 202 to JOT of tho judgment. Sir Mao 
Singh died in INTO. Me was succeeded 
by his widow. Pratah Narain Singh did 
not institute a suit till tho end of 1872, 
and, when ho instituted it. he did not 
assort a title as putrika-putrn. The wit- 
ness Shoo Charan Lal is, an the learned 
trial Judge found, ar. unreliable witness. 
If it woro worth the trouble, the roasons 
for rejecting this plea could he largely in- 
creased. I reject it. 

Tho appellant had first to establish Ilia 
title to succeod Sir Pratah Narain Singh 
if tho provisions of tho will were sot 
aside. Sir Pratah Narain Singh having 
succeeded Sir Man Singh as his heir 
under tho provisions of Cl. 4. S. 22. Act 1 
of ISfil), the rule of succession m found 
in tho same sections. CIs. I to 10 clearly 
confer no right on tho appellant who 
conies, if at all, under the provisions of 
Cl. II. According to the rule oi the 
Mitakahara law which would gotern the 
case in absenco of special circumstances 
ho cannot succood. It is not alleged and 
cannot he suggested that Sir Prats p 
Narain Singh was tho adopted sen of Sir 
Man Singh, and Sir Pratap Narain Singh 
would ordinarily have been succeeded in 
evont of intestacy and failure cf heirs 
urdor the first ten clauses by the agnates 
of tho family of his father Nursingh 
Narain Singh Tho appellant . recogniz- 
ing this ohstuclo, endeavoured to establish 
his title by an assertion iu the plaint 
that the mother of Sir Pratap Narain 
Singh was specially appointed, under tho 
pratieo of constituting in tho person of a 
daughter’s son a putrika-putra. to hear 
Sir Man Singh such a son and that thus 
the heirs to Sir Pratap Narain Singh under 
Cl. 11 were the ngnaUs of Sir Man Singh’s 
family. He subsequently raised a plea 
in argument, which «as not taken in tho 
plaint that Sir Pratap Narain SiDgh 
should he succeeded in event of intestacy 
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hv the pgn^tes of tho family of Sir Man 
Singh under Cl. 11, owing to the circum- 
stance that Sir Pratap Narain Singh had 
succeeded under the provisions of Cl. 4. 
The practice of appointing a daughter, so 
that she can hear a son who will he treat- 
ed as her father’s son. is reccgni/.ed by 
the Mitakshara law. Tho practice has 
so far fallen into disuse that only one in- 
stance can he found in repotted eases, ID 
which a daughter has been so appointed 
under the M takshara law. This case 
will he found reported as Kmuaran v. 
Sarayanav (5). Thoro such an appoint- 
ment of s daughter in Malabar was re- 
cognized by the Courts. The disuse of 
the practice has been commented on iu 

BhuUun La II (6), 
Singh v. Court of 
Wauls (7) an 1 Sn liaja V nt kata Nara- 
sittiha A/jpa Rom Jioltatlur v. Srt Rajah 
Smaneui Vnikala I u ru*holhama J aga- 
nadha G pa • i Hi Bahadur (8). It 
has not. however, boon laid down by their 
Lordships of the Privy Council that a 
daughter cannot to »o appointed and the 
law od the point never having been abro- 
gated we should he bound to apply it, if 
it woro established that the mother of 
Sir Pratap Narain Singh had been so ap- 
pointed by Sir Man Singh. The law is 
contained in a passage in the Mitakshara 
which is quoted in various text-hooks; 

The on of au appointed daughter is equal to 
him; that i', cqiul to tho legitimate too. The 
term signifies n .»( a daughter. Accordingly he 
!• equal «o tho l-gifim'ito son; as described by 
V a- h'.ha: This d»m*el. who has no brother, I 
will give unto :hce. decked with ornament*: tho 
'•iu, »h ma> ho born of hor, shall bo niv son. 
Or that term mav signify ft daughter becoming 
bv special appointment a *r n. Still 'bo is only 
similar lo a legitimate sen, for she derives more 
from the mother than from the father. Accord- 
ingly she is n.cnti' nod by Vftrisbtba as a son, but 
as third in ran!.. The appointed daughter is con- 
sidered to bo the third description cf «on«.” 

Commentary ol ilomadri; 

Ti c putrii.a-pulra is of four dercriptions: The 
fun i- tho daughter uppoinlcd to be a sou. Sbo 
is so by a stipulation to that elfcet. The noxt is 
her son lie obtain* of course tbo name of «on of 
an appointed daughtet* without any compact. 
This distinction, however, occurs: he is not In 
place of a son. but in placoof son's eon, and 
is a daughter's son. Accordingly ho is described 
as . daughter's son in the text cf Sankba 
and Likbita: An ap|oir'»d dhUfllrr is like 
unto a san; as Prachetasii has declared: hor 
offspring is termed son of on appointed 

6. (18-6) 9 Mad 2<*0- 
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daughter, bo offers funeral oblations to the ma- 
ternal grandfathers and lo the paternal grand- 
sms. There is no difference between a son’s son 
md a daughter's son. in respect of benefits con- 
ferred.’ 


TI 10 third description of son of an ap- 
pointed danghter is the child born of a 
daughter, who was given in marriage with 
an express stipulation in this form: 

. ‘The child who shall be born of her shall 
be mino for tbe purpose of performing my ob- 
sequies.’ lie appertains to his maternal grand 
father as an adopted son. The fourth is a child 
born of a daughter who was given in mar- 
riage with a stipulation io this form: * Tbe 
child, who shall bo born of her shall periorm 
tho obsequies of both.’ He belongs, as a son, 
both lo hia natural grandfather and to bis 
maternal grandfather. But, in tho c an wbero 
sho was in thought selected for an appointed 
daughter, she is so without * compact, and more- 
ly by un act of tho mind: C hose's Principles of 
Hindu Ltw, Commentaries. Vol. II. Kdn. 1 
pp. 130 and 181. 

Tho law presents no difficulties. The 
appellant seems to assort that Sir Pratap 
Narain Singh was of tho third or fourth 
description of sons. That is his main 
contention, although ho «s ready to accept 
any view of tho law that could suit his 
case. Tho last soutouco of the commen- 
tary of flomadri can obviously only be 
applied in case where there is distinct 
evidence of the act of mind of tho father. 
Tho position of tho appollant with recard 
lo this plea is as follows: — In his written 
statements of claim made to the Deputy 
Go moil ss ion ere of Fyzabad and Gonda 
lEx. A. 129 and Ex. A-129 (a)) ho did 
not assert that Mt. Brij Raj Kuar bad 
been appointed to bear a putrika.putra 
son to her father. In his evidence he 
made a disingenuous attempt (which the 
learned trial Judge has found to be false) 
to explain this omission. In his plaiDt 
he asserted that Mt. Brij Raj Kuar had 
been married under the putri-karan form 
and that for thisreason Sir Pratap Narain 
Singh was born a putrika-putra and bad, 
therefore, been treated as a son. In the 
evidence he oarried the matter further. 
He endeavoured to prove an appointment 
before marriage as well as marriage in 
the form, and relied on further evidence 
of conduct from which he endeavoured to 
establish a presumption that such an 
appointment must have taken place. He 
has called evidence to prove an allega- 
tion that Sir Man Singh in the year 1851 
after obtaining the permission of Bakhta- 
war Singh, decided to appoint his dau- 
ghter to bear him a putrika-putra son, 
that he sought a husband who would 


1918 

agree to marry her in the putri-karan 
form, that Narsingh Naiain Singh agreed 
and married her in this form, and that 
when she bore Sir Pratap Narain Singh, 
the latter was considered from his birth 
to be the putrika putra son of Man Singh. 

In 1851 Man Singh was a man of 31 
years of age. Ho had married twice. 
His first wife had borne him Brij Raj 
Kuar in 1839 or 1840. That wife had 
died. His second wife had borne him a 
daughter in 1851. That daughter had 
died. Man Singh was in the prime of life. 
His second wife had shown her capacity 
to bear children. He would ordinarily 
have had every hope of begetting male 
offspring. What reason then could he 
have had to be the only person in Oudh 
known to history who employed a practioa 
by which be set aside his daughtor to boar 
him a male heir? The answer is supplied 
by P. W. 77 Bandhau. This witness has 
deposed that, after the doath of his 
second daughter, Man Singh went to 
Bakhtawar Singh and statod that ho had 
expected a son to coutinuo his line, that 
no son had been horn to him, that his 
daughter was dead and that he was help- 
less, that Bakhtawar Singh then consult- 
ed pandits who examined Man Singh’s 
horoscope and declared that he would 
never beget a son, that Man Singh thon 
fought Bakhtawar SiDgh’s permission to 
marry Brij Raj Kuar by the putri-karan 
ceremony, and that Bakhtawar Singh 
agreed. P. W. 11 Ganesh, P. W. 72 Ram 
Sarup, P. W. 88 Bindeshari, P. W. 95 
Brij Lai and P. W. 98 Mahipat Singh 
gave direct evidence upon tbe point. 
Ganesh declared that his father was one 
of the emissaries sent by Man Singh to 
procure a bridegroom. Ram Sarup said 
that he was a member of the wedding 
party and was told by his father that the 
ceremonv was in tho putri-karan forn, 
though he did not himself witness the 
ceremony. Bindeshari swore that Nar- 
singh Narain Singh agreed in bis presence 
that b:? first horn son should be putrika- 
putra of Man Singh. Brij Lai gave evi- 
dence similar to that of Ram Sarup. 
Mahipat Singh deposed that he saw tho 
marriage celebrated in the putri-karan 
form. The learned trial Judge disbelieved 
all these witnesses. He ha? given his reasons 
for so doing at length, except in the case of 
Ram Sarup and Mahipat Singh. We are 
informed by the counsel for tbe respon- 
dent that tbe reason why the trial Judge 
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did not discuss the evidence o* Mabipat 
Singh was because the plaintiff’3 counse. 
in the lower Court laid no stress upon the 
evidence of that wituess. We have, how- 
ever, been asked by the counsel in appeal 
to arrive at a finding as to the valuo of 
this witness also, and I shall proceed to 
do so iu due course. The reasons ol tne 
learned trial Judge for disbelieving these 
witnesses are in some instances more 
weighty than in others. More imortant 
than his reasoning is the fact that he dis- 
believed them. The reasons may be varied 
or supplemented. Baodhan appears an 
absolute impostor. He has asserted that 
he was tho intimate and favourite of Kept 
Bakhfcawar Singh, one of f 
ontial noblemen of tlm 
Thence, according tc bis <<v. 
has sunk to the position o' 
beggar. 1 disbol*eve tho • 
past. His story. -hat Mai 
doned all hopes of mV pc- 
certain pindits pronounc- d 
•»ftor consulting his horoscope. i* patently 
ridiculous. I am not sath.i e I that a man 
in tho subordinate position held by ti e 
father of Gaue«h would have hojn emplo. - 
mi to s«ok a suitable bridegroom for t.i»e 
daughter of Man Siugh. Ham S«n»p .»p. 
pea-s an absolutely unreliable witness, 
ills account ns to how h«* came to give 
ovidome is clearly untruthful. 1 need 
old nothing fo the criticisms of the tr . tl 
Judge on the evidence ol Hir. lo 1 ari and 
Brij Lal. I have exam i nod tho evidence 
of Mahipat Singh and find it oiually 
valueless. 

The learned counsel for *he api»eUaut 
relies in addition on tho evidence of P. 
W. 18 Sotnoshar LKt which was rightly 
ooncodod in^the lower Court to ho worth, 
less, and on tho evidence of P. W. 53 
Thakur Prasad. I\ W. 4 Kewal Misir. P. 
W. ’) Ham Sahad. P. W. 14G Patandin. P 
W. 152 Hardat, P. W. 130 lUm Narain, 
P. W. 112 Baidia Nath Singh, P. W. 122 
Tribhawan Nath Singh plaintiff, and P. 
W. HO Sant Bikbsh Singh. The evidence 
of these nino witnesses istothe effect that 
they had heard from relations or others 
that Pratap Narain Singh was the pu- 
brika putra son uf Man Singh. Tt is un- 
necessary to di goose what the value of 
this evidence would he if' those witnesses 
had received such information, as I am 
not satisfied that any one of them was 
ever told anything on the subject. The 
learned counsel also refers to theevidenoe 
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tiff s c iso. His evidence 
I y diene! *eved the tii»l 
above evidence was found tc 
by the trial Judge. 1 fin 
to be false. 

Man Singh treated Pratap Narain Singh 
in ail respects as his own son. To use 
tlm words of their Lordships it Malta- 
rajah Per lab Xaru n Singh v. M ahnranee 
Subhao h otr (1), he 

"lOrxct <• i nil fCi’ dth' win of n daughter 
l th« | i M e, oonsc* 

which would naturally 
n »«d. and would not 

ordiui ll> bocsoccd 1 to a daughter's »ud 
hp tbui Iodlckt : o lutfntloo that the- perMon 
40 i roiled (ball be Wt -ucco*»cr " (p. 682). 

He brought him up in his own 
house. In 1887 whe Prabap Narain 

Singh wa9 invested with the Brahuianioal 
thread at the ceremony of janeo, Man 
Singh 


"look that part In tl»o 


... tho ceremony which. In the 
..•dinary oou.*« of things, would be aitumed by 
the boy’s natural father (p. 688-634). 

It is to he noted, however that 
according to tho opinion of their 
Lordship* nothing then was done which 

operated , ... . 

"oitbrr ii- law or in fao ■ ' for ol tho boy 
from hlr own into tho Maharaja'* gotra (p. 684). 

At the time of tho marriage of 
Pratap Narain Singh iu 1368, Ma;. Singh 
deolared him to he his successor. There 
wasalscovidencc that, when the provisions 
of Act 1 of 1893 v ere under consideration 
Man Singh suggested and obtained the in- 
sertion of Cl. 4 into S. 22. But m the 
will which he made in 1864 and subse- 
quently revoked, ho did not nominate Pra- 
tap Narain Singh as his successor and 
left tho selection to the choice of his 
w ife. There is nothing in the evidence 
in this oa=e which would justify an addi- 
tion to their Lordships' conclusion that 

"however uncertain it may ba when tbo notion 

o! making the Dad»a Sahib hi* successor was 
fi--t conceived, or when that notion Jlr* 1 became 
a fixed intention, it is established tbal lho Maba- 
raja bad that intention «a early M the date of 
Dadw. Sahib'* marriage: that, with that mo- 
tion, he continually treated hi* grandson in fact 
a* tho son of the bouse would be treated aud 
not a* a mere grandson by a daughter and that, 
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iu order lo effectuate his inientiou by operation 
of law, rather loan by will, be caused tbe clause 
m question to be inserted iu the Statute 1 ' (p 637). 

The question as to whether Pratap 
Naraiu Singh was or was not the putrika 
PUtra of Man Singh was not before their 
Lordships. But this circumstance in no 
way invalidates the finding. The circum- 
stance that Man SiDgh in 1864 had not 
declared Pratab Narain Singh to be bis 
successors, that in the letters to Ram- 
dhan father of Maharani Suraj Kumari at 
the time of her wedding iu 186*, while 
declaring Pratap Narain Singh to be his 
heir and successor, he nowhere suggests 
that he was his putrika putra and that 
he went out of his way to arrange for the 
insertion of a clause iu S. 22, to ensure 
the succession of Pratap Narain Singh 
(surely an act showing most excessive 
caution if the boy were his son purtrika- 
putra), would go far to meet evidence 
that Brij Raj Kuar h id been appointed 
to boar Man Singh a sou in this form. It 
is to be noted that, had Pratap Narain 
Sing been a putrika putra, there would 
have been no forco in the suggestion made 
by their Lordships at p. 633 that Man 
Singh in 1864 was 

"reluctant to depart from the family custom 
aud offend hir relations by allowing tbe estate 
to pass out of his own gotr*." 
because had Pratap Narain Singh been 
putrika-putra lie would have been Man 
Singh’s hoir to the knowledge of his rela- 
tions and in Man Singh’s gotra. The 
value of the evidence to tho contrary is, 
however, immaterial in view of my find- 
ing that the evidence to prove Man 
Singh’s appointment of his daughter is 
false. 

The learned trial Judge had discussed 
at considerable iongth the evidence of 
conduct of Pratap Narain SiDgh and 
other members of the family to indicate 
his or their belief on the poiDt. I consi- 
der this portion of the evidence barely 
material, as we are concerned with what 
Man Singh did, and not with what any 
one else thought. The appellant has, 
however, failed to advance his position 
here. In the proceedings which cul- 
minated in the decision in Maharajah 
Pertab Narain Singh v. Maharanee 
Subhao Kooer (l). it was not asserted 
that Pratap Narain Singh was the purti- 
ka-putra of Man Singh. Tbe case set up 
in his favour was that he had. been treat- 
ed in every rospect as a son. Mr. KiDg 
stated in his judgment (Ex. A-12): 


I must remark that the plaintiff's case under- 
went a not unimportant amount of modification 
during tbe trial, and it appeared to me that the 
exact position of the plaintiff was not entirely 
appreciated by bis legal advisers, until a good 
deal of the evidence and counter-evidence bad 
been delivered. Tbe plaintiff at first alleged 
‘adoption 1 in the common sense of the word, i.e. 
tfcat he bad been adopted by tbe Maharaja as a 
son. This is not distinctly stated in the notes of 
the plaint taken by the Court, but it was clear 
frem tbe tenor of tbe examination of their wit- 
nesses by plaintiff's counsel. During the trial, 
the plaintiff repudiated the adoption in the sense 
in which this word is commonly used by Hindus 
in reference to a son." 

Tbe respondents had asserted that 
Pratap Narain Singh’s legal advisers had 
never imagined the possibility of raising 
the plea that he was a putrika-putra. 
The appellant controverted that atgu- 
meet in the following manner. A cer- 
tain Mr. Harrington, who had been Super- 
intendent of the Encumbered Estates in 
Fyzabad from May 1872 to tbe middle of 
August 1875, bad in 1872 prepared a 
statement of tho case relating to the 
Ajudhia succession for the opinion of the 
Advocate-General. At some date prior 
to 15th October 1872 Narsingh Narain 
Singh handed to Mr. Harrington a state- 
ment of the case set up by him in favour 
of his sod, Pratap Narain Singh’s claims. 
Ex. 19 n put forward as an English trans- 
lation of the'statemontof claim prepared 
hvNarsiogh Narain Singh prior to tbe in- 
stitution of tbe suit of 21st November 
1872. The appellant endeavoured to put 
this and another documont in evidence 
The trial Judge refused to receivo then 
in evidence. Tho appellant has produced 
Ex. 19 in this Court but has not produced 
Mr. Harrington’s deposition. I consider 
that Ex. 19 can be received in evidence. 
The case so stated to Mr. Harrington is 
clearly contained in Ex. 19. The form 
:n which it is produced is tbe ordinary 
form in which papers aro printed for 
submission to the Privy Council, and 
Ex. 19 is clearly a translation of these 
instructions which came on the record of 
the 1872 case and was subsquently trans- 
lated for submission to the Privy Council. 
The actual Ex. 19 is evidently one of the 
copies taken at the time. The matter i9 
more than 30 years old. Those instruc- 
tions contain .at para. 7 the following 

^“Tb* Maharaja and the Maharani have both 
married tbe Dad«a‘s mother by putri-karan (the 
condition, etc., at tbe time of marriage to tae 
effect that tbe bridegroom will have nothing * 
do with the first child and tbe other cbiloren 
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after the first child will be his. tho bridegroom's^ 
and in such case the first child be considered a* 
own son or daughter of tho grandfather (nana). 
M’utri-karau of Mitaksbara, p. 71.’ The Maha- 
raja and the Maharani brought up the Dadwa 
from his infancy as their own son and invested 
him with the Brahinanical thread ‘jabeo* in 
Baisakh 1274 fasli. The Maharaja and the 
Maharani made the Dadwa's ‘juggo pawit', tie., 
(the coreinouy iu which tbe Brahman ical thread 
is given) and called him of the girg g&tra 
as himself and allowed him (Dadwa) to worship 
their (tho Maharaja and the Mabarani'e) geds. 
•tnd tho Maharaja pronouuced tbe gatatrt mooter 
over him (Dadwa) which is tbe duty of a 
father. All tbe other ceremonies usually bes- 
towed by a lather were alio performed 
by tbe Slabaraja in tbo capacity of a father. 
I’bc witnesses to the above facts are Pandit Mali 
Dut, Pandit Gang* Dbar Shastri, and Paodtl 
Dwarka Dut, etc., who have caused all tboa 
ceremonies to be performed: many of the taluk- 
dars and tho ofhcials arc well acquainted with 
ill tbo ceremonies. Prom tho lime up to the 
present the Dadwa's shankwlap bad been made 
by 'girg KOlra.” 

This is sulltaieut to prove that Narsingh 
Nam in Singh stated to Mr. Harriogtoo 
the plea that Pratap Narain Singn was 
tho putrika-putra of Man Singh. Put 
this (nut, so far from assisting the appel. 
lant. tolls against him. Taken with the 
romaining evidenco. it establishes that 
tho plea was suggest od, and abandoned. 
Wo are now asked to find that Man Singh 
formed a deliberate intention to appoint 
his daughter Brij Raj Kuar to hoar him 
a son, that this intoution was approved 
by Uakhtawur Singh, that a husband was 
sought and obtained who agieed to a 
marriage on this condition, that tho pair 
wore married in tho putri karan form, 
and that Pratap Narain Singh was horn 
to thorn as the putrika putra of Man 
Singh. Witnesses who have givon evi- 
donoo in these proceedings wore then in 
existence. They now dejioso in unmis- 
takable terms to the allegations set forth 
above. If the theory of the appellant ho 
accepted, Narsingh Narain Singh and 
Brij Raj Kuar were necessarily aware of 
the conditions of their own marriage. 
They were instructing Pratap Narain 
Singh’s legal advisers. Yet the plea was 
abandoned, while a plea of adoption was 
set up, which had to he abandoned after- 
wards. It canoot be suggested that this 
plea, if set up and proved, would have 
been other than the best plea that would 
have been taken. Not only was the posi- 
tion of Pratap Narain Singh as a putrika- 
putra stronger than his position under a 
clause with regard to the interpretation 


of which considerable doubt prevailed in 
Oudh, but aa a putrika-putra ho would 
have obtained the whole of tho non- 
talukdari property valued at lie. 7.00,000 
(Ex. 1) which he failed to obtain under 
their Lordships' decree. 

The abstention to take, or rather the 
abandonment of this plea in limine, is an 
eloquent commentary on the theory that 
Pratap Narain Singh's parents believed 
him lo be a putrika putra, and further 
furnishes an additional reason, if one he 
required, for distrust of the witnesses 
called on the point in this case. In 
support oi the theory tho appellant’s 
counsel has urged the fact that in the 
plaint Mt. Brij Raj Kuar thu mother of 
Narain Singh described herself as 
his sister. This peculiar description does 
imply u tint Pratap Narain 

Singh was putrika putra of Man Singh. 
As their lordships observed at p. <131, tbe 
term was probably used to lend colour to 
the plea negatived iu their judgment that 
treatmcMit in all respects us a son by a 
iiindu was tantamount to an adoption in 
tho Hindu law. Tbo next piece of evi- 
dence relied on by the appellant was a 
portion of tm q «temont of Pratap Narain 
s iogh on dth January 18S1 in the pro- 
ceedings m the c.ise instituted in 1H79. 
The passages in question are us follows 

(Ex. 84): 

"1 belong to tlio Girg Rotra, my latbor bclougs 
lo tho Uh iradwaj gotrt. When I married I bo- 
lonccd to the Girg gotra. When I was murried 1 
was not (be non of Bahu Narsingh Mamin, but I 
»<> tbe nu o( Mahar.ija Man Singh. Darogha 
Kimdhau #•« lo the best of my belief r. sou of 
Mab-trija Man Singh'* mother'* sinter ..... 1 
am tbe only ‘on of my father. I was accounted 
as belonging to tho Ubandwaj Rotra till tho 
tune of my inve*tituro with tho Brahmauical 

thread Q. Arc you adopted *on of tho 

Maharaja or at© you hi- daughter's son ? A. I 
do not know if I am an adopted son or only tho 
daughter’s sou. That is a matter to bo decided 
according to tho Sbaslrn*. I do not know if tho 
Mahataj* really adopted mo or not, tho pandits 
have to decide that. I know my gotra was chang- 
ed - at tho time of ray investiture wlith tho 
iirabmauioal thread . . . After ceremonies of 
janeo did you understand Bachi Saheba (tho 
wife ol your father IJahu Naisingh Narain) as 
your mother ? A. Even boforo the ceremonies of 
investiture I looked on her as a slstor. I con- 
sidered her as such *ince I cun remember did not 
consider Uabu Narsingh Narain as a father. . I 
considered him a* a stranger, although a relative 
just as other relatives." 

This statement, which is supported by 
para. 2 in Pratap Narain Singh’s original 
plaint of 1872 (Ex. l), so far from sup- 
porting the appellant’s plea, is against it. 
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If Pratap Narain Singh were a putrika- 
putra of Man Singh, he would have been 
Porn in the gotra of Man Singh and not, 
as he assorts, in the gotra of his father. 
The mass of evidence as to the gotra of 
Pratap Narain Singh carries the point no 
further than this — Sir Fratap Narain 
Singh, after his claim 60 the estate had 
been recognized, undoubtedly described 
himself and considered himself to belong 
to the Girg gotra, i. e.. the gotra of Man 
Singh, and not to the Bharadhwaj gotra 
which was the gotra of his own father, 
Narsing Narain Singh. It is not alleged 
that he cut himself adrift from relation- 
ship to his own father. Ho is admitted 
by the witnesses of the plaint id to have 
made offerings to Naraingh Narain Singh 
and to have recited his Bharadwaj gotra 
(see ovidenoe of P. W. 53. Thakur Prasad 
at o. p. 539). But ordinarily he retained 
the positiou, which heasserted in his de- 
position of 5th January ldHl, namely, 
that ho had changed his gotra at the age 
of twelve when he was invested with the 
aacrol thread. In addition ho worshipped 
the family gods of Man Siugh. Ho usually 
went into mourning when members oi 
Man Singh’s family died, aud observed 
ashouch by abstaining from eating meat, 
acts of worship, and shaving on such oc- 
casions. 

From these circumstances it cannot be 
deduced that Pratap Narain Singh chang- 
ed his gotra. A male Hindu under the 
Mitakshara law can onlyohaoge his gotra 
on adoption, and it cannot be, and is not, 
alleged that Pratap Narain Singh was 
adopted by Man Singh. Pratap Narain 
Singh was born in the Bharadwaj gotra 
and, never having been adopted, remained 
in the Bharadwaj gotra. and the fact that 

be lived and died in the Bharadwaj gotra 

would not be affected by his honest belief 
and the honest belief of all the members 
of Man Singh’s family that he had chang- 
ed his gotra. Acting under the erroneous 
though honest belief that he had chang- 
ed his gotra (he had clearly no authority 
to decide points of Hindu law as will be 
seen from his deposition) he naturally 
worshipped Man Singh’s family gods, 
observed ashouch on the deaths of mem- 
bers of Man 8ingh’s family and perform- 
ed other acts which would ordinarily he 
performed by members of the Girg gotra 
and not of the Bharadhwaj gotra. 

A simple explanation can be given of 
the desire of Pratap Narain Singh to be 


considered of the gotra of Man Singh. 
His father's family, though respectable, 
was obscure. The family of Man SiDgh, 
while of humble origin and of recent 
elevation, had become illustrious. Man 
Singh was eventually the most influential 
nobleman in Oudh. Pratap Narain SiDgh 
after a hard struggle, had succeeded in 
becoming recognized as his grandfather’s 
successor. It was not surprising in the 
circumstances that he should seek to 
identify himself in every particular with 
the maternal grandfather who had treat- 
od him as a son aud to whom ho owed 
his estate, position, and fame: and, once 
he had reached the elevation of a premier 
noble in Oudh, it wa9 unlikely that any 
of Man Singh's family would gainsay 
his olaims. Before Man Singh’s death 
there had been peculiar differentiations 
in the treatment of Pratap Naraiu Singh. 
Men Siugh had on the occasion of Pratap 
Narain Singh’s first marriago performed 
the functions usually performed by the 
natural father of the hoy. This point 
wa9 noted by their Lordships and is do- 
posed to by D. W. Tejmani examined on 
commission (o. p. C) and D. W. Mt. 
Lekhraj Kuar examined on commission 
(o.'p. 8). Tho latter lady has further 
deposed that at that marriage Maharani 
Subhao Kuar took the place of the bri- 
degroom’s mother and Mt. Brij Kuar 
took the place of the bridegroom’s sister. 
But this leaves the matter as it was when 
it came before their I/ordships in 1877. 
Their conclusion is not adduced by the 
fact that to make the treatment more 
marked the wife of Man Singli took the 
place of the boy's real mother, and their 
daughter, although the hoy’s real mother, 
took the place of his sister. 

The law upon this point has been taken 
by me direct from the Mitakehara. It is 
substantially the law upon which the 
appellants’ learned counsel relies. Ap- 
plying the law to the findings of fact at 
which I arrive 1 decide, agreeing with 

the learned trial Judge, that the plaintiff - 
appellant has completely failed to prove 
that Pratap Narain Singh w as the putrika- 
putra son of Man Singh. The second 
plea advanced on behalf of the appellant s 
title will not be found either in the notice 
of the suit or iD the plaint. It was, 

however, advanced in the arguments be- 
fore the issues were framed, as it is 
found in the issue 6, and was according 
to the judgment strenuously argued at 
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the trial. It is to the following effect: 
As Pratap Narain Singh succeeded under 
the provisions of Cl. 4, S. 22, Act 1 of 
1869, as a daughter’s son treated in all 
respects as the son oi Man Singh, it is 
argued that on the principle on which 
S. 22 is based the estate should not pass 
out of possession of Man Singh's family 
in any circumstauces. The view suggest, 
ed is that such a son is in every respect a 
sou of the daughter’s father. In Maha- 
rajah Pertab .V a ra i u Singh v. Maha- 
ranee Subhao Kooer (1) their Lordships 
considered in detail the meaning of the 
words "treated iu ail rospects a? his own 
son" as they occur in Cl. 4, and* ex plained 
in tho first instance what they did not 
mean. Their judg ie.it states t hat 
“tho clauiis mu«t he cootfirucl irrc-pfc.iv-ly of 
tbo spiritual aud '.ogal con* q nences o! ?.n >«lop* 
lion under *ho Kiudu La". . . A’or d > t! .up- 
pos<’ tbi.w in plaint; too dan ■ in .pi- lion, lb* 
LogUlaturo intixW to p;int t? tbo practice 
(almost, if n't wholly, >l*t«) jf oon.iUutiof: 
in liio person oi a il’iugbtor' . jn a 'rairicaputra,. 
or non u( til ap^oiiilou ilvu^btor. Such an act, 
if it can now bo lone, Wwulil be 'iron*; evidence 
of an intention to l ring the frinilun wrltbln tlio 
Cl. 4, but Is uot, thoreloro, e< -cniial in ord«*r to 
do ao." (p. 031). 

They wore clear iu affirming that 
tho effoot of tho clause did uot change 
tho status of tho por-* )n tre t*d a* a sou. 
It would not su binut: 

‘the grandson tj prohibition* a* 1 3 :aarriasc 
which would not otl>erwi<« attich to Uim" 
(p. 681). 

To fuliil the conditions of the section: 
“their Lordahipd are of opinion that wherever 
it in shown by nullicient evidence that a talukdar 
not having uibIoishuo haa no exceptionally treated 
the non of a daughter us to give him in tho family 
the placn, connoqiicncq. and preeminence, which 
would naturally belong lo a nou if one existed, 
and would not ordinarily be conceded to a 
daughter'* non, and has thus indicated an inten- 
tion that tho person no treated shall be his sue- 
censor, such pornon will bo brought within the 
onaotment in question (p. G32)." 

Can the faot that a person treated 
in such a manner has succeeded to a 
taluka operate to exclude his heirs 
under personal law from succession to 
tho taluka in ovont of his intestacy and 
the failure of heirs under Cls. 1 to 10 ? 
For this proposition I can find no support 
in the words of the section. Should such 
a person die intestate, his succession as 
heir of a talukdar is governed by the pro- 
visions of S. 22. The succession would 
go in the first instance to one of his sons 
or one of their descendants under the 
provisious of Cls. 1 to 3, then to a daugh- 
ter's son treated as a son in all resrects, 


then to an adopted son, then to a brother 
then to an elder widow for life with 
remainder to a son adopted by suoh 
widow with permission, then to a junior 
widow for life with remainder to a son 
adopted by such widow with permission, 
and then to one of malo lineal descend- 
ants not bein', najib-ul-raifain. This con- 
cludes the first ten claus-a. They present 
no difficulty, i’lien the ?ucce-?ion opens 
to: 

“inch persona ** would I 1 utltlod to 
succeed io the estate unde the ordinary law to 
which persons of the religion aud tri* ? of xucb 
heir are subject." 

How can it he said that- the agnates of 
tho daughter's father are persons: 

"cntill d to fuece-d to the' rstat* undor ibo 
ordinary law to which person* o' the religion 
aud triba" 

of oh i • • '( vet, in a 

caso >ulIi as this where tho ordinary law 
is the Mitakshara Law ? The peculiar 
statutory provision contained ia l-i. 4— a 
provision which thoir Lord r hip* found in 
Maharajah Pertab A '..rain StflQh v. 
Maharanee Subha o Kooer (l) was in- 
serted iu tho Act by Man Singh to suit 
the identical case of Pratap Narain Singh 
and which they iound would never have 
!>eou enacted had Pratap Narain Singh 
not existod — must he interpreted exaotly 
us it stands. In no circumstances should 
tbstruse meanings ho read into it. As 
their Lordships observe, "the clause is 
porbaps not vory clearly or happily ex- 
pressed" and in its words cannot bo found 
designs to arrange for a succession of 
persons other than the lineal descendants 
of the daughter’s son so treated. The 
argument that it is contrary to reason to 
supposo that tho originators of the olause 
intended invariably todivort the property 
from tho stock of the daughter's father, 
ignores the circumstance that on the same 
argument it would be equally contrary to 
reason to suppose that the originators of 
the clauso intended to make such a diver- 
sion in favour of male descendants of such 
daughter's son. Yet this latter provision 
is exactly what the clauso enacts. A 
Hindu who chose to treat his daughter’s 
son in the manner described by their 
Lordships diverted the property from his 
own adopted son (if any), from his brothers 
and nephews, removed it from his own 
gotra and transferred it to another gotra 
and another clan as long as such daugh- 
ter’s son’s descendants existed. Thus a 
Bais taluka would fall into Amethia 



2% Oudh Gal Tribhawan v. Dv. Commr., Fyzahad (Stuart, A. J. C.) 1918 


liamls and vice versa. As their Lord- 
ships point out. a departure would be 
made from family custom and relations 
would be offended: Maharajah Pertab 
Narain Singh v. Maharanee Subhao 
Koocr (1). This is the rule fco which the 
framers of the clause deliberately agreed, 
and in face of that anomalous state which 
might continue for ever there is little force 
in the argument that the clause must be 
interpreted to prevent the continuance of 
an anomalous state which must con- 
tinue for ever. Much stress has l»een 
laid in the appellant’s argument on the 
circumstance that in Cl. 5 the words 
are in default of such son or descend- 
ants." The inference that the learned 
counsel draws thorofrom i9 that from 
the use of the word “son'* it should be 
hold that the daughter's son is equivalent 
in all respects to the daughter's father's 
son. Tho learned counsel would have us 
read into Cl. 4, in view of the existence 
of those words in Cl. 0, some such words 
as "who shall thorobv be given in all 
respects tho position of It is own son' 
afto. tho words "his own son." But 
there is nothing to support this view. 
Tho words in Cl. 4 aro “treated in all 
respects as his own son" and the meaning 
of those words ha9 been settled once for 
all in Maharajah Pertab Narain Singh 
v. Maharanee Subhao Koocr (l), and the 
words "in default of such son" in Cl. 5 
mean nothing more than in default of 
such daughter’s sou." 

It is true that in Cl. G the words "in 
default of such adopted son are used 
instoad of "in default of such son." But 
variety in the use of the sarao terms is 
not unknown in S. 22. To show this it 
is ouly nocessary to refer to Cl. 7, where 
tho case of a single widow is first consi- 
dered and then the case of the widow of 
first marriage is contemplated. Ia Cl. 8 
the distinction is omitted. In Cl. 9 it is 
re-introduced. 

As was laid down in Debt Bakhsh 
Singh v. Chandrabhan Singh (9). a spe- 
cial rule of succession is laid down in 
Cls. 1 to 10, S. 22. and by Cl. 11 the 
parties are relegated to the situation io 
which they woold have been found apart 
from the statute. There that situation 
was found in the sansd. Hero it is not 
so. The situation is found in the Mitak- 
shara law, and the appel lant would have 
”*>7(1910) 32 All 699s? , C 724=37" I A 16> 

(P C). 


us legislate, rather than interpret, by 
adding words to the statute which do not 
exist there, in order to correct a suggest- 
ed anomaly iu no way more at variance 
with what he considers tho right rule 
than the anomaly which admittedly 
exists, and then utilze the addition, made 
by our legislative action, to abrogate the 
Mitakshara rule of succession whioh 
binds the members of Man Singh and Nar- 
singh Narain Singh’s family. I find 
against this pita. I therefore decide that 
that the appellant has in no circumstances 
title to succeed to Sir Pratap Narain 
Singh's estate, and might conclude my 
decision there as he has no right to 
question, the validity of the will or the 
adoption. I proceed however to the deJ 
termination of other points, as my learn- 
ed colleague and I do Dot interpret the 
law as to the appollant’9 title in exuctly 
the same way. 

Tho case of the appellant a9 presonted 
iu the low er Court with regard to tho will 
of 1891 was: (1) that the will was not exe- 
cuted; (2) that theexecution of the will was 
procured by undue influence; (3) that the 
will was revoked; (a) by execution of two 
doeds of 23rd December 1896 and 12th 
July 1898, (b) by the Maharaja's conduct; 
(c) by execution of another will shortly 
before the Maharaja's death ; (4) that Maba- 
rani Jagdatnba Devi havo no rights under 
the will because she was not the legally 
married wife of Sir Pratab Narain Singh; 

(.■i) that if she woi o tho legally marriod wife 
of Sir Pratab Narain Singh she had for- 
feited all her rights under tho w ill owiDg 
to misconduct prior to her husband’s 
death; (G) that the terms of the will con- 
ferred no right of devise to Dukh llaran 
Nath Sim-h. The case of the appellant 
as presented in the lowor Court with re- 
gard to the adoption was: (l) that the ad- 
option was invalid, having beon procured 
owing to compulsion and undue in- 
fluence; (2) that Maharani Jagdamba Dtvi 
not being a legalh married wife could 
not make a valid adoption; (3) that Maha- 
rani Jagdamba Dovi, even il a legally 
married wife, bad b> her unchastitv both 
before and after marriage rendered her- 
self incapable of making a valid adoption; 

(i) that Dukh Haran Nath Singh was pur- 
chased from his natural lather and that 

his adoption was therefore invalid; (5) that 

the adoption was invalid because Dukh 
Haran Nath SiDgb and his natural father 
w ere both out of caste at the time of the 
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adoption; (G) that Dukh Haran Nath 
Singh’s natural mother was of the Bha- 
radwaj gotra, that she had entered the 
Girg gotra, at the time of her marriage 
and that therefore the adoption was in- 
valid whether Pratap Naram Singh be- 
longed to the Girg gotra or the Bharad- 
waj gotra; (7) that the legal forms of the 
adoption not having been followed the 
adoption was invalid; (8) that on the in- 
terpretation of the terms of the will 
Maharani Jagdamba Devi had uo power 
to adopt Dukh Horan Nath Singh. 

If the appellant had been able to suc- 
ceed in sotting aside the will and the 
adoption and destroying iho claims of 
Maharani Jagdamba Devi, ho roubl not 
succeed under the provisions of Cl 7. s. 22 
Act I of 1861), during tho lifetime oi 
Maharani Suraj Kumari. To meet this 
dillioulty he set up a pdea that tint I idv 
had forfeited a: l her rights on account of 
her having acted against t he duties of a 
wife. ’ 1 take those pleas in order. 

Tho exooutiou of tho will was not 
denied in tho plaint but was denied 
before the learned trial Judge in argu. 
ment. In tho argument before u*» the 
execution was not denied and 1 do not 
understand the appellant to suggest 
now that tho will was not executed. 

But it is advisable to huvo a finding on 
tho poiut. I find that tho will was 
validly oxccuted. lam in accord with 
the decision of tho learned trial -nidge at 
o. pp. 400 to 401 of the judgment u|>on 
this point. Tho appellant in his notices 
of claim [F.x. A-121) and Kx. A- 129 (a)] 
despatched on 13th October 1911 and 
17th November 1914 asserted that Maha- 
rani Jagdamba Devi had prior to July 
18‘Jl an adulterous intrigue with Adika 
Nath, a descendant of Incha Kara This 
Adika Nath is the father of Dukh ilaran 
Nath Singh, tho boy subsequently ad- 
opted. The appellant next asserted that 
tho Maharaja had executed a will on 14th 
July 1891, by which ho gave Maharani 
Jagdamba Devi the |iower to adopt an 
heir from the family of Darshan Singh, 
that Adika Nath, discovering this fact 
and w ishing to divert succession to one 
of his own descendants, exercised un-lue 
influence on the Maharaja, and that the 
Maharaja as a result of this influence 
executed the will of 17th July, which 
was prepared by Adika Nath. According 
to this allegation Maharani Jagdamba 
Devi was given as a result of the afore- 


said undue influence authority to adopt a 
bov from Adika Nath's own family and 
exercised that authority by adopting 
Dukh Haran Natn Singh. 

The *u ge>tion approached the ludi- 
crou*. In Jui\ l*9t Adik i Nath wa9 
13 or 11 years of age. Maharani Jag. 
damba Devi w s 13 \c.rs of ago. The 
Maharaja was :jr. \-?ars cf :»ge. Dukh 
Haran N-ttli Sing i {the b y subsequently 
adopted) was oc t lx i n till 1904.1905. 
The story was that, a bo\ , the son ( f a 
poor distant relative, had l.oeu earning 
on a precocious ion igue v ith the girl- 
wife of the head ol the fatnilv, who was 
one of tho greatest noblemen in Oudh, 
that this youth, con ing to bear that that 
ru hleman bad n i I under the 

provi-hons of which this wife might 
, bo i 1 m om 1 1 ' r oh of the 
fan.il> under cert im condition*, formed 
ar. idea of u-ing undue ii flucnco fr> cause 
that nobleman o cancel that will and 
make another will, which would permit 
the lady to adopt a possible sou cf tho 
intriguer — a »on v ho on i ho story was 
not l>orn I ill 13 voars alter wards. The 
si >rv continued that he worked this no- 
bleman. who wag a giowr* man of mature 
intellect, round to iii* purjose in three 
d&Ng, and during tins period drafted a 
w ill to ^cure Ins objects and compelled 
Ins dupe to sigu it. 

In the plaint which wag filed on 11th 
February 1915 a completely dilVeront 
story was told. It-is there asserted that 
a will was executed on 14th July 1891 
by tno Maharaja, which gave Maharani 
Jagdamba Devi maintenance for life aud 
power to adopt a succe-sor from the Dar- 
ghan Singh branch aud that Maharani 
Jagdamba Dovi (not a word is aaid about 
Adika Nath) by refusing food and threat- 
oning to commit suicide induced the 
Maharaja to alter his dispositions. The 
appellant s attempt to reconcile those 
inconsistencies is the subject cf the find- 
ing of the learned trial Judge at o. pp.103 
to 121 of the judgment. I agree with 
that finding. We have first an assertion 
that a will was executed on 14th July 
1891. As the appellant contended that 
this will was revoked, lie introduced the 
allegation apparently to add colour to the 
plea of undue influence, the suggestion 
being that the will of 14th July would 
not have been revoked, unless undue in- 
fluence had been used. The plea will be 
examined. The evidence to prove the 
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execution of a will on 14th July is as fol- 
lows: W. G Hikimuddin deposed that 

he drafted this will and that it was 
signed in his presence by the Maharaja 
and two attesting witnesses. P. V/. 17 
Suraj Bakhsh supported this story. The 
Maharaja subsequently executed two deeds 
of endowment of property lor religious 
and charitable purposes (Ex. 2, dated 
23rd Dacember 1895, and Ex. 3, dated 
12th July 1898). In both these deeds 
he referred to his will of 14th July 1891. 

I have already discussed the evi- 
dence given by Hakirouddin on the p!ea 
that Pratap Narain Singh was the putrika 
putra of Sir Man Singh. I have found 
his evidence unreliable on that point. It 
is equally unreliable on this point. Suraj 
Bakhsh 13 also an unreliable witness. I 
add nothing to the comments of the 
learned trial Judge on their evidence at 
o. pp. 386 to 397 of the judgmonfc. The 
reference in Exs. 2 and 3 to a will of 
14th July 1891 is thus the remainingevi. 
denoo as to the oxi9tonce of such a will. 
That evideuco is obviously insufficient to 
prove that such a will existed, in view of 
the circumstance that there exists a 
genuine registered will which was signed 
ou 17th July 1891 and registered on the 
20th. If there had boon a will of 14th 
July 1891 it stood revoked by the latter 
will, and Pratap Narain Singh would not 
have referred to the terms of a revoked 
will in Exs. 2 and 3. There is noth, 
ing in the terms of Exs. 2 and 3 really 
inconsistent with the terms of the will 
of 17th July 1891. I therefore concur 
with the finding of the learned trial 
Judge that the references in Ex. 2 and 
Ex. 3 were meant to be to the will of 
17th July 1891 and that the 14th was 
inserted by a clerical error. 

The finding is thus, that there was 
only one will executed at that period, 
namely, the will of 17th July 1891. The 
evidence to show that its execution was 
obtained by exercise of undue influence 
is that, of Hakirouddin alone. It is 
unnecessary to discuss whether his evi- 
dence. if believed, would establish that 
the execution of the will had been obtain- 
ed bv undue influence, as I do Dot believe 
his evidence. I therefore find that the 
execution of the will of 17th July 1891 
was not obtained by the exercise of un- 
due influence. I now come to the plea 
of revocation. The will could ouly be 
revoked under the provisions of S. 57, 


Act 10 of 1865, read with S. 19, Act 1 of 
1869. The first point urged i3 that the 
action of the Maharaja in executing the 
two deed9, Exs. 2 aDd 3, shows that he 
revoked the will. Under the terms of 
the will the testator had declared that he 
was dedicating property yielding an 
annual profit of Rs. 12,000 for religious 
and charitable purposes, whereas by 
Exs. 2 and 3 he dedicated property of 
an annual profit of about Rs. 18,000 for 
these purposes. There is no real incon- 
sistency in this. He intended in 1891 to 
dedicate property for religious and charit- 
able purposes. Eator he considered it 
desirable to ded : cato property of a greater 
value. In no circumstauces could his 
later acts amount to a revocation of bis 
will. An even weaker plea is raised in 
the plaint. The Maharaja qct the sons of 
his old opponent Triloki Nath admitted- 
into the Colvin Talukdars School and 
paid the expenses of their education. It 
was assorted that this aot amounted to a 
revocation of the will. The pleas in sup- 
port of revocation up to this poiut aro 
untenable to a degree. 

The next plea taken was that Sir 
Pratap Narain Singh rovoked his will of 
17th July 1891 shortly before his death 
by executing a subsequent testamentary 
instrument which has not boon produced. 
The appreciation of the value of this plea 
will be assisted by a statement with 
dates (when available) of certain facts 
which aro established by the evidenco on 
the record. In the year 1906 Mr. R. E. 
Hamblin, who is proved now to bo dead, 
was Commissioner of the Fyzabad Divi- 
sion. Mr. F. J. Port was Deputy Com- 
missioner. Mr. Pert went on six months' 
leave in April of that year. Mr. L. C. 
Porter officiated as Deputy Commissioner 
during his absence. The headquarters of 
the Commissioner and the Deputy Com- 
missioner are in Fvzabad, within a few 
miles of Ajudhia. Sir Pratap Narain 
Singh was in financial difficulties, and 
was negotiating for a Government loan. 
He was discussing the question with the 
Commissioner who proposed in the alter- 
Dative the placing of the estate under 
Court of Wards’ management— the course 
which was adopted after tbo Maharaja e 
death. The Commissioner saw the Maba- 
raja from time to time on this matter, and 
had also to sec bim in connexion with 
the bestowal of the title of Mahamabo- 
padhyaya which had been recently con. 
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ferred by the Government on Sir 
Pratap Narain Singh. The Maharaja to- 
wards the end of the year found himself 
in failing health. Ilia illness took a turn 
for the worse, and he died at the end of 
the year. In October the Maharaja com- 
municated with Mr. Butler, Deputy Com- 
missioner of Lucknow (who is now Sir 
Harcourt Butler), subsequently Lieute- 
nant-Governor of Burma. Sir Harcourt 
Butler was an intimate friend of the 
Maharaja. He visited the Maharaja at 
Ajudhia on 14th Ootober 1905. The 
Maharaja's health was then in a precari- 
ous condition and ho had made arrange- 
ments for medical attendauco by a lead- 
ing Bengali practitioner of the Ayurvedic 
School. This gentleman, Kaviruj Pwar- 
ka Nath Son, arrived in Ajudhia on 16th 
October. At some dato between ‘iOtli and 
26thOotober the Maharaja received : visit 
from Sir Muhammad Ali Muhammad Khan, 
thoRaja of Mahmudabad. On 29th October 
Mr. Pert resumed charge of his duties on 
return from leive. Shortly afterwards 
the Maharaja received a visit from Thakur 
Harihar Bakhsb Singh. Talukdar of Sarau- 
ra. On 4th November Mr. riamblin 
wroto to the Maharaja (Kx. 79), in roply 
to a letter not produced, stating the in- 
formation be would require hoforo be 
could present proposals to Government 
for t!ie improving of tho financial condi- 
tion of tho estate. 

On 6 th November the Maharaja wrote 
to Mr. Hamblin (Ex. A-351) asking 
for information as to tho distinctive 
dress of holders of tho title of Maha- 
inahopadhyaya, «s bo wished to obtain 
it to wear at a Durbar to be held in 
tho following January, llo was evidently 
not daogorously ill to his knowledge when 
he wrote that lottor. On 8th Novem- 
ber Mr. Pert wrote to Mr. Hamblin 
(Bx. A- 368) that the Maharaja was «ori- 
ously ill and askod what he was to do if 
the Maharaja died? Mr. Hamblin wrote 
to the Secretary of tho Board of Revenue 
(Kx-A 390) conveying this information of 
Mr. Pert and adding other remarks. On 
9th November tho Maharaja died. Mr. 
Hamblin communicated the fact to the 
Seorotary to the Board of Revenue by 
telegram (Ex. A-395). He wroto sub- 
sequently to the Secretary to the Board 
loiters dated 10th November. 13th 
November 13th November and 15th 
Novembor (Exs. A-391, of Revenue 
A-392. A-393 and A-394) the contents of 


which will ho discussed later. To prove 
t‘>e plea of specific revocation the appel- 
lant called I* , W. 13C Hakim Ismail Khan. 
Tl ;s men is a petty medical practitionor. 
who asserts that ho "as first in the em- 
ployment of the Maharaja and latterly 
pensioned l*y him. His story is that he 
had attend*.- 1 the M..lrar it in a medical 
capacity for iVur or five months up to the 
da*e of his death. H > deposed that some 
2? to 3 mi oths before hi death, i. e., in 
August 1906, he found a paper lying on 
tho Maharaja s bed. I proceed fo give hi - 
evidence in hi** own words — o. pp. 1391 
to 1393. 

‘I nue»-<»’ it might be a will. 1 began read- 
lot; it altculircl.- . Tho Maharaja m-ked mo what 
i niiop that the paper wa 

neat md ! started re idlng It. 

H. told "i r id It ii»-t myself and then to 
rr»J it jut lo him. ! did so. I road it out to 
ih Yaid also io listen 
to it. ! told bun. he had already made a will 
aod wlut sort of will this war. lie replied it wap 
the c«occll-.tto»* of •the former will. 1 enquired 
frotu him the reason of tbc cancellation. He ex- 
plained that the <cl» for which ho hud deprived 
the -r :»;< r Raid of the estate we re •committed by 
lit ju-r- r Hsu* *l«o. lie then signed tho neatly 
written p.-po' himself and requcMcd'mc and the 
Vatdtosi «amn a- witnesses. We both 

tigm-lit. This was if? or 3 months fcoforo the 
d* \th cl the Maharaja approximately- It is an 
olJ affair. The Maharaja died on 25th day of 
the Yaid** treatment but he had arrived at the 
Mahiun<a’a tome months before bis death." 

Later on ho stated what tho content 
of ibis alleged will were. 

*V Hid the Maharaja fay anything elir nfier 
you h.id attested the will? A I do not rocollect. 
j do not recollect tho full contents. I romembor 
*:.nielblng of it. Probably it provided for a main- 
tenance of R r . GCO to tho senior ltnni and 
inontblv maintenance between Rs. 500 and GOO 
to , the junior Maharnni and Its. 100 a month 
to "tho Mibabrahmiu who was iu tho keep- 
ing of the Maharaja I do not romembor any- 
thing else. It perhaps also provided that 
during his lifetime ho was at liberty to adopt 
anybody be. pleased but in case of bis death n 
successor be appointed to him out of tho senior 
line of Raja ;I>ar*b»o Singh’s descendants"; 
o. pp- 1393 to 1394. 

This witness's story is this, that in 
August 1906 the Raja had had a will 
drafted by which he revoked all former 
wills. Under the terms of this latter will 
he assigned maintenance to his widows 
and bequeathed his estate to a successor 
to he appointsd out of the senior line of 
Darshan Singh’6 descendants (that is to 
say, to the appellant or one of his sons 
who are the sole representatives of that 
senior line), that he signed this will in 
the presence of Kaviraj Dwarka Nath Sen 
aod tho witness, and that tho two latter 
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sigued as attesting witnesses. Passing 
ovor tho minor improbabilities that such 
a small depen lent as Hakim Ismail Khan 
would hive tne impertinence to take up 
a private paper of Sir Pratap Narain SiDgh 
aud read it in front of him, and that the 
Maharaja wouid condone such imper- 
tinence, the first fact that gives the lie to 
this story is that Kaviraj Dwarka Nath 
Sen did not reach Ajudhia till 16th Octo- 
ber. 

The gentleman is now dead. The 
date of his arrival is proved beyond doubt 
partly by the evidence of his son D. W. 77, 
Kaviraj Jogendra Nath Sen, a respectable 
Ayurvedic practitioner, who has deposed 
to the best of his knowledge thit his 
father lei t Calcutti for Ajudhia about the 
middle of October, and by the statement 
of Nirolh Chandra Ghoshal P. W. 56 (a 
witness whose main evidence is absolutely 
discredited, but whose admission here is 
important against tue appellant) that he 
was sent to fetch the Kaviraj in October, 
hut mainly by a letter from the Kaviraj 
(Ex. A-359) requesting payment of his 
hill for attendance. The charge which 
ho made was accoptod and paid. The 
daily fee was Us. 500. The fact that 
ho reoeived fees of this amount com- 
plotoh disposes of the suggestion made 
oy Hakim Ismail Khan that the Kavi- 
raj would have been content to re- 
main in Ajudhia for two months or more 
before ho commenced modical attendance 
ou the Maharaja, doing and receiving no- 
thing. It is superfluous to consider the 
other reasons why Hakim Ismail Khan’s 
evidence should be disbelieved, but it is 
advisable to do so as in appeal great 8tress 
has been laid on this man’s evidence on 
behalf of the appellant. Sir Harcourt 
Butler was examined by commission on 
interrogatories. He was asked six ques- 
tions: 

"1. Was Your Honour acquainted »Ub tbc 
lato Maharaja Sir Pratap N.ra.n S.Dgb .of 
Ajudhia? 2. If so. on what terms we Your 
Honour and he? 3. Has Your Honour ever 
visited him? 4. If the answer to question 3 
is i„ the affirmative, please state when Your 
Honour visited him list and kindlv state fully 
all that passed between Your Honour and him 
I" the last interview? 5 On or about the date 
of the interview did Your Honour make a 
memorandum of the same? 6 If so and if it is 
in Your Honour’s possession, kindly produce it. 

lie replied to these questions together 
(o. p. 3352)— 

“I am the Lieutenant-Governor of Burma, 
used to ba a member of lie 


United Province? 


Civil Service. I was acquainted with the lato 
Maharaja Sir Pratap Narain Singh of Ajudhia. 
'Ve were on very friendly terms. I visited the 
Maharaja S 3 beb on 14tb October 190G for the 
last time. I understood he died shortly after- 
wards. On my return to Lucknow the same day 
I made a record of the interview which I produce. 
I wish it to be sent. It need not be returned. 
I found it amongst my private papers.” 

He puc in at the same time the record 
Ex. A, which is as follows: 

“I visited the Maharaja of Ajudhia to-day. At 
the end of the interview he informed mo that be 
bad made o will in favour of second Maharani 
which was registered with Colonel Currie, and be 
committed the Maharani to my care. The Maha- 
raui was behind the p»rda and I asked no ques- 
tion as to the terms of the will, whether it gavo 
her power to adopt or not (I mention this os 
Mr. L. C. Porter, Deputy Commissioner of F.yza* 
bad, on whom I calied afterwards, asked me if 1 
knew whether tbc Maharani had been given powor 
to adopt). The Maharaja laid tbc Maharaui’s band 
in mine and 1 told her that I would be a true 
frieud to her as I was to her busbund. The 
Maharaja was in perfect possession of bis faculties 
and we discussed some public affairs; he said he 
hoped to be well in December aud to tako up and 
pu'b on the High Court question. Ho could walk 
and gave me ‘pan’ and scent aud garlanded me 
before my departure." 

The evidence of Sir Harcourt Butler is 
very valuable. In this Court the learned 
counsel for the appellant confined him- 
self to contesting that Ex. A was inad- 
missible in evidence. That contention 
cannot ho supported. The witness was 
asked in effect— Did you have an intor-' 
view with the late Maharaja and what 
was the purport cf that interview? He 
replied that he had had such an inter 
view, that ho noted the purport of it at 
the time in a written memorandum and 
he produced tbu memorandum. He could 
have read out tho contents of the memo- 
randum to refresh his memory. This evi- 
dence is admissible. D. W. 66 the Iiaja 
of Mahmudabad gave the following evi- 
dence as to his interview with the Maha- 
raja — that the Maharaja asked other |>er- 
8ons who were present to go away and 
that the witness had some conversation 
with him in private, when they had gone 
the Mabaraji told the witness that he 
did not hope to survive the disease he 
was suffering from and that he wanted 
to make a testamentary bequest; tho 
Maharaja then told him that, according 
to the terms of a draft which he had 
shown to the Raja at Lucknow about a 
year or a year and a half before, he had 
made a will in favour of Maharani Jag- 
damba Davi. proviso 1 of which was 
that the Raja oi Mahmudabad should 



Lal Tp IB SAW AN V. Dy. Com MR., Fyzai.ad (Stuart, A. J. C.) Oudh 211 


1918 

always assist the Maharani in every way, 
proviso 2 of which was that the manage- 
ment of the estate shoul-l be under 
taken by a European manager under the 
supervision of t lie Local Government, 
the control of the Court of Wards h *ing 
avoided if possible, and proviso 1 of 
which was that the Maharani should not 
be permitted to adopt a son from the 
family of Triloki Nath. 1 have given the 
purport of this witness's evidence, as the 
Commissioner's translation of the verna- 
cular is both ungrammatical and inac- 
ourate. The next witness is D. W. 04 
Thakur Harilwr Bakhah Singh. Hie ac- 
count of his last interview with the 
Maharaja contains following statements: 

“IIo also etalad that in c he died I should 
ro*;»o. 2 t tho Junior M »bar*ni a* much a* I re*- 
xiCtod him. and that I should help her u< he 
I.iJ ox jcuied and rendered a will in her favour 
In which ho had given her full power* after 
him.” (o. p. 2307). 

I nil ill reverb later to tho value of tho 
evideuco of tho Raja of Mahmud ibid as 
proving revocation, apart from tho revo- 
cation alleged by llakim Ismii! Khan. 
At this point it L sufiioieiit to auto that 
Ualcim Ismail Khan dopoied to too exe- 
cution of a document in August 1906 by 
which the bequest to Malta rani .1 iglamba 
Davi male in 1891 was cincollol and alio 
was ;ivon a bare right of maintenance 
and that three geotlomeu of high position 
havo doposed that they were toll in- 
dependently by tho Maharaja on date* 
subse |Uont to August 1903 that he had 
male a will dovtsing his estate to Malta- 
.‘aoi dagdamln Devi. Tho manner in 
which Hakim Ismail Khan camo to give 
his ovilonce was as follows: Ho sail 
that hot ween 10-30 and 11 a. in. on a day 
between 11th and 16th February 1910 ho 
mot tho appellant in Aju lhia on the road 
and that ho asked tho appellant if the 
will which ho had seen had been regis- 
tered and acto 1 upon. They had no previ- 
ous conversation on tho point, and ac- 
cording to tho witness he put the remark 
out of mere curiosity. The appellaut 
sai l that it was not registered bnt did 
not give any definite reply. They were 
both in a hurry, and they passed on. 
, About that hour on 11th, 12th, 11th, 
15th, 16th, 17th an l 18th February tho 
appellant was giving ovilonce in I'yzabad 
a few miles away. On 13th February 
which was a Sunday, llakim Ismail Khan 
on his own showing was at Partabgarh. 

1918 0/31 & 32 


On C jbruar\ which was also a Sun- 


da v ho wi 
bal. He 
February 
cross- 1 .v 


i on 
gave 
Tho 

W atl 


hi showing in Allaha- 
evideneo on 21st 
Ilant, when under 


in 

•ai- 




c •* ion ol i lie ' •"•II 
onco to the i ct t 

dues Hakim Isrni 3 
assertion as to ' 
find Hakim lama 
terlv unrcliahlo. 


•lie 


Hi 


* corner y, was 
to tho revc- 

> posed to pro- 
. 1 made no 
revocation. I 
uvidonoo ufc- 
itcmout is a 


eless fahrica i. Thi aa tho vi 
taken by the learned trial dodge. 

The next witness on whom tho appel- 
lant relies is P. W. 56 Nirolh Clundra 
Ghoshs 1. This witness is now in tho 
employment of a printing press at. 
Allahahil oi r- -mall salary. Ho aava 

v. >althy man, but 
. » lm tte lly n » private mean*. 
Ho has bean on his own showing a 
participant in champcrtous litigation 
and has apeoul i • i on the reault of ci il 

in the 

filenoe of sir I N iraln Sit i. 
Ha was o nployol by tho Aju lhia Citato 
before the latter's death and ataieted in 
Imioistrative and aeorefearial 
He was in Ajulhia at tho ti:no of the 

M iliarajt a leath, in I h . re nolnod there 
for 3-jrno time aftorwar ls in tho employ- 
men* of th» Cuurt of Wards. His story 
U that on 26th Oatohor 1906 ho made a 
dnft of a letter for Sir Pratap N . sin 
Singh, that ho faired out tho draft, and 
that Sir Pratap Nirain Singh signoi the 
fair copy which was then suut to Mr. 
Hamblin by mounted messongor. He 
produce 1 what ho assarted was tho draft 
which ho said ho found in October 1915 
amongst his private papers. Tho learned 
trial Judge refusod to admit this draft 
in evidence, holding that it was a fabrics- 
tion. It is raised iu appeal that this is 
a genuine draft. I prooeod to consider 
its contents. It was filed as E*. 76. 
It is a pencil draft written on the back 
of an old used envelope. It is as follows: 

”2Glh Octobor 1906, 

My dear Mr. Hamblin, 

Ju«t a lino lo repjat, ** I *>« the ether 

day. that none of my fo*m« vr.ll* »*{ 

havinc b:en cancelloi. MV •*** wul * 
SSs tj you about, hn no* b-.oa cxwuloJ, aal 
; h-mo lob' ii>|e to m?*t y° a shortly In con- 
nrvi n Uorowith. In can Ia-U unable to stir 


noxiiu therewith- 
ab>ut, I matt, of courie. 
trouble to coma over. 


asi you to like the 
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I am much as usual, though my Calcutta 
phvsician has great hopes of my ultimate re- 
covery. 

Yours faithfully. 

Maharaja. 

R. E. Hamblin, Esq. 

Commissioner. 

Fyzabad.” 

The object of proving this alleged 
letter from Sir Pratap Narain Singh was 
apparently to corroborate the evidence 
of Hakim Ismail Khan as to the execu- 
tion of the alleged will of August 1916. 
The letter as it stands could not operate 
as revocation under the provisions of 
S. 57, Aot 10 of 1865, and as the evi- 
dence of Hakim Ismail Khan has been 
rejected on its merits as absolutely false, 
it is really immaterial to decide whether 
the alleged draft is genuine or not. But 
as the appellant’s learned counsel has 
argued at great length in support of the 
genuineness of the draft, I shall decide 
the point. 

The oircumstances attending the al. 
legod writing, preservation, and produc. 
tion of this draft are sufficient in them- 
solves to justify the finding of the learned 
trial Judge that the draft has been 
fabricated for the purposes of this caso. 
The witness is a man possessed of some 
education. Ho has considerable know, 
ledge of affairs. Ho asserted that he was 
not an ordinary servant of the estate and 
alleged that he was in the confidence of 
the Maharaja. If such were the case, 
he was in a position to realise both 
before and after the Maharaja’s death 
the consequence of the revocation of the 
will of 17th July 1891. Once the Maha. 
raja was doad the position would have 
been very clear to the witness. If the 
cancellation stood alone, the estate passed 
under the provisions of Cl. 7, S. 22. Act 
1 of 1869. to Maharani Suraj Kuman for 
life. It the "last will” to which re- 
ference is made in the draft. wero a 
valid and enforceable testamentary dis- 
position. the estate passed under its 
terms— terms of which the witness was 
admittedly ignorant. It was his obvious 
duty in his position to inform the mana- 
ger of the Court of Wards, into whose 
service he passed on the Maharaja’s 
death, of the facts. On his own showing 
he informed no one and did nothing and 
watched silently the succession of Maha- 
rani Jagdamba Devi. He has given as 
the reason of his inaction that grief for 
the death of the Maharaja drove all re- 


collection from his memory. He supple- 
mented this lame explanation while 
under re-examination by an equally lame 
explanation to the following effect: 

“The Mabaraja was very particular that the 
matter of the revocation of the will should not 
leak out and the Commissioner knew all about 
it, and so I did not see auy necessity for 
disclosiag it to anybody. I also did not dose- 
lose it after his death, as the will which he had 
executed was a waste paper not being signed by 
Mr. Hamblin, nor even registered.” (o. p. G3l.) 

I next take his explanation as to how 
he came to discover the draft. The wit- 
ness stated that his mind remained a 
blank as to the existence of this letter 
from November 1906 to September or 
October 1914, that is to say, for oight 
years. The appellant called on him in 
September or October 1914 and a9kod 
him whether the Maharaja had ever 
written to any person in authority about 
tho revocation of his will. A glimraor of 
recollection then came to the witness, and 
h* said that there might he such a letter. 
Ho commenced looking among his papers 
a year afterwards in October 1915 and 
eventually found the draft. When the 
appellant called on him again in Octoher 
1915, he told him tho purport of the 
draft hut refuted to give it to him. IIo 
produced it in Court on 17th December 
1915. On the abovo facts I find tho wit- 
ness's story absolutely unworthy of belief 
but more has tocome. Itis thoappollant’s 
case that Mr. Hamblin received the 
letter as he would ordinarily have received 
a letter sent by messenger. Oo4th Novem- 
ber 1906 Mr. Hamblin wrote to tho Maha- 
raja (Ex. 79) a letter in which horoforred 
to a previous meeting and discuosod in 
detail tho conditions precedent to Gov- 
ernment action for tho relief of tho finan- 
cial condition of the estate. He made no 
reference to a revocation of a will nor to 
the execution of a new will. On 6th 
November 1906 the Maharaja wrote to 
Mr. Hamblin the following short letter 

(Ex. A-331):— 

“My dear Mr. Hamblin, 

”1 am told Government bestow# certain special 
dro*s a# well a« distinctive meJal. on tb* reci- 
pient# of tbe title of M abamabopadhva, I -ball 
b-bieMv obliged if yon w.ll kindly make en- 
quiries and obtain tbe same for me. I should 
|ik» io bivA tbe dres# and medal* befoio tbe 
Durtar at Agra io January next, if possible. 

Yours Sincerely. 

"Pratap Narain Singh. Mataa-nahopadbya, 
"Maharaja of Ajudbia." 
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Mr. Flamblin made the following en- 
dorsement on the letter. 

"Ask Government in sequence to the letter 
about my contorting title. 

R. E HV 
"C— 11— 06". 

There is no reference to Mr. Hamblin 
failing toacknowleJge or reply to the letter 
of 26th October. The witness alleged 
that Mr. Hamblin called on tho Malta- 
raja on 6th or 7th November but that the 
Mahtraja was too ill to ro-eive him. On 
8th November Mr. Pert wrote to Mr. 
Hamblin Ex. A -333. It is as follows: 

"My dear Hamblin, 

"On my return Iroin le.ivo I t*inJ that tb** 
Mnharajv of Ajudbla b*»l . .*u *^rioii-lv Ml »«.<• 
at the prtstnt inom«- lit i far from well. !ie i« 

u< t b ii. i; .ill t n<l< 1 ' ' 1 • ' Pi 

••ny d- n u Holy' wbal i* the matter «v>lh biin In 
Uiesvtnl, hnnovtrof* Ittal termination tiLi- 
tllnois l should ini ni i 

give mo iii'triii’ti n* a*. f v .1 .t »lep« t if u.v. 1 
should UIm; a« fn i i unja baa 

loll a will in («VwUr »f In* > >uoo M n.a' ini. Sh<> 
Im burdl' liktl tj br rntabU of m.ii i »n« tbi. 
P'.rgO and ►rriomlv iniloht«U nililt anlllLfuk 
wo should tie prepar'd Kfor.bai.d 1 '-«* Ibcr* ha* 
Ifin some talk if a loin *1 CO 1 !.«# . t > the 
M.,h:uij but ! ii ive no . I . 1 ( 

by I’oiut beyond hi- letter of 1 »ilt Auj: i»- !;c 
v aiding '.bo .Mnhufu j i't memorial. 

" Y< uri sine- r< !-• , 

"F. J. Pari. 

"ath November IDO*/’. 

Mr. Hamblin wrote on tho ottno dato 
Ex. A-390 to »be Secretary of the Boar I 
of Rovenuo. Ho quoted Mr. Part's letter 
and continued: 

"Port bud “P ikon to roe and I bed said «l 
should tftk'i under tho Court of Ward., hut laUr 
l»«o matter sramH so hip that I thought ho 
should wiitc mi tlmt I might «.»t tiro b ard‘* in- 
struction*. I aUo am told Maharaja h»« 
in.id« a will in favour ol the juni «r Maharani. 
Thc.difliculty in taking over on hi. d.atb would 
•'« ns to whether the eatato whs m t hnpt!«Mlv 
involved, but if the board agre-i 1 could now 
b« vo inquiries nude a< ti the* Income and d-bts 
from Deputy CommUdooer. Tb«* nec-»aity 
lor this .may not on**, bnl yon know the di* 
lato iness of men in the M that raja's poi’i«n. 
Ho has applied to tho Government iab»at thj 
routs cf his taluk* h-init unduly low. and aa 
loal-u. of Rs. 60 lakhs bins advanc-d him 
by (! vornmeni to pay of! his ciebta and rcplaco 
them byal'in a* a lo-cr rate of intcrea*, ho 
propr od tbl. loan should b' a m»tj?v_e The 
Government r. I»:e d th' firmer. and as regards 
tlio bi’ler Slid tbit C;urt of Ward's nur.ar.r- 
iiienl is nece.sarv, ihU was o ; Gt’i September 
hut tii- MahaUja has net xcia plicd. I bavo 
S'.c:i him and h- has told me he wishes t> m-ks 
conditions with Government h?fire Le agree to 
accept Court o( Wards' management. 


I have said ho should lot me bavo the 
list of bis conditions and then I would ark 
tbo B>a:d; I have said tuat when ho lots me 
have tue details of bis position I will have 
them lof-tod 1> O. by Deputy Commissioner, bo 
dens doc want the fact cf his Court of Wards 
negotiations till orders can i-.uo. When he 
Ills me have the conditions und his statements 
of accouuU 1 will lor ward tbo former to you 
aud a-k D. C. to verify the latter so a- to savo 
time." 

"Ills liouenr has Urn Iwld by me of tbo otAtO 
ot tho Maharaja's heaUu. Y ur* sincerely, 

R. E. Hamblin." 

From this letter it would aj pour that 
Mr. Hamblin bad not called on the 
Milunja on the Gth or Till November, 
though be had stun him on nn eurlior 
d»to as the cou&ents of Ex. 79 disclosed . 
The M| r next d.iy. ( »u 10th 

Novel or 19ut», Mr. Hamblin wroto to 
tho Secretary of the Heard of Revenue 
(Ex. A-391). He there said: 

"It will bo ascertained as seen as possible 
v h:i i« the heir uud< r tL< will; t i« nt prevent 
bi lloi -d the 'i.nior .'! .h i*.n* will succeed and 
tba. •: «• bo- oceii givi n pj\vcr to adapt." 

On V- 1:1th November !u w role to 
tho *Sfct . ? r . agiin in Ex. A-39J giving 

. he w ill of 

17si« July 1891, U ml on (ho same date 
wroto • s-. c n I letter Ex. A- 393 contuin- 
ing iulurimtion :ts to tho wishes of 
M tb ‘rani J igirUinba Devi and giving 
Mu* date of tho will (he made a mistake 
in l ho <1 it®, for ho gives it as 16th July 
1K91). Oc tho 16th November ho wroto 
to i ho .Secretary of the Board of Retonue 
(Ex. A 391). requesting orders as to tho 
futur-j nun age 'oeu t of tho estate ou tho 
iin b rstandiog that Mabaruui Jag&damba 
Dovi was entitled to |>o-sctsion for life. 
These i— ters show tim late Mr. Hamblin 
to hive keen a c ireful and competent 
ofii-er whose desire was to bavo tho 
management of tbo estalo placed on a 
aaiieftetory basis and to cwry out the 
wishes of tho Maharaja. D. W. 31 Mr. 
Hailay, the Secrotary of tbo Hoard of 
Revenuo to whom the shore lei tore w ere 
addressed, and D. W. 6u Mr. Port have 
given evidence which shows Mr. Hamblin 
in the s-me light. What then was the 
situation if the witness Nirodh Chandra 
Ghoshal is believed and the appellant’s 
suggestion boaccci-tet that Mr. Hamblin 
bal received the letter cf the 26th 
October or had been previously informed 
by the Maharaja of his revocation of his 
will? Mr. Hamblin, having reasou to 
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and that as he refused to lob those note 8 
be soon, ha had cut the margins off before 
despatching the documents. Ho replied 
that there was no letter despatched by 
Maharaja Pntap Narain Singh to the 
Commi-sioner of Fyzabad declaring his 
intention to cancel or cancelling tho will 
of 17th July 1891. The learned trial 
Judge was then asked by the appellant to 
compel the Commissioner to produce tho 
marginal notes which wore stated to ho 
confidential. The Judge by an order of 
20th December 191-3 refused to take such 
action. The appellant then attempted in 
his evidence on 11th Fobruary 1915 to 
prove what ho stated were tho marginal 
endorsements by oral evidence— o. p. 
1231. He was not permitted to do this. 
On 16fch February 191C (o. pp. 1305 to 
1309) tho trial Judge was asked to revise 
his order of 20th Decembor 1915. Ho 
refused to do so. 

Too position of the appellant on this 
point is as follows: He sent two appli- 
cations to tho Commissioner, not through 
the Court, asking |M>rraission to sesroh 
tho Commissioner's office at his will, to 
see if ho could find anything to holp his 
case. Tho request showed tho 8 a mo as- 
sunr.ee which has distinguished the Mu- 
duct of the o«8J throughout. Tho Com- 
missioner. iastoad of replying as ho well 
might have roplied. by a short negative, 
permitted tho appellant to examine throe 
fi!03. On tho applications ho mado cer- 
tain endorsements which ho says were 
confidential. Tho appellant has deposed 
(o. p. 1231) that ho read those endorse- 
went*. No explanation has been vouch- 
sMcd. as to how ho obtained possession 
of them. Ho dearly could not havo done 
so by legitimate means. While making 
an intense grievance of tho matter, ho has 
refused to file an affidavit as to purpose 
for which he requires to prove the en- 
dorsements, or as to thoir contents. In 
this Court, we gave him the opportunity 
to file such an affidavit. His learned 
counsel were equally reticent. One sug- 
gested that endorsements might contain 
a reference to the allege! letter of^ -6,h 
October 190G. Another suggested that 
thev might contain a reference to an al- 
leged file as to an inquiry into the preg- 
nane*. of Mabarani Jagdamba Dcvi aftor 
the death of Sir Pretip Narain Sin n- 
As the Commissioner had domed that 
either such a letter or such^ a file was m 

his possession these allegations, it tbo 5 


believe thr-fc the Maharaja had revoked 
Ml his wills and executed a uow will, 
mado -m attempt to ascertain the fact in 
:he Maharaja's lifetime and after the 
M th ;raj**8 death refrained from dis- 
closing his information to his superior 
• •nicer* with the result that tho estate 
massed under tho will of 17fch July 1S91, 
which he had reason to believe was re- 
voked to Mabarani Jagadamba Devi. 

If all wills stood revoked by a valid 
testamentary disposition. Mr. Hamblin 
had to ascertain the terms of that deposi- 
tion. According to tho witness Mr. 
Hamblin did not do so and concealed his 
2c now led go on the point. If the wills 
stood revoked without a valid tcatamon- 
;avy disposition, the e.*U%© passed to tho 
senior Mabarani. On this hypothesis 
Mr. Hamblin would have hsen party to 
1 fraud. One of two conclusions must 
ho drawn. If tho witness he believed, 
Mr. Hamblin was guilty of most impro- 
per conduct. Tho other conclusion is 
that tho witness is uot telling tho 
troth. Tho latter conclusion is tho 
conclusion ol the barrel trill Ju1<?«. It 
is also my conclusion. 1 shell hero 
decide fin objection of the appoltent 
embodied in the third ground of ap- 
peal. Tho appellant had applied on 
iOth and 27th July 1915 in two 
applications, Exs. 74 and 75. diroct to 
tho Commissioner of Fyxibad and not 
through tho Court, asking permission to 
soaroh the Commissioner's offioe for docu- 
ments which might bo favourable to his 
case. Tho Commissioner passed certain 
orders on those applications. On 8th 
December 1915 the appellant applied to 
bho Court for the production of 13 docu- 
ments from the offico of the Commissioner 
of Fvn/.abad. The learned trial Judge 
refused to sond for one document. The 
appellant withdrew his application for 
»ho pro I action of another Tho Court 

eventually directed tho production of 11 

documents. Tho first two documents 
summoned were the original applies- on. 

Ess. 74 75. which the api?««J 

asked should bo returned to him wuh ad 
the proceedings therewith. The fourth 
document summoned was the original of 

tho alleged letter oi 26t.i October ldOG. 
The Commissioner scut the ar*t owo do- 
cumonts with portions of the margin cut 
off. II? explained that after ,ic had re- 
ceived tho documents be had written notes 
of a confidential character on tne margins 
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moan anything, — 'allegations that arc un- 
supported by affidavit or any evidence 
were that the Commissioner was not 
tolling the truth. The esse »3 very clear. 
Cortwiu documents were called from '• 


she is not •vcrlt v cf it or uoc.* do*, deiorvo 11 
cbau-'-C'-L: lcp’<- irnnifidi it lv and assured bio* 
lust ! t VTvulj recover. f.». n. !S10).” 

it s difficult t., -oj why this evidence 

v. as introduced. So far from '.upjiorli. 
in*. JLtkini 1 mail than i: contradicts 


certain officer. He says that no such do- 
cuments ara in his possession. He is 
asked to produce certain private notes 
of his own. He refuses saying that they 
are confidential. His refusal settles the 
matter. The provisions of Ss. 123 and 
l2i, Act l of 1872, are clear— 

“So one stall he permitted to give any evi- 
•loOco derived from unpublithel official records 
relating to any affairs of Sure, except with the 
permission of the officer at the bead of tho de- 
partment concerned, who shall or withheld 
such pcruih.iou a* he think lit. No public 

•or hall In compelled tc ■: ■ 
cntioui made to him in ci.iti -I con’d ut . when 
ha consider, thu the public inter -t ;. »'!> -t’.»> r 
by the disclosure." 

Tho words in these suction.-' t.t'i only he 
interim 

,iusal lo disclose .3 final. It wa- nut tho 
jintoutiou of the legislature that a Court 
of Juitioe (from that of a third data 
M agist nto upwards, for all wouiu l*o 
'alike) should he entitled to call brand 
examine the secret archives of tho >t*to 
in Ol 01 ' 

h tial nature. Thi i ■ ition tas 

|I)03D laid down ck-arly in Saga raja 
Pillai v. .S'* :»/ of Nf<n«- ( 10) r.nd Jci.at i. 
gir v. Sec j. of Slate (i 1). 

As a result, I find Ex. 70 to ho a fabri. 
cnttiil documont and the ovidonco of Ni. 
rodh Chandra Ghoshal completely false. 
This was tho view taken by the learned 
trial Judge. Tho next witness on whom 
the appellant rolied is 1*. W. 159 Hahu 
Mohini Mohan Chatterji. In October 
1906 ho was Assistant Surgeon it the 
District Hospital. Fyzabad. llo deposed 
that ho saw Sir Pratap Narain Siugh bet- 
ween 20c h and 27th October 1906. Ho 
was not treating him as a physician. Ilia 
allegation is that ho saw him as a friend. 
This is his riopoeiiion on the point: 

"The M.biraji was eullering frjm drep.y and 
was ri'lhcr ..nxi-'m afoul hi. health and asked 
•no to talc frankly what I thought about hi« 
illne*R a-. ;im« of bis doctors *»id one thing and 
sorno ether, i asked him why he was so an- 
xious about il nod tried to comfort him. Ho 
raid he had some very important business to 
finish. I said whit. He said concerning the will. 
I *niH every one knows that you * »ve mads a 
will in favour of tbe jvoler Maharani. He 
hesitated and seemed aa it he did not like the 
question. Hut after a short time he mid that 

10 (1916) 99 M ,d 801=VC I C ?£8. 

11.(1901) 0 lira L R 131. 


The evidence - - 1 • . ii hod i.o •'evocation 
iu law. Tho learned trial Judge has 
d’fStni?3cd this witness's exicknco ccn- 
temptuously hut not too contemptuously 
(o. p. 373). I find the witness ii'.s-Jutcly 
unreliable. The hat argument on telvili 
of the appellant on tho point of revoca- 
tion is that tl-o evidence of tho Rnfa cf 
Mahmu lahad established revocation of 
the will of 17th July 1891. This gentle 
man's :vi'ier.o or. the poiut has already 
been noted. It docs nut establish revo- 
cation. At il»" best it would be secondary 
ten of the alleged 
r v Vug ..iil-nl i: is not shown that 
second. . la admissible. Hut 

broader i asooing 
•ir. I c-x '.mining tbe value of tho witness «* 

Be ays th il 

Sir l'ratap Narain Singh had told him 
1 1 lea Ireih will. Sir l’ratap 
N .rain may have moJ.nl i.o more 

: ro pared ft liaft which 
me. wi'.h his approval. It cannot he 
; kcu i •• M.i? evidence that Sir l’ratap 
N .rain Singh said that ho ha I executed a 
will which ho had signed in tho presence 
of two utosticg witnesses as required by 
law. In :n\ c icumstanccs such cvidouce 
would not be sufficient to establish tho 
revocation of tho loriner will. Accord- 
ing to the witness tho Maharaja had 
stated th it o had made his fresh will in 
favour of M diarani Jagdamha Dohi, sub- 
ject to conditions slightly tiiliorent from 
those pre.aiii.ig in tho will of 17th July 
1S91. Their Lordships of tho Privy Coun- 
cil laid (own iu Sahib Mir:a v. Linda 

Khanavi (12): , 

"It i well 'o' tied t: .it n will duly rxocuWd, 
is net to be treated j« revoked <!thfr wholly or 
partially by ft will which l» not fort bcoroingj 
unit t Si proved bv d ir : d ratirlactcry evl- 
d nee that tho liter will contained either words 
of revocation or disposition to inconsistent wit a. 
tbe dUpo.itloni cf the earlier will that the two. 
c w. not stand together. It i* >»<**« oneagh t» «how| 
th. tthc will which is not forthcoming. diLeita, 
frsui the eirlier will if it ttonot he shown iu| 
wh»t tbs diflererc* ocnsiitcd. It is n'jo * ct -| 
told tbit the burden of proof lio* upon tho per, 
sou who challenges tbo will tb^t is In cn stcuco. 
These propositions have been est ablished in tine 

12. (1F-02) 19 Cal 141=19 1 A 83 (R 0). 
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-minlrv botU in this tribunal and id the House 
of L)rd<. . . . and as they are founded on reason 
and good they must be regarded as of gene- 

r;:! .ipolicction” 

J theroforo tind that tire will of 17th 
duly 181)1 was duly executed, was not 
executed under undue influence, and that 
it was never revoked. It remains to con- 
sider the appellant's last plea ou the 
point o: the will, to the effect that as it 
stands ic is unenforceable or at the best 
devises nothing more iban a life-estate to 
Maharani Jag lamba Devi and maintenance 
to Maharani Suraj Kumari and that, the 
succession to the remainder devolves as 
iu intestacy. 

The will (Ks. A. 3 IS) is not a perfectly 
worded document. Para. 1 revokes all 
previous wills. Para. 2 recites the fact 
that the testator has two married wives, 
Maharani Jagdamba Devi, being the second 
married wife. Here tire appellant makes 
his firs? criticism. Ilis argument is that 
if he succeeds in showing that Maharani 
Jagdamba Devi was nottbe legally married 
wife of Sir Pratap Narain Singh all be- 
quests to her are void. As I shall sub- 
sequently show, the marriage of Maharani 
Jagdaroha Devi is absolutely established, 
hut tbo point is bad in any circumstances, 
for on the appellant's own rase, if Maha. 
rani Jagdamba Devi were not a legally 
married w ifo of the testator, the fact was 
known to the testator, and the bequest 
was then to her iu her individual capacity 
an:l not in the capacity of wife uoder tbo 
Mitakshara Daw. Para. 3 laid down that 
if ho had any male issue from his second 
wifo the said issuo and their descendants 
should inherit. The portion of the para 
graph relating fo subsequent succession 
is unenforceable. Para. I laid down that 
in case fhero was no such issue and his 
second wife bore a daughter, tho descen- 
dants of the second wife's daughter should 
succeed ooo after another. Here again 
the attempt to lay down a iu!o as to 
succession is unenforceable. These facts 
in no way invalidate tho value of tho 
will, for the contingencies have not arisen. 
Para. •’) devis-d, in absence of issue 
from his second wife or male i-sce 
from a daughter of the second wife, a 
life- estate to Maharani .Jagdamba Devi 
without power cf alienation. This devise, 
as 1 read it. was cot conditional on her 
geed conduct. Put tho point is unim- 
portant as the accusations of uuchastity 
against her are found by me, as I will 
s ubsequectly show, to be absolutely un- 


founded. Para. 6 refers to the contin- 
gency of a daughter being born to his 
second wife. Para. 7 is tho important 
paragraph. It may be rendered into 
English as follows: 

In event'd failure of issue from my second 
wi.'e and of heirs mentioned io p3ras. 3.4,5 and 6, 
and in e\ent of my not having formally adopted 
a boy by registered instrument during rny life- 
time. my second wife is authorized to adopt a 
boy from my paternal or tnaterual family. Any 
such adopted son shall afler her death succeed as 
full proprietor to my moveable and immovable 
property Id tbo manner contemplated by Cl, 8, 
S. 22, Act 1 of I860. but shall not be entitled to 
possession until after my second wife's doalb. 
She shall not have power to deliver him posses- 
sion cf the said property during her lifetime.” 

The contents cf tho remaining para- 
graphs are immaterial. Para. 7 is un' 
douhtedly badly worded. Tho contin- 
gency of the failure of an heir under 
para. 5 ia clearly not contemplated, for 
it is the heir under para. 5 who i9 to 
exercise the power of adoption. Tho re- 
forcnco to Cl. 8, S. 22. Act 1 of 1869, cau- 
not ho read as it stands, for tho power to 
adept undor Cl. 8, S. 22, is given to tho 
older wifo only. It is under Cl. 9, S. 22, 
that the power to adopt is given to a 
junior wifo. Further tho succession of 
adopted son under S. 22 is intestate 
succession, whereas tho succession of tho 
adopted sen here is by testamentary dis- 
position. A Court should be guided in in. 
terpreting a will by certain well-known 
rules which were summarized in 1913 by 
their Dordships of the Privv Council in 
Venkata Naratimha Appa How v. Par- 
thasaratky Appa Row (lb): 

"In nil ibe primary duty of a Court is to 
ascertain from tbo Ituguagr of tho testator what 
were his intention*, i. to construe tbo 
will. It is true that in to doiog thoy arorniitltd 
and bound to bear in mind otber matters than 
merely the words used. They must consider tbe 
surrounding circumstance*, tho position of tbo 
testator, bis family relationships, tbo probability 
that be would use words in a particular sense 
and many other things which nr» often summed 
up in the somewhat picturesque figure: The 
Court is entitled to put itself into the testator’s 
armchair.' Among such surrounding 'circum- 
stances which tbe Court is hound to consider 
Done would be more important than race and 
religious opinions, and the Court ia bound to 
retard as presumably (and in many cases cer- 
tainly) present to tbe mind of the testator influ- 
ences aid aims arising therefrom. But all this 
is solely as it) aid to arriving at a right con- 
struction of tbe will, and to ascertain tbo mean- 
ing of its language whm used by that particular 
testator in 'bat document. So scon as the 
construction is fettled. the duty of tbo C ourt is 

1 \ (l.-!-) '7 Mai 139=2 ■ 1 0 166*41 I A 51 

IP Cl. 
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to carrv out the intentions as expressed and 
none other. The in Court in s nocase jurtiBed i 
adding to testamentary dispositions. it tne> 
transgress any legal restrictions, they must be 
disregarded. If they leave any eventuality un- 
provided for. the estate must in case that even- 
tuality arises, bo dealt with according to the 
law which provides for succession of property ir. 
the absence of testamentary directions applying 
thereto. But the Court never adds to a will 
anything which needs to be done by testamen- 
tary disposition. In all cases it must loyally 
carry out the will as properly construed, and 
this dulv is universal, and istruealixe ol will' 
of every nationality and every religion or rank 
of life." 

The contention of the appellant resolves 
itself into this: He urges that tho will 
gives Maharani Jagdamba Devi only the 
power to adopt a boy who vrou! I succeed 
as a Bon adopted under Cl 8. S. 22, Act 
i of I860, and that in event of such sue- 
cession not being opon to such boy the 
power of adoption cannot be exercised. 
He thus derives his conclusion that tho 
will coniors at tho best only a lifo.estate 
on tho junior widow and maintenance to 
the senior, lie arguoa that authority to 
adopt under Cl. 8 cannot ho treated as 
authority to adopt under Cl. 9. Ho sug- 
gests that under S. 15, Act 1 of 1 
(which on the argument that ho had a 

vetted iota 1 in 1906 ie not, affect* 1 by 

the Amending Act) succession to an 
adopted son succeeding under tho will 
would he as though be had bought the 
property and that the estate would cea*o 
to ho impartible and would coaso to hear 
tho characteristics of a taluka. From 
this ho argues that as it cannot ho 
hold to he tho intention of the testator 
to tako away the characteristics of im- 
partiality from the estato. adoption 
cannot he permitted. 

Tho introduction of the figure 8 may be 
more than a clerical error. It is possible, 
that tho person respousiblo for the draft, 
ing (who on tho face of it was not a 
trained conveyancer) argued that inas- 
much as the claims of Maharani Suraj 
Kuroari had been superseded by those of 
Maharani Jagdamba Devi, the latter 
would take the position of senior widow, 
and that the provisions of Cl. 8 would 
operate in her favour, should the testator 
die intestate after giving her authority 
to adopt. Ho that as it may, the Maha- 
raja had the powor to give Maharani 
Jagdamba Devi authority to adopt under 
tho provisions of Cl. 9 whiie refusing to 
give Maharani Suraj Kumari authority to 
adopt under the provisions of Cl. 8. 


That is how I interpret the words of 
Cl. 9 after consider It 100 . They justify 
that conclu»iou, and any other interpre- 
tation would he repugnant, involving, as 
it would, tho deprivation of a Hindu of 
his right to authorize hi-t junior wife to 
make an adoption, while refusing such 


anthoritv to his 


lor wifo. Tho Maha- 
raja had thus the power to givo Maharani 
Jagdamba Devi sunn authority. Ho gave, 
her that authority, hut l»\ error (oloiical 
or othor) referred to Cl. 8 instead of 
Cl. 9. Can that error invalidate tho an- 
thority? I do not consider that it can 
possibly do so. To continue the remarks 
of their Lordships of the Privy Council in 
t He'd eci* ion previuosly quoted — (pp. 222, 
223 of 37 Marl). 

"Thai native te-lator* should bo ignorant of 
tbe le»il I'hnui proper lo «xpr«M tholr Intoo* 
* ufcc'iary lo carry* 

he moat importune 


legal 


tiou*. or rf the 

them fetO tflec'. . i - -n«* . 

, f the Mirn no liog In om tai ■ blob the 
Court mu«t bear in mind. ind it in ju‘tifu-l in 
refuting to allow delect* in expression in tboso 
matter* to prevent the carrying out of the tes- 
tator's true intention*. But tho»c intentions 
mutt be a.c-rrained by the proper construction of 
iii- words lie uni, and onto iiMfialDN they 
must not be <lep.ir:nl from." 

This conclusion disposes of the last 
objeetioo. Thu w ords authorising Maha- 
i to adopt oan he taken 
out oi tho will. So taken out they con- 
stitute a power to adopt in event of iu- 
testacy. Authority for that proposition 
will ho found in Indor Kutiwar v. Jai- 
pal Kknivar (14), and Hhatj/a liabidat 
Singh v. Indar K unwar (15), a sequel 
to the former case. There the senior 
Maharani of Sir Digbijai Singh, K. 0. I. 
K.. Maharaja of Halrampur. succeeded on 
his death to a life estate under the provi- 
sions of an unregistered will. She would 
have succeeded in event of intestacy under 

the provisions of Cl. 7, S. 22. Act 1 
of 1869, to a similar lifeostate. She mado 
an adoption. At I. L. R. 16 Cal. 502, 
their lordships say: . 

"In tbo next plece.il was contended that tbe 
adoption w.« invalid, and the bequest to tbo 
adopted sen of nr effect, so far at any rate as 
regards tho Talukdari property, because the 
adopted eon was not a person who could tako 
tbe Talukdari property under an unrogistcii d 
will. It is obvious that this objection assum- 
ing it to be well-founded, would not better tbo 
position of the appellant if the senior widow 
bad authority in writing to make the adoption, 
and did in fact make tbe adoption in the manner 
prescribed by the Act of 1SG9. The adopted son 
would not tako until tbe widow e death, but still 

14. (1888) 16 Cal 725=15 1 A 127 (PC). 

16. (1889) 1G Cal 566=16 I A «3 (P. C.). 
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V would take to tie exclusion of lbs appellant. 
- iuir Lordships, however, are of cpini.n that 
Iject ion >.» uot well founded Ju order to 
runKe the object i< n geed, tie appellant has to 
-V’! lisli the proposition that the* adopted son is 
> i within ihi exception contftir ed in S. IS, sub* 

1,0! the Act, that he is not a person who, under 
the provisions of the Act or under the ordinary 
law to which persons of the testator's tribe and 
religion are subject, would have succeeded to the 
Talukdari estate or to an interest therein if fbe 
Maharaja 'had died intestate.' The appellant 
endeavoured to support that proposition by arguing 
that if the Maharaja had left no will, there 
wouldlhave beon no authority to adopt in existence . 
And then, in regard to succr-ssion to the estate, 
Udit N (train Singh would Lave ranked as the ton 
of fSumau Singh. But the word 'iotedati' in 
sub*S. 1 evideutiy mean? intestate as to his estate 
that is, his estate, as that expression is denned 
by the Act, the Taluk or immovable property to 
which alone the Act is declared to extend. This 
is plain on consideration of S. 13. takeu by itself, 
tut it is made still plainer, if possible, by refe- 
rence to S. 22, which is closely connected with 
S. 13, aui which expresses what otherwise would 
necessarily be implisd, and qualifies the word 
'intestate' by the addition of tbo words 'as to 
his estate.'" 

Such hoingthecaso, such an adopted sen 
would ho a person who would havesucceed- 
ed to the provisions of this Act according 
"to the estate. . . .if the. . . testator had 
died without having made tho transfor 
and intestate" — S. 14, Act I of 1869. The 
rule of succession laid down'in Act I of 
,16(19 would apply in this case r.ud the 
property taken by him retains the cbarac- 
triatics of a taluka. The appellant cannot 
succeed on any view of the case. If tho 
devise to an adopted son is a good devise 
theadoptod son succeeds under that devise. 
If it i9 a bad devise the adopted son sue- 
coeds under Cl. 9, S. 22, Act I of 1869. 
Thus effect is given to the desire of Sir 
Pratap Narain Singh, which is disclosed 
by the contents of the will read as a 
whole, to rotain the property as a Taluka 
in the hands of the adopted son. Tho 
whole of the controversy has actually 
turned cn the use of the figuro S instead 
of the figure 9 iu para 7. 

I, therefore, decide that under the 
terms of the will, Maharani JagdacibaDevi 
succeeded to a life-estate with full power 
to adopt a boy to succeed to the remainder 
from tho paternal or maternal families of 
her deceased husband. I now come to 
the validity of the adoption. The adop- 
tion may he viewed in two aspects, either 
as an adoption under tho terms of the 
will, or as an adoption under the provi- 
sions of Cl. 9, S. 22, Act 1 cf 1869. On 
my findings it is an adoption under the 


will, but I am ready to consider its vali- 
dity o° either hypothesis. I go further 
and shall consider its validity under the 
provisions cf the Mitakshara Law, al- 
though I am of opinion that an adoption 
under the provisions of Cl. 9 is merely a 
selection which need Dot be according to 
the conditions and tho restrictions found 
in Mitakshara Law. This appeals a no-! 
cossary consequence of the fact that Maho- 
medans and persons of other religions 
can equally with llindus adopt legally 
under the provisions of Act, J of 1869. 
But on my decison it is not necessary to 
relax any restriction. The conditions im- 
posed by the Mitakshara and those im- 
posed under Cl. S have all been complied 
with hv tho act of adoption made. 

Dukh Ilaran Nath Singh son of Adika 
Nath, a lineal descendant of Incha Ram 
hrothor of Darshan Singh, was adopted In 
February 1S09 by Maharani Jagdamha 
Devi with all tho ritc9 prescribed by tho 
Mitakshara Law. The ceremony was 
formal and public, attended by a large 
number of people including gentlemen of 
the highest position. A mass of evidence 
has beon given to prqve tho abovo facts. 
A deed of adoption, Ex. A 319. was oxo- 
outed on 12th February 1909 by Maha- 
rani Jagdamha Devi. This deod was signed 
by her in tho prosonce of attesting wit- 
nesses and registered on 12th February 
1909. Neither in the notices nor in the 
plaint was it suggested that the adoption 
was bad, on an allegation that tho deed 
of adoption was not "executed and at- 
tested in a manner required in case of a 
will and registered," as stated in CIs. band 
9. S. 22, Act, 1 of 1869, read with 3. 19 
of the same Act. The notices attacked 
the adoption on certain grounds. The, 
plaint attacked it on those and additional 
grounds. This particular ground was 
never mentioned. The point was not 
takon in argument in tho lower Court and 
is not 9tated in the grounds of appeal. In 
this Court, however, the appellant, rely- 
ing on the words "if made" in para. 18 
of the plaint, challenged the adoption at 
the outset, on the ground that there was 
no evidence that the deed was signed by 
Maharani Jagdamha Devi in the presence 
of two attesting witnesses. It is sulfi- 
cient to refer to the evidence of Indra 
Dawan Singh (o. p. 2141), one of the at- 
testing witnesses. This is to the effect 
that Maharani Jagdamha Devi signed tho 
deed in bis presence and that afterwards 
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he signed it. There was also ether evi- 
dence of due execution. 1 find the evi- 
dence of execution reliable and decide 
that tho deed was duly execute!. 

The second plea taken was that the 
adoption was invalid having been pro- 
cured by unduo intluer.ee. The learned 
trial Judge has treated this point at 
o. pp. 459 tc 47S ofhis judgmeufc. I have 

little to aid to his remarks. It appears 
that Sir John Hewett. who was then 
Lieutenant. Governor of tho Province, ad- 
dressed Maharani Jagdaroba Devi in a 
letter of 18th July 190S (Ex. 27'.). in 

which ho pointed out the advisability of 
her proceeding to make an adoption as 
provided for in the will. On 23rd July 
1 90S she received a deputation of seven 
gentlcmon amongst whom wore some of 
tho loading Talukd.irs of Oudh. Tney 
ha 1 h ion lent I 

to advise her to the same effect. On 7 th 

• 

Butlor (uh ho thou v. as) — Ex. 2i»0. It is 
clear from this cvidoaco, which is ail the 
evidence upon which the appellant relies 
tj support tliis pica, that, while she was 
advised to adopt a boy, no one attempted 
to coinpol her to do so. and tl at no one 
exercised any improper infiuunco upon 
hor. The choice of tho boy to ho adopted 
was loft absolutely to her. She adopted 
tho boy whom she wished to adopt. I 
agree ontiroly with the conclusion of the 
learned trial Judge upon tho point and 
find that no unduo intluonco or compul- 
sion was exercised on Maharani Jagdamha 
Devi in tho matter. 

Tho noxt pica raised is that Maharani 
Jagdamha Devi was not tho legally wedded 
wife of Sir Pratap Narain Singh and thus 
could not rmko a valid adoption. I pro- 
pose to consider this pica only on one 
point. Was she the legally wedded wifo 
of Sir Pratap Narain Singh ? In the 
notices no suggestion wa9 made that the 
lady was not tho legally wedded wife of 
the Maharaja. In the plaint, para. 8, it 
was assorted that she was cot a married 
wife and di I not belong to thebiradari of 
Sir Pratap Narain SiDgh. But it was not 
asserted that she was not a Brahmin and 
it was admitted that she came from 
Bhagal pur. T.-ie denial of marriage was 
apparently then based upon a sugg33tion 
that the ceremony was void, because it 
was performed while the Maharaja was 
alleged to have been in mourning. On 
18th August 1915 before settlement of 


issues Vr. Mitter cl tied cn behalf of the 
appellant that the casto of Maharani 
Jag.. -.n. Mi Devi v.n; cot known hut that 
she v. ;» cf <omo low cast©. The issue 
framed on the point is: 

. , .j . od it! 1 lej liy t arri U< md coul ’ 

»< am) •'.a. -a ni. of Mu I- a rep* Sir 1 iatjp 
Narain .ilogli?" 

In June 191G al the end of the case the 
plain* ill examined on commission lu 
Muttra witnesses 5, who deposed that 
Maharani Jagdamha Desi wh u \aish\t* 
girl called Jhanjhan, who had I con kid- 
napped from lie* father's house in Muttr 
in 1881 or 1885 (Maharani Jagdan.t 
Devi «a* then 7 or S years old) cu behalf 
cl Sir i'ritr.p Narain Singh to be enter- 
taiucil him asp. mistross. Such evi- 
ese will. relevant is 

m lilies of impudent perjuries. In this 
Court the appellant has placed no depen- 
dence upon the o.ilcnce of these witnes- 
ses, but ho challenged the evidence pro- 
duct? 1 to prove tho Maharani'* marriage 
and repeated his pica that she "as net 
the wifo of the Maharaja. The learned 
trial Judge has treated the question at 
pp 7 to 292 of hit ju 
merit . It will serve no useful purpose for 
inc to go over tho same ground as I agree 
with Iris conclusions. It is sufficient to 
note my findings. They are ns follows 
The evidence to tho ©Heel that Maharani 
lagdamba Devi was the legitimate daugh- 
ter cf Baghunath Misra, a lospcctable 
Brahman gentleman of l'hagnlpur whose 
social standing was ut leust i*s high as 
that of 1'urandar Ram, father of Parshan 
Singh, and whose respectability and posi- 
tion wore considerably higher than those 
of tho appellant and many of the other 
living members of Darashan Singh 8 and 
Incha Rant's families and that she was 
married bv thorites of tho Mitakshara to 
Sir Pratap Narain Singh, is reliable. The 
evidence to the contrary is unreliable. 
The poiot that Sir Pratap Narain Singh 
was under a disability at the time of Ins 
marriage owing to impurity due to the 
death of the widow of Raja Darahan Singh 
is treated bv the learned trial Judge at 
o. pp. 477 to 480 of the judgment. It has 
been given up in argument before ua. I 
find that Sir Pratap Narain Singh was 
under no disability at tho time that he 
contracted his marriage. 

I, therefore, find that Maharani Jag- 
damba Devi was the legally married wife 
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of Sir Pratap Narain Singh and that she 
was ah I i -hiradari. The 4 th plea is that 
Maharani Jagdamba Devi forfeited all 
rights owing to her unchastity before and 
after the death of Sir Pratap Narain 
Singh. It is only necessary for my pur- 
* loses to arrive at a finding on the point 
of imehastity. With regard to the allega- 
tions o? unchastity during her husband’s 
lifetime, we have rot only the evidence 
to which I have previously referred of 
Sir Harcourt Butler, the Raja of Muhmu- 
dabad, and Thakur Harih&r Bakhsh Singb, 
hut also the evidence of D. W. 78. Sir 
Prodyot Kumar Tagore. This evidence 
shows that up to the time of his death 
the late Maharaja Sir Pratap Narain 
Singh referred to Mahaiani Jagdamba Devi 
in the presence of gentleman of absolutte 
credibility in terms of the sincerest love 
and trust. In view of this evidence it is 
astonishing to find that Mr. Mitter per- 
sisted iu the Court of the trial Judge in 
arguing strenuously in favour of the crc- 
libility of the witnesses who supported 
She following story. This story was that 
Maharani Jagdamba Devi, commencing at 
the ago of 12 or 13, carried on during hor 
husband s life with his knowledge a 
serif, of adulterous intrigues with seven 
different men. 

She is charged with adultery with 
Adika Nath, Lakh pat Rai. Rai Ragho 
Prasad, Mahadeo, Kunj Lai. Narsingh 
Nath, and Gajadhar Nath. Witnesses 
were called who deposed tbat the Maha- 
raja discovering the fact9 thrashed Adika 
Nath, Lakhpat Rai. Mahtdoo, and Nar- 
aingh Nath, and killed Rai Ragho Prasad, 
thrashing the Maharani on every occa- 
aion. Witnesses deposed that the Maha- 
raja was aware of his wife s adultery 
with the two remaining men. Tbo wit- 
nesses who supported these allegations 
were the scum of the bazar, dismissed 
servants, or partisans of the appellant.! 
need not discuss their evidence. The 
learned trial Judge has discussed it sufti- 
ciently at o. pp. 297 to 331 of the judg- 

meet. lie has not touched therein on 
the allegations of misconduct with Nar- 
singh Nath and Gajadhar Nath, as I 
understand. Mr. Mitter withdrew the 
allegations against these persons during 
his argument. In this Court the counsel, 
being better advised than Mr. Mitter, 
withdrew all allegations of misconduct in 
the Maharaja’s lifetime. The witnesses 
who deposed io favour of these allegations 


are, of course absolutely unworthy of 
belief. 

The appellant, however, maintained 
the allegation that Maharani Jagdamba 
Devi was unchaste with a oertain Jagan- 
nafch Das, otherwise known as Ratnakar, 
after her husband's death. This man was 
the Maharaja’s private secretary and 
continued to perform the 9ame duties for 
the Maharani after her husband’s death. 
The evidence in support of this charge is 
that of P W. 13 Ram Harakh, P. W. 161 
Baijnath Dube, P. W. 159, Dr. Mohini, 
Mohap Chatterji, P. W. 131, Mt. Brijraj, 
P. W. 141. Patandin, P. W. 142, Baidia 
Naitb, P. W. 134. Mt. Bhuri. P. W. 24 
Nagmani, P. W. 113, Mt. Mohan Dei, 
P.W. 144. Kamta Dat, P. W. 118, Gudar, 
P. W. 2 Rudra Nath, and P. W. 29 
Amiruddin. Ram Harakh, the first of 
theso witnesses, is a member of the family 
of tho Incha Ram branch. He used to 
be employed in a subordinate capacity in 
tho estate but was dismissed for dis- 
honesty. Ho has been criminally con- 
victed of cheating, and has been do- 
dared insolvent. He produced two docu- 
ments which ho alleged lie obtained clan- 
destinely from a servant of tho Maharani. 
These, ho alleges, support tho slory that 
ho tolls to the effect that Jngaonath Das 
was tho Maharani's lover. Ho says that 
he surprised them together. Tho loarned 
trial Judge finds at o. pp- 332 to 341 of 
the judgment that the witness is not tel- 
ling tho truth. I agree with tbo learned 
trial Judge. I find that it is r.ot proud 
tbat tho'documents in question (Exs. G1 
ami 62) were written by Maharani Jag- 
damba Devi. 

Baijnatb Dube deposed that in 1915 
(six years after the adoption) he saw 
the Maharani and Jagannath Das travel- 
ling from Kathgudam to Naini Tal in the 
same toDga. Even if this were true it 
would not help to prove unchastity be- 
fore 1C09, and the incident in itself 
would prove nothing. Indian ladie9 travel 
by tonga without los9 of self respect or 
propriety. The driver must necessarily 
be in the tonga also. If a male attendant 
sits with the driver and a parda be 
placed between the driver and the lady 
with another parda over tbe lady no 
breach of propriety arises. There i» noth- 
ing. however, to show that Baijnatb Dube 
can be trusted. The learned trial Judge 
6dJs bis evidence unreliable on the point 
— o. pp. 363 to 365 of the judgment. I 
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agree. I have already noted the value cf 
the evidence of Dr. Mohioi Mohan Chat- 
terji in connexion with another inciiert. 
His evidence on the point under conside- 
ration is in ray opinion- absolutely f‘l>e. 
He deposed that he attended the lady 
medically in the rains of lf«07 and that 
ho remained on ere side cf t •-» farda 
while she remained on tho other, lie 
deposed that Jagannath I>as went behind 
the parda v. it h the Maharani and that 
he heard them laughing and talking in a 
familiar and improper manner. Tiie wit. 
ness shows l his bins by a suggestion 
(most improper io a medical man) a* to 
the cause of an alleged illness r( Malta- 
rani Jagdan.ha Devi, i cons: '.vr him quite 
unworthy of credit. 1 have nothing to 
adl to the remarks of the ie • m d trie I 
Judge on the evidence of Ml. Drijraji, 
Patandin, Dahlia Nath. Mt. Dhuri. Nay. 
mani. Mt. Mohan Dei, Kain'.a Djf.ai.d 
Oudar, at o. pp. 'ill lo 3G2 cf the judg. 
mone. 

The above witnesses arc »o palpahh 
false that further comment is unnecessary . 
1*. \V. Dudra Nath is a n. ember of the 
Unghuhir Daval branch, lie deposed that 
Maharani •Ingdarnha Devi ha'. ! oen put 

out of cute. This statement is *li. -prov- 
ed l>\ a mass of other evidence and is 
absolutely untruo. P. W.29 An.iruddin is 
a retired Suit. Inspector. lie deposed that 
a certain Preonath, now Do! h o Jn«|»e?l r. 
was ordered to make an inquiry into the 
chastity of Maharani Jugdaniba Devi. If 
this were tiuo the fact would prove no- 
thing Inspector Proonath I>. \V. G, has 
howover. denied that ho was ever ordered 
to make such inquiry. 1 believe Inspector 
Preonath and disbelieve Amiruddin on 
the' [>oint. The appellant further laid 
stress on immaterial facts such a» remo- 
val of cortain old servants on the deal ii of 
l'ratnp Narain Singh and their rc- place- 
ment by others, which ho contended 
showed an immoral disposition on tho 
part of Maharani dagdamba - Devi. This 
closes tho evidence on the point. Only 
one conclusion is possible upon it. and 
that is tho conclusion at which the learn- 
ed trial Judge arrived, to the efTeot that 
tho charge of unchastity against Maha- 
rani dagdamba Devi after her husband’s 
doath is not established. I agree with 
that conclusion. I consider it necessary 
to add some comments on the manner in 
which Maharani dagdamba Devi lias been 
treatod in this case. Upon the evidenco 
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the only findings at which a Court can 
arrive ire laharani J agdamaha 

Devi is i Brahman lady of good family 
who w nobleman of 

Oudh lived v illi him honourably as 
his wife for son e seventeen 'ears. After 
his det'li «.he has conducted her life and 

• • . i loco- 

« uhl 

ive be< d to t uo 

founded charges which hav been levelled 
ng licst her in this case. She hr.s been 
stigmatised as a kept v on »u ni.d reused 
of sli.imoless depravity both l ofo > e o ' 
after Sir l‘>atap Narairi Singh’s death, 
and these chargos have been based on 
I vp thjy fabricated evidenco. 

The appellant set up the ilea that 
Dn'iii i! ran Nath Singh was purchased 
from h s natural father Adika Nath.' lie 
ption wi ii - alid for 
kl in ' n th*‘ h "' 1 
there it no euthcrity in Hindu law for 
t he proj - it loo that an a lopl ion it vit ia- 
ted l*v the |wyrr.ci.l of a prico fer an 
adopted sen. there is no evidence that a 
price wan paid. The decision in Ethan 
arjt Chowahry v • U with 
Ch under Chowdhry (10) is relied on by 

it t he adoi 

i n of a ‘on iftor payment'of price is not 
rccogoi d in the prorent day. \n opinion 
t it fact was given by the Judget 
whodoeidod that'ease. But tho point was 
. incident (ID i ■foi'* then and the opi- 
nion was based on no authority. The view 
of the law which 1 accept is stated in a 
comparatively recent decision of tho 
Madras High Court in Mutugappa Chetti 
v. Nagapp Chetti (17). It is as follows: 

"The receipt of mono? by the natural father 
in consideration of giving binscn acd tbtpafnicnt 
of Mich bv the adoptive father, though illegal and 
opposed to public policy, do not make tbo adop- 
tion invalid, a* tb- Rift and acceptance of the 
boy it a distinct tr;mraetion clearly reparable 
from the illegal agreement and payment.’ 

Thus even if tho appellant had proved 
that a prico had been paid he would not 
havo succeeded on the point. Ho has 
however, completely foiled to prove tbo 
allegation. It is in evidence that when 
the ceremony of adoption was performed, 
clothes and jewels were purchased by the 
estate fer presentation not only to Adika 
Nath but also to other members of tho 
family, and that tho unexpended balance 
of the grant devoted to this purpose was 

1611874) 21 W R 881. 

17 (1C0C) 29 Mad 161. 
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subsequently presenter! to Adika Nath. 


lint this evidence decs not show that 
Adita Nath scid his sen cr accepted a 
price iu consideration ci giving his sen in 
adoption. Mv finding is, therefore, that 
Duk'n Ha ran Nath Singh rvas cot purchas- 
ed from his natural father. The next 
plea was lint Adi ha Nath was cut of 
caste at the time of the adoption, that 
this fact placed Dukh Haran Nath Singh 
out of caste, and that the adoption was 
invalid. The learned trial Judge h:.s dis- 
cussed the evidence and state I his finding 
on this point at o. pp. 299 to 312 of the 
judgmont. I agreo with his view of the 
evidence and findings, aud decido 
that Adika Nath was nover put out of 
caste. The next plea wa9 that the adop- 
tion could not ho legal, because under the 
Mitakshara law the male for whrm the 
son was adopted (hero Sir Praia p Narain 
Sir.phJ must have leen in a legal position 
to have married tho natural mother r.f the 
adopted hoy. Oa the view tf tho evi- 
dence which I tako Adika Nath the natu- 
ral father of the adopted hov hc’nnped to 
the Girg jotra. Mb. Chandra Kali, the 
boy's natural mother, originally belonged 
to tho Muhris gotra and passed into the 
Girg gotra on her marriage, and Sir Pra- 
tap Narain Singh belonged to tho Bharud- 
wnj gotra. But there would have been 
nothing in the point, even had Sir Pratap 
Narain Singh and Mt. Chandra Kali ho- 
longed to the same gotra as a marriago in 
tho same gotra is rot illegal amongst 
Snkaldipi Brahmans, I decido against this 
plea. 

The plea that the legal forms of adop- 
tion not having been fcdlowod the adoption 
was necessarily invalid, was abandoned 
in this Court. On the evidence the legal 
forms of adoption were clearly followed. 
As I have decided on the question r.f tho 
interpretation of the will, Maharani -lag- 
damba Devi had legal authority under the 
terms of the will to perform the adoption 
which she actually performed. Th9 sug- 
gestion that. Maharani Suraj Kumari had 
forfeited her rights under the will or in- 
testate succession owing to misconduct 
was abandoned in this Court. The evi- 
dence to the effect that the unfortunate 
estrangement between this lady and her 
husband was due *o her misconduct is 
discussed at o. pp. 19? to 495 of the judg- 
ment. I agree with tho cor.clusiccs of 
tho learned trial Judge on the point. 
Maharani Suraj Kumari wa3 married 


nearly fifty years ago and is row an old 
lady. She and Maharani Jigdiniha Devi 
are entitled to the fullest sympathy as 
the victims of unprovoked and pbsolutoly 
unfounded charges. The question of limi- 
tation can hardly arise on the previous 
findings. The learned Judge s decision on 
tho point is correct. Their remains tho 
question cf costs. Separate Counsel ap- 
peared for Maharani Suraj Kumari, Maha- 
raci Jagdaroha Devi and for the adopted 
hoy, who was represented by the Deputy 
Commissioner of Fyzabad. Tho learned 
trial Judge allowed costs in respect of 
Counsel's fees to each separately. This 
was quite correct on principle as each had 
a separate interest in tho proceedings. 
But the learned trial Judge ovei looked 
the provisions of para. 272, Oudh Civil 
Digest. Under the provisions of this 
paragraph no fee to any legal practitioner 
not appearing fer the Crown or Govern- 
ment or tho Court of Wards or a local 
authority as a party shall he allowed on 
taxation between party and party or shall 
ho included in auy decreo or order except 
in the case of on order under para 00, 
unless in suits and other original proceed. 
i»gs before tho ccmmoncenscnt of tho 

arguments there shall have been 

filed in Court a certificate signed by tho 
legal practitioner certifying the amount 
of the fee cr fees actually paid to him for 
his own exclusive use nod benefit by cr 
cn behalf of his client. 

Neither the Counsel for Maharani Suraj 
Kumari nor Maharani Jagdambft Devi 
filed certificates until after arguments in 
the lower Court hid commenced. Theso 
parties were appearing as independent 
parties The miner was repreiented by 
tho Court of Wards. The rule is in my 
opiDien needlessly inelastic, but it must 
ho applied as it stands. As, however, the 
nnrolliut omit*ed to make Maharani 
Suraj Kumari a respondent in this suit, 
this technical pica against her fails cn a 
technical ground. The order as to costs 
must, however, he modified by deleting 
the amount of Rs. 3,000 payable by the 
anpellaot in respect of the Counsel’s fco 
of Maharani Suraj Kumari. I wish to 
put on record rny appreciation cf tho caro 
and ability which distinguished the work 
of the learned trial Judge throughout 
these lengthy proceedings. Mostcf the 
evidence adduced by the appellant was 
false. Much was irrelevant. The con- 
duct of the plaintifi's case in the lower 
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Court wa3 not to the credit of those res- 
ponsible for it, and the patience of the 
learned Judge was tried to the utmost, 
lie has ;n addition written an excellent 
and well reasoned judgment. H ha* been 
suggests l in appeal that the criticisms 
which he has male «>n fome of the 
witnesses aro unnecessarily severe. T-iis 
euggest'on is not established. The lear- 
ned trial Judge has on the contrary been 
moderate in his strictures. I now decile 
formally on the grounds of appeal. 

1 . The first ground is general. The 
appeal fails as a whole. 9. The second 
ground is partly ge.v ra!. Wo argument 
was directed in this Court to admission 
of inadmissible evidence on tho s : lo of 
tho dofondan^o. In so 'or ** the ar-m- 
,.ieut was directed in ‘.his C~urt to re- 
fusal to admit evidence on the side of 
.ho plaintilT docision \:iP h.» found on 
other ground*. 3. Tho ’-v-rned fr:-l 
lodge ri ;htly refused to issue process for 
:tia production oi tho marginal note? on 
idxs. 7 1 and 7a, and Jo illow seccn'«ry 
evidence as to their content*. I. Tha 
learned trial Judge rightly do< • i ol *hi» 
question of limitation. 3. The plaintiff 
is tho nearest malo ugnato to the I to 
Sir Man Singh. Hut tho point >» im- 
material. l». Sir I’ratap Namin Singh 
was nit tho putrika putra of Sir Man 
Singh. 7. Tho practice of appointing a 
daughter's son to hoar !*. son to a Hindu 
is permitted by tho Mitikshara and 
enforcoable. 8. Tho ovilence contained 
in tho previous litigations concerning 
-ho Kaj and in tho admissions, *tatc 
moots, and conduct of Sir Pratap Narain 
Singh and his parents has boon correctly 
appreciated by the learned trial Judge 
!). Tho nvidetico as to tho statomorit of 
N irsingh Narain Singh before Mr. liar- 
ringten has now been admitted. 10. Sir 
Pratap Narain Singh remained in tho 
liharadwaj gotra all his life. 11. Tho 
terms of the will of Sir Man Singh have 
boon considorod by tho le&rnol trial 
Tulgo. 12. Tho treatment of Pratap 
Narain Singh hv Sir Man Singh docs not 
establish thit the former was a putrika. 
putra of tho latter. 13. The ground is 
irrelevant and was not pressed in a-gu- 
:ncnt. Tho property was acquire l by 
Bakhtawar Singh who devised it to Man 
Singh. There was no joint acquisition. 
14. Tho learned trial Judge did not 
arrive at an incorrect decision on tho 
inferences to be deduced from tho use of 
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the sr< rd "sister" in tho plaint in question. 
15. The ;,*ei is imtnr.reiiftl. Thequestii u 
idedl e irres: ectivo of I ie 
rdc 1 by !h© defendants dccu- 
ir.ooJs in qu«*iScn. l r » T V: e::fdao\ticn 
rive*» b - tho appcllau ton ihU point is 
Ph • :l.3 j -«fcr. 

inar.cs of tho creim n> cf \ u^ri-karan is 
f '| to. Tho evidence lal.on a a v.l cSe 
does nc: establish that any su<h cerc- 
iuodv was performed. 1 - . Duo weight 
has been at* ache 1 t'* the on luct of mem- 
ber* of Sir Man Singh’s family and oilier 
per.*or:3 cod to their treatment oi Sir 
Pretap Narain Singh. 19. I have decided 

vir: i V'-j i* 1*1 [ I i ant. 20. 
T!ti? p’e*. is now immaterial. My cci - 
1 on this point . 
r.dant are oot estopi 1 from 
l.leMi l Sir I'ratap Narain Singh 

Mooted to tho Bharadwaj gotra. 22. 

it Ma ; 
ras tbo legally married 
bir • f Sir Pr it ip N train 

Singh. 

owing to 

til jed impurity of Pratap Narain 
Singh at tbe timo of marriage 

dropped in argument. 23. TSie gotra 
Pratap Naiain Siogh has been 
•V.*cidod hy the learned trial Judge and 
by mo. 24. Tho appellant has not pro- 
v 1 any act of unchastity cn tho part 
o' Mahareni Suraj Kumari or Maharani 
Jagdamba Devi, Exi. HI and 02 aro not 
proved to havo boon written by Maluraui 
Jagdamba Devi and are on tho fr.ee of 
them forgeries 23. This idea was not 
argued. Tho evidence in question was 
iaaible. 26. Bara Harakh and I)r. 
Mohini Mohan Chattcrji aro unreliable 
witnesses. 27. Ic is not proved that 
the will of 17th July 1891 was revoked. 
28. It is not proved that a will was 
ex oca ted on 14th July 1891. It is not 

proved that tho oxocution of the will of 
17th July 1891 was obtained by unduein- 
fluence. 29. The adoption of Dakh H.aran 
Nath Singh is valid in law. 30. This 
plea was abandoned hofere this Court. 
31. As it is not proved that Maharani 
Jagdamha Devi was unchaste, the plea is 
bad. 32. It is not proved that Dugh 
Tla^nn Nath Singh was purchased from 
Adika Nath. Tho plea is had in any case. 
33. As neither Maharani Jagdamha Devi 
nor Dnkh Ha ran Nath Singh were out of 
caste, tho plea i3 bad. 34. This plea ha3 
been decided under grounds Nos. 27 and 28. 
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35. I decide against the appellant on this 
point. 3G The adoption of Dukh Haran 
Nath Singh was not caused by nodus in- 
fluence exercised on Maharani Jagdaroba 
Devi. 37.1 decide against the appellant 
on this point. 3 9 and 39. The points are 
immaterial on my finding that the appel- 
lant had no title to sue. 40. Tbe state- 
ment in question is proved. My decision 
has not proceeded on it. 41. Thegenera! 
conclusions of the learned trial Judge as 
to the falsity of the evidence and the 
fabrication of documents are correct. 42. 
This point was abandoned in argument. 
43. The amount of costs must be reduced 
by Rs. 3,300, the amount awarded as 
Counsel's fee to Maharani Suraj Kumar;. 

I have discussed the pleas raised in 
grounds Nos. 3. 4. 6 8. 10. 12. 14. 1G. 17, 
IS, 19, 21, 22,23,21, 26,27.28,29.31. 
32. 33, 35, 36, 37, 39, 39, and 43, at length 
in the body of my judgment. I would 
therefore di.miss this appeal and direct 
that t'no appellant pay bi* own co.«ts of 
the appeal and those o f the respondents. 
I uphold the decision of the learned trial 
Ju '.geoaall points in i«»ue, hut direct that 
the order for costs he modifitd by redu- 
ctionof Ks. 3 000, theamount awardod as 
Counsel a fee to Maharani Suraj Kumari. 

Kauhaiya Lal.A.J.C T 11 IDpti;* 
in this caso relates to what is known as 
the Ajudhia ostate. belonging to the lato 
Maharaja Sir Pratap Narain Ssngh The 
09tuto was founded by Raja Bikhtawar 
Singh and was bequeathed by him to his 
nephew and adopted Bon Maharaja Man 
SiDgh. Maharaja Man Singh was also 
given cortain villages by the British Gov- 
ernment ’for sorvices rendered by him 
during the Mutiny of 1857. In 1859 a 

sanad in the ordinar> form was g. anted to 
hitn in respect of Mahdaune, Bahrauli, 
Ahiar and Tulshipur properties, and later 
on a primogeniture sanad was granted to 
him in respect of the Biahambharpur pro- 
perty. now forming part of the Ajudhia 
estate. His Dame was entered at No. 

in 219 List 1. No. 51 m List 2 and 
No. 36 in List. 5, approved to Act, 

I of 1869. Maharaja Man Singh die 1 on 
the lli h October 1S70, leaving a widow, 
Maharani Sublmo K*«r. « daughter by a 
predeceased wife Mr. Brijraj Kuar. h-tter 
known as Bacbchi Sahil.a and p grm-.ron 
h V that daughter name! Mb a raja Pratap 
Narain Singh alias Dadua Sahib. After 
the death of Maharaja Man Siiph, 
Maharani SubhaoKuar nominated Triloki 


Nath, a nephew of the Maharaja, as his 
successor to the estate after her death. 
Maharaja Partap Narain Singh contested 
the right of Maharani Subhao Kuar aod 
her nominee to succeed to the estate, on 
tbe ground that he was adopted by Maha- 
raja Man Singh and was brought up and 
treated in all respects as a son within 
the meaning of S. 22, Cl. 4, Act I of 
18G9. The pl9a as to adoption was subse- 
quently given up. and he eventually suc- 
ceeded in establishing his title to the 
estate under S. 22, Cl. 4 Act I of 1809, 
and got a docrce from the Privy Council 
on 19th July 1977. 

Maharaja Sir Pratap Narain Singh died 
cu 9th November 1906 without issue, 
lie loft, according to the defendants, two 
widows Maharani Suraj Kumari, known 
as the senior Maharani, and Maharani 
Jagdaoib* Devi, known as the junior 
Mahareni. Themariiage cf the latter 
with the Maharaja is denied by the plain- 
till. On 17th July 1891 ho had executed 
and registered a will, by which he bad 
disinherited the senior Mnlnrnni, giving 
hu-r only a maintenance allow moo of 
Rs. 600 per mensem and bequeathed a 
life interest in hi3 estato to the junior 
Maharani, giving her also a power to 
adopt a hoy from his paternal or 
maternal family. The will further pro- 
vided that the boy, so adopted by hor 
was to he the successor and absolute 
owner of the estate aftor her death, as 
contemplated by Cl. 8, S. 22, Act 1 of 
1869. On 12th February 1909, Raja 
Jaglambika Pratap Naraiu Singh was, it 
is stated, adopted by the junior Maha- 
rani. 

The plaintiff asserts that the will of 
17th July 1891 wa9 revoked by Maha- 
raja Sir Pratap Narain SiDgh in his life- 
time and that in consequence of that re- 
vocation and for other reasons the said 
adoption, if made, was invalid. Ho fur- 
ther asserts that both the senior and 
junior Maharanis forfeited any rights 
they had in the estate hv unchostity, 
"xistinc from the lifetime of the Maharaja, 
and that on his death the estate devolv- 
ed. according to the family custom of 
primogeniture as also according to the 
sanad and law. on his father Lai Kashi 
Kith Singh, who represented the senior 
liny among the acDates of Maharaja Man 
Singh. Lai Hast i Nath SiDgh died be- 
fore the inst itution of the suit, leaving 
tbe plaintiff bis sole heir. The ground 
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od which he seeks to divert the estate 
from the real or natural agnates of Maha- 
raja Sir Pratap Narain Singh is that the 
Maharaja was the putrika- putra of Maha- 
raja Man Singh and was brought up in 
all respects a? his own son. The defen- 
dants domed the allegations of unchastity 
made in the plaint and the right of the 
plaintiff to claim the estate. They con- 
troverted the suggestion that Maharaja 
Sir Pratap Narain Singh had revoked his 
will of 17tb July 1891 or that he was 
the putrika putraof Maharaja Man Singh, 
and assertod that the junior Maharani 
was the lawfully married wife of Maharaja 
Sir Piatap Narain Singh and that the ad- 
ption male by her was in every re$|*ct 
valid in law. The learned Additional 
Judge found on almost every point agiiii't 
the plaintiff, llo hold that Maharaja Sir 
Pratap Narain Singh wus not the putrika 
putra O' M vharnja Mio Sir.gh, that t ho 
plaintilT had no right of suit, chit the 
junior Mtharani was lawfully rnairiod to 
the Maharaja and that the will execute' 
by the Maliaraji in her favour was never 
revoked, ilu rcp-dlod the viriou con- 
tentions urged against the validity of tho 
adoption. 

The first question r iisod for Oousidora- 
tion in this appeal is. whether Mnliar-ja 
Sir Pratap Narain Singh was tho put- 
trika. putra of Maharaja Man Singh and 
if not, whether the plaintiff has other- 
w iso any right to suo. According to tho 
Hindu law a son affiliated in tho putrika 
Putra form ir a vali 1 substitute for a son. 
This may ho dona by tho spocial appoint- 
ment of a daughter to bo a son. as if she 
wore a son. or by a special arrangement 
by tho father of the girl with her pros- 
pective husbanl that tho son who may 
ho born of her shall ho his son. Manu 
sa>s (9, 12/) that ho who has no sou may 
make his daughter an appointed daughter 
by saying "the son horn of her shall per- 
form my funeral rites." The son of an 
appointed daughter, according to him 
(Manu, 9, 13d), takes tho whole estate of 
his maternal grandfather, a9 if he were 
his son’s son, for: 

"bet*eon aeon’s eon and the son of an (ap- 
pointed) daughter there is no difference either 
with resp et to worldly matters or sacred duties, 
inasmuch an their fither and mother (respective- 
l>)spruog from the body of tho same (man)," 

Vushishtha says (17. 1C, 17,): 

"It is declared in the Veda. ‘A maiden who 
has no brothers comes back to the male ancestors 
(of her own family); returning, she beoomes their 


son;' with reference to this tho verse •*. ‘1 shall 
give tier .« brnlherles* damsel decked with orna- 
ment*; the son whom ‘he may U-ar shall be ray 
son." 

Bautlbayaoa (II, 2. 3, 15), similarly 
says: 

"(The male child) b-rn of a daughter after an 
agreement had be'ii made is a putrik i putra, 
otherwise he is a daughter’s son.” 

Gautama (28, 18), also declares; 

"A father who has no (male) issue nuy ap- 
point his daughter, presenting hornt offerings to 
fire and the lord of cnaturrs, and ad dreeing (the 
bride-groom): ‘For mo be (thy male) ofi-| rin?.’' 

lie then proceeds to say (28, 19): 

“Some declare that a daughter becomes an ap- 
point'd daughter solely by the intention (of the 
father).” 

Beth V riba? pat i an 1 (25, 38) Vishnu ( 15, 6), 
seem to considerth it a daughter cm be ap. 
pointed to be:. r a ion to her father oven 
other w if- than by an express declaration. 
Yagny avail (2.128), declaioa the son of 
a putrika.putra (appoints I daughter, to be 
c |U»1 to a son. and commenting or. 
that toxt, too author of the Mitakshara 
observes: 

"The* n < f an appointed daughter (putrika* 
putra) h equal to him: that i«. equal to tho 
|. :.t'in«t< *on. The t*rin signifies ion of a 
d-u hter. Vccord ngly he l< equal lo tho legitl- 
u> it . *on; a* described by V,<sisttha. 'This 
1 , ' holias ii brother, I will give unto tlice, 
decked *ith orn iinciit-; the son who may be 
h.»m of her >hall be ray *on.' Or that term 
m.i\ i^nify a daughter b.ccming by special 
npoolntmcut a ran. Still sho I* only similar to 
a legitimate son, for -bo deri\c* mcro from the 
moth* r th *n from the father. Accordingly oho 
«* mcotionrd by Ya.lshthn a - a son, but as third 
in lank: ’Toe appointed daughter in considered 
to be tbo third description of sou*.’ " 

(Mitukshara, Oh. 1. S. 11, I’ara. 3). 
HemaJn enlarges on tho same subject, 
his views as summarized by Colobrook, 
being: 

” The putrika-putra it of four descriptions. 
Tho first is the daughter appointed to bo a son, 
She is to by a stipulation lo that effect. Tbo 
next ir her son. He obtains of course tbo name 
of ’non of an appointed daughter,’ without any 
compact. This distinction, however, occurs: bo 
is not in place of a son. but in place of a son's 
son. and »« a daughter's son. Accordingly he is 
described as a daughter's son in the text of San- 
kha and Likbita: 'An appointed daughter ia 
like unto a sen; as Pncbetafa ha* declared: bor 
offspring is tormed son of an appointed daughter: 
he offer* funeral ob'ntions to the maternal grand- 
father* and to the paternal grandsirc*. There is 
no difference bet ween a son's son and a daughter’s 
ran. in respect of benefits conferred?' The third 
description of son of an appointed daughter is 
the child born of a daughter, who was given in 
marriage with an express stipulation in this 
form: 'The child, who shall bs born of bor. 
shall be mine for the purpose of performing my 
obsequies.’ He appertains to his maternal grand- 
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i *tlicr as an adopted sen. The fourth is a child 
bom of a daughter who was given in marriage 
with a stimulation iu this form: " The child, 
who shall b® born of her, shall perform the 
obsequies oi both.’ lie belong, as a son. b>th to 
his natural grandfather and to* bis maWro :! 
"'a.idfft'.ber. But in the case where she was in 
thought select'd fir -a ap;Ho*«d daughter. «fcc 
is so without a compact, and merelv by an act 
cl the toil'd.” (‘"-hose’s Hindu Law, Vol. 2, 
n. 131.)” 

"The appointment of a daughter. 

“observe West and Buhler. “app»an to have 
bran conceived in two v;ays. According to 
the one. the appointed daughter hern If took 
tho nl»cc of a son. and then her son naturally 
succeeded her by repre-entaBou. -,be was 
given for inheritance the place of a male, a 
nUco as a source of fnrtcer succossion. such as 
the V?avahara Mayukha assign? her in the 
devolution of property not included amongst the 
special varieties of Stridbana. According olb* 
other conception rbo was merely tbe ;n*«rument 
bv which on bcir to h,r father could he produerd 
intbo person of her son. (Wj tat and Bubler s 
Hindu law. Edn. 3. Vol. 2. p. e«J3). 

It U not aliened or shown in this 
case that Mt. Brijraj Knar was »p- 
pointei to bo a son, so th» sho 
might ho treated >• » •» “* J* 
SOU treated as a sons son with.n the 
moaning of the first two ascription*. 
Wbat is assorted is. that thorn -as an 
express Stipulation at tho ti.no of her 
marriago with Narsingh Narain Singh 

C * .« °< •*» ,haU l '° lona to 

I, or father, as if he wore Ins own son. 
Tho evidence oa this pcint consists of 
the statements of a few witnesses who 
profoss to have been present at tho t imo 
of tho marriage of Mt. Brijraj Knar with 
Narsingh Narain Singh or at the time when 
th3 marriage was negotiated by Maharaja 
Man Singh with Narsingh Narain Singh 
and his father. The learned Additional 
judge has disbelioved the evidence ad. 
,1 need on the point and has given satis- 
factory reasons for discrediting it. Genesh 
(P \V 2) tho first witnoss on this point, 
describes’ himself as 87 years old and 
asserts that he and his father were in the 
service of Maharaja Man smgh. who 
deputed his father and two others to 
search a good bridegroom for Mt. Brijraj 
Kuar who might he willing to stay at the 
house cf tho Maharaja after his marriage 
and to agree that the first son born of 
such marriage would ce the sou of toe 
Maharaja. He goes on to «»v that his 
father and the other two persons bro- 
ught Narsingh N'arain Sinch and his 
lather and the iaitsr accepted the 
terms of the Maharaja in his presence. 


According to his own statement he enter- 
ed the service of Maharaja Man Singh at 
the age of 12 or 13 years after the death 
of his uncle Beni Singh, which occurred 
CO years ago. If that, statement ho ac- 
cepted, his ago at the time of the mar- 
riage of Mt. Brijraj Kuar which took 
place in 1S5! could not bo more than 7 
or 8 years. He asserts that Raja Bakhta- 
war Singh was dead when the marriage 
of Mt. Brijraj Kuar was settled, hut hi 
is contradicted on that point by Bandhan 
(P. W. 77), another witness of tho plain- 
tiff. Ho was dismissed by tho Court of 
Wards a month or two after the death of 
Maharaja Man Singh, und both from his 
position as tho jamadar of the door- 
keepers and his ago at the fcimo of the 
marriage of Mt. Brijraj Kuar, the storv 
of his having been present at the time 
of tho alleged conversation or of his hav- 
ing romoinbered it is extremely impro- 
bable. 

Bindeshari (P. W. 88) statos that ho 
was present at tho time of tho marriage 
of Mt. Brijraj Kuar and that Maharaja 
Man Singh had made an understanding 
with Narsingh Narain Singh and his 
father that tho first born sou of the lady 
would be tho son of tho Maharaja. He 
has made misstatements howover about 
various contemporary events. Ho Buys 
that tho mother cf Mt. Brijraj Kuar was 
alivo at tho timo of her marriage though 
it is an admitted fact that alio had died 
In 1844. Ho assorts that his undo, 
Raraeshurdat, was tho priest of Maharaja 
Man Singh and had officiated at tho mar- 
risge, but ho admits that Rtmoahurdat 
died 18 or 19 years ago and was 30, 35 
or 40 years old at tho timo of his death, 
showing thereby that ho could uot havo 
been alivo in 1851. It is admitted by the 
witness for the plaintiff that a daughter 
was horn to Maharaja Man Singh in the 
very year in which Mt. Brijraj Kuar was 
married. His wife Maharaoi Subhao 
Kuar was then 19 years old and the ago 
of Maharaja Man Singh was 31 years. It 
is hardlv likely that at that age either 
Maharaja Man Singh or his wife could 
have so much despaired of having a mile 
i s *ce as to enter into a special arrange- 
ment with Narsingu Narain Singh and 
his father at the time of the marriage ot 
Mt. Brijraj Kuar to take her first born 
con from them. The explanation given 
bv Bandhan. P. W. 77. for that arrange- 
ment is that after the death of luo 
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laughter horn of Miharaoi Subhao Kuar, 
Maharaja Man Singh toll his uncle Bakh- 
tawar Smgh that he had expected a son to 
continue his lino but was disappointed. 

Ho asked him as to the course he should 
adopt, and it is* suggested that H»j» 
Bikhuwar Singh sent for the horoscope 
of Maharaja Man Singh and consulted 
several astrologsM. who declared thi' 
Maharaja Man Singh would havo no son, 
that Maharaja Man Singh then asked his 
permission to celebrate the marriage of 
Mt. Brijraj Kuar and to take the son horn 
of her as his son an I that Riji Bakhta- 
war Singh consents! to the arrangement. 
Bindhvn is the only witness who h is 
been produced to support this story. Ha 
i* a professional heggar, til tided to gaoj* 
and bhang no 1 o her intoxicat’fg drugs, 
ml his statement is not enti lei to any 
weight. Brij l.il (l*. W. 1V») has con.a 
forward to state that be was i*io*eut at 
the marring') of Ml. Brijraj Kuar. and 
that at the time of pinigrihao or the gift 

of the d ' lg iter ! in' vii.:; il|> •• ro i hi <;i 

the putriki putra form, lie however ad. 
mils that, no was not at the place whero 
tho marriage coremony "as cclobr .ted, 
and thas the hedi or the sacred hro, 
beforo which Hindu marriages iro coo- 
socrated, was inside the parda. while he 
was outside it. ilis statement that he 
win- .’12 or 3d years ol 1 when the marriage 
took place is contradicted bv his subse- 
quent assertion that ho was 20 or 25 
years old at the time of tho m irrhgo of 
D'ldua Sahob. which took place in l k '»‘»*'. 
Tho manner in which ho cine forward to 
givo evidence is also significant, for he 
states that about a month prior to his 
giving evidence, tho plaintiff ha 1 met him 
and told him ho should como when he 
was called, though ho professes to have 
had no conversation with tho plaintiff as 
to what he knew. 

Mahipat Singh (P. W. 93) similarly 
states that ho was present at tho time of 
tho marriage of Mt. Brijraj Kuar and that 
ho learnt from tho priests officiating at 
the ceremony that Maharaja Man Singh 
had malo a saokalp at the time of tho 
marriage that tho son horn of her would 
ho his sen and would como into his got. 
Ono of tho three priests, from whom he 
hoard, is stated to havo died, but it does 
not appear who* her tho other two are 
doad or alive. There was no occasion for 
tho priests to havo given the above in- 
1918 0/33 k 34 


formation to Mahipat Singh who was then 
a sepoy in tho service of Maharaja Man 
Singh, aged I s years, lie mentions a 
convert tion between l/ichhman Pandit 
and Bhawani Singh but Ijachhman Pandit 
is not ::!'!! Brij I*a! (P. W. 98) 
pr: ■ • oftici ite i at the 

marriage of M*.. Brijraj l.u.ir. 

Tho other evi ’once adduced in the case 
consists of tho f i itemer.ts. said to have 
I oen nude to the v. iin«--»es eithor by 
Muharaji M in Singh or his officials or by 
their relations, w l»oarodo*cril c.i as dead, 
Tho learned Additional Judge has dis- 
cussed their evidence in detail and with- 
out repotting "hat ho has said, it might 
safely be asserted that much of it is con- 
cocted au I such of it .as iclates to the 
statements alleged to have been made by 
per-ons l*ceasel is not entitled to any 
w-i/hl. On boh \lf of tho plaintiff reli- 
ance is next placed on tl o plaint in tho 
previous suit (l x. 1) filed by Maharaja 
Sir Pi Mt. 

R: ijraj Ku ir, anting as tho guardian of 

tribed hei Mlf is 
in toad of his 
m '4 her. In the instructions given by 
N irsin-h Naraio Singh toMr. Harrington, 
tho officer in oharga of tho Court of 
Wards (F.x. 19). it "as mentioned by the 
fci i.cr that Maharaja Sir Pr&tap Narain 
Si&gh was ilio putrika putra of Maharaja 
Man Singh, but that statement "as made 
after a contest had arisen in regard to 
the estate of Mdhir.iji Man S:ngh an 1. 
evon if admitted in evidence, is not en- 
title 1 to any greater weight than os a 
st.itemor.l cf an interestol party. Tho 
atutemont made by Maharaja Sir Pratap 
Narain Singh in ono of tho previous suits 
on 5th January 1SS1 (F.x. 34) io open to 
a similar objection. In that statement 
ho asserted that ho belonged to the Girg 
gotra at tho time of his marriage aod 
that he was married as the son of Maha- 
raja Man Singh, hut ho admitted that he 
was not in a position to know whether 
he was his adopted son or only his 
daughter's son. In tho first suit brought 
on 21st November 1872, the estate was 
claimed by Maharaja Sir Pratap Narain 
Singh against Maharani Subhao Kuar and 
her nominee, Triloki Nath Singh, who 
were in possession. In the second suit 
which was filed on 3rd Juno 1879, the 
estate was claimed hv Triloki Nath Singh 
under the will of Maharaja Man Singh 
and was a nominee of his widow. 
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in the third suit which was filed on 
loth August 1882 a similar titie was set 
up. The estate has thus been under litiga- 
tion since 1872. and any statements made 
during the poudency of those suits or in 
connexion with them or by way of a pre- 
paration for launching them cannot, 
therefore, bo considered to be of any 
value. It is next contended on behalf of 
the plaintiff that eveu if there was no 
evidence to prove a marriage in the 
putrika-putra form, a presumption should 
be made in favour of such a marriage 
from the conduct of Maharaja Man Singh 
aud that of Maharaja Sir l’ratap Narain 
Singh and tho treatment metcl out by the 
former to tho latter. There is a consider- 
able amount of ovidonco showing that 
Ml. Brijraj Kuar and Maharaja Sir Pratap 
Narain Singh lived with Maharaja Man 
Singh, that Maharaji Sir Pratap Narain 
Singh was horn in his 'house and was 
brought up by him from his infancy and 
that tho coromony of investing him with 
tho sacred cord and his tuarritge were 
performed by Maharaji Man Singh, as if 
bo bad been his own sen. There is also 
considerable evidence to show that Malta* 
raja Sir Pratap Narain Singh treated 
himself as belonging to the Girg gotra, 
that is, to tho gotra of Maharaja Man 
Singh, that ho worshipped the family 
gods of tho Maharaja and observed mourn- 
ing and impurity on the occasion of the 
death of the Maharaja's paternal kinsmen 
and acted and behaved throughout as if 
he was tho 9on of Maharaja Man Singh. 
Maharaja Man Singh in turn treated him 
as such and got Cl. 4 inserted in S. 22, 
Act 1 of 1869 when it was on tho legis- 
lative anvil, giving to the sen of a 
daughter "treated in all respects as a son" 
a statutory position much highor than 
that of an ordinary son of a daughter. 
In Maharaja Pertap Narain Singh v. 
Maharanee Subhao Kooer (l) their Lord- 
ships of tho Privy Council said : 

"So matters slocd when the Maharaja, as one of 
the leading members of the British ii-d'an Associ- 
ation of Talukdars, wenlidowu to Calcutta in order 
to take jartinihe discussions and negotiations 
which resulted in the passing oi Act 1 of I860. 
This must have been in the latter half of 1S68. 

I mt id/. Ali, the vakil concerned in lb* drafting 
and preparation of tbi« Act cn the part of Ihe 
Talokdais. has sworn that 0.4, cf S. 22, originated 
with tte Maharaja; that it “as opposed by some 
of the Tiilukdars. but hrally appoved of by the 
Select Committee of the Governor-General's 
Legislative Council on the Bilf, and passed into 
aw. He also says that he was told by the 


Maharaja that his object in pressing this clause 
was to provide let the Dadwa Sahib.” 

They then went on to refer to the con- 
tradictory evidence adduced on the point 
on behalf of tho other defendants and 
obsorved: 

The scale, however, is conclusively turned in 
favour of the testimoney of Imliaz Ali on this 
point by ihe evidence of Mr.Carncgy. Mr. Car- 
negv, whatever may be the eflect of his evidence 
upon the que>ti<nsof revocation, which will be 
hereafter considered, cannot, their Lordships 
think, be disbelieved as to the fact that a conver- 
sation did Uke place between him and the Maha- 
raja in January 1870, and (bat in the course of 
that conversation the Maharaja did inuko a 
statement to the cflec: that he had had a clause 
inserted in Act 1 of l'CQ to suit tho identical 
case of the Dadwa. That statement is very 
material inasmuch as it shows that the Mabn- 
raj* considered that he had treated hi- grandson 
iu all resp-cts as a sou. The Deputy Commit- 
sionrr (Mr. King), speaking possibly in some 
measure front personal knowledge, says; 'Ills 
not saying too much, the Couit believes, lo say 
that if the plaintiff bad not existed tho clause 
as it staods w'ould never been enacted.' Their 
Lordships, weighing the evidence in the cause, 
and preceding on Dot alone, wruld come to 
the same couelu-iou. ll appear-, then, to their 
L< rd*b>ps that, b' wever uncertain ii may bo 
when the notion of making tb< D.ulwu Sahib his 
successor was flirt conceived, or when that 
notion r«rst became u fixed inl>ntion, it is estab- 
lished that tho Maharaja had that intention as 
tariy as the date of the Dadwa Sibib’s marraige; 
that, with that intention, ho continually Inal 
cd his grandson in fact as the sen of the houso 
would be treated, and not as a mere grandson by 
a daughter; and that in order to rflcCUUto bis 
intention by operation of law, ralbor than by 
will, be caused the clause in question to kc 
inserted in the Statute.” 

The quostioo then atises whether from 
the state of his mind, as indicated by his 
conduct, and the subsequent treatment, 
accorded by him, an iufetenco can be 
drawn that be intended that the son of 
Mt. Brijraj Kuar was to be his putrika- 
putra in caso do male issuo was to be 
born to him by his welded wife. There 
are indications, aliordod by tho Vedas, 
that iu the earliest times a putrika putra 
was constituted by the daughter being 
merely accoideu the position of a sou in 
the family, for a “brothcrless female" 
was described as coming hack to her 
father’s family (Ghose’s Hindu Law, 
Edn. 3, Vo!. 1, pp. 105 aud l07). Manu 
says: 

•Through that aon when* (a daughter), either 
nol aj pointed »r appointed, any tear lo (* hus- 
band) of equal (ca>te), bis maternal | rai.d/atbor 
(hasj a sou’s son; be shall present the funeral 
Cake and take the estate. " 

(Sacred Becks of the Bast, Vol. 25, 
p. 354), Gautama similarly says: 
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"Some declare that (a daughter become*) »u 
appoioted daughter solely by the ioicntion (of 
tbo father).” 

(Ibid Vol. 2, p. 301). So also Vishnu: 

“A dinisel who has no brother i.also (to every 
case considered) an appointed daughter, though 
-ho has not been given away according to the 
rule of au appointed daughter." 

(Ibid., Vol. 7. p. 62). Other writers, 
however, took up a more stringent posi- 
tion as to the method in which a putrika- 
pufcra was to bo constituted. \ ribasphati 
gives currency to both the views pre- 
valent iu his lime and says: 

"Gautama ha* declared that a daughter i* 
appointed alter perforiniug a sacrifice to Agni 
and I'rajapaii, other, have said that she is »o 
appointed daughter (putrika) who was merely 
supposed to bo ouo by a iu«n having no m«le 
is»ue." 

(Ibid.. Vol. 33, p. 376). The author 
of the Viramitrcdaya observes: 

‘'Thai a son burn of \ daugnlor who L g'ven 
in niarrlago without »uch exprc < u daraii >n 
min h: the pulrika-putia dei-.*ri*ilu* J in th-i 

following pa>«aK« of tt;«- Mil ‘ki'.ia*4 in the u 
of Scluira: I'h-’ i-pithvl 'a ivuu hrot:* r‘ h » b. in 
n." d to prevent I bo »p* r-brn-i >t» of th»- b iJ 
appoiiit'iiviit; by thin it ippe.irs lh»t » ltu«h- 
tui may bo appointed, it. •>!,!» n' t dsdaral to 
hr > (Sirkn’i S iramitr p. 1 “ ’). ’ 

A mental declaration has thus boon acc *p- 
t« i >». ro toy write the rej 

nod method* c»f appointing n daughter an I 

of constituting her - ;• •» putri c puti ■ 
I’ho «: tee with u hieh t - u e iul 1 be t bi n 
oil by Adoption has had the oifect in 
course of timo of rendcrin ; nlfiii.tion in 
t «io form of putrika put ra more or le« 
uncommon, hut it has by no moans become 
obsolete, for the Mitakshara -give* the 
putrika put re the second or predominant 
position after tbo legitimate son and 
treats him in every respect as his subs- 
tituto. In fact the institution of an 
illutoin son- in law in vogue in Malthaur 
Kumar an v. Narayanan (5) or khan&da. 
mid recognised iu the I’unjib nro hut 
robes of the same I Hoy’s Customary law, 
p. 60S. ami Fateh Ali v. M uhammnd 
//.vi/<if(lS).j and eltact cannot legitimately 
ho refused to an allilution in the putnka- 
putra form, if it is male ((•hose’s Hindu 
law, Vol. 1,1’dn. 3, p. 738, Sastri’s Hindu 
law, Edn. 1 p. 129, Sarvadhikari’s Hindu 
law, p. 252, and Sarkar’s Law of A loption 
Edn. 2, pp. 132 and 166-A). How far a 
mental declaration, not published or ma le 
known to othors and not accompanied by 
conduct of an unequivocal character. cau 
ho enforced against tbo husband of the 
daughter after hor marriage may well he 
It). (m»j IS 1 C bit). 


doubted, but in the case of Maharaja Sir 
l’ratap Naraio .Singh, no such difficulty 
arises, because alter thedeathol Maharaja 
Man Singii. his father practically sot up 
a claim on the strength of an affiliation 
in some such form. In any event, the 
insertion ao the iris* tnceof Maharaja Man 
Singh of r. cIjuso in S. 22. Act 1 of 1869 
to give statutory ricogn:t ion to an atlilia- 
tion by treatment is not without it* 
significance. 

Whatever the actual portion of Maha- 
raja Sir Pratap Kanin Singh may have 

been under the Hindu law, the statutory 
recognition extended by b. 22, Cl. 4 
Act I of 1^69 placed him in any ease, for 
purposH of SJccoaaicn to Mahuraj* Mun 
Singh ml for constituting a stock of 
descent to his line, in the position of n 
son next only to a le te on. As the 

it ion I ut for 
5 v mid have beeu relegated 
to Cl. *) of ti. it eecC ion. uod it would 
hard! v In c . i. - r . nt tc accede to him the 
position cl a son inferior only to legiti- 
mate ««»u for (he purpi.se of obtaining 
aucCi'-si in ind t.» assign to h.io t oe | osi - 
ti in of the > >o of » d .ii ..liter for the pur- 
I • f i % o ii • • »ion to i be lino in 
vhio he ana itUil ite 1 If th< objeot of 
( .o '.fliliiiiii.il vv i. to bring him into the 
-lock for I’io pur peso of succession a? if 
he were in every respect n ton, that 
objeot would he dofeited by assigning to 
him tlie position of a son of a uough ter 
w ithin the meaning oi Cl. 1 1 ol ?>. 22 and 
thu« diverting the succession from the 
afliliator’s lino. Tho son of a daughter 
treated by a T.ilukdar or grantee or hi* 
heir or legiton in all re* poets as bis own 
sou is dcsciil»ed in Cl. of S. 22 as the 
’’son” of such Talukdar, and not a* his 
daughter’s son. and if he is*to ho regarded 
as u "son" of the l’alukdar, the diversion 
of the succession on his death, if he died 
without issue, from the paternal lino of 
such Talukdar to tho paternal line of the 
natural father of such son could hardly 
have heeu intended. Ho cannot ho treated 
as n son for tho purpose of Cls. 4 and ft oi 
S. 22 and the son of a daughter for the 
purpose of Cl 11. Tho succession to 
such a son in the absence of any lineal 
desieodsni should, therefore, go to tho 
line of '.he person who affiliated him > nd 
treated i.iin in all respects as a son and 
not to his natural line. Such a son is a 
croituro of the Statute, and the position 
which the Statute assigns to him will 
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regulate the succassion after him. The 
plaintiff represents the senior branch of 
the family, to which Maharaja Man 
Singh holonged, and as such h3 would be 
ontitlcd to succeed to the estate left by 
Maharaja Sir Pratap Narain Singh, if the 
hitter be supposed to have died intestate. 

The will executed by Maharaja Sir 
Pratap Narain Singh and the adoption 
made by bis junior widow in pursuance cf 
nho will are however insuperable obstacles 
in the plaintiff’s way. The will was exe- 
cuted on 17 th July 1801 and registered 
on 20th July 1891. The plaintiff does not 
any longer dispute tho genuineness cf that 
will. He asserts that it was obtains 1 by 
the junior Maharani by means of undue 
influence aud that it was subsequently 
rove-lied by tho Maharaja himself. The 
efcor> of undue influence, said to have 
beta exerted by the junior M&haraoi, is 
net homo out by any reliablo evidence. 

The suggestion is that on hearing that 
the Maharaja intended to execute a will 
by which tho Maharanis were to get a 
fixed maintenance allowance, tho junior 
Mahnuni stopped taking food until a will 
was executed by tho Maharaja cooform- 
rtblo to her wishes. Hakimuddin (P. W.6) 
states that ho was in the service of tho 
Maharaja from 1879 to 1885 or 1886, that 
thereafter ho did other odd works for tho 
Maharaja at. different tiroes at Barabanki. 
Ajudhia and Gonda, thit in July 1891 the 
Maharaja got him to write out a will for 
him and signed it, and that on the next 
day he found the Maharaja uneasy and 
learnt from him that tho junior Maharani 
had given up food and driok since the 
preceding night, saying that she would 
not live and give up her life, if he did 
not leave the estate to her. Hakimuddin 
then goes no to say that the Maharaja 
asked him and two other gentlemen sta- 
ted to he dead and decided in consultation 
with them to execute another will to 
put an end to the unpleasantness. The 
Maharaja had previously executed a will 
on 8th August 1877 (Ex. 19). which was 
duly registered, and it is unlikely that he 
would have executed another will in re- 
vocation of tho same without getting it 
registered. Hakimuddin admits that ha 
was heavily indebted to the Maharaja, a 
decree for arrears of rent having been 
obtained against him towards the end of 
1684, which was several times executed, 
and in satisfaction thereof his property 


had been sold by auction. lie was de- 
clarrd an insolvent in 1896 or 1897. 

The junior Maharani had also obtained 
a decree for arrears of rent against him 
since the death of the Mabaraja. A notice 
of ejectment was issued against him in 
the year IS 19 Fasli. Ho has about 302 
bigba3 of land in bis cultivation. lie was 
not a likely person whose services could 
have been requisitioned by tho Mabaraja 
to have a will faired out by hiai or whom 
ho would have consulted as to tho 
measures to be adopted to appease the 
wrath cf the junior Maharani. The will 
of 17th July 1891 makes no reference to 
any such prior will, and the story of an 
unregistered will having keen executed on 
14th July 1691 appears to he an entiro 
myth. Suraj Bakhsh (P. W. 17) supports 
Hakimuddin as to a will having been read 
out by the latter to the Maharaja, who 
signed it; but he is a man who has been 
out of employ for some time, having been 
in tabled to the extent of about Ita. 3,000 
from 14 or 15 yeaisand adjudicated in. 
solvent in consequence. IIo professes 
that bo was in tho private service of tho 
Maharaja in 1889, but ho admits that his 
pay will not bo found entered in tho 
estate accounts. There is, moreover, evi- 
denco to show that tho Mabaraja got a 
will drafted in consultation with tho lato 
Mr. Conlan, Barristor-at Law of Allaha- 
bad, and sent a copy of that draft to tho 
Local Government either for information 
or for approval. On 2nd October 1690 
Sir John "Wood born, the then Chief Se- 
cretary to the Local Government, re- 
turned the draft, saying that I lie Lieuten- 
ant-Governor had read it and that the 
Maharaja had done well to take the ad- 
vice of a practised lawvor like Mr. Conlan 
(Ex. A-20). 

The draft which accompanied that 
will has also been produced and, except 
in regard to disinherjtion of the senior 
Maharani and the selection of a boy fer 
adoption either from the paternal or ma- 
ternal family, is very much similar to the 
will executed by the Maharaja od 17th 
July 1S91 to which reference has already 
been made (Ex. A 318). Is it likely that 
having consulted Mr. Conlan and having 
obtained the approval of the Local Gov- 
ernment to the draft prepared by him, 
the Mabaraja would seek the counsel or 
assistance of a person of the character 
and position of Hakimuddin and get a 
will executed only to be revoked by a will 
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executed and registered more or less in ac- 
cordance with the draft, which had been 
sent to the Local Government several 
monthseirlier? Inthe declaration of trust 
executed by the Maharaja on 23rd Pe- 
oember 1395 (Ex. 2) and another execu- 
ted by him ou 1 2th July 1393 (Ex. 3) a 

reference is made to a will of the Mth 
July 1391. An improper advantage has 
evidently been taken of the mistaken 
dato there referred to. to bolster up a 
will of that date. In the declarations of 
trust aforesaid, the Maharaja stated that 
be had previously expressed a desire by 
a will lor tho delicuion of some proportv 
to religious purposes but tho allege 1 will of 
14th July 18‘Jl. a summary oi wh'ch has 
been given by lUkimuldin 1 1*. \V. li). con- 
tained, so far as the version of Hakimud- 
dm weut. no reference to any such de- 
claration of intention; whereas tho will 
of 1 7 th July 1891, which had l een faired 
out a day earlier and boro lilth July l*-''! 
as tho d ita of its execution, and the draft 
sent to tho I.ocil Government prior to 
2nd October 1*90, contain paragraphs, 
hearing out such an intention, and ex- 
pressing a dosirc to carry it out there- 
after. Tho reforenco to tho will of 1 Ith 
July 1 89 1 in tho place of that of 17th 
July 1H91 in tho dcclara: ions of trust 
nfroasiid was obviously due to somO 
clerical mistake or to a nist.ko of me. 
rnory, and it uocs not in mv way upport 
tho theory which tho plai Hill has sot 
up. 

Tho alleged revocation of the will of 
17th July 1891 by a letter, said to have 
boon written to tho Comrni-doner of tho 
Fyzahad Division on 20th October ITCH*,, 
is also not horno out by any reliable evi- 
dence. The tirst witness adduced on the 
Point is Hakim Ismail Khan (l\ W. 13G). 
who claims to have been in the service of 
the Maharaja up to four or five years 
prior to bis death. He asserts that about 
two months and a half cr three months 
prior to the death of the Maharaja, he 
happened to visit him and found a paper 
lying neatly written, which he guessed 
might be his will, lie had, according to his 
ow n statement, the impru lence to start 
reading it attentively, and on the Maha- 
raja inquiring what he was reading and 
finding that it was bis will, he was asked 
by the Maharaja to read it first him-elf 
and then to read it out to him. Ho goes 
on to say that he reed it out to him and 
and asked him what sort of a will it was. 


as ho had previously made one before. 
The Maharaja is said to have replied 
that '.e wrote it in cancellation of the 
previous will and exidaioed that tho acts, 
for which he deprived tho senior Maha- 
rani of the ^recession »o his estate, bad 
been committed by the junior Maharani 
also, It is said that tho Maharaja thou 
signed that taper hiimclf and requested 
him and his Ayurvedic physician, Dwarke 
Nath Sen, to attest it is witnea.os. No 
such will has, however, been produced. 
It is not suggested that it wn* registered. 
Kav iraj D.v arka Nath Sen. before w horn the 
said will is stated to have been executed, 
dead, anil the falsity of this witness is 
apparent from the fact that ho state? 
tint I) w arka Nath Sen was present when 
tho alleged will was executed 2} or 3 
months before the death of tho Maharaja, 
whore is fiom the letter of tho Kaviraj to 
tho Dej.u.. Commissioner of Fyxabad 
|«t -1 13t •! mgary 1 "7 (Ex. A-35b) and 
another to tho S|*cial Manager of the 

\jtid t Est to date l 29th Juno It 1 Ex. 

A. 3G0J demanding payment of the bill lor 
his atten lance cn the Maharaja, it is 

I u di I not visit Ajudhia 

r.nd Hart Iti - medical treatment till lGth 
Octol'Ci 1900, that is, till long after tho 

date of tho alleged revocation. It is un- 
likely that tho Mil, irajii would have 
taken into confidence a |>erson of the posi- 
tion of II ikiui Iscniil Khan by talking to 
him almut tho misconduct of either his 
senior or junior Maharani, and it is still 
lass likdy that had ho intendend to 

revoke his previous will, ho would have 
.lone so except by moans of a registered 
i list i nine nt. Tho witness appears to have 
been approached by tho plaint ill about 0 
b ifore ho gave his evideDCO. 
IIo pays no income-tax and is a man of do 
position, and his evidence is not entitled 
to any weight. 

l)r. Mohini Mohan Chatterji. another 
witness of the plaintiff (P. W. 109). says 
that in the course of a conversation with 
the Maharaja, the latter told him that 
ho had an important business to finish in 
connexion with the will which ho had 
previously execute I in favour of Hie 
junior Maharani inasmuch ns ho s.id she 
is not worthy of it or does not deserve 
it:” but apart from the improbability of 
tho Maharaja making such statement to 
him, his evidence is too vague to be en- 
titled to any weight. According to bi:u, 
the Maharaja said so to him when he 
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went to see him otherwise than for his 
trGAtmcLt between 20th and 27th October 
100*3, hut Hakim Ismail Khan sug- 
Rest 4 tli.it a will, revoking the pre- 
vious gup, had already been executed 
by the Maharaja about two and a half 
mouths or three months before his 
•le.ith. The next witness on the point 
is Nirodh Chandra Ghoshal (P. NV. 50). 
who ''.is in the service of the Maharaja 
and after his death of the Court of 
Wards till liis resignation in 1013. lie 
claims to have been doing the confiden- 
tial work of the Maharaja and has pro- 
duced from his custody the draft of a 
letter (Ex. 7(.), which the Maharaja is 
alleged to have SGnt to the Commissioner 
of tho 1 y/.ahad Division on 2Gth October 
1906 Tho draft purports to inform 
Mr. Hamblin, the Commissioner, that 
tho Maharaja had cancelled all his pre- 
vious wills, tbal tho last will about 
which ho had spoken to him was not 
oxecuted and that he hoped to he able to 
ntest h'm shortly in connexion there- 
with. It also contained a request that 
in cn*e ho was unable to stir about, 
Mr. Ilarnhlin might take the trouble to 
oome over. 

It is impossible however that any 
such lc't»ir could have been written by 
tho Maharaja or sent to Mr. Hamblin, 
for on 8th November 1900, a day boforo 
tho doalh ol the Maharaja, Mr. Hamblin 
wroto to Mr. Hailey, tho Secrotary to 
tho Board of Revenue (Ex. A-390), that 

the Maharaja was reported to ho seriously 
ill and that at that moment he was far 
from well, that a9 far as ho knew the 
Maharaja h«d made a will in favour of 
his junior Maharani and that in tho 
event of his illness terminating fatally, 
instructions might he issued as to what 
stops, if any, he should take. In that 
letter, he stated that he had Keen the 
Maharaja in connexion with the loan of 
(»0 lakhs, which he asked fer from the 
Government, and the conditions ho wanted 
to make before lie accepted the manage- 
n.ent of his estate by theCourtof Wards: 
and it is unlikely that had he received 
any letter from tho Maharaja ot the kind 
suggested, he would not hive referied to 
it and contented himself with saying 
that as far as tie knew the Maharaja had 
rondo a will in favour of his junior 
Maharani. On 1th November 1906 Mr. 
Hamblin had written a letter to the 
Maharaji himself iu reply to one of his. 


w hich contained no reference to any 
such revocation (Ex. 79). In another 
letter sent by Mr. Hamblin to Mr. 
Hailey, a day after tha death of the 
Maharaja (Ex. A-391), Mr. Hamblin 
reitorated: 

It will be ascertained as soon as po.-fible 
who is ibe heir under the will: it is at present 
h-iievcd the junior Maharani wil* succeed and 
that she has been given power to adopt.” 

A will of such a character would be 
entirely inconsistent with what Hakim 
Ismail Khan and Dr. Mohini Mohan 
Chatterji would ask us to believe. Nirodh 
Chaodra Ghoshal states that Mr. Ham- 
blin called on »he Maharaja on 6th or 
7th Novamher 1906, after a letter cor- 
responding to tho draft (Ex. 76) was 
sent, but the Maharaja was too ill to 
meet Mr. Hamblin. The draft does not 
hear the signature cf the Maharaja, and 
from tho evidence of Nirodh Chandra 
Ghoshal. it would seem that the execu- 
tion of tho alleged last will had not 
been completed, for the Maharaja bad 
told him that he would have to sign the 
will and that ho could see it then. The 
manner in which t ho draft was produced 
and the stage at which it "as tendered 
also render its for.uinono9S as a draft, 
dictated by the Maharaja, open to seri- 
ous suspicion. Oo 1 0th November 1906, 
Bobu Balakram handed over tho original 
will of tho Maharaja dated 17th July 
1891 on behalf of I bo junior Maharani 
to Mr. Pert, tho Deputy Ccmroissiouor 
of Fyzabad fvido the evidence of Mr. 
Pert. D. W. 60, and Ex. A3G1). Nirodh 
Chandra Ghoshal continued in the ser- 
vice of the Court of Wards till 1913. A 
dispute arose on tho death of tho Maha- 
raja in the mutatioo proceeding iu 
consequence of an objection filed by tho 
senior Maharani. Tho junior Maharani 
wrote to Rai Sri Ram Bahadur, the 
legal adviser and friend 6f tho late 
Maharaja in connexion therewith. Rai 
Sri Ram Bahadur wrote in reply (Ex. 81) 
that he was much grieved to hear that 
tho senior Maharani had failed to respect 
the wishes of the late Maharaja and filed 
an objection in the mutation proceed- 
ing against the entry of the name 
of the junior Maharani in the revenue 
register. 

On tue back of that letter was endorsed 
a draft in pencil of tho reply sent by 
the junior Maharani to Rai Sri Ram 
Bahadur, thanking bin; for his letter and 
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for the assurance of help an«l sympathy 
conveyed to her in her affliction. If tho 
Maharaja had revoked his will of lTt'n 
-July 1891 in favour of the junior Maha- 
ram within the knowledge of Nirodli 
Chandra O.hoshal, as is now suggested, is 
it likely that Nirodh Chandra Gho-lul 
would have remained silent an 1 mention- 
ed to no oue that the Maharaja had re- 
voked hii "ill and sent a letter to tho 
Commissioner to that cli'eet? 

Nirodh Clvauura Gnoshal admits that 
he hud an interview with the plaintiff in 
Soptumbcr or October 1914, before he had 
given evidence, cud that he did no! till 
him at the timo that the Maharaja had 
sent such a letter to tho Commissioner. 
He pretends that he di 1 not thin ien nn- 
her it and discovered the iraft among his 
paper! »t A llal ibtd ii October 1 - • l - * . 
v.hon the plaint ill asked hima^iin to*« ok 
for it. lie is net a an In Id-r,: «i>\ | re- 
ports, an 1, according to his own admis- 
• ion, has been connected with a ri-rcuh- 
live claim l» another estate in which his 
brother was fiuanoin;: tho clai i ant to the 
extent a •"> l 2 annas sharo on their joint 
helmlf. liis hrothei h • 1 f.ninco’ another 
litigation Indore, and from the prt con- 
luct of the wit ne s in not having ro.ulo 
my mention of the rovoenti n hefori and 
nis character as a person interested in 
speculation, the authent ; city of tho nlicg. 
ed draft* seems to be epen to seiicus 
doubt. Thcro is. on tho othor hand, a 
considerable arm unt cf independent evi. 
deuco to estahlif.li tint the Ma! nraja was 
passionately attached to his junior Maha. 
raui aud had earnest ly tntreated alibis 
friends in position or authoritv to help her 
in the event of his doath. Sir Ilarcourt 
Butler visited the Maharaja on I 1th Oc- 
tober 1900. and from his evidence and tho 
note of his interview which ho made at 
tho time (Kx. A) it ia clear that tho will 
in favour of the junior Mahnrani dated 
17th July 1891 was tho last will which the 
Maharaja had executed up to that dato. 
Sir llarccurt Butler stat°sthatat thcend 
of the interview tho Maharaja informed 
him that ho had made a will in favour of 
the second Mali a rani which, a« he said, 
was "registered with Colonel Currie,” or 
rnoro accurately speaking, attested hv him, 
and, laying the han * cf the Maharaniwho 
was inside tho parda in his, he commit- 
tod her to his care. 

Tho Raja of Mahmudahad similarly 
visited the Maharaja about 15 or 20 deys 
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before his death and had conversed with 
him in private. Tho Mnh iraja told him 
that ho did not hero to survive the dis- 

utfei il and his 
> Kin that ho 

should help th< j mior M liarani, in whoso 
favi ur ill tad .In . ■ • ■ ecut* d a will so- 
il .. aft, v hii i; he h id -H '• " 
him at Lucknow, and that the Baja 
should try that i is est • •' • r.ot be 

; ut unde i the m lodgement i • ' 

of Wards in a regular way l ut might ho 
put under tho management of a F«iro| e in 
manager under the supervision of the 
L.,tal Government iu the event cf his 
death, that he should not let the Maha- 
rtm adopt a hoy from the family of Hal 
Trilcki Nath £ingh end further that ho 
lb » f \r i . po«sihle to save the 

(A bis debt, 
it th< draft of that will 

had . t »ii shown to him at Lucknow about 

.i half before tho 
..... r M ib iraj « an that the Ma- 
li I shown him several drafts 
I hi) iftei lfa96, <( all of wbioh were \ 
. ( ; the jani ani. it is 

pc«5il)!o that the Baja may have had 
lea Of the dato or period, 
or that what the Raja describes as a 
.h .it * as really a oopy ol tho will, wbioh 
the Maharaja hod executed ou 17th July 
1891. 

ItisaUo possible that the Maharaja 
may lave prepared drafts after B‘95 
with tho object of alter log that will in 
certain particulars; I ui it ia extremely un- 
likely that the Maharaja had executed a 
will, such is Hakim Ismail Khan suggests 
revoking that of 17th July 1891 and divert- 
ing tho bequest from the junior Mahorani 
for tho Raja deposes that all the drafts 
which wero shown to him were in favour 
of the junior Maharaui and tho last con- 
versation which the Baja hod with tho 
Maharani about 15 or 20 days before tho 
death of tho latter tended in tho fame 
direction. It is not imprebableat any rate 
that tho drofts to which the Ruja refers 
may have been shown to him before 1891, 
for tho Raja has no positive recollection 
of the exact time when he saw them. 

Thakur Harihar Rakhsh Sirgh (D. W. 
54), a respec'ahlo Talukdar. holding es- 
tates in the Sitapur and Bara Banki Dis- 
tricts and pay id g a revenue of Rs. 54.C00 
a year, also hears testimony to having 
seen the Maharaja for the last time 8 or 
10 davs before the death of tho latter, 
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while he was under the treatment of 
Kaviraj Dwarfea Nath Sen. The Maha- 
raja then told him that in case be died, 
the witness should respect the junior 
Maharani as much as he respected him 
that he should help her because, he 
saiJ, he had executed aod registered a 
will in her favour in which he had given 
her full powers after him. Baqar Hussain 
(1). W. 9), who was one of tho attesting 
witnesses to the will of 17th July 1891, 
states that ho had visted the Maharaja 
soveral times during his illness and that 
Maharaja had told him that ho had a 
mind to adopt a hoy of the family and 
then to lead the life of a sanyasi and 
that, when reminded of the will he 
said that this will was the same. 
Maharaja Prodxot Kumar Tagore (D. W. 
78) also states that on the occa- 
sion of a visit of the Maharaja to Cal- 
outta tho latter told his father. Maharaja 
Sir Jotindro Mohan Tagore, with whom 
he was staying that it was net possible 
for his junior Maharani to visit Calcutta 
on account of hor ill. health and that sho 
was a very devoted wife and used to led: 
after hint* and nurse him very much in- 
spitc of her had health. Ho furthor told 
him that he had mado a will in which ho 
had given the Maharani tho power to ad- 
opt and also made provision for tho future 
management of his estate. Tho evidence of 
these witnesses has not hen controverted 
and leaves hardly any room for doubt 
that tho will of the 17th July 1891 is 
the last and subsisting will of .Maharaja 
and that the Maharaja intended that the 
junior Maharani should succeed him after 
his death. 

In any event no will revoking that of 
17th July 1S9I is forthcoming and in its 
absence tho will of 17th July 1891 must 
have legal effect. S. 57. Succession Act 
(10 of 1865), which has been extended by 
S. 19, Act 1 of I860 to the wills of 
talukdars, Iay9 down that no unprivileged 
will shall he revoked otherwise than h\ 
auother will or codicil, or by some writ- 
ing declaring an intention to revoke the 
same and executed in the manner in 
which an unprivileged will is required tc 
be executed or by tire burning, tearing or 
otherwise destro>ing the same by the 
testator or by some person in his presence 
and by his direction with the intention 
oi revoking the same. The original will 
of 1 7th duly 1891 was in this c;se not 
destroyed and its revocation ha9 not been 


proved in the manner required by law. 
In Lachman Singh v. Umrao Siagh (19), 
where a will made by a testator was said 
to have been revoked in a written state- 
ment and a plaint filed by him in other 
case, it was held that such a revocation 
could not take e fleet under S 57, Suc- 
cess ion Act. In Haidar Ali v. Tasadduk 
Iiaiul Khan (20), where a will made by 
a talukdar was stated to have betn revok- 
ed by aoetber will executed after Act 1 
of lb69 came into force but not registeied 
in accordance with S. iOcf that Act, it 
was held by their Lordships of the Pi ivy 
Council that the latter, being inopera, 
tive as to the talukdari estate, could not! 
revoke tho previous will, which was not 
rendered inoperativo by any of its pro. 
visions. In Sahib Mirsa v. Umda 
Khanam (12), Lord MacDaghten pointed 
out that a will duly executtd could not 
be treated as revoked, either wholly or in 
part by a will which was not forthcoming 
and the contents of which could not defi- 
nitely he ascertained, and that it was Dot 
enough to show that the will which was 
not lorthccn ing diffeicd from the earlier 
one, if it could not ho show d in what the 
diflerenco consisted. This observation 
applies with particular force to tho seve- 
ral drafts which tho Baja of Mahmuda- 
bad s&> s the Maharaja had shown to him. 

It is also ooticeable that tho form in 
which tho Maharaja used to subscribe 
himself in his letters to Mr. Ham- 
blin (Lx. A 351) it different from that 
in which the draft produced by Nircdh 
Chandra Ghoshal (Lx. 76) described 
him. The story of tho allegtdrevcca- 
tion appeals to be entirely unfounded. 

In pursuance of the above will the 
junior Maharani adcited Dukh Hnran 
Nath Singh, the second son of Adika Nath 
Singh, on 12th February 1909, naming 
him Jagdambika l’ratap Narain Singh 
after liisauoptioo. The adoption isproied 
by tho evidence of several respectable 
witnesses. including the junior Maharani, 
aud is also corrot orated by the deed of 
adoption, formally executed and regis- 
tered hv her on' that date (Ex. A-139). 
The fact of the adoption has not beeD 
seriously disputed by the plaintiff either 
in this Court or in the Court below, and 
it is unnecessary to refer to that evidence 
in detail. Apart from the alleged revo- 
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cation of the will of 17th July 1891 by 
the Maharaja, which has not been estab- 
lished, the plaintiff impeiches the vali- 
dity of the adoption on several grounds. 
It was suggested that the junior Maha- 
rani was not tho married wife oi the !ato 
Maharaja, that she was unchaste ar.J was 
not, therefore, qualified to make the ad- 
optiou according to the Hindu law , that 
the natural mother of the boy adopted 
was of the same gotra ns tho natural 
father of th3 late Maharaja, in consequence 
of which a marriage between the late 
Maharaja and the natural mother of the 
adopted hoy could not have beeu legal, 
that Adika Nath Siogh, the natural father 
of tho adopted boy, was »n oulcade, that 
the boy was was purchased for a money 
consideration, and that the lequisito ceio- 
monios of adoption bad uot been per- 
formed. It ia not now disputed that tho 
junior Mahurani was married to the late 
Maharaja. There is nothing to 'how that 
that marriage was not absolutely legal. 
The evidence adduced to prove tho al- 
loged uncha tity of the j ii faharaoi 
W It!) A lika N Ith Sir « r . '!.«•: i»r- r - 
has been rightly disbelieved by theknrned 
Additional Judge, nnd I agreo with my 
learned colleague, who lias dt turned that 
evidence in detail, that the imputations 
ma le are bundles* and without any lounda 
tion. 

Tho gotra of Adiki Nath Singh woe 
f»irg and that i f hie wife, Mt. Chandra 
Kali, the mother of the adopted boy, be- 
fore her marriage, as stated by liisbwa 
Nath (I). W. 18) and Rtmdeo (P. W. 20) 
and other witnesses, was Mabris. Tlio 
Maharaja beloagod originally to tho Bha- 
radwaj gotra an 1 bad according to his 
own statement gone into tho Girg gotra 
by reason of his affiliation by Maharaja 
Man Siogh. In either view the gotra of 
the natural mother of the adopted boy 
hoforo her marriage was different from 
that of tho lato Maharaja and tho vali- 
dity of the adoption cannot, therefore, bo 
impugned on that ground. Tho evidence 
produced by tho plaintiff that Rain Sahai, 
the father of Mt. Chandra Kili, bolonged 
to Bharadwaj gotra is refuted by the evi- 
douoo of persons belonging to the family 
of Rain Sahai, and cannot bo trusted. 
There is moreover, evidence to show that 
among Sakaldipi Brahmans, that is, in the 
caste to which tho Maharaja belonged, 
marriages can take place between tho same 
gotra. Such marriages aro generally con- 


demned by Hindu law givers, but where 
owing to the smalkess of the community 
or other cause, they do take place outside 
tho pale of prohibited degrees, they are 
apart from custom not necessarily void. 
The principle of factum valet applies to 
them (M A\ne"s Hindu law, Ivin. 8, p. 103, 
ai 1 Sh istri’a ! 1 ii du I. in. i, Vol. 1, 

pp. 99 and 100). 

The evidence adduced to establish that 
Adika Nath Singh was cutca*tel bv the 

Maharaja owing to bis intrigue with the 
junior Maharani is also un?ati.*f ictory , 
and the allegation that the hoy wn pur- 
chased by tho junior Maharani for taking 
in adoption is not borne cut by any roli 
able testimony. The supply of clothes 
or ornaments to the paieuts of the boy 
to bo adopted or the payment t f mono) 
therefor in anticipation of tho adoption 
cannot invalidate the adoption or betaken 
to indicate that it was made from sinful 
or improper motives. In Murugoppa 
Chi'Ui v. Xtiyat pa Clirlli (IT) and Malta- 
• F fra v. i 2i) «do| 

lions were upheld, though in each cavo it 
was shown that son.o money had been 
paid or promised to the natural father cf 
the adopted boy in consideration of hla 
giving hi' son in adoption. Adika Nath 
Singh (D. W. 61) states in his evidence 
that he got a shawl and other clothes 
on tho occasion of adoption, as did tho 
other members cf the family cl Maha- 
raja Muo Singh and Babu Narsingh 
Naraiu Singh. Adika Noth Singh was 
himself a rolatiou of tho lato Maharaja, 
and the present of articles of that cha- 
racter to relitions at the time of adop- 
tion. as in tho ca?e of a marriage in tho 
family, is not uncommon Tho evidence 
of Gane-h Pat Sbastri (P. W. 13). Lal 
Adika Nath Singh (P. W 61) and tho 
junior Maharar.i (D. W. 53) show s that 
the requisite ceremonies for adoption 
were duly performed, lu fact, as point- 
ed out by their Lordships of the Privy- 
Council in Dal Gatiyadhar Tilak v. Shri 
Shriniwas Pandit (22). the performance 

of ceremoniescanbedispenscd with, if the 

adopted father and the adopted boy he. 

long to the same gotra. which would be 
the case, if the late Maharaja was the 
putrika.putra of Maharaja Man Siogh. 
It is also contended that the adoption 
was brought about by the pressure , exer- 

91. U898)«'B»199. _ 
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cised hy the officials of the time and some 
of the Ulukdars on the junior Maharani; 
hut the only evidence which has been 
pointed out in support of that contention 
is a letter sent by Sir John Ilewctt, the 
then Lieutenant Governor of these pro- 
vinces, to the junior Mabarwi on 18th 
lulv 1906, advising her to adopt a bey 
in accordance with the wishes of her late 
husband (13'. 276), and the Staten ent of 
the junior M a ha rani (f). \Y. 53) in the 
present case that if she had cot Keen ad- 
vised to make the adoption, sho would 
have made it after 12 \c.ir?, so that she 
might have hern spared the* disgrace of 
being dragged into Court by the presont 
suit. 

An advice given from the best of 
motives docs not, however, amount to the 
oxcrciso of undue influence. The letter 
sent hv the junior Maharani to Mr. (now 
Sir) iiarcourt Duller ou 7th August 1908 
(Ex. 206), which was sent after the junior 
Maharani had received the lettor of Sir 
John Ilewett. and a deputation of some 
of the leading Ulukdars. moreover, clear- 
ly show that the Maharani had volunta- 
rily agreed to make the adoption, realizing 
that it "as to t ho interests cf herself 
and ''»*i estate that sho should do to, so 
long us her personal comfort, that is the 
posocssiou of the estate hy her for her 
life, was not interfered with. Through- 
out the process of selection and the cere- 
monios which attended the adoption, legal 
;advice was available to her; and however 
much she may now feel pestered hy the 
suit and the imputations which have been 
made against her in it, the suggestion 
that sho was induced to make the adop- 
tion by undue influence cannot for a mo- 
ment he entertained. It is next argued 

that the adoption made did not etTectnafe 
t,ho intention of the testator as expressed 
in his will and that the devise in his 
favour consequently failed: in othor 
words, it is contended that the intention 
of the testator was that his estate was to 
remain impartible and that the adopted 
sou was to succeed to the property on the 
■death of the junior Maharani under S. 22, 
Cl 8 Act 1 of lS69.aoas to render the rule 
of succession laid down in S. 22 applicable 
to its subsequent devolution. As a gene- 
ral rule, a devise in favour cf ao unde- 
signated cr unascertained person in a 
particular character may fail. ;f tne per- 
son in whose favour the devise was made 
fails to cccup* that character. A bequest 


in favour of an adopted son may, as point- 
ed out by their Lordships of the Privy 
Council in Fantndra Deb Jiaikat v. Ra- 
jeswar Das (*'3) and La It v. Murlidhar 
( 21 ), fail if the adoption subsequently 
proves to be invalid and the devisee does 
not fulfil the character in which the 
devise was made. But the adoption in 
the present case is not invalid. The boy 
adopted by the juuior Maharani fulfils 
the character of an adopted son, though 
he succeeds to the property as a devisee 
and not under Cl. 8, S. 22, Act 1 of 
1869. 

By Cl. 7 of his will, the testator 
provided that the junior Maharani shall 
he competent to adopt a hoy from his 
paternal or maternal family, and that, 
after the death cf the junior Maharani, 
such adopted son shall, as contemplated 
by Cl. 8. 8. 22 of Ad 1 of 1869, he 
the succ-ssor and absolute owner of all 
the moveable and immovable properties 
belonging to him. 

The intention of the testator was to 
emphasize that the son to be adopted by 
the junior Maharani was net to cl is- 
l<osscs3 her during her life, for in ad- 
dition to his referring to Cl. 8, 8. 22, 
which finrowerod a widow making an 
adopt iou to remain in possession for her 
life, he went on to say that the son to 
be adopted shall not he entitled to pos- 
session till aftor the death of his juuior 
Maharani and that the junior Maharani 
too shall have no power to give him 
possession during her lifeline. The 
junior Maharani was not an heir to the 
estate within the meaning of Cl. 8, 

S. 22, because the senior Maharani was 
alive at at the time of the death of tho 
test it or. No power to adopt was given 
to the senior Maharani. The adoption 
was in fact made by the junior Maharani, 
and Cl. 8, S. 22 could not, therefore, 
apply to him. Apart from the devise, 
the adopted sor could have succeeded to 
tho estate only under Cl. 9, S. 22 on 
tho death of both the senior and the junior 
Maharanis ; hut whether he does succeed 
to it under the devise or under Cl. 9, 

S. 22 cr under Cl. 11. S. 22, the estate 
continues to he impartible in his hands. 

If the Maharaja died intestate after au- 
thorizing the junior Maharani by a writ- 
ing to adopt s son hut without making 
any devise iD her or his favour, the son 

/3 (1SS5> 11 Cil 463=12 1 A 7- (PCI. 
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01. 9 or Cl. 1 1: anil if ?o, S«. IS and !4 
of Act l of 1 8o9 are wide oooush to keep 
the estate within the Act. Where pro- 
perty goes to a widow ior her life with 
a vested remainder to another, the com- 
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; fendant -Appel- 


hined interest of the foimer and the 
latter constitutes the handle of rights 
known as the estate within the meaning 
of S. 2 of Act l of IHi'J and the interests 
of the former as mtieh at of the letter 
may in that souse he regardod a < dis uront 
portions of the samo estate. 

lu Indar Kunwai v. Jo i pa l Sum- 
war (14), whore ft telukder. who died 
childless but leaving two w I lows, be- 
queathed fo the senior Maharmi his 
ontiro estate and gave her a power to 
adopt a eon 'o him an k at the ■ tine time 
provided miintonanco for lioth his widows 
after such adoption it was held hv their 
Lordships oi the I'rivy Council th-.t as, 
if there lu i been o > w ill* the uol 

widow would have succeeded to ar. -slate 
expectant on the determination ot the 
lifo.catato of the senior, hut subject to be 
defeated h> an adoption by ihe latter, 
there was an interest which brought her 
within the meaning of S. II, pari. 1. 
Act l of 1869, so is to make the main- 


tonanca bequeathod to her l y the will 
payable out of the entire e-Ute though 
the will was unregi torod. In Jlhaiya 
Unhid at Singh v. Tartar Knuirar (15) 
it whs held that ihe word "intestate" 
in S. Id. sub-S. 1. Act 1 of 18G9, meant 
intostnle as to the talukdari estate, an 1 
that a son adopted under authority con- 
(orroi in writing by a talukdar was not 
excluded from the exception contained in 
(that section. Tho adoption being valid 
'under tho Hindu law, the adopted son 
j would in any case succeed to the vested 
remainder under Cl. 11, 8. 22. and it 
'.cannot be said that the estate has been 
excluded from tho operation of 8. 22 and 
has become partible in his hands. 

lu regard to the other points raised in 
the appeal. I h*vo nothing to add to the 
judgment of my learned colleague, with 
whoso conclusions I am in entire agree- 
ment. I. therefore, agree in dismissing 
the appeal with costs except in regard to 
the extra fee of Its. 3,000 awarded by 
the Court below to the seuior Maharani. 
which will bo expunged frem the decree. 


% • 

Copal !)as — Plaintiff — Respondent. 
Second Appeal No. 132 of 1917 Decided 
on nh November 1917, against the decree 
of Dist. Judge. Lucknow, 1' - 12th Janu- 
arv 1917 

Hindu L»w— Adoption— Omission ol doltn- 
homain ceremony — Ador*i°n is not in- 
validated , , 

\ iiiviu iIr reRtni-rate clasMS tbo omioion of 

would not per m • 

IP *iC8 0 9) 

Z.ihur Ahmad — for AO pellant. 

A l ' Sen — for despondent. 

Judgment. — This appeal has arisen 
out of a suit brought by the plftiutilLres- 
| indent for n otelaration that lie had 
been adopted by the dcfondnnl.nprellnnt 
Mt. Gang* Dei at the ion oi hor.de- 
c i*od husband L.ila Matiohar Has. Tho 
Court of first instance diimisied tho 
claim. The learned DLt net Judge has 
the irat Court'# deoil ion aud 

has held that the adoption is established, 
lie has given a declaration accordingly. 

The main point whioh has been argued 
before rni« is that inasmuch as tho plain- 
till failed to esublirh that at tho time 
when the alleged adoption took placo the 
ceremony known .»s datta hou.am was 
performed, it necessarily follows that tho 
adoption war void. The parties are Agar- 
wala Banias and aio. therefore, to le treat- 
ed as belonging to the twice, born classes, 
being for this purpose Vaishyns. The 
learned Judge of the Court below in com- 
ing to his dicision on this point was influ. 
oocod by the opinion of Mr. Golab Chan- 
dr* Sarkar expressed in his work on tho 
Hindu Law of Adoption, hdition 1916, 
at page 881. There the learned author, 
after mentioning tho well-accepted rule 
that the performance oi the datta homam 
is not necessary in the case of Shudras, 
goes on to say that it is not essential ei- 
ther in cases where adoption is made by a 
woman even of the Brahman caste, tho 
reason being that women of all classes, 
like Shudras. can neither recite the Vedio 
prayors nor personally perform tho ho- 
mara ceremony. Consequently the loam. 
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od author is of opinion that in case9 of 
adoption by a Hindu woman the perfor- 
mance of this religious ceremony can be 
dispensed with and it is not essential to 
the validity of the adoption. The learn- 
ol counsel for the appellant has chal- 
lenged this view and maintains that tho 
reasoning of the learned author is in- 
correct. It is pointed out and there is 
authority for tho view that in the case 
of the regenerate classes the performance 
of the homarn ceremony i9 necessary in or- 
der to transfer the hoy adopted from bis 
own gotra to that of the adoptive father. 

It is argued that asShudras have no go“ 
tra consequently in their caso tho par* 
formaoce of this religious ceremony is 
not required, hut it is argued that it must 
ho taken to ho cssontial in cases where 
adoption is made by persons belonging to 
tho throe higher classes. It is also point- 
ol out that among the higher classes 
where tho boy adopted belongs already to 
tho same gotra as his adoptive father the 
performance of the ccremODv is not es- 
sential. There has been p good deal of case- 
law on this subject and it is not easy to 
reconcile all the decisions which aro to bo 
found in the various roports. Tho learned 
Counsel for tho appellant has relied upon 
a ruling which is set out as Lachtnun 
Lall v. M chuii hall Mittf/a Gayal (1), in 
which it was held that the performance of 
tho dalta homarn is necessary in cases of 
adoption among tho twice- born classes. 

I have, however, examined some of the 
decisions of their Lordships of tho Privy 
council and it seems to me that it can- 
not he said that the law on this point has 
been settled by that Tribunal. I refer to 
tho cases reported as Indoamoni Chowdh - 
rani v. Bihar Hal Mullick (2) and Shoshi- 
nalh Ghosf v. Krishtasunderi Dasi (3). 
It has been pointed out by the learned 
counsel for the defendant (sic) respon- 
dent that there aro two eases of this 
Court which cover tha point in dispute 
namely, Select Case No. 26 and Select 
Caso No. 116. and in this connexion I 
may also refer to a rulingof the Allahabad 
High Court rerorted at Ganga Sakai v. 
la Una j Singh (4). There the principles 
of the Hindu law of adoption were ex- 

1. (1S71) 10 W R 1*9. 
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pounded by Mabmood, J. ,and his view 
of the law is as follows: 

Adoption amongst Hindus being in Iho natu-e 
of a gift, three main matters constitute its ele- 
ments apart from questions of form. They are the 
capacity to give, tne capacity to take and the ca- 
pacity to be the subject of adoption. If any of these 
three capacities is wanting in any case, theadop- 
lion must be held invalid and cannot be sup- 
ported on the ground of facium valet. But whore 
in cases of adoption there aro questions of form- 
alities or ceremonies or other points which amount 
to moral and religious suggestion and which aro 
dealt with by the texts in a directory manner, 
the doctrine of factum valet *ould undoubtedly 
apply upon general grounds of justice, equity and 
good conscience and irrespetive of tho authority 
of any texts'in the Hindu. Law itself, the reason 
being that such matters do not affect tho essence 
ol the adoption but relate only to the modus ope- 
randi." 

This appears to mo to he the view 
which was taken in this Court in 
Select Case No. 116 to which I have 
referred. It may ho truo that whero an 
adoption is made in a family belonging to 
the twico-born classes tho religious oore- 
mony of the datta homam is generally 
observed; but as was remarked in Select 
Caso No. 116, the omission of this cere- 
mony would not per se invalidate the 
adoption, but would be tre.itod as a pioco 
of evidence which might load to the con ; 
elusion that an adoption bad not in fact I 
taken place. In this state of the authorities 
I think I ought to act upon tho principle 
of stare docisit and follow tho rulings of 
this Court. I do so accordingly and hold 
that the plea taken by tho learned counsel 
for tho appellant and which I have just 
discussed fails. 

Another point which has been argued 
is that there is no clear evidence on re- 
cord to show that tho boy was taken in 
adoption as the sou of Manohar Das; in 
other words, it is suggested that if there 
was any adoption, the widow was adopting 
him as her own son I atn of opinioo that 
this point is not maintainable. Tho evi- 
dence to which the learned Judge of the 
Ccurt below refers seems to indicate clear- 
ly that if there was an adoption, it was 
an adopt ion to the lady’s deceased husband 
and not to herself. Lastly, it has besn 
argued that there is no clear finding of 
the lower appellate Court on the ques- 
tion of permission geven by the deceased 
for the adoption of this hoy. A perusal 
of the judgment of tho Court below satis- 
fies me that the learned Judge did believe 
the evidence of the witness who deposed to 
this permission having been given. The 
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fiinding on this point, is in my opinion, 
•clear and definite. These are the only points 
with which I have to deal and the result 
is that I find against the picas taken by 
the appellant. The appeal is dismissed 
with costs accordingly. 

R.v./lt.K. Appeal dismissed. 

A. I. R. 1918 Oudh 269 (1) 

LiKDSaY, J. c. 

Gudar Single — ludgment-dehtor — 
Appellant. 

v. 

Kandhai Lai — Decree-holder — Res. 
pondont. 

Execution Decree Appeal No. 13 of 
1917, Decided oo 2bth February 1918, 
against order of Sub. Judge, ISthr.uch, 
I) .'i9r.ii November 1917. 

Civil P. C ( I90S), S. 102 —Order in execu- 
tion— S. 102 applies. 

No?**c>r>l apprul llc« fr<>*n «in order |- « -o<» ia 
r xccn lion of ;i dirrer oblnioid in «' . t tit 01 the 
nature cogrizublu by a C.'uri cf imll 
where the ainount or value of tbs *uhj ct-mUtor 
■I i lit> original milt d e not (jcMd 50*. 

C. Thompson — for Appellant. 

Bauuhio Lai — for Respondent. 
Judgment. — Che facts of this case are 
as fullows: A suit was I (ought by the 
deerm; holder respondent to recover igutn 
of Rs. i ‘23 old al logoi to ho lue on a bond 
debt. Tho suit was trind by the Munsif 
who passoi a decree; an I in execution cf 
tint* docruo a share in a certain house was 
attache I by tho decree* hoi lor. Tho judg. 
mont-dohtor tiloJ an objection in the exe- 
cuting Court oootainiog that tho premises 
wore exempt from attachment uoder the 
provisions of S. CO, Cl. (c), Civil P. C.: in 
otlior words, tho plot was that the pro- 
raises wore tho property of a person who 
was an agriculturist and woro occupied by 
him. Tho Munsif to whom this objection 
was presented dismissed it; and without 
taking any ovidence he hold, on the stato- 
ments contained in tho petition and by 
reason of admissions made by the judg- 
ment. debtor himself, that tho premises 
were uot exempt from attachment under 
Cl. (c) because they were not occupied by 
the iudgment-dobtor. Whether or not 
tho Munsif was right in his interpretation 
of tho expression "occupied” in this 
clause is not a matter with which I am 
concerned. 

The judgment-debtor appealed to the 
Subordinate Judge who dismissed his ap- 
peal; and now he comes here in second 
appeal and has to moet a preliminary ob- 


jection that no second appeal lies. This 
objection appears to me to bo valid and 
the cue is covered by authority. S. 102, 
Civil V. C. declares that no second appeal 
shall lie in any suit ol the nature cogniz- 
able by Courts of Small Causes when tho 
amount or valut io subject-matter of 
the original suit doea not exceed Rs. 500. 
rrom the fac* which I have stated above 
it will at cuee be apparent that tha origi- 
nal suit in this case w.as ono ol the naturo 
described in S. 10*2, and consequently no 
'ccon 1 appeal would have lain against tho 
decree which was passed in the buit. Tho 
H igh Courts aro of opinion that tho terms 
of this -action also exclude all cecoud 
pr t! a n; '.in>: orders passe I in execution 
io< i in nuit of tbe naturo 
described . : > 5. 102. I lofor io this con- 
nexion to tho following cases: Shyama 
■ ' 1 1 er v. • Nath M uktr. 

* 1 1), .Vii mm /'d'ffliMi > nd v. A agmdas 
llhailar (2) and Dm Dtyal v. Pa Ira. 
khan (3). This last ruling i- a Pull 
Bench ruliog. 1 >. 

that no second appeal lies in this case. 
Mr. Tbouipion has asked mo to treat tho 
vision un lor S. 110 but it 
appears to me, after listening to bis argu- 
ment. thi* thoro is no ground upon which 
an application f >r revision could succeed. 
The most that could be said, although I 
do not say so. is that the Courts below 
have come to an erroneous decision of law. 
That is not a grouu 1 on which an appli. 
cation in rovisiun can he entertained. Tho 
appeal is dismissed with costs. 

U.v It K. Appeal dismissed. 

I. II'JOOJ *2* I'al 1*4. 

2 HOOT.) 80 I5c.m 113. 

3. IXS0&1 IS All 4RI. 
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Kaniiaiya Lal. A. J. C. 

Gauri Shankar and others— Plaintiffs 
— Appellants. 

v. 

Abbas Beg and others — Defendants — 
Respondents. 

Second Appeal No. *246 of 1917, Deci- 
ded on 2nd January 1918. from the decree 
of Dist. Judge. Sitapur, D /- 20th March 
1917 

(a) Civil P. C. (1903) O 41. R. 24-Power of 
appellate Court — Appellate Court can base 
decision on point arising out of pleadings if 
evidence as regards it ia on record although 
not expressly taken before or coverd by 
issues. 

An Appellate Court is quite competent to bas 
its decision upon a point arising out of th 
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parties, pleadings, if there is evideree on the re- 
cord as regards the same, although it is neither 
expresrly laUcn before tbo Court net covered by 
any of the issues framed in the :ase. [1*270 C 1, 2J 

(b) Landlord and Tenant — Abandonment 
— Mere removal to another house is not suffi- 
cient evidence of abandonment entitling land- 
lord to claim right by escheat. 

The mere removal of the occupant of a house 
to another house is not in ilstll sufficient evi- 
dence of an abandonment of a k*nd which 
entitles the laudlard to claim a right bv escheat. 

[1-2'OC 2J 

Rajeshwari Prosal — for Appellants. 

Alt Mohammad — for Hes|»ondents. 

Judgment . — A thatched house stand- 
ing in ono of the n.ohallas of Sitapur was 
occupied by :t pros! it u»e named Ml. Ami- 
ran. She died in 191*2 leaving, accord- 
ing to the Com t below, a sister Mi. Abadi. 
Too plaint ill's claim to be the Zamiodars 
and proprietors of the land on which the 
house was situate I. Their allegation is 
that Mt. Amiran U ft no lieiis aid that 
according to the custom the hou*e •’cheat, 
cd to them. It appsara that in i.'O.s 
Mt. Amiran ha.l ni.do a gift of tha boon 
in favour of Mt. Shnhratan "hen. the 
had brought up Mt Shubnjt-n l. no* 
in nojocssion of tho house. The Court of 
first instance dis meed the claim, hold- 
ing that tho cu.tom set up hy the pUiu- 
tiffs was uct established. The lower ap- 
pel late Court uphold that decree but on 
entirely ditlcrent grounds. It decided 
that tho gift made by Mt. Amiran in 
favour of Mt. Shuhratan was .nval.d, 
because tho custom recorded in the wajlb. 

, nra was wide enough to forbid gifta by 
tenants of the houses in the.r occupation, 
hut refused to grant any relief to the 

plaintiffs inasmuch as it found that Mt. 

Amiran had left a Hater Mt. Ata.fi who 
was entitled to hor property on her uealh. 
The point on Which the lower appellate 
Court proceeded does not appear ro have 
been expressly taken by any of the de. 
fendaots m the Court of 6r»t 
Lot the fact remains that the allega.ion 
of the plaintiffs that Mt. Amiran had 

died without leaving any heirs and that 
on her death the house escheated accord- 
°“ s to the custom to the pl.toi.il> «s 
Zamindais was denied by the uefendants. 

It was for tbo plaintiffs to hare estab- 
lished that Mt. An iron had died with, 
out leaving any heirs, and the lower ap- 
pellate Court was therefore. JusnGcd in 
constructing what iheu Lordshrjw of th. 
Privy Council described in bkinner v. 


Naunthal Singh (l), as the material for; 
a just decision of the true rights of the 
parties concerned. It is true that no 
issue was raised on the point, but the 
plaintifls were given an opportunity of 
cross-examining the wit nessts who gave 
evidence about the matter, and it does 
not appear that any request wa9 made 
in the Court below that the plaintiffs 
should he given an opportunity for rebut- 
ting that evidence, if the matter was al- 
lowed to be raised. It is next contended 
that Mt. Amiran had abandoned the house 
in her lifetime, but there i9 no plea or 
find ng to that effect. Mt. Shubratan 
alleges that the donor had given her 
possession of the house in her lifetime 
aod had removed to tho house of her 
sister Mt. Abadi. But the mere removal 
of a person from ore house to another is 
not in itself ttfticici t evidence of 
abandonment of a kiud which would en j 
title the landlord to claim a right In 
escheat. Mt. Shubratan has since re-built 
the house. Tho appeal fails and is d is-* 
missed with co«ti. 

i. v./u.K, Ip real distil > ssrjl. 
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Lindsay, J. C and Daniels, A. J. C. 

Chant ar Singh and others — Plaintiffs 
— Appellants. 

v. 

Bo\hlarcar Singh and another— Do- 
fendanta — Respondents. 

First Appeal No. 97 of 1910, Decided 
on 11th dune 1918, from decree of Sub- 
Judce. Kheri, D / 17th May 1910. 

(•) Hindu Law-Pa. Mion-Arroeirenl and 
declaration of intention to hold property in 
specific shaies conslilutes paitition without 
actual division. 

Once tbe members ot a joint Hindu family 
b»\e agreed ai-d drrU'id tbrii intention lo bold 
the join: laQily property iu ddinito t-bates, lb® 
faoiilv i* no looger a j iol family It may bo 
tbat na actual oivUloo of He j ropertv takjs 
place. but tbe result of such aotcerrent nnd de- 
claration is that from tbe time It ii* made tbo 
parti.* thenceforth Lcld tho property not an 
jjut tenants but as leoauts-in-comincn. ^ Q ^ 

(b) U P. Land Revenue Act <3 of 1*01). 
S. 1 11 — Urde.s R-vrnu. Court refer » quertion 
under S 111. Civil Uu-t has no jurisdiction 

to decile auction of title 

A Csvil c.urt has «.o jiin*d«?tion fj determine 

a question of file viih r r .id to a p-orerty 
uDj.r partition b»f. .e a Revenue Court, unless 
the latur Court refere Ibe que-ticn fer d#Ci*.OD 
to tbe form-r Couit by an order pasred < x ( licitly 
under S. 111. [P 2.5 Cl) 
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George Jackson, Barkarar. Nath Misra 
and Brtjr.alh Sharga—ior App* Hants. 

Gokaran Nath Misra and Mohan Lai 
— fcr Respondents. 

Ja-JgmenL—T bis is a plaintiffs' ap- 
peal arising out of a suit for partition of 
certain pioperty described in list A at- 
tached to the plaint, which the plaintills 
claimed to he joint family property. The 
defendants belong to the some family as 
the plaintiffs, ail being descendants from 
a common ancestor named Phoka Singh, 
who bad three sons Rup Sinf.li, Girand 
Singh or Gend Singh and Slehai ban Singh. 
The Inf er died without issue The plain- 
tills sue the sous and grandsons of Girand 
Singh, whilst the defe udania are. reflec- 
tively, the son and grandson of Rup 
Singh. It was alleged in the plaint thal 
the family had remained joint up tillju-t 
In fore Ih tiu.o this suit was bi< hi. In 
pain. 0 of the | lain* it «»• si * I «t a 
year and a half or tw o ytars l eft re the 
tu t u separation win tPeottd between 
tho parti - in n . - ind widen a I U 
the family property had not so far » u- n 
divided, 'lhu eiicumslarue whbhjMve 
rise immedi.t dv to the suit for (million 
w as an ni pliciliou filed by ihedth ndaot* 
at the end of 19 111, or the bfg'tving of 
15)14, for partiiion of M-tuxi S ilmuna 
which is tho familv property. ThepUiu. 
tills alleged that when tho upi 'icntiou to 
tho Revenue Court ior partitim wh.4iii ido 
by the defendants, tho latt-r represented 
thoir share in the property to he two- 
thirds and that of tho plaintiffs to lioono. 
third only. Tho plaintiffs deny this and 
say that they are entitled to a one. hall 
•hare of all tho family proper tv; and so 
this suit has been brought for the pur- 
pose ol obtaining a declaration to this 
effect and in ordor to have a partition 
made upon this basis. 

The case lor the defendants is that tho 
family is no longer a joint family. It 
was pleaded that separation took place 
some GO or (15 years before the suit was 
filed, when Girand Singh sc par a' el him- 
solf from his two brothers Meharhan 
Singh and Rup Sir gh. The defendants 
pleaded that alter this division Meharhan 
Singh and Hup Singh remained united. It 
was further pleaded that Meharhan Singh 
ma'ie a gifi of his one-third s^aro ol tho 
family property to Bakhta* nr defendant 1 
on Gtb September 1873. With regard to 
Mauza Sehauna, the family village, the 
allegation is that the lands have been actu- 
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ally divided and that the plaintiffs arc in 
possession of a ono third share, which is 
all they are entitled to. With regard to the 
item- of immovable property specified in 
the li«t ol A attached to the plaint, tho 
case for the defendants whs that this 
was all self acquired property, having 
come into the possession of tho defen- 
dants since the time tho partition was 
made. The principal i*RU<s beforo the 
Subordinate -Judge were therefore whe- 
ther tho family co? ui-tii.g "I tho plain- 
tiffs and tho defendants was joint or 
separate and whether or not tho pro- 
pertv described in tho list A was joint 
family property. With regard to the 
first of these ia.-ues the Ccurt below 
rightly laid tho burden of proof upon 
tho defendants. On tho pleadings it 
cloirlv hy upon them to establish that 
the family was no longer joint but 

i lied a largo 

nu.uhei <i w it op* ea and they also pro- 
due d a eoo-i l»?rable volume of doeu- 
mei tary evidence, A low witnesses 
were p « duec on 1 uh vlf of the plaintiffs 
aid a few document* wore also put into 
-upportof the plaintiffs ciso. 

Tho result io Sul ordinato 

-ludgo hold that the defendants had 
succeeded in proving that the fan ily hail 
become a separate family at a period not 
I*** I ban 40 years hofoic the suit was 
brought. I Io believed the oral testimony 
of tho defendants’ witnesses and ho r. Iso 
relied strongly ujon the documents 
which the defendants put in. In con- 
sequence of this finding ho roached tho 
further conclusion that the items of 
immovable property specified in list A, 
other than the village Sehauna, and two 
houses situate! in Sehauna, were the 
separate* property of the defendants; in 
short, that items 2, 3. 4, 5 and G in tho 
list belonged exclusively to the defen- 
dants and that the plaintiffs wero not 
entitled to have any share. He hold that 
the plaintiffs were entitled to have a 
one. third share in village Sehauna and 
their share of tho family houses. It has 
already beeD mentioned that before this 
suit was hi ought the deftndants had 
applied for partition of Mauza Sehauna, 
and the Subordinate -ludgo has further 
held that in consequence of those parti. 

tion proceedings the present suit, in so 
far as it relates to the division of Sehauua, 
is not entertainable by a civil Court. 
The case for the plaintiffs therefore 
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substantially failed. They now come 
in appeal and the memorandum of 
appeil contains eight grounds upon 
which the findings of the learned 
Subordinate Judge are challenged. Of 
these grounds 1. 3, 7 and 8 relate to the 
status of the family. They all in one 
shape or other raise the plea that the 
lower Court was wrong in deciding that 
the family was separate. Ground 2 
attacks the decision of the Court below 
to the elfect that the present suit for 
partition of Mauza Sohnuna is barred. 
The other grounds relate to tho admis- 
sibility aud weight cf the evidence which 
was before tho Court below. 

The main issue we have to consider is 
whether o; net the family to which tho 
parties belong was separate at tiro time 
tire suit was brought. We have been 
referred to tiro evidence of 18 witnesses 
who were called by the defendants. The 
learned Counsel for tho plaintiffs-* ppel- 
liots doos not rely upon the evidence 
put forward on behalf of his clients. Tho 
only evidence of the plaintiffs' witness 
to which wo were referred is the state- 
ment of Bftkhtawar Singh defendant 1, 
who was examined as P. W. 3. The 
gonoral tenor of the evidence for tho 
defendants is to show that for many 
nous Girand Singh or Good Singh 
jived separate from his brothers. Many 
of tho defendants' witnesses are men of 
respectable position, zamindarsaoa rnaha- 
jans, and the lower Court has treated them 
as reliable and independent witnesses. 
Their statements vary to some extent; 
gome of them can testify to longer 
periods of acquaintance with the history ot 
the family than others for example the 
first witness for the defendants is a Kal- 
war whose age is 80. His memory go* 
back as far as 56 years before ^ d“te of 
the suit. He depose, to the effect that 

Girard Singh was «P« at# . 
brothers and nothing of any imperUr.ee 
was elicited in cross-examination to 
shake his credit. Defendant 2 s w,tr,*s« 
is a Brahman who gives similar evi- 

<le \Ve have also tho evidence of 
n W 5 aBania who has had money deal- 
ices with the parties. It is true that his 
evidence relates only to a period of 
some 15 years before the suit He was 
able to prove, however, that Chaubar 
Singh, oneot the plaintiffs, had executed 
a mortgage of bis own share in favour 


cf this Nvitness whose came is Bhagwan- 
din. The mortgage-deed was put in 
Court and was proved. Then we have 
an important witness in Ram Nath, D. 
W. 6. lie is a Kayasth and is tho Sadar 
Qinungointho Kberi District. He knew 
tho parties some time ago because the 
village used to lie in his circle. He 
speaks of them as living in separate 
houses and having separate business, that 
is to say, separate sir cultivation. The 
eighth witness for the defendants is a 
Brahman named Eaij Nath. He speaks 
concerning a village called Ghaghpur 
which was held in mortgage by tho defen- 
dants, and his evidence was given for the 
purpose of showing that he had paid ront 
for lands in his cultivation in that village 
to the defendant’s and never to tho plain- 
tiffs. The ninth witness for tho defend- 
ants is a Kachhi who gave similar evi- 
dence. Khanna Ch&mar w ho was called 
ns I). W. 10 is an old man who has lived 
in Schauna for many years. He deposes 
to having known tho family for over 40 
years and ho swears that Gend Singh or 
Girand Singh was separate from his 
hrothors. Ho also deposes that tho land 
of the village was actually divided by tho 
Patwari Mohan Lai somo 20 or 22 years 
befero the suit. Mohan Lai has been 
called as a witness (D. W. 13). IIo 
deposes definitely to tho division of the 
Schauna village lands. Ho swears that 
he himself made tho division somo 22 or 
23 years before the suit was brought, that 
a oco-third share of the village lands was 
allotted to the plaintiffs while two-thirds 
was given to tho defendants. He swears 
that even before tbo actual division of 
the land was made by fields tho parties 
had been separately collecting their shares 
of the village income. 

In one respect bis evidence differs from 
that of Khanna Chamar, for whilo the 
latter deposed that papers were drawn up 
at the time of partition, tho Patwari s 
story is that ho prepared no partition 
papers at all. Greit stress has also been 
laid upon tho statement made by Mohan 
Lai to the effect that the parties used to 
live in the same heuse. We are not in- 
dined to attach very much importance to 
this statement, for even from what ap- 
pears from the statements of other wit- 
nesses it seems clear that although the 
parties resided separately for a IcDg 
period, they lived at any rate for a con- 
siderable time inside the same enclosure. 
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Two witnesses 14 and 15 depose to mort- 
gages of certain lands made in favour of 


to show that 
accounts " ltn 

A ry to dwoll 
:he defendant 
examined "S a 
. Bukhtavar 


ns *c* up in 

therefore, l 
volume of 
id ca*«i for 


the defendants and to the payment of 
reut to the defendants. These w it nesses 
gay that the plaintiffs never received any 
rent of the mortgaged properties, we 
may pass over the other evidence which 
is iu a similar strain, mentioning only 
the statement of D. W. IS, a Hme 
named Hazari Sab. nis evidence is of 
considerable importanee for it is proved 
that he has had money dealings with the 
parties, fie deposes that he has known 
the family all his life and he supports 
the statements oi the other witnesses 
regarding the acpuatiou of Girand Singh 
or (lend Singh. The witness swore that 
both the plaintiffs and the defei. Unis ha \ 
had money dealings with him an 1 he pro- 
duced his books of account 
the parties had separate 
him. It is hardly ueces: 
upon the evidence of 
BakhtAW nr *lligh v »0 was 
witness for the (laintit 
suppoi is the case which 
written statement. 

It is not to bo denied, 
there is a considerable 
testimony to support tl 
defondants and we ore not conviucod 
tho 8o) linato Judgo we a wron 
relying upon it It. is not, • •• think, cor. 
rcct to say that the evidence i« vogue and 
to some extent contradictory. Wo think 
on tho contrary that it is as good evi- 
dence us could reasonably ''0 expected 
from persons who arc not actually mem- 
bers of tho family and whoso culy op- 
portunities of judging of the status of tho 
family was derive 1 from their visits and 
friondly relations with tho parties. But 
tho matter is settled conclusively in our 
opinion by the documentary evidence in 
tho case. 

Tho defendants put in a large number 
of documents for the purpose of showing 
that proporty had boon acquired separate- 
ly by Fateh Singh, tho son of Hup Singh, 
under various transactions beginning with 
tho year 1887. It i3 also manifest from 
tho copies of tho village papers which 
were tiled that at any rate since tho time 
of tho recent settlement almost 20 years 
ago, tho parties have been recorded as 
being in possession of separate pattis of 
Mauzi Sehauna. the plaintiffs' patti re- 
presenting one-third of the entire village. 
The appellants rely prin;ipally upon 
1918 0/35 5c 30 


Ex. I. which is a certified copy of the 
wajil.uhrz of Soliauna prepared in the, 
Fh i roly on a certain 
copy of the khftsrn of the village of. 
Sehauna which w is prepared in the yoar 
1SG7. It lias been boldly contended on 
behalf of tin: appellmts that thcfe docu- 


I. 
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meots prove cone 
was joint on the 
is argued that 
evidence of a septl »t 


»lv tl 


>:a 


latos mentioned, 

• delinilo and relial 
ion 'inco that time 


tho family 

and iO\ 
nimble* J 


having beer, givco, tho plaintiffs are en- 
titled to a finding that tho whole of the 
property, both what existed in tho year 
1889 and what was su 1 cequeutly »c- 
qcired, is joint family propei ty. On iho 
other hand tho learned counsel for the 
nw| in lent al»o rolies upon tho wajibul- 

ar/ ju t n.« ntioned and contends that it 

v-upp *• the os -•» of tho defendants and 
' ofcifl After hear- 
• • iu i i ii tin - pc !nt and con- 

sidciin-; I :*e language of tho wajibular* 


his 


r.\l 

•he 

bat 

in 


wo arn 
siblo for 
upon thn 
showing 
family » 
nlila oon 


an* 


ed lint it is (|UH0 irnpos- 
tl.<* plnin'in appellants to rely 
:uni< n for t !"-• ; urpesa of 
that the family was a joint 
i tl ■ u 1809. The ooly pos- 
iu i '?n to 1 j drawn from the 
i tin document is tho other 
•\ Ay. Tho *rst ‘cctit.n of tho wnjikularz 
elates » th liiata i y of the village, and 
the only need notice in this 

„ it cf if is ono to the efYect that from 
the year l ■ to 1 ill iho village 
was in |x>s**ssion of RupSingh tho father 
of Fateh Singh who was lambardar at 
tho time of tho settlement, and from a 
further statement contained in tho same 
part of tho waijhular* it is mado clear 
that both iho summary settlements of 
fchia village were mode with Bup Blngb, 
Tho appellants rely strongly upon S. 11 
of tho wajihularx and in particular upon 

the following passage: 

"This village i« held as joint undlvidod xatnln- 
diri and all tbo coabarers aro joint In mt»i no 
cosbarcr b*« separated up till tbo pretent time. 
All the Itsh Of tbo village aro bold jointly and 
undivided bv reason of tbo mutual good rela- 
tions (Itlifaq) between tbo parties oud beenuso 
they live together. All lb‘ ccsharcrs aro agreed 
tbat each ol tbein has a right to hsvo bis share 
mado ftparate according to tho entries conlaiuod 
in the khewat. Ho can do «o at any limo bo 
pleases and uo cosharer can make any objection. 

Following upon this statement wo have 
an extract from the kbowat, which sots 
out the Dimes of tho cosharere. First wo 
have the share of Fateh lambardar and 
his brother Bakhtawar. They are dea- 
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cribeit as having equal shares in a one- 
t » i I'd share of the mauzi. Gcnd Singh 
hither oi Rap Singh i3 shown as being 
the ownar oi a one-third share and 
Mohavhan i3 shown a3 being the owner 
of tho remaining one-third share. In each 
case tho exteufc oi the share i9 specified 
in one of the columns oi the statement, and 
it is further to bo noticed that the re- 
venue payable in respect of each one-third 
share is set out in detail. It seoms to us 
therefore, that it is idle for the appel- 
lants to argue upon this document that 
tho family was joint Hindu family at 
the time it wa; prepared. llrre v.e have 
a plain statom.nl that tho par.ias have 
agreed to hold fcha property in definite 
shares win* i ;--.o specified with all the 
particularity which U possible, and we 
have it definitely laid down that at any 
time a cosharov pleases ho may call for 
partition, that is actual division of the 
v i 1 1» go upon the basis of the shares so 
recorded. Once the members of a joint 
family have agreed and declared their in- 
tention to hold the property in definite 
shares tho family is no longer a joint 
family at all and wo deem it unnecessary 
to cito any authority lor a proposition so 
well established, ft may. of course, be 
that no actual division of the property 
takes place, hut tho result of an agree- 
ment or declaration such as wo have re- 
ferrcl t«' »« that from the timo it is made 
tho parties thenceforth Hold the property 
not r.s joint tenants hut as tooants-in- 
oo m mon. . ... 

There aro other statements in this wajib- 
ularz which support this obvious inter- 
pretation. For example, in S. Ill of tho 
wajibularz, which deals with the collec- 
tion of rents and the payment of revenue, 
we have a statement that every cosharer 
has the right of realizing his portion of 
tho rents from the tenants and that tbe 
collection of rents is not the solo pre- 
rogative of the lambardar. It seero:- 
needless for us to pursue this matter any 
further. The wajib-ul-arz entirely sup- 
ports the case for tho defendants and 
can in no way ho treated as evidence for 
the purpose of showing that in the year 
I860 this family was a joint family hold- 
ing joint family property in the proper 
senso of the term. 

With regard to the k.wsri Ex. 6 upon 
which the plaintiffs rely so strongly, 
ail vre need say i* that ii does not appear 
i> us to justify the conclusion tbit the 


family was joint. It is true that in the 
column describing the owners of the 
various plots of land in the village all the 
members of the family are mentioned 
together and there is no statement regard- 
ing the definite shares in which the par- 
ties hold. We doubt whether in any 
cr.se it would be necessary for the purpose 
of the khasra to set out any definition of 
9barea. but after all what really matters 
are statements contained in the khewat 
and the wajib-ul-arz, for these are the 
documents to which regard must be had 
for the purpose of ascertaining the pro- 
prietary right:- of the parties. The khe- 
wat is the proprietary register and wo 
have already referred to the extract from 
that document which is set out in the 
wajib-ul-arz and which decides tho mat- 
ter conclusively. It has already been 
stated that in the year 1S73 Meharban 
Singh made a gift of his or.o-third sharo 
ineutioued in the wajib-ul-arz to the 
defendant Babbtawar Singh, and it is iu 
this way that tho defendants between 
them have come to own a two-thirds 
share of the village. The fact that such 
a gift was made so long back is, wo think, 
a very strong proof that the family wa? 
separate at that time. We have already 
mentioned that one of tho defendants 
witnesses deposed to a mortgage made 
by the plaintiff Chaubar Singh iu hie 
favour. This document is Ex. A-30 and 
was executed by Chaubar Singh on 16th 
September 1912. It purports to be a 
mortgage of Chaubar Singh's own sepa- 
rate share in tho village of Sehauua. If 
anything were needed to settle tho mat- 
ter more conclusively than it has been, 
we might refer to a document called a 
tamlikeami which i9 Ex. A-2. 

It is proved that this document 
was executed by Chaubar Singh, Ivalka 
Singh \u'. Khuman Singh, tho father of 
plaintiff' o and 4 on 21st, November 
1890. Tli- document wa9 executed for 
the r -ri cse of securing maintenance to 
the v : I. .. ci on9 Chhatter Singh, who 
was the brother of Chaubar Singh. It is 
expressly stated :n this document that a 
one-twelfth share of Mauza Sebauca be- 
longed to the deceased Chbattar Singh 
and wes in his possession. It was fur- 
ther stated that after the death of Chhat- 
tar Singh this property caine into posses- 
sion cf the executants of tiie deed. The 
deed went on to provide for an annuity 
payable tc Chbattar Singh’s widow on 
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her executing a deed of release to any 
claim to the one-twelfth share of the 
village hold by her husband. These 
documents knock the bottom cut of tho 
plaintiffs' case that tho family was a 
joint family up till the time the preseut 
suit was brought. The result is that we 
have no doubt whatever that the finding 
of the Subordinate Judge on this istue 
was perfectly correct. The family is not 
a joint family and the property in suit 
is not joint family property, but is \ rav- 
ed to have been divided in the sense that 
the parti agreed \ea» ; a;: o to hoi 1 it in 
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There remains only tho Oihcr point 
decided by the Court below, nu lely.tha? 
the suit for tho partition of Mauxa 
SeliuuoA is not outertainible by civil 
Court. Wo think Ibis doeision is c rroat. 
V.'li vt appears to have happened in tho 
Hovonuo Court was this. An application 
for partition was made by the defen- 
dants in which they stated thu their 
►hare of tho village amounted to tv o. 
thirds. Notieos were issued to the o' her 
cosharors and tho present plaintiffs came 
in and objected that Lhu khew it h .d been 
wrongly prepared end (hot tho abe 
were not eorreetly stated. Tho plain, 
tills claimed that they wore the owoors 
ol a one half share of tho village. They 
askod the Assistant Collector to stay tho 
partition proceeding until they could np. 
Ply to have tho kho.vat amended. This 
application was grantod and separate poti . 
tion was then put in asking that the 
kliowat might he frame 1 in tho manner 
contended for by the plaintiffs. This ap- 
plication was sent for an inquiry to a 
Naib-T.ihsildar, who investigated the 
matter an l roported that tho plaiutifTa 
were not entitled to have any correction 
ol the khew at raado. His opinion wa- 
that tho plaintiffs hid only a one-third 
share in tho village and ho suggested in 
his report that if t he plaintiffs bad any 
case to mako out od this ground, they 
should go to a civil Court tor a declare, 
tion oi their right. This report was after, 
wards considered by the Assistant Col- 
lector, who agreed with the Kaib-Tahsil- 
dar and dismissed the application. It so 


hap: • : : t Collector 

who dealt with this application for cor- 
rectiou of thekhuwat was the same ollicor 
before whom the partition proceedings 
were pending. We are unable to outer- 
tain the argument that the order ol tho 
Assistant Collector disj o-ing ol the ap- 
plication for amendment of the khew at 
can lie treated in any way as an order 
passed uudoi S. 111. I.sr.d Revenue Act. 
requiring the pre?ti * plaintiil- to go to a 
civil Court for tho i urposo of having 
their title determined. If ooordev is 
tnado tin ier this last camel section by 
which r 1 jo quest ion of title i% referred for 
•list t 1 ro a civil Court the civil Court 

- • ;uris liction to entertain any suit 
tor •- rli'iou. Tho exclusive right to 

erved to the 

ltcv* nu t Court. 1 I low wtll 

r . . l»; , there! Mt. in ?*\ing that tho pre- 
-,»nt ni' 'o l.i ->* i’ r gar Is tho division 
uf d iu. « S is not ente: tuinsblo. 

The result of ‘ill this is that the dcoi- 
t below is affirmed. Tho 
• PI A fails a d is dismiss d with costs. 

Appeal l i emitted* 

*A 1. R. 1918 Oudh 275 

Lindsay, J.C. 

-Applicant — Appel- 
lant. 

v. 

D . Dee ee-holdor — Respon- 

dent. 

Lx. Docree Appeal No. 11 of 1917, 
Decided on 23rd April 1918, from docroo 
cf Dist. lulgo, Condu, 1> - 10th Septem- 
ber 1917. 

(a) Civil P. C. (5 of 1908). S 11-Finding 
not nrceuary for decision of suit does not 
operate as res judicata. 

Wi.cro it app< .i rs from the judgment of a Court 
that the real ground of deiiriou La particular 
finding which alono is sufficient for tho disposal 
of the e«-e. and that it has given othor findings 
a« '.oil which arc not necessary for the decision 
ot too suit, tho former fiudinq is the only find- 
ing which op 'rates as v judicata, especially 
wheu it is found that t'»“ judgment lias .been 
appealed from and lha! ’.*•« Appellate Court has 
taken into con-ideraticu that finding alono. 

U* 277 C 1, 2] 

* (b) Civil P. C.(5 ol I9f ). 0.21. Rr. 58.60 
and 63 — Attachment — Obi ction under R. 58 
allowed — Decree in suit r declaration re- 
vives attachment. 

Where an execution Ciurt allowed an objection 
under O. 21. R. CS, and referred the ur.ruccofsful 
decree-holder to a regular suit, but did not pass 
any order uuder O. 21, R 60 of the Code raising 
the attachment, aud the decree holder (hr reafter 
filed a declaratory suit aud obtained a decree in 
favour: 
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UA,li that in view of the provisions of O. 21, 
R. G3, the result of the decree passed iu tbede- 
elara'ory suit was to revive the attachment 
which had been previously carried out, even if it 
bo assumed that the legal effect of allowing the 
objection had teen to raise the attachment. 

CP 278 C 1] 

* (c) Civil P. C. (5 of.1908), O. 21, R. 55- 
Decree reversed in appeal but restored in 
second appeal, revives attachment. 

Where the decree of a Court of first instance 
is roversed in first appeal but restored in second 
appeal, the result of the decision in second appeal 
is to revive tbo attachment which, undor the 
provisionG of O. 21, R. 55, Civil P. C., ie deemed 
to have been withdrawn in consequence of the 
decision in first appeal. [P 278 C 1] 

Ram Bharose Lai for Bisheshwar Nath 
Sri vastava — for Appellant. 

A. P. Sett— for Respondent. 


Judgment. — The question for deci- 
sion in this appeal is* whether or not an 
application* for execution of a decree 
mado by the docreo-holdor respondent on 
the 30tii August 1916 is maintainable and 
whether it is barred by the rule of limita- 
tion. The facts of the case must be sot 
out at some little length. In the year 
1901 a mortgage of a share of 1 anna in a 
village called D&huft "as executod by one 
Shoo Narain in favour of tbo present res- 
pondent Dobi Prasad. Sheo Narain was 
the brother of the present appellant Par. 
meshar Din and died in the year 1910. 
After the mortgage had been executed, a 
suit was brought by other members of 
the familv of Shoo Narain for cancella- 
tion of the deed of mortgage on tbo ground 
that tbo property mortgaged was joint 
family property which Sheo Narain had 
no power to oncumbor. This suit . was 
decreed in February 1905. The decision 
was upheld in appeal. Subsequently Debi 
Prasad brought a suit against Sheo Narain 
for return of the mortgage money and 
obtained a simple money decree against 
him on 18th January 1909 for a sum of 
Rg 1,680 odd. It is this decree which 
Debi Prasad is now attempting to execute. 

Having got this money-decree. Debi 
Prasad proceeded to attach a 2-annas 
share in Mauzu Dahua for the purpose of 
obtaining satisfaction in the execution 
department, and it is admitted that an 
attachment of this share was actually 
made at the end of May 1909. An objec- 
tion was thereupon made to the attach- 
ment by two parsons, namely;, the pre- 
sent appellant Parmeshar Din and his 
unol °Gava Prasad. They alleged that the 
2- annas share attached was no longer the 
property of the judgment-debtor. It was 


stated that a 1-anna 4 -pie share had beea 
relinquished by Sbeo Narain in favour of 
Gaya Prasad. As regards the balance of 
an 8 pies share, the case set up was that 
another brother of the judgment-debtor 
named Sitla Din. had made an oral be- 
quest of this share in favour of Parmeshar 
Din. These objections were allowed on 
19th June 1909 and by an order of the 
executing Court the' deoree-holder was 
referred to a regular suit. No order was 
passed at the time raising the attachment 
which had already been carried out. The 
declaratory suit having been filed, a docree 
was passed in favour of: Debi Prasad in 
April 1910 Doclararing that the 2-anna9 
share which had been attached was liable 
to be taken in execution of the money 
docree. The Court held that the deod of 
relinquishment sot up by Gaya Prasad 
aud the oral bequest which was put for- 
ward by Parmeshar Din were not estab- 
lished. Tlio opinion of the Court was 
that these transactions were wholly ficti- 
tious and collusive transactions, aud that 
the property had never in fact passed out 
of Sheo Narain’s hands. This decreo was 
upheld in appeal by the learned District 
Judge of Gonda on 1st Juno 19 J 0 and his 
judgment was allowed to become final. 

Moantirno tbo decreo of January 1 909 
which was passed in favour of Debi 
Prasad against Sheo Nnraiu was rovorsed 
in appeal bv the District Judge of Gonda 
in the month of May 19J0. Subsequently 
in on appeal mode to this Court tlio 
decree of tbo first Court was ro«torod by 
judgment dated 21th August 1911. On 
22nd August 1914 the decree-holder 
having got bis money decree allirmod by 
the decision of this Court made an ap- 
plication for execution, a copy of which is | 
Ex. A- 7. In this the whole of the facts 
were set out. The decree-holder informed 
tho Court that his money decreo had 
been affirmed. lie also mentioned in Ins 
application that the declaratory suit re- 
garding the liability of the 2-annas share 
(which had been attached) to be taken in 
execution had been decided in his favour. 

He requested tho Court to issue a notice 
under O. 21. R. 22, to Mt. Ram Dei as 

being the widow and legal representative 

of Sbeo Narain who had died meantime. 

A further prayer was that after the notice 
had been issued an order for sale should 
be made with reference to tho provi- 
sions of O. 21, R- 66. This application 
remained pending for a considerable time 
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and was dismissed on Cth February 1915 
for want of prosecution on the part oi 
the decree-holder. Another application 
was mode on 14th June 1915. in whioh 
decree-holder again asked for sale ol tne 
2 -annas share. In this application it 
was mentioned that the share was 
still under attachment, no order having 
been passed declaring that the attach- 
ment had leen raised. It was prayed, 
however, that, if for any reason the 
Court were of opinion that the previous 
attachment was not still subsisting, an 
order for attachment might he made pre- 
liminary to the order for sale. On 13th 
June 1916 this application was consigned 
to records on a joint application of the 
parties. It was represented to the Court 
that the parties wero about to enter into 
a compromise. 

Finally wo como to the present appli- 
cation which, as I have already stated, 
is dated 30th August 191<», Mt. ltam Dei 
having died meanwhile, the present ap- 
pellant Parmeshar Din has been implead- 
ed ns her legal representative on tho 
allegation that tho property which Sheo 
Narain hold and which camo to his widow 
for tho poriod of hor life has passed by 
inheritance to Parmeshar Din. 1 may 
also mention hero that the decree of this 
Court dated 21th August 1911 was 
amended on 19th March 1910. it being 
declared that Dobi Pratad would only lie 
entitled lo trko out execution against 
such of the assets of Sbeo Naiaiu as bad 
como to tho bands of bio legal represent a. 
live Mt. Ham l)oi, who was at that time 
nlivo. Now that tho present application 
for execution lias been made, it lias beeu 
resisted on a variety of grounds by tho 
present appellant. Hoth the Courts be- 
low havo dismissed bis objections and 
held that the execution of tho decreo can 
proceed. The first plea taken by Parmo- 
shar Din was that as a matter of fact ho 
and Sheo Narain bail continued to be 
members of a joint family until the time 
of the latter’s death. L’ron this point 
both tho Courts below have decided 
against the objector. They havo held, 
and there is, in my opinion, amplo evi- 
dence to support the finding, that at tho 
time ol Sheo Narain’s death be was =epa- 
rato in estate from his brothers. 

It has been sought to he argued here 
that this finding of tho Court below is 
w rong in law, theground taken being that 
in the declaratory suit which was decided 
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finally by tho order of tho District Judge 
dated 1st June 1910 it was hold that 
Sheo Narain and his brothers woro at that 
time members of a joint Hindu family. 
There is indeed in the judgment of the 
first Court which dealt with that suit a 
statement to this elToct. It appears, how- 
ever, from tho judgment that tho real 
ground of decision was that tho transfers 1 
which woro pleaded in that suit, hoth by^ 
Gaya Prasad and Permesbar Din, were 
held to be fictitious and fraudulent. Tliatj 
finding was sufficient for the disposal ol 
the case; and it seoms to mo that any 
statoinent or finding in the Subordinate 
Judge's judgment to the effect that tho 
family was joint was not necessary for tho 
decision of the suit and consequently can- 
not operate now as res judicata. In this 
connexion it is further to boobsorvedtbat 
the judgineut which must ho looked to 
for this purposo. is not the judgment of the 
Subordinate I udge but the judgment ol the 
Distriot Judgo. which was delivered on 
I st Juno 1910. Thero tho learned Judgo 
camo toadistinct findingthat tho transfers 
pleaded by Ga\a Prasad and Parmeshar 
Din wore fictitious; anu it was upon this 
nod that it was held that tho 2 annas 
sliaro was liable to be takon in execution 
of Debi Prasad’s decree. This point, how- 
over. is real I v one of ‘minor importance. 
Tho princil al matter to bo dccidod now 
it whother or not the attachment of tins 
2 annas shire, which was made in tho 
month of May 1209. ceased at any time 
to subset between the date upon which 

it was made and 22nd August 1914 when 

an application was rnado for oxccution. 
[f it bo found that the attachment was 
never removed, then it docs not matter 
whother Sheo Narain died as a memborof 
tho joint family or whether ho was sepa- 
rate in estato at tho time of bis death. 

To como now tothis principal question, 
tho first argument which has been addres- 
sed to me in this connexion is that tho 
attachment ceased to remain in foico when 
tho objections of Gaya Prasad and 1 ov- 
mesbar Din to tho execution were allow- 
ed on 19th June 1909. I have alread> 
stated that when these objections were 
accepted no order was passed removing 
the attachment. The appellant, however, 
relies upon tho provisions of O. 21 , K.<*u. 
and contends that the effect in law ol al- 
lowing tho objections was to release the 

propertv from attachment. This argu- 
ment cannot. I think, be accepted, for it 
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me from the provisions of 
r.i\at r.i.y order which could 


appears lo 
0 . 21, ft. C 

1‘avo «*en passed under ft. CO icr rhe re- 
lease from attachment would havo been 
subject lo the result of the declaratory 
suit which was brought thereafter. In 
my opinion ao scon as the decree-holder 
Delji i'rasad obtained a declaration in his 
favour that the property was liable lo bn 
taken in execution, the attachment which 
had bean previously carried cut was ie- 
viyod. If any authority is needed for 
this opinion it will he found iu the case 
reported as Ram Chandra }Jarwari v. 
\Mudc*hwar Singh (l). The next point 
jargued is with reference ;o bo provisions 
of 0. 21, lv. 55. This rule hys down that 
(where the decree is set ai-io or reversed, 
the attachment shall bo deemed to be with- 
draw n. It ulso provides fora proclama- 
tior announcing the withdrawal of tho 
attachment being made cn application 
made by tho judgment-dobtor. No such 
application appears to have been mi da in 
fclio present caso. I have already men- 
tioned that the moaoy.decreo which Debi 
Prasad obtained on 18th January 1909 
was reversed on tho fi.st appeal ou 18th 
May 1910. and it may bo argued on the 
language of R. 55 that tho result of this 
tlecroo was that tho attachment made in 
tho year 1909 must be deemed to have 
been withdrawn. 

Tho further fact remains, however, that 
the decree of tho District Judge which 
produced ( his effect was in iU turn lovor- 
sed by a decree of this Court; and it is. 
therefore, to be considered what was the 
rosuit of tho lower appcllato Court's de- 
cree having boon roversoi in second ap- 
peal. There is no direct provision of the 
law on this subject laying down that the 
result of such a rove ml would bo the re- 
vival of the attachment which, under the 
provisions of the’rule, .is deemed to have 
been withdrawn. But upon principle it 
appears to me that there is do reason why 
such a rosuit should not ensue when the 
decree of an appellate Court is reversed 
by this Court. 1 may refer here to tho 
provisions of S. 144, Civil P. C, which lays 
down the principle that tho result of a 
variafionor reversal uf a decree oftheSist 
Court is to place the parties in the status 
ante quo, and the section provides that an 
order for restitution can be made by 
the Court of first instance on an applica- 
tion made for that purpose by the party 
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entitled. It could Dot, I think, be denied 
t.;at if after this Court by its decree 
dated 24th August 1911 had restored the 
decree of tho Court of first instance, the 
oecree- holder had made an application to 
tnc first Court for restoration of the at- 
tachment, 'that application must neces- 
sarily have been allowed. There is not 
in terms any application to that effect 
made by Debi Prasad; but I have pointed 
out that in his application for execution 
dated 22nd August 1914, the decree-hold- 
er represented all the facts to the Court; 
and so far as I cau see, the Court pro- 
ceeded with that application on tho foot- 
ing that the attachment was still subsist- 
ing. 1 think that in tho circumstances I 
am entitled to treat this application of 
2Jnd August 1914 as being tantamount to 
an application to the Court to hold that 
the attachment previously made was still 
in existence, I bold, thoreforo, that the 
"Proliant is not entitled to succeed upon 
tho plea based upon the provisions of 0. 
21, K. 55. The consequence is that if it 
be hold that tbo attachment still sub- 
sisled on 22nd August 1914, it must he 
taken as having been still subsisting when 
the present application of*30th August 191G 
was made; for in tho interval there has 
been no order of a competent Court to 
dcclaro that tho attachment has been 
raised. Tho Courts below wereoftlw same 
opinion and I agree with them in thinking 
that theappellont is not entitled to euc- 
cceJ on the ground that tho present ap- 
plication for sale of the property i9 not 
maintainable on tho ground that no attach- 
ment was subsisting at the time tho ap- 
lication was presen tod. 

It has been conceded that if the Court 
holds that the attachment continued to 
remain iu force from May 1909 till the 
d3fo of the present application, then tho 
appellant is not in h position to contend 
tb at, even if it were shown that Sbeo 
No rain died ns a member of a joint family, 
the attachment would not taken effect and 
prevail over the pissing of the property 
to the appellant by tho rulo of survivor- 
ship. Lastly, there is the question of 
limitation. The appellant seeks to defeat 
the present application by pleading that 
it has been made more than three years 
after the date upon which the obstacle in 
the way of the decree-holder’s proceeding 
with execution was removed. For this 
purpose the learned Counsel for the ap- 
pellant reiies upon the judgment of the 
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Distriofc Judge dated the 1st ■Tune t 1910 
in which it was held that Debi Prasad 
was entitled to bring this 2-annas share 
to execution for the purpose of satisfying 
his decree. Obviously this argument is 
not sustainable for, *as has been pointed 
out, there was another obstacle .n the way 
of the decree. holder, namely, that his 
simple money decree which he obtained 
in January 1900 had been rev rased in ap- 
peal in May 1910. It was not til! 21th 
August 1911, when this Court delivered 
its judgment, that Debi Prasad’s right to 
this money decree was finally established ; 
and so, although in June 1910 the right 
of Debi Prasad to bring this property to 
sale in execution WIS declared, the de- 
claration availcl him uotl.ing sc long a? 
the money decree which he lvvl obtain© . 


Held: lb.** the d 
th*u a leaio and did r 


s seeking to exe< 
.side by -virtue 


con- 


n May 101 


and which he 
tinuod to l>o so 
pci late order of t ii 

It was only when this Court after re- 
versing the lower appellate Court’s de- 
cree finally decided that Dobi Praeid was 
•otitic 1 to this I, on 

to the execution was removed from his 
path. If, as the learned Counsel for the 
appellant argue*, limitation for an appli. 
oation in execution is to rue iromthedate 
when the obstacle to execution of the do- 
orco i» removed, then it is clear tint Dobi 
Prasad had three years fro-, 2 1th \uguat 
1911 to apply ;o the executing Court, 't 
is admitted that ho made his application 
on 22nd August 1911 within three 
years from that date. I have now dealt 
with all the questions which are raised 
in the memorandum of second appeal. Iu 
my opinion the plei- v. ic>' are raised on 
behalf of the appellant must fail and I 
decide thorn against him. The result is 

that tho appeal fails and is dismissed with 
costs. 

b.v./r.r. Appeal dismissed. 
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Indtr Bahadur Singh — Plaintiff — Ap- 
pellant. 

v. 

Bechan Si ugh — Defendant — Respon- 
dent. 

Seoond Appeal No. 333 of 1917, Deci- 
ded on 23rd July 1918. from decreo of 
Dist. Judge Gonda, D.'- 12th May 1917. 


Deed— Conti ruct: -in— Document deter ibrd 
at “Patla qual qarar birt rahni"— Document 
held leate and nol mortgage. 

Where a document rvliicla wa* described a* a 
“pitta qual nsrtr birt rahni, ” recited that tho 
talukdarhvd r;c-'»va4 a c*?rU J n sum from tho 
•ran tec *. d lb at tho 1 .Her bad boco pul iu pr>s«c‘- 
•ion of the liode le*.-rib*l in tho document, for 
which ho had tor certaiu annual vent: 

»« nothing more 
to any relation- 
ahlD of mortcizor v~. «■ • veen tho 

nmli. S 80 C 1 ] 

Bam Chandra -lor \ppollant. 

Qoka r t n .V nth M isr for Rsspon- 

dent. 

Judgment.^ The only qu Btion for 
this api • *. l i ' v bother or not 

• 

plait tifj.ap| *l!ant : icc.ce for ejectment 
n 

laud' which wero »> dil ute. The suit 

which 

o .• taken in ; • Koveo it Court. The 
... is • it 1 » ntiO piHjlUnt, 

llioo 1 1 M (i( ■ defendant- roa- 

pondont on tho footing that he was a 
tenant who was liable to bo ejected by 
Ii • Revenue Court tho de- 
laut reli inoent whioh 

been oxecutod in hi* favour in tho 
1901 by a 1 idy ui tin Ikhlae 

me in possession 
Jhislady 
, 19 The Revenue 

, parr nlly on 

the baaie of entries which 
:n tlio revenue papers, unities which 
went to show that tin* defendant Bechan 
is a i • e of tho lands in 
dispute. Tho result is that tho talukdar 
has now uit king for e de- 
claration tli : nt has no pro- 

prietary or u odor-proprietary rights in 
the lands. , . . 

Amongst the other reliefs sought ts 
tho ejectment of tho defendant, Tne 
Courts below have given tho plaintill a 
deelaration that Bechan Singh has no 
proprietary cr under-proprietary rights 
in tho lands in dispute and this finding 
has not been contested. Both Courts, 
however, refused to make an order for 
ejectmeut, on tho ground that the civil 
Court was not competent to make such an 
order having regard to the position of 
the parties. Now in second appeal it is 
contended that a decree for eject mont 
ought to have been made on the ground 
that the defendant is a trespasser, being 
in possession without title. The whole 
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question turns upon the nature of tho re- 
lation now existing between the parties. 
If it is found that the relation of land- 
lord and tenant exists, then it is obvious 
that the civil Court has no power to 
order ejectment. The nature of the legal 
relation between the parties has to be 
determined with reference to the docu- 
ment upon which tho defendant bases his 
rights. This document, as I have already 
said, was executed in the year 1901 by 
Thakurain Ikhlas Kuar. It is a matter 
of some difficulty to ascertain what the 
document really purports to be. In tho 
opening words the dooument is described 
as patta qaul qarar birt rahni. " The 
document then goes on to recite that the 
talukdar has received a sum of Rs. 300 
from tho grantoe and that the latter has 
boon put in possession of lands described 
in tho document, for which he has to 
pay an annual rent of Rs. 12-8-0. So 
far as I am able to see, it is quite impos- 
siblo to describe this document as a docu- 
ment of mortgage and I have no doubt that 
the decision of the Revenue Court on this 
point was erroneous. 

Tho Assistant Collector merely rolie! 
upon sorao entry which wa9 mado iu the 
village papers. It is true that the use of 
the expression birt rahni does prima 
facie indicate the creation of some rela- 
tion of mortgagor and mortgagee, but 
having regard to tho language of the 
document as a whole, I am unable to 
uudorstand whit the significance of these 
particular words is Read in its entirety 
the documot appears to me nothing more 
than a leaso; and it is to be noted that 
it is also described a9 a lease or patta. 
The lesseo paid a premium of Rs. 300. 
and in consideration of this payment he 
was given a tenancy of the laod subject 
to a rental of Rs. 12-8-0 a year. There 
i9 not a word in tho document to indicate 
that the grant was being made by way of 
security for any loan. There is no under- 
taking to repay any mortgage money and 
and altogether it seems to me that this 
document must be construed as a lease 
and nothing else. In this view, there- 
fore, I must- take it that the relation of 
laudlord and tenant exists. It is, of 
course, tho fact that the lease wes grant- 
ed by the lady who had only a life estate 
in the property, hut it is not open to tbs 
plaintiff-appellant here to contend that 
Rechan Singh is a more trespasser. .Once 
Bechan Singh was admitted to a tenancy. 
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it follows that his ejectment can only be 
had in a Revenue Court on one or other of 
the grounds described in the Oudh Rent 
Act. 

I have heard some argument with re- 
ference to the point of registration. The 
deed is not a registered deed and I was 
at one time inclined to doubt whether in 
view of its not being registered, it could 
be treated as creating a tenanoy. S. 156, 
however, of the Rent Act exempts from 
the operation of the Indian Registration 
Act patta9 which are granted for any 
term not exceeding seven years by a land- 
lord to teuants to whomS. 36 or S. 37 of 
the Act applies. It seems to me that 
Bechan Singh was admitted to an ordi- 
nary tenancy under the sections just 
mentioned and consequently the deed did 
not require registration. I am satisfied, 
therefore that in the present circum- 
stances the plaintiff is not entitled to 
obtain from tho civil Court an order for 
the ejectment of the defendant. The 
appeal fails and is dismissed with costs. 
B.v./r k. Appeal dismissed. 
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Kanhaiya iLAL and Daniels, A. J. Cs. 

Murli Appellant. 

v. 

Gajraj Singh and others — Respondents. 
First Appeal No. Cl of 1916, Deoided 
on 22nd April 1918, against the deoroo of 
Sub. Judge. Hardoi, D/- 6th March 1916. 

(•) Oudb Law. Act (18 of 1876), S. 9 - 
Rent-free grantee ha» no right of pre-emp- 
tion. 

A raere-rent free grantee is not a member of tbo 
village community for the purposes of pre-emp- 
tion within the rueauinp of S. 9, Oudh Laws 
Act. IP 282 C 2 P 288 C U 

(b)Oudb Rent Act (22 of 1881), S. 107-H 
— Muafidar holding for long time— Status of 
under-proprietor is not obtained without 
declaration under S 107-H. 

A mere muafidar cr rent free holder however 
long be may have held the rauafl as such, does 
uot thereby acquire tbc status of an under- 
proprietor, unless proceeding* Lave been taken 
snd tie ueejs-arv declaration given by the 
Revenue Court under S. 107-H. Oudh Rent Act. 

fl>282 Cl; P 283 C 1] 

A. P. Sen aud Sami Ultah Beg— for 
Appellant. 

Zahur Ahmad for Bisheshwar Nath 
Sri va stave. — for Respondents. 

Kanhaiya Lai. A. -7. C. — Gajrftj Singh 
was the owner of the village Biraichmau. 

On 24th July 1914 he sold the said vil- 
lage to Saiyed Muhammad Jaw wad and 
Gang 1 - Sahai in lieu cf Rs. 18,000 leav- 
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iog Rs. 1,116 cut of the consideration for 
payment to certain prior creditors. The 
plaintiff seeks to pre-empt that sale lie 
holds a plot of muafi or rent-free land 
in the village measuring 1 bigha 1C bis- 
was pukhta. In the plaint he alleged 
that he was the proprietor of the said 
land, hut at the time of the settlement of 
issues his Counsel stated that as t he plain- 
tiff an 3 his ancestor held the muafi for more 
than 150 years and more than two gene- 
rations, the plaintiff had acquired under- 
proprietary rights therein, lie claimed 
in any event to ho a member of the vil- 
lage community with the vendor. Accord- 
ing to his allegation the price settled 
was Rs. 13,169 out of which Rs. 10,000 
wore left for payment to L’jagar Lai and 
had not boon paid. The defence was that the 
plaintiff had no under- propriotary rights 
in the muafi land hold by him and was 
not entitled to sue for pre-emption, that 
the plaintiff had not brought the suit in 
goo 1 faith for his own benefit and that 
the real consideration settle 1 was that 
mentioned in tho tale-deed. 

The Court bsbw dismissed the claim, 
boiling that the plaintiff was not an 
under- proprietor \nd had no right to sue 
for pro-oiiiption In regird to the other 
pleas tho finding.* \%oro that tho plain- 
tiff was posJOasel of sufficient moans to 
ouable him to sock pre-emption in hi* 
own interest and that with tho exoeptiou 
of a sum of Ii«. 10,000 left foi paymout 
to Ujagar L\l, a prior mortgagee, which 
had admittedly not been paid, an 1 
another sum of Rs. 2,751 left to moot tho 
oxponsos which tho vendee might have to 
incur in seeking redemption from him, 
the other items mentioned in tho sale- 
deal aggregating Rs 5,219 represented 
tho consideration which tho vendees had 
paid to the vendor. 

Tho learnod Counsel who appears for 
the plaintiff appellant says that he 
does not propose to contest tho propriety 
of tho finding at which tho Court below 
ha 1 * arrived in regard tc the consi 1 ora- 
tion money. His contention is twofold. 
In the first place, he argues that the 
plaintiff' acquired under- proprietary right 
in tho land which was granted to one of 
his ancestors rent-free by tho former pro- 
prietor of the village. In the second 
place, ha urges tint oven if the plaintiff 
was not an under-proprietor he had a 
right to sue for pre-emption a? a member 
of the village community. It is difficult 
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to uphold the former contention. It ap- 
pear that Radhe, the undo of the plain- 
tiff, was granted a plot of land in this 
village shortly after tho Mutiny by 
Saiyed Muhammad Ashraf, tho then pro- 
prietor of the Tillage. The Story related 
by Uadi Hasan (D. W. 3) is that during 
the Mutiny Saiyed Muhammad Ashraf had 
either tied or gone to Farrukhabad, that 
Radhe looked after his house at Bilgram 
during his absence and that in considera- 
tion of the services rondeiod by Radhe 
during that period Saiyed Muhammad 
Ashraf gave him tho muafi land in ques- 
tion on his return, lladi Hasan does 
not state that Radhe was required to 
reuder any services in future in considera- 
tion of his holding the said land rent- 
free. It is possible that Radhe may 
have sines been helping tho landlord or 
his agent in bringing tenants who had 
not paid thoir rents or when tho land- 
lord went out on h shooting trip, but 
there is nothing to show that such assis- 
tance as ho rondorod formed part of the 
consideration for which tho muafi was 
graniod The help rondorod was of a 
cisual character, and it is significant that 
in the rovcoue papers Radhe and his 
successors were described as holding the 
land as giantocs of tho Xamindar within 
the meaning of R. 10 ; », Cl. fi (i), of the 
Pat want Manual and not as holders in 
lieu of wages who arc classed differently. 

Radhe die ! sometime in 1301 Fasli. The 
allegation of the defendants— respondents 
is that his landlord Saiyed Muhammad 
Jaw wad, tho son and successor of Saiyed 
Muhainmarl Ashraf, thereafter resumed 
tho land and give it for cultivation to n 
too Mined Bhudar. But it is admit - 
tel that no proceeding in ejectment or 
for resumption was taken by him in the 
manner required by law. it is also ad- 
mitted by Jhabbu Lai (D. W. 2) that 
Bhudar cultivated the land as a sub ten- 
ant of Radhe from before. Under S. o3, 
Oudh Land Revenue Act (17 of 18 <G) 
then in force, a landlord wishing to 
resume land rent-free could only do so 
by applying to tho principal Civil 
Court of Original Jurisdiction of the 
district in which tho land was situated. 
Madho, to whom Murli had bequeathed 
tho whole of his property (Ex. 14) 
had never absented to the forciblo resump- 
tion of the land by tho landlord. He 
protested against tho landlord asking 
Bhudar to attorn directly to him, and it 
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is a imittv i Ly • he defendants’ own wit. 
uess's that within 4 or 5 months of the 
so call?.-! forcible resumption the lard- 
lord a How oil Mat! ho and his? son, Murli, 
to continue to hold the inr.afi and to treat 
Bh udar as their sub-tenant as before and 
to tale the rent directly from him. Tht 
defendants cal! it a re-grant hut a9 there 
ha 1 been no resumption in law or actual 
dispossession in fact, the rouafi land in 
question will ho deemed to have continued 
in the possession cf Madho and his son 
Murli in succession to Rad ho, tho origi- 
nal rent-free grantee. 

The position of Mi? plaintiff is how- 
ever no bettor than that a rent-free, 
holder of some Ian I :n tho village. 107. H 
of Oudh Dent Act empowers the Revenue 
Court *r» denial . at tho time when a 
claim i or resumption is brought against 
a person holding laud rent-free, tlut by 
virtue of his lming held tho land for .30 
years and for more than two generations 
subsequent to tho original grantee ho has 
become an under- proprietor thereof. Rut 
a suit for resumption is excluded from 
•tho operation of tho civil Court by S. 108, 
Cl. (5-A), of tho m!« 1 Act, and until a 
suit for resumption is brought and the 
facts rofei rod to in S. 107-H are estab- 
lishel to tho satisfaction of tho Court 
which is empowered to deal with the re- 
sumption proceeding. ,! »o nature of tho 
right which tho holder of such land may 
possess musk always remain a mattor of 
uncertainty. When the fact9 referred to 
in S. 107. II are eel i! lithe h the law re- 
quires that the hud so held shall be 
doomed for the purpose of resumption 
proceedings to ho hold in uuder-pro- 
prietaiA right and thcCourt charged with 
resumption proceeding shall declare the 
holder of such land to he* tho under- pro- 
prietary thereof .and to he liable to pay a 
rent thorefor equal to the revenue with 
an addition of r.ct less than 10 or more 
than 50 per cent. As pointed out in Rup 
Narr.in v. Badri Prasad (l) if the Reve- 
nue Court rightly or wrongly refuse to 
make such a declaration, the c.vil Court3 
have no jurisdiction to re-open the ques- 
tion and grant a declaration of uuder- 
proprietarv rights with respect to the 
land. S. i07-H, Oudh Rent Act, deals 
with cases in which under- proprietary 
rights can he acquired under certain cir- 
cumstances and describes the cccision 
when md the authority by w hich tbeac- 

T. nOOQj 12 O C 226=3 i c 07. 


quisition of such rights can be declared 
so a 3 to thwart a proceeding in ejectment 
or resumption, and tho civil Court cannot 
usurp the functions cf the Rovenue Court 
to determine, apaifc from sucli resump- 
tion proceedings, whether such circum- 
stances have been established or not. 

The other argument, namely, that the! 
plaintiff should he treated as c member, 
oi the village community for tho purpose 
of pre-emption, even if »ie is a mere mua- 
lidar, :s equally untenable. S. 7, Oudh 1 
Laws Act, (18 of 1870), deals with tho 
classes of comyiunilics in which and the 
property with regard to which the right 
of pre-emption can be deemed to exist. 
S. fl of t lie Act, deals with the nature of 
tho transfers which give rise to that right 
and the persons who are entitled to exer- 
cise it in the abfODce of a custom to the 
contrary A village community is de- 
clared in S. 7- A ns. proprietary or under- 
propriotary and distinct, from the lessees 
roferred to in S. JO, Oudh Land Revenue 
Act, 1876, corresponding with S.79.U. P. 
Land Revenue Act, (3 of 1001). In 
Drigbijai Singh v. Court of Wards, Ram- 
nagar Estate (2) it was accordingly held 
that an under. proprietor is a member of 
the village community. A muafidar has 
no permanent siako in the land comprised 
in the village. If tho muafiis resumed and 
he is assessed to rent and ho fails to pay 
the same, he may he liable to ejectment. 
Ilia position is in uosenso akin to that of 
n proprietor or under.proprielor ol tho 
villago, and if ho is allowed a right to pre- 
empt, there is no reason wbv every other 
lessee or occupant o*- even a temporary 
sojourner shonl-l not have that right. The 
decision in Ram Dayal v. Clmudhri 
Muhammad Abdul Jicsil (3), which was 
referred to : u Qongole v. Komar Alt 
Khan (l), cannot he taken as applicable 
to a muefidar holding laud rent-free 
which may be liable to resumption or 
assessment of rent in certain circumstan- 
ces. For the above reasons, 1 would dis- 
miss the appeal with cost?. 

Daniels, A. J. C.— The plaintiff, a 
rent-free holder in Mauza Birachraan, 
sued for pre-emption in respect of a .sale 
of under. proprietary right in that village, 
claiming tho right under Cl. 3, S. 9. Oudh 
Laws Act. The question which vo have 
to decide is. whether ?• rent-free grantee 

2. (1902 60 C 966L 
S- (190S) 12 O C 1=1 I 0 7. 
i. (1910) 13 0 C 202=7 I C CIS. 
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is a member oC the villas comma nity 
within the meaning ci that section. The 
appellant tried to strengthen hie posi- 
tion by alleging facts which would, in 
the event of a suit ior resumption hy the 
proprietor, have entitled him to be . 0 - 
clared au under-proprietor and .0 have 
rent assessed on the land held by him 
under S. 107-H, Oudh Rent Act. But 
this, even if established, does not assist 
him. It is well settled that under-pro- 
prietary right under S. 107-11 only arises 
on a declaration being made by the Re- 
venae Court 

a declaration changes the -tatus of the 
muafidar into that of under-proprietor from 
the date on which it rakes effect, and i« 
accompanied by a corresponding liability 
to pay rent, from which he w.n revious- 
ly oxompt. This is olear from the sec- 
tion itself and was expressly held m 
Shankar ' • 

an<l in an curlier o» •. Partab Hah* dur 
Singh v. Rajrang Bal S « 0 

agree with the Ijirn jd Subordin ite -I u »; 0 
that M 10 words “any in nber of the vil- 
lago communitv" do not include 1 rent- 
free grantee. * know of n > case in « hich 
pro emption has evor keen deeret 1 uu.lf 
tho Oudh Laws Act u favour of an per- 
son not having a proprietary or under, 
priotarv right in tho village. In the 
caso of Diiybijm Si 1 f v. < wrl 
T Var/h, Rnmn-igar Kxl-i'c (2), whieh v*s 
rsferi I 1 

Courts Act, Stanley, C. J. (at p. 278 of 5 
0. C.) dolinod the words ‘any mer.bor of 
tho villago community" as meaning “any 
propriotor or undo* - - proprietor." Blair, d . 
in the nno case sai 1 b 
wore incluvivo of all c shavers iu the 
village. 

Tho appellant argues from tho refer- 
ence to tho cases referred t> in S. - 10 , 
Land Revenue Act" in S. 7 that a right 
of pre emption i« recognise l in favour of 
tho lessees holding under a judicial de- 
cision referred to in that section, which 
has now been replaced hy S. 79, Land Re- 
venue Act, 11)01. a*- 1 that hy analogy a 
muafidar should be put on an equally 
favourable footing. This argument breaks 
down iu several directions. There ire 
no doubt one or two scattered lid* in 
which it has been suggested that possiM- 
this class of lessees might be able to claim 

5. (1017) ‘20 0 C 171 — 10 I C 200. 

6. (100S) 11 OC 1*17. 

7. (1901) 7 O C 19. 
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t claim 1 .cmpticn • 1 to 'do of a share 
or un ler propriot .r\ right 
and S. 9 makes no mention of ; lial 
Even 1 8 7 (a) a dear 
illag com- 
>. 40, for It it 
right of 1 re-emption shall 
exist, i stly, in all vil- 
lage cor. 1 munition, and secondly, in these 
Tho 1 ition ofleaso-hold- 
ers refer re 1 to in S. 79. Land Revenue 
let. lc ' ■ i iu but even 

if a right of pre-emption could be claimed 
hy there, which I doubt. I am certainly 
not prepared to extend it to muafidars 
when no such right is recognized in favour 
of any class o( tenants or even of grove- 
holders. Tho appeal will ha dismissed 
with costs. 

b.vvr.k. Appeal dismissed. 
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pre-c: .i-tion. Such an observation is for 
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LlXDSAY, -I. C. AND KANHAIYA 

Lal, A. J. C. 

Built i liishal and another— Plaintiffs 
— Appellants. 

v. 

Basj Nath and others — Defendants — 
Respondents. 

First Appeal No. 91 of 1916. Decided 
on 12th .Tune 191S, from decree of Sub- 
fudge, Unao. D, - 11th May 1916. 

# Evidence Act D872). S. 115-Benefit of 
estoppel by representation canbeclaimed by 
party represented or his privy — Right of 
privy can bedeprived by arrangement between 
parties. 

The benefit of au estoppel can be claimed cither 
by the person to whom the representation is made 
or by his privy: and the privy cannot be deprived 
of such benefit by tho fact that tinco the timo 
tho representation was made and the privity of 
c«tate commenced, the person to whom the re- 
presentation was made and the person who made 
the representation bavo come to an arrangement 
contrary to the representation. (P 2SG C lj 

A. P. .'Sen and BasudeoLal—ior Appel- 
lants. 

Qokaran Nath Misra and Bisliesuar 
Nath Snvastava — for RepoDdents. 

Judgment — The only question for 
decision in this appeal is one of estoppel. 
The judgment of the Court below is to the 
effect that the plaintiffs, who are tho ap- 
pellants horo, aro estopped from suing on 
a mortgage executed in their favour which 
was the basis of their claim in the lower 
Court. In ordor to elucidate the roint 
beforo us it is nocessary to refer to what 
took place previous to the present litiga- 
tion. In the year 1868 oueBaldeo Babhsh 
who was tho grandfather of the defend- 
ant, respondent, Hat Dayai, oxecute.d 1 
mortgage in favour of ono Daya Shankar 
in respect of a feur-annas share in a 
village called Satan. It is admitted that 
eventually the mortgagee obtained posses- 
Sion over the whole of the ■"or f!‘ged 
property and that his representa nes-.n- 
interest were in possession till a short 
time mrc. In February^ 1912 the defend- 
ant Har Dayai executed a mortgage wul. 
possession in favour of the plnmliUs-ap- 
pellaots Badri Bishal and Sheo Sahai. 
The mortgage money was a >um 01 over 
Rs 4 000 and a portion of the considera- 
tion was left with the mortgagee? to 
redeem the mortgage of 1S6S. About a 
fortnight after this mortgage was execu*.- 
etl, a suit was hreueht against the mor-. 
gagees on bebui ci HarDayalby hi, next 
friend Baij Nath for the purpose of hav- 
ing the mortgage. deed set aside on ti e 


ground that Har Dayai was a miuor and 
that he had been tricked into making the 
mortgage in the defendants’ favour. 
Shortly after this it is admitted that 
Baij Nath who appeared in the suit as 
Har Dayal’s next friend was appointed 
guardian of the person and property of 
Har Dayai. 

The suit was contended in the Court 
of the Additional Judge of Unao. Issues 
were framed and we have now to consi- 
der what took place on 26th March 1913 
in the Court of the Additional Judge. 
The order-sheet of the record of that suit 
shows that the case was up for hearing, 
on the date just mentioned in tho presence 
of the next friend Baij Nath, who was 
represented by Babu Lakshin i Narain, 
vakil. The defendants on that date were 
represented by a vakil named Babu Prag 
Narain. It was intimated by tho pleaders 
to the Court that an arrangement had 
been come to between the parties and 
that pavment of the money which tho de- 
fendants had agreed to receive was not 
possible on that date, inasmuch as he 
banker who was to have brought the- 
roonev lo Court bad boen unable to pro- 
duce it. The pleaders askod the Court 
for four days’ adjournment promising to 
put in a compromise on the next dato lor 
hearing. The learned Judge took down 
the statements of the ploaders and the 
parties. Baij Nath, the next friend of 
tbs plaintiff Har Dayai. told the learned 
Judge that ho had agreed to pay a Iixcd 
sum to the defendants, who in their turn 
had ngroed to relinquish their rights under 
the mortgage deed in suit. Tho general 
agent of defendant 1 made the following 
statement: 

“I bava agreed lo relinquish my ripbl under 
Ibc mortgage in suit if the sum fixed to-day j" 
paid to my master Badri Bishal by plaiuti" s 
next friend." 

A similar statement was made by de- 
fendant 2 SheoSahai, who was present in 
person. He deposed that ho had agreed 
to relinquish his right under the mort- 
gage in suit if the sum agreed upon was 
paid to himself and the other mortgagee. 
After these statements had been ,€Cord ' 
ed. the learned Judge fixed 29th March 
1913 for the filing of the compromise. 

On 29th March 1913 what took place wae 
this: The plaintiff’s pleadei Babu Ukshmi 
Narain wirhdrew the plea of ™iuont> 
which- had been set up in the plaint an . 
intimated that it ought to he consiaere 
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that his client was of loll age at the time 
he made the mortgage in the defendants 
favour. The defendants on this i.ato 
were represented by two pleaders and 
both of the pleaders informed the Court 
that they had no objection to the with- 
drawal of the nlea, the fact being that 
the defence to the suit was that Har 
Dayal was of full age at the time the 
mortgage was made. 

This statement having been made, the 
Additional Judge ordered the plaint to ’ o 
returned to the plaintiff for amendment. 
Obviously it was necessary to alter the 
plaint in view of the withdrawal of the 
allegation that the plaintiff was a minor. 
The plaint was duly amended, signed by 
Har Dayal himself who was present, and 
lodged in Court. Alter this had been 
dono. tho learnod Judge prxeoded to in- 
quire regarding tho terms of tho settle- 
ment. Tho 

that tho agreement wn» that the plaintiff 
was to pay a sum of Ids 1,300 to tho de- 
fendants, who were for this consideration 
to relinquish all their rights under the 
mortgage-deed. Tho general agent of tho 
defendant, Badri Bishol was present in 
Court and when ho was questioned regard- 
ing this matter, the only answer ho eoul 1 
give was that ho could not sav exactly if 
R». 1,300 u the ram xed N i matter 
however, was made clear by tho evidence 
of Bahu Brag Narain, who was * « ipou 
oilled u i witness, no deposed hsl he 
terms which woresettlod between* he par- 
ties on 0<lth March 1913 were that the 
plaintiff was to pay a sum of Rs. 1,300 to 
thedofendnnts and that tho defendants 
wore to give up their claim under tho mort- 
gage- deod in suit. It was further agreed 
that the parlies would hear »heir own 
costs. Having ascertained these facts 
tho Judge prooeoded to deliver judg- 
ment. He found that the parties had 
come to terms in the sense above men- 
tioned and ho consequently directed that 
tho plaintiff’s claim to have the mort- 
gage. deod of 9th February 1912 oxecuted 
by him in favour of the defendants, Badri 
Bishal and Sheo Sahai, set aside should 
he decreed upon payment of Rs. 1,300 to 
the defendants. The judgment directed 
that tho sum of Rs. 1 ,300 was to he paid 
on or before 3rl April 1913, failing 
which the plaintiff's claim would stand 
dismissed with coats. 

In order to raise the money which he 
had to pay according to the directions 


contained in this judgment, Har Dayal 
on 31st March 1913 executed a mort- 
gage of the four annas share of Mouza 
Satan in favour of Jagan Nath, who is 
defendant 2 in the present suit, lagan 
Nath, it may ho mentioned, is the lull 
brother of Baij Nath who had been acting 
as the next friend of Har Davnl in tho 
suit of 1912. The mortgage in favour oi 
Jagan Nath was for a sum of Us. 0.000. 

It was arranged that out of thi- money 
Rs. 1,300 should be deposited in Court 
to satisfy tho decree of 29th March 1913. 
We find from tho record (Ex. B-10J that 
ibis sum of Rs. 1,300 was actually lodged 
in Court on 31st March by Har Daj I 
and his mortgagee Jagan Nath. After the 
close of the proceedings in the Court of 
the \ dditional Judge, Badri Bishal and 
Sheo Sahai brought an appeal in this 
Cour 1 . which LiipoMd of on 10th 

March 1913. The case 1 n promised 
in this Court between Badri Bishal and 
m l Sheo Sahai on the one side and Har 

i tho result of tho 
judgment oi this Court was that the ap- 
peal of Badri Bishal and Sheo Sabai was 
allowed in couieqnence of which the de- 
croc of 29th March 1913 of tho Addi- 

. Nath 

tho mortgagoo an i his brother Baij Nath 

)te nade partiei «o the appeal in thia 
Court, hut their names were removed 
from 'ho record and it is common ground 
that ' hat over was decided in this Court, 
in no fecti tho rights o: cither Baij 

Nath or Jagan Nath, whatever they may 
ho. Wo may mention hero that aftor 
taking this mortgage of 31st March 1913 
•lagan Nath brought a suit for redemp- 
tion of the mortgage of ISffSand obtained 
a decreo. He paid the money into Court 
on 23rd March 1914. Tho result, there- 
fore, is that at the present moment Jagan 
Nath is in possession of tho four annas 
share of Mauza Satan as a mortgagee. 

Badri Bishal and Sheo Sahai having 
manage 1 to got the decreo 29th March 
1913 set aside in appeal in this Court, 
have now brought the present suit in 
which tboy claim possession of the four- 
annas share undor tho mortgage which 
was executed in their favour on 9th 
February 1912. One of tho defences- 
which has been set up to this claim and 
the defence which the Subordinate Judge 
has accepted is that Badri Bishal a D ,i 
Sheo- Sahai are estopped from setting u p 
any rights undor their mortgago of 9th 
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tehrur . \ i'i». The Subordinate Judge 
has fowl in favour cf the defendants and 
ha> dismissed the suit cn this ground 
alone. It is this question of estoppel 
which has been argued before us bv the 
learned Counsel for ! he appellants. In 
our opinion the decision cf the lower 
Court is perfectly correct. The facts 
have been stated in detail and it is ins- 
possible, in our opinion, for the appel- 
lants Jo contend that or. these facts they 
are now in a posi ion to set up their 
rights as mortgages und-?r the deed ol 
9th February 1912. It is perfectly dear 
that by the proceedings which were taken 
in Mif ■ i i ti.o A 
Uumo ot j'.'r- Match 1913 the present 
plain till- <i:i reu icrc ! whatever claim 
they Ini ’ un lor this mortgage (ora pay- 
meat oi lis. 1,300 ro be made to them l?v 
liar D.yal. liar Dayal had become the 
plaintiff in the case, nud it is not to be 
doubted that there was a definite agree- 
ment between him and the present ap- 
pellanfcs. That agreement was ccmmuni- 
oate.i totheCourtand idocriowa9 passed 
upon it. On the rtrangth of this agree- 
ment -lagan Nath respondent advanced 
the money on the mortgage of 31 9t March 
1913, and it was cut of this money that 
liar Dayal deposited in Court thoKupees 
1,300 which he was bound to pay to 
Badri Bishal and Sheo Sahai. In theso 
circumstances Jagan Nath has certainly 
the right to say that the present plain- 
tiffs- appellants cannot- as against him, 
bo hoard to set up any rights under their 
mortgage of 9th February 1912. -lagan 
>Nath claims title under Har Dayal. and 
the henofit of an estoppel can he claimed 
loither by the person to whom the repre- 
jsentation is made or by his privy. It is 
'not to bo doubted here that Jagan Nath 
is io privity of estate with Bar Dayal. 
jit may l;e that since the time the repre- 
sentation was made Har Dayal has come 
to somo other arrangement with F-a’.ri 
Bishal and Sheo Sahai. 

That fact, however, cannot deprive 
Jagan Nath of the heoetit of theestcj pel, 
j which passed to him as scon as he t' ok .**. 
iiuortgage ot the property cn 31s: March 
1913! This finding is sufiicient to dispose 
of the case. 1: is not necessary for us to 
inquire into the validity of the mortgage 
set up by Jagan Nath cr whether the 
plaintiffs a^e ir. ; position to uenv ti.a 
validity of that mortgage. It is sutheiet.: 
fer us to say that cn the principle of 


SCKH (Lindsay, J. C.) 1918 

estoppel they are debarred from setting 
up any rights under their own document, 
and, as the whole of their case is based 
up:-n the terms of that document and as 
it is upon the strength of this document 
that they are seeking possession a9 against 
Jagan Nath, the result is that their suit 
was rightly dismissed and their appeal 
must fail. We aitirm the judgment of the 
Court below and dismiss this appeal with 
costs to the answering respondents. 

It.Y. Il.K. Appeal dismissed. 
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Lindsay, J. o 

Gaya Prasad and others — Plaintiffs — 
Appellants. 

v. 

Sada Suka and others — Defendants — 
Respondents. 

Second Appeal No 190 of 1918, Decid- 
ed on 2nd September 1916, Irom docrce 
of Sub- Judge, Lnao, I) - 12tb February 
1918. 

Transfer of Property Act (1882), S. 76 
Usufructuary mortgagee of underpropne- 
tary plot* it bound to pay rent to rupcrior 
proprietor — Suit for contribution agnail 
mortgagor in absence of any atipulation i» 
not maintainable — Contract Act (1672), 
S. 69. 

A usufructuary mortgagee of ur.der proprictary 
plots is. io the absence of any stipulation to tbo 
contrary entered in the mortgago-deed, bound, 
undor tbo provialona cf S. 70 to fay to tbo aupo 
rior proprietor the rent due iu ronpecl of more 
plot*, and U. tbereforo, not entitled to recover it 
by way of contribution from 'the mortgagor un- 
der tbe provision* of S. 09 Contract Act. ^ ^ ^ 

Surendro Nath licy for Tara Shankar 
Shanna—lor Appellants. 

Judgment.— This appeal is up for ad- 
mission under O. 11. R. 11, Civil P. C. 

It arose oul ot a suit which was framed 
as a suit for contribution, and a plea is 
taken in the memorandum of appeal that 
t ie pliiotiOs were entitled to recover un- 
der the provisions cf S. 69. Ccntract Act. 
li>e f 'cis, however, appear to me to ren- 
der an argument of thi c kind quite im- 
i>ossib!e. It it admitted that the plain- 
tifts. appellants aro the mortgagees with 
possession of certain plots of under- pro- 
prietary tenure. The defendants -respon- 
dents weie the mortgagors. The euforior 
proprietor had to bring a suit for arrears of 
rent due in respect of these plots. A decree 
v.ss obtained. The present plaintifls- 
appellaDts objected to the execution cf 
the decree but being unsuccessful, they 
had in the last resort to pay up the ar- 
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rears in order to protect tho mortgaged 
property. Obviously, however, they bavo 
no claim against the mortgagors in re3- 
Ipeot of -the rents sopaid. Cnderthepro- 
. visions of S. 76, T. P. Act, tho mortgagees 
in possession were, in my opinion, liable 
to pay the under-proprietary rent of the 
holding. It is admitted beiore tne that 
in the mortgage-deed there is no contract 
'to the contrary. Consequently the pri- 
mary liability for the rent of the plots in 
question lay upon the plaintitls-appci- 
lantfl; and iu these oiroumiUnoes i: not 
possible for them to set up a case under 
8. 69, Contract Act. Belial under that 
section c-.n ho granted only v.aero one 
porson is interested in the j lycncot ct 
monov which aiiothoi person is hound • v 
law to pay, hut h »re tho dof 
pondonti were not bound « y law to j .• 
tho arrears of rent. That obligation res' 
ed upon the plairtiM's themselves. The 
1 . 

in saying that the plaintiffs were guilty 
cf contributory negligence. Too case is 
not ono of contributory negligence. T ic 
whole reipODtibility for the peyrooo 
those rents lies upon tho plaiotilfs and 
they are not, therefore, ont itle<l to *eok 
any contribution Iron, the defendants- 
mortgagors. Tho appeal is dismissed. 
u.y./k.k. Appeal dismisud. 
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Lindsay, ..T. C. 

./ aga >j no tli Si ngh — Defendant — Appel - 
lant. 

v. 

Drigbijay Singh — Plaintiff— Respcn- 
dent. 

Second Appeal No. 310 of 1917, I)e. 
cided on 23rd July 1918, against decreo 
of l>ist. Judge, Rae Bareli, D‘- 18th May 
1917. 

Juri flic lion —Civil and Revenue— JurUdic* 
tion to decide finally validity of document*. 

I ll proposition that tho Rovtmot Court* have 
LO excludvo jurisdiction to decide finally upon 
tho validity of document of title, tbcugb correct 

a general statement of the law. h »ubj«ct to 
the obvious qualification that the civil Courts 
cannot decide any matter iu which jurisdiction 
biu been exclusively reserved to Revenue Courts. 

IP 488 C 1) 

Iiishtshtoar Xath Srivastava — fer Ap- 
pellant. 

0 oka ran Xath M i rsa — for Respondent. 

Judgment . — The disputo between the 
parlies to this appeal has arisen out cf cer- 
tain proceedings which were taken by the 
plaintiff-respondent, the talukdar, in the 


Revenue Court. Tho talukdar issued a 
notice of ejectment against the appellant 
iu respect cf the lands in suit. Tho ap- 
pellant contested tho notke in the Re- 
venue Court on tho ground that Ire had 
under- proprietary rights. The case was 
fought out as far a; the I'o .rd of Revenue. 
The Board ht-i 1 that tho notice must he 
cancelled on the ground that a prime 
(aoie case of under-pmprietaiy rights had 
beer, made out. Vi e result is that the 
talukdar has brought the p»t.- .nt suit for 
declaration. Tho relief claimed iu para. 12 
of tho plaint is (I) that a declaration be 
made that the defendant bus got neither 
proprietary aor under- propriet y rigitis 
in tho land in suit, (2) that i:o is a mere 
ten i tf t’ •> land in question, (:>J that 
the lease (patta) which is set up bv the 
• I ai 

the decision t f tho Bond of Revenue is 
erroneous. 

Tho Comt > below have found that 
the defendant has neither proprietary 
nor un ler-propiiei :rv l ights in tho lands 
in suit and that finding i- not disputed 
h the t| i ell ml . Tin with which 
tho lot COnK lit Court is that 

tho Courts below were wroog in giving 
a decision as to the gouuinoness of the 
patta, that is to say, the document 
upon which tho appellant had relied in 
tho Revenue Court. It is said that tho 
civil Court had no jurisdiction to give 
any declaration regarding the genuineness 
or otherw ise of tbit document. In my 
opinion this contention must bo allowed 
and tho docrco of the Court below must 
ho modified accordingly. It appears that 
during the trial in tho Court of Iir9t in- 
staLco the defendant admitted Unit he 
was not in a politicu to claim propiio- 
tary or uuder- propriotary rights in those 
lands. Ho sot up the case that ho was a 
tenant with a right of cccupaney. Con- 
sequently tho only matter upon which 
tho parties roinaiood at issue aftor those 
admissions had been made was whothor 
the defendant was, as the plaintiff des- 
cribed him, an ordinary touantof the lauds 
in suit or whether ho was an occupancy 
tenant, as he himself claimed to be. Ob- 
viously a civil Court could give no decla- 
ration on a question of this kind. It is 
well settled that tho Revenue Courts have 
exclusive jurisdiction to determine the 
class to which a tenant belongs. This 
being so, it seems to me that after the ad- 
mission made by tho defendant the Courts 
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below were wrong in going further for the 
purpose of determining whether or not 
the document 9et up by the defendant was 
a genuine document. On behalf of the 
respondent I have been referred to a 
mlingof my own reported as Debi Bakksh 
v. Ram DJiani (l) in which it was laid 
down that the Revenue Court9 have no ex- 
culsive jurisdiction to decide finally upon 
validity of documents of title. As a 
general statement of the law this appears 
!to me to be correct, but it i9 necessarily 
subject to the qualification that the civil 
Courts cannot decide any matter in which 
jurisdiction has been exclusively reserved 
if:o tho Revenue Courts. It appears to me 
•that in the present case the issue regard- 
ing tho genuinones9 or otherwise of tho 
patta relied upon by the dofendant-appel- 
laut could only be decided with the object 
of determining a question which is ex- 
clusively reserved for the jurisdiction of 
the revenue Courts, namely, whether tho 
defendant is an ordinary tenant or a 
tenant with a right of occupancy. 

Tho rosult is that the appeal hallowed. 
Tho decree of tho Court below is modi- 
fied by striking out tho declaration re- 
garding tho genuineness of the p itta relied 
upon bv tho defendant-appellant. Tho 
parties will hoar their own costs. 

ii. v./k.k. Appeal allowed. 

(1910) 19 0 C 59=36 ICllG. 

• ft* — — 
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Lindsay, J. C. 

Ram Piyarc Lai— Appellant. 

v. 

Nagcshwar— Respondant. 

Second Appeal No. 382 of 1917, Decid- 
ed on 29th July 19is, against the decree 
of Dist. Judge, Gonda, D /- 27th August 
1917. „ „ . . 

Cosharert —Joint Property — Exclusive 
possession by one cosharer for long time— 
Other cosharers are not entitled to eject 
but can claim partition. 

Tho general rule as regards the enjoyment ot 
joint propertr bv cosbarcrj is that one cosbarcr 
has uo right to appropriate to himseil a specific 
portion of tho common land and to exclude his 
cosharer* from all u«c and enjoyment of the 
;ame without.a lawful partition. But where a 
person has been in jyissession of a piece of joint 
laud for a longtime without any let or hindrance 
bv the other cosharers, the latter have no right 
to eject him or his transferee or to disturb bis 
possesion or enjormeot otherwise than by seek- 
ing partition, and he is entitled to continue in 
such possession so long as such user dees not 
interfere with the use by other ccsharcrs of 
what is in their possession. [P 299 C 1] 


Basudeo Lal—ior Appellant. 

Oirja Scran Lai and S.N.Roy—lox 
Respondent-. 

Judgment— After hearing the learned 
counsel in this case and considering the 
evidence, 1 am of opinion that the deci- 
sion of the lower appellate Court is 
erroneous. I think the decree of tho 
Court of first instance ought to be re- 
stored. The plaintiff’s case was that he 
is a Zemindar in the village, that he 
occupies a house there and that ia front of 
that house there is a piece of laud which 
is used as “sahen darwaza.” In other 
words, tho land is an open spaco the 
occupation of which is enjoyed by the 
plaintiff for tho convenience of his house. 
Ilis complaint was that tho defendant, 
who is also a Zamindar in the village and 
has his own house somo distance away 
had come and driven cattle pegs iu tho 
land in question and also deposited 
manure, the result beiug au interference 
with his right of enjoy moot. It is perfect- 
ly plain from a perusal of tho oral evi- 
donee iu tho case that tho witnesses on 
neither side are to be believed. They 
seem to bo p.artizan witnesses who aro 
ready to swear to anything. The fact, 
however, remains that there i9 somo 
documentary cvideoco which goes to show 
that tho plot iu suit in tho year 1884 
stood in front of tho house of a man 
named Ram Raton. It is described in 
th is document Exhibit A-3 as being sahen 
darwaza.’’ The defendants story is that 
this house now occupied by the plaintitf 
was once in tho possession of a tenant of 
his. Whether that ia so or not appear! 
to mo to nuke no difference. The admit- 
ted fact remains that the plaintiff Rani 
Piare Lai has now boon occupying this 
house for some years past: indoed some 
of tho defendant’s witnesses admit that 
he has built or rebuilt the house. If that 
is so, then it soems to me that the plain- 
tiff is entitled to the undisturbed enjoy- 
ment of this land in front cf his house, 
provided that in doiDg so he does not put 
the other cosharers to inconvenience and 
that they are. in a similar way. enjoying 
tho exclusive possession of plots of land 
in front of their own houses. I do not 
agree that the case set out in the plaint 
was a vague caso. It is true that thero 
is no claim for an easement; nor again is 
there any claim to absolutely exclusive 
possession. The law has. I think, been 
laid down correctly in a ;3 lament of 
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Pandit Kanhaiya Lai which is reported 
as Sobha Singh v. Ganga Baklish (1). 

The general rule is that a cosharer 
has no right to appropriate to himself a 
specific portion of the common land and 
to exclude his cosharers, from all nse 
and enjoyment of the same without a 
lawful partitiou. But where a person 
has been in possession of a piece of joint 
land for a long time without any let or 
hindrance by the other cosharers, the 
latter have no right to eject him or his 
transferee or to disturb his possession 
or enjoyment, otherwise than by seeking 
partition, and he is ontitled to continue 
in such possession so long as such user 
does not interfere with the user of the 
other coaharers of what is in their 
possession. The law as laid down there 
3001119 to me to lit this caso exactly. It 
is not to he doubted that the piece of 
land in front of the house now occupied 
by the plaintiff has fora very long period 
boon used by the occupints of the house 
as “gallon darwaza." It is also apparent 
from tho map which was prepared by 
the Commissioner that the defendant 
Nageshar has lots of room in front of hi* 
own dwelling house for tho pur|*oses of 
making a manure heap and tying up an I 
foeding his cattlo. I can only come to 
the conclusion that ho has deposited 
manure and driven these pegs in front of 
the plaintiff's house for the purpose of 
annoying him. If tho defendant is not 
satisfied with tho present arrangement, 
his remedy is to seek partition of this 
abadi area. Probably what lias given 
rise to this 9uit is the fact that within 
tho last year or two tho plaintiff has 
orootod some sort of ohabutr.i on tho land 
in dispute to be used for tho purpose of 
religious recitations. It may bo that tho 
defendant objocts to this erection, but as 
I have already said, if he is not satisfied 
with tho arrangements as they are, he i9 
at liberty to apply for partition. As 
things are at present, it seems to mo that 
tho plaintiff 13 not interfering in any way 
with tho right of the other cosharers to 
enjoy for the time being exclusive posses- 
sion of the pieces of land in front of their 
houses. I allow tho appeal, set aside the 
order of the Court below and restore the 
decree of the Court of first instance. The 
plaintiff will have his costs both here 
and in the lower appellate Court. 
u.v./it.K. Appeal allo wed. 

1. 4 O A L R 319. 
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Kanhaiya Lal, A. J. C. 

Mahadeo Gii — Plaintiff— Applicant. 

v. 

Bhagwant Singh and another — Defend- 
ants— Opposite Parlies. 

Civil Revn. No. 73 of 1917. Decided 

on 6th dune 1917, against order of District 
Judge Fvzahvl. I) - 17th March 1 ' 1 T . 

JurUdiction — Civil and Revenue — Suit by 
heir of undrr-proprielor— Rf lolionfchip of 
landlord and tenant denied and heirship dis- 
puted — Subsequent admiasion of heirship 
does not ou*t jurisdiction of civil Court. 

A subsequent adcnU<*Ion of a fact cannot ta*o 
i«iv a jurisdiction if it is once vested. 

3 [I* 284 G 15 

The plaintiff sued for possession of certain 
undcr-propdetarv plots on tho allesatioo'that ho 
was the heir of the deceased uudcr-propriolor 
\nd hi J ten -dispossessed from those plots by 
th« defendant landlord. Tho defendant denied 
thi allegation hut at the time of argument in 
the Court of tir»t instance he admitted that tho 
plaintiff «•« the heir of tho deceased under-pro- 

, r //e/d. that tho relationship of landlord and 
tenant having been denied in the ple.idinas a ,,a 
tho pU'.utiff’s right of succession b-inu in dispute 
tho suit wa« rightly filed in tho civil Court. 
ICO CM hi*!. (P 283 C 2] 

Mohammad Waim — for Applicant. 

M. A Khan— for Opposito I'artios. 
Judgment.— Thoiplots in dispute wore 
hold in hirt rigiit'by Shoo Pershad Cosain 
who was succeeded by bis disoiplo 
Sbeogir, who died about fivo yoars ago. 
It was at one time doniod that tho plain- 
tiff was the disciplo and hoir of Sheogir 
but at tho time of argumout in the Court 
of first instance, tho plaintiff’s right to 
inherit the under- proprietary holding of 
Sheogir was concede!. Tho plaintiff al- 
leged that ho was in propriotary posses- 
sion of the plots for a year after the death 
of Sheogir and was ejected about four 
years before this suit. It is not clear, 
however, whother if ho held the land in 
his possession he did so through tenants, 
or was in cultivatory possession of tho 
same. Tho defendant doniod that the 
plaintiff ever got possession. 

Tho Courts below returnod tho plaint 
(or presentation to the propor Court, 
though no issue was raised on the point. 
As the right of succession was disputed 
in this case, the case was not, as point- 
ed out in Thakur Kishen huer v. 
Mahant Bajrang Das (l) and hagliuhar 
Dayal v. Chand an (2). excluded from the 
jurisdiction of the civil CourL_ .Ajm?: 

1. (1693) IOC 1 72. 

2. (1907) 10 0 C 23. 
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sequent admission of a fact cannot take 
away a jurisdiction if it was once vested. 
iThe patwari says that the defendant has 
been in possession for six years, and there 
is no positive evidence on the record to 
show that the plaintiff ever got posses- 
sion or was in physical occupation of the 
land himself. The decision in Chandika 
Bakhsh Singh v. Mt. Raghunath Kun- 
war (3) would apply, if the plaintiff was 
not in physical occupation. In any event 
the relationship of landlord and tenant 
was denied in the pleadings, and the suit 
was rightly filed in the civil Court. 
The application is, therefore, allowed and 
the suit remanded to the Court of first 
instance for disposal on the merits. The 
oosts of this application will abide the 
event. 

B.v./R.K. Case remanded. 

3. (1013) 1C O C 105=18 I C 284,* 
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Stuart and Kanhaiya Lal, A. J. Cs. 

Abbas Bandi Bibi and another — Plain- 
tills— Appellants. 

v. 

Abdul Ghani and another — Dofondants 
— Respondents. 

Second Appeal No. 208 of 1917, from 
decroo of Dist. Judge, Fyzabad, D/- 23rd 
February 1917. 

Oudh Law* Act (18 of 1876), Ch. 2. S. 9. 
-Pre-emption— Sale of bouse by riaya— 
Suit for pre-emption it not maintainable. 

A talc by an occupior of a bouto in a Tillage 
who bat merely the ordinary rigbtt of a riaya in 
it, docs not givo rise to a right of pre-emption ex- 
ercisable under.Ch. 2, Oudh Laws Act, in asmoch 
as under S. 9 of that! Act, unless the transferor 
is a proprietor of a proprietary or under-proprfetar> 
tenure or a share in such a tenure, no rtgbl of 
pro-omptiou comes iuto being. 4 O. C.V>. ton. 

F [P 291 C 1] 

T Vazir Easan—ior Appellants. 

Mohammad Wasim—lor Respondents. 

Judgment . — The facts of this case are 
very simple. A widow called Asuda was 
the occupier of a house in Rasba Jala.pur, 
Fyzabad district. She had in this house 
the ordinary rights of a riaya, that is to 
say, she owned the materials but bad no 
title in the site. She sold this house to 
one Abdul Ghani. The proprietors of 
the village have sued to exercise a right 
of pre-emption under the provisions of 
Ch.2 , Act 18 of 1876. The lower Courts 
dismissed the suit, relying on the deci- 
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sion in Afangal v.Raja Partab Bahadur 
Singh (l). The learned counsel for the 
appellants at the first hearing of this ap- 
peal admitted that, if that decision were 
followed, this appeal must fail. He stat- 
ed, however, that he proposed to ques- 
tion the view of the law taken in that de- 
cision. The appeal was accordingly re- 
ferred to a Beach for decision. In Man- 
gal v. Baja Partab Bahadur Singh (l), 
Mr. Spankie laid down that, unless the 
sale vti one by a proprietor or under- 
proprietor of the land in a village, no 
right of pre emption was created. The 
learned counsel for the appellants has 
argued on the following lines. Under the 
provisions of S. 6, Act 18 of 1876, what 
is referred to as ‘the right of pre-emp- 
tion” is stated to be 

“* right of tbo persons hereinafter mentioned or 
referred to acquire, in the case hereinafter spe- 
cified, immovable property in preference to all 
other pereons." 

Ho points out that that section does 
not specify who are the persons who ac- 
quired the right but that thoso persons 
are specified in S. 9 in the ordor in whiob 
they are ontitled thereto, that is to soy: 
(1) cosharers of the sub-division (if any) 
of the tenuro in which the property is 
comprised, in order of their relationship 
to the vendor or mortgagor, (2) cosharer9 
of the wholo mahal in the .samo order, 

(3) any member ofthe village-community, 

(4) if tbe property bean under- proprie- 
tary tenure, the proprietor. lie thus 
finds the persons entitled to tho right. 
Ho then proceeded to cousidor what was 
tho property to which the right applied. 
That is found in S. 7. It is tho property 
in all village communities, whether pro- 
prietary or under-proprietary, and in tho 
case referred to in S. 40, Oudh Land Re- 
venue Act. and extends to the village site, 
to the houses built upon it, to all lands 
and shares of lands within the village 
boundary, and to all transferable rights 
affecting such lands. He argued that, as 
this was a house built upon the village 
site, it was property to which the right 
applied, and, as he finds the appellants 
amongst the persons entitled to tho right 
and the property in suit as property sub- 
ject to the right, he argues that there 
must be a right of pre-emption in their 
favour. This argument, however, ignores 
the existence of two other necessary con- 
ditions. To establish such a right of pre- 


1. (1901) 4 O C 26. 
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emption as created by Ch. 2 of the Act 
we must discover constituent elements: 

Firstly, the person entitled to the right« 
secondly, the property over which the 
right can bo exercised, thirdly, the nature 
of the transfer, fourthly, the status of 
the transferor. 

His argument does not cover the two 
latter points. The nature cf tbo trans- 
fer is given in S. 10. It must be ?. pri- 
vate sale or a foreclosure of a mortgage. 
Hero there was a private ecle, so that 
question is settled. But where his argu- 
ment fails is with regard to the fourth 
point. Under S. 9. unless the transferor 
isthe proprietor of a proprietary or under- 
proprietary tenure or a shard of such a 
tonuro, no right of pro-omption cornea 
into being. This point i9 not nr. lo very 
cloar in Mangal v. Itaja Partab B.iha - 

dur Singh 0). Bat it i* m 

the point upon which Mr. Sp.\nk:e bi-*od 
his decision. Thu words of Chapter 
must ho strictly construed. It could not 
be suggested for a moment that, whore 
the transfer has boon bv r. gi't. any right 
>1 pre-emption coull oxi<t *.r. It equal- 
ly the caso tlut, where the transferor is 
not a proprietor of a proprietary or under, 
proprietary tonuro or a share in such r. 
'tenure, no right of pre-emption com.rs 
into being. We, thoreforo, accept the 
principle laid down in Wanqal v. Uaj i 
Partab Bahadur Singh (1) and di-mi-; 
this appeal accordingly. The appsllauts 
will pay their own costa and those of the 
respondents. 

li.v./lt K. Appeal dismissed . 
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Kaniiaiya Lal and Daniels, A. J. Cs. 

Pnghubar Singh — Defendant — Appel- 
lant. 

v. 


Ga jra j 3i ngh and another — Plaintiffs — 
Respondents. 

First Appeal No. 79 of 1916, Decided 
on 9th May 191S, from decree of Sub- 
Judge, Unao, D, - 31st March 1916. 

Custom — Proof of — Wajibularz — Value 
depends on circumstances under which entry 
is made. 

The value of a wajibularz as evidence cf % 
custom depends upon the circumstances under 


which the entry with regard to the custom camo 
to be recorded in it. [P 292 C 2] 

Gokaran Nath Misra and Zahuy 
Ahmad — for Appellant. 

A. P. Sen — for Respondents. 

Judgment . — This appeal arises ou of 
a suit for the partition of a two-third 
share out of certain joint properties. The 
relationship between the parties will ap- 
pear from tho pe ligree given by the 
learned Subordinate JuJgo in this judg- 
ment. It is not disputed that tho par- 
ties were living jointly till the date cf 
the suit. Tho main contention oi tho de- 
fendant -appellant if* that the properties, 
the partition of which was decreed by 
Iha Court below, were impartible and 
helor < 1 exclusively to tho defoodant- 

^ * ril |o ib 

Tho loirned Subordinate Judge found 
lid pi ; -1 is* : ’bio and 
th joint family . of which 
the phintifls and tho defendant wore 
iv ers. The allegation of impariibility 
resie ou r. very 3locder foundation. The 
dofend r;. appellant alleges tint hy reason 
of a family custom one member cf the 

ib!y tho ol lost, is entitled 

to • i • ‘'-icu of tho family property and 

ly entitled to 
claim a r.aiatonancoallowaoco. JIo re- 
IL i >up|*ort ol that contention on a 
v:»t made in tlio wajibularz of tho 
vi Beoii Islamabad props rod at the 
lir-i Regular Settlmoout, on certain state- 
men'. - made by Mehsrban Singh in pro- 
vic n suit?, and same oral evidence show- 
ing the me do in which tho property is 
8-vid to havo dovolvod from time to time. 
As regards tli9 wajibularz, its value as 
evidence of a custom is considerably dis- 
counted by the fact that Meharban Singh, 
who wr.s recorded as the solo owner of 
Tarof llautana cf this village ut tho first 
Regular Settlement and wbo was pro- 
bably responsible for tho entry contained 
in it. knew that other claimants might 
come forward to claim a skaro in tho 
estate. In tho history cf tho village ap- 
pended tc the wajibulor/. (Ex. R) it was 
stated that the first Summary Settlement 
of Patti Rautana was made by tho British 
Clovorcaent with Ram Bakhsh Singh in 
1264 Fasli. Ram Bakhsh Singh was tho 
grandson of Dalganjan Singh, ono of the 
uncles of Mebarban Singh. The defen. 
danUappellant admitted before the Court 
below ou 24th January 1911 that the 
person who held the 09tate before Mohan 
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ban Singh was Dalganjan Singh. Dalgan- 
jan Singh had two sons, Narpat Singh 
and Bhawani Singh. Ram Bakhsh Singh 
was the son of the latter, and oven if the 
devolution of the estate was governed by 
v. family custom of impartiality, Mehar- 
ban Singh could not have succeeded Dal- 
ganjan Singh, so long as Narpat Singh and 
Ram Bakhsh Singh were alive. The 6rst 
Summary Settlement was followed by the 
Mutiny, in the course of which numerous 
persons loft thoir holdings or estate for 
Iear or other cause. In the settlement, 
which took place after the Mutiny, 
Mobavban Singh got himself recognized 
as the solo proprietor of the Patti, 
known as Taraf Riutana, and executed a 
kabuliyat in regard to the samo. He wa9 
naturally anxious at the samo tirao to 
ensure that no member of the family 
should claim a share from him, and this 
bo safeguarded by getting a custom re- 
corded in respect of Taraf Rautana that 
if a person diod leaving several sons by a 
married wife, his oldest son was to be 
the ownor of tho property and to be res- 
ponsible for the education and mainten- 
ance of the remaining sons. No such 
custom was recorded as prevailing in the 
other Taraf3 or Pattis. lie meant there- 
by to hold tho proporty exclusively for 
his life and to excludo the junior mem- 
bers of tho family from participation, 
and this he did effectively, for whon 
tiatta Singh and Narpat Singh filed sepa- 
rate suits for the recovory of thoir shares 
in tho Patti, he pleaded that there was 
no custom of division in the family and 
that the claimants had no right to got 
possession of any share. w . 

The suits of Lalta Singh and Narpat 
Singh were dismissed on the ground that 
they had foiled to establish thoir Posses- 
sion within limitation. Ram Bakhsh 
Singh filed no suit. On tho death of 
Mebarban Siogh tho names of his sons. 
Saowal Singh, Raghubar Singh, Dburen- 
dra Singh and Gajraj Singh, were entered 
in the revenue papers in pursuance of an 
order of the revenue Court dated 9th 
November 1SS1 (Ex. 5). and when San- 
wal Singh died mutation of names was 
similarly effected in respect of his share 
in favour of his widow Mt. Kalkin 
(Ex. 16). So far a3 Lalta Singh and Nar- 
pat Singh were concerned, they only suc- 
ceeded in retaining possession of certain 
oultivatorv plots on payment of rent 
(Ex. A-l (2)), while Mt. Narain Hoar, 


the widow of Ram Baksh Singh, was 
allowed to remain in possession of certain 
other land free of rent as a guzaradar 
(Ex. 2). It is significant however that 
in the partition which took place in 1887 
Taraf Rautana was formed into a Mahal 
and recorded as belonging to Raghubar 
Singh and his brothers (Ex. 9), and in 
the wajibularz which was prepared at 
the last Settlement in 1300 I'asli the 
Mahal was shown as an undivided zamin- 
dari with Raghubar Singh, tho present 
defendant-appellant, as lambardar. One 
of the paragraphs of tho wajibularz 
then prepared stated: 

•Raghubar Singh lambardar, after making col- 
lections from the tenants, deposits tho revonue 
and other demands in tho Government Treasury, 
and incurs village expenses, if any, and being 
joint in mess, no necessity has arison for a rendi- 
tion of accounts among Raghubar Singh, Sanwal 
Siogh, Dhurendra Singh A Gajraj Singh: Lx. 7. 

Raghubar Siugh himself verified this 
entry. There can be no doubt the 
refore from tho subsequent troatmont 
of the proportv both on the doaths 
of Mehorban Singh and Sanwal iSmgh 
at the time of partition and subge- 
quent settlement that the so-callod cus- 
tom of impartiality recorded in tho 
wajibularz was a bogus outry or a nul- 
lity and was never put into forco. I ho 
statements made by Moharban Singh in 
the suits filed against him by Lalta Singh 
and Narpat Singh were similarly value-| 
less and were prompted by considerations; 
of solf-intorost. The oral evidence ad- 
dueed by the plaintiffs is of a most un- 
satisfactory character. Tho family to 
which the parties belong is known as the 
family of Rawats; but the suggestion that 
one of the members of the family, who- 
ever i9 considered fit and eligible, is 
selected as a Rawat by tho Janwar 
Thakurs of tho 21 villages roundabout 
Bcoli Islamabad to settle their disputes 
and to receive thoir homage annually on 
the occasion of Holi, seems to bo entirely 

unfounded. The witnesses of the defen- 
dant stated that Rawat was tho ancestor 
who founded the Patti; but whether that 
was so or not. the office of Rawat, it 
existed, had no connexion with or boar- 
ing on the partibility of the estate held 

by the family. , ot , 

In his statement of 24th January Ul 
the defendant-appellant admitted: 
belong to Taraf Rautana and are caUed 
Rawats,” and one of the witnesses I3ba- 
bhuti Singh (D. W. 8) stated that be wig 
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also a Rawat and all of the Rautana 
Thoks were called by that name. Rawat 
is obviously a family title and no infer- 
ence as to the impartiality of the pro- 
perty held by the family can j»3 drawn 
from the possession of that title by its 
members. The learned Subordinate Judge 
who heard the evidence, adduced by the 
plaintiff, disbelieved it and we see no 
reason to oomo to a different conclusion. 
The family having been admittedly joint, 
the property in dispute has been rightly 
treated as joint family property. The 
plaintiffs are entered as the owners of 
fcho landed property in dispute to the ex- 
tout of a two-thirds share, and the more 
fact that any portion of it may have been 
purchased in the name of one or other of 
the members makes no difference. In (act 
no argument has been addressed by tho 
learned couosol for tho appellant on that 
point. Tho question raised in the memo- 
randum of appoal regarding the theft of 
Us. 85,000 by the plaintiffa-reapondenta 
has similarly not been pressod. Tho 
partition of tho landed property cm pro- 
cool in the mauner providod by 8.51, 
Civil P. C. The appoal fails and is dis- 
missed with coats. 

n.V./it.K. Appeal dismissed. 
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Lindsay, J. C. 

lie m Madho and another ‘-‘Defendants 
— Appellants. 

v. 

Hir Hal Singh aud others — Plaintiff 
and Dofondants — Respondents. 

Second Appeal No. 275 of 1917, 
Decided on 9th April 1918, against de- 
croo of Sub- Judge, Unao, D /- 13th April 
1917. 

(a) Limitation Act (1908), S. 19 — Acknow- 
ledgment muil be of liability in reaped of 
right claimed though every consequence of 
thing acknowledged need not be specified. 

Tho acknowledgment to which S. 19, Lim. 
Ac!, refers must bo an acknowledgment of liabi- 
lity In respect of tbo right claimed, though it 
need not specify every consequence of the thing 
acknowledged. (P 294 C 2) 

(b) Limitation Act (1908), S. 19— Right ac- 
knowledged must be of same description as 
right in suit— Recital in sale-deed that a 
sum is left with vendee to pay off mortgage 
does not amount to acknowledgment of 
mortgagee’s right to possession. 

The right acknowledged must be o! tho same 
description as tho right which is the aubject of 
tbo suit. [P 295 C 1) 

A recital in a sale-deed that a sum of money 
has been led with the vendee to pay of! a mort- 
gage executed by the vendor, does not amount 


to an acknowledgment of the right of tho mort- 
gagee to obtain possession of tbo mortgaged 
properly >o as to enable the mortgagee to claim 
that limitation for a suit for pcsicssion began 
to ran from the date of llie sale-deed. 

IP 295 C lj 

Ham BharoscLal — for Appellants. 

Bari Kishen l'Jhaon — for Respon- 
dents. 

Judgment.— ’The principal question 
for determination in this appeal is ono of 
limitation. Tbo facts are as follows; 
On jOfch July 1897 ono Bbairon Singh, 
the owner cf a 1 anna odd pies share in 
the village of Thur, mortgaged with 
possession a plot No. 0 measuring ) high* 
odd to Jograj Singh, the father of the 
plaintiff. respondent. The mortgage money 
was Rs. 100. It was agreed that the 
mortgagee was to remain in possession 
of the property. He was to be allowed 
to appropriate Re. 7-8.0 cut of the in- 
como of the property in lieu of interest; 
the balance, namely, Rs. 2-8.0 a year 
was to he paid to tho mortgagor on 
account of tho Government revenue. It 
was alleged in the plaint that a dead of 
further charge on this property was 
oxecutod on 18th August 1899. It bus 
l»3on found, however, by both tho Courts 
below that tho document which was oxe- 
cuted on this d.tto did not creato a charge 
on tho mortgaged property. In tho year 
1906, Bhaircn Singh, tho mortgagor, sold 
the whole of his share to one Chandar 
Nath, who was the father of defen- 
dants 5 to 7 and the father-in-law of 
defendant 8. The sale was for a sum of 
Rs. 3,000 and the dcod shows that 
money was loft with the purchasers to 
pay off various encumbrancers including 
Jograj Singh, the father of tho plaintiff. 
I.ator on those purchasers executed a 
dcod of mortgage bv conditional sale in 
favour of defendants 9 and JO. The latter 
brought a suit for foreclosure and ob- 
tained a decree and they are now ad- 
mittedly in possession of tho share whioh 
belonged once to Bhairon Singh. In the 
plaint it was stated that Jograj Singh, 
the mortgagee, and after him tho plain- 
tiff had remained continuously in posses- 
sion of the mortgaged plot No. 6 till 
30th June 1915. In para. 7 of the plaint 
it was stated that the defendants had 
dispossessed him on 1st July 1915. Tho 
cause of action for the suit was alleged 
to have accrued on this latter date and 
consequently the prayer was for posses- 
sion. In the alternative the plaintiff 
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asked for a money decree, that is to say, 
for the money due in respect of the 
mortgage-deed of 1897 and the so-called 
deed cf further charge of 1S99. 

Various plea9 were raised by way of 
defence. One of them was that neither 
the plaintiff nor his father had at any 
time sinco tho mortgage of 1897 been in 
possession of plot No. 6. But the Courts 
below have found that this is the case, 
and consequently it is clear that the 
statement contained in para. 7 of the 
plaint to tho effect that tho plaintiff was 
dispossessed on 1st July 1915 is untrue. 
It was further pleaded that the suit ler 
possession was barrel by timo. Both the 
Courts below have held that the suit 
would have boon borred were it not 
for tho fact that on 11th April 1906 
an acknowledgment was made by the 
mortgagor Bhairon Singh, which had the 
effeot of starting a fresh period of limita- 
tion. This acknowledgment is contained 
in the sale-deed which Bhairon Singh 
executed in favour of Cbandar Nath, and 
tho plaintiff relies upon tho statement 
contained in this deed in which the exis- 
tence of a mortgage in favour of Jograj is 
admitted. I have already mentioned that 
a portion of the purchase money was loft 
with the purchasers for the purpose of 
rodcoming previous mortgages -Deluding a 
mortgago of Jograj Singh. Tho Courts, 
therefore while they held that the story 
of tho plaintiff regarding his disposses- 
sion in tho beginning of July 1915 was 
not made out, hold nevertheless that by 
reason of this acknowledgment ho was 
entitled to maintain a suit for possession 
as mortgageo and that he had 12 years 
dating from 11th April 1906 to bring 
tho suit. Thesuit was accordingly held to 
howithintime. The Court of first instance 
gavo a decree for possession and this has 
been maintained in appeal by the Sub- 
ordinate Judge. 

It ha9 been argued before mo in the 
first place that insmuch as the plaintiff 
failed to make out tbe case which he set 
up in the plaint his suit ought to have 
been dismissed. I am net prepared to go 
to the length of accepting this argument 
for it seems to me that if the Courts 
below were satisfied on tho evidence that 
the right to recover possession of the 
mortgaged property was still subsisting, 
it was open to them to enforce it in the 
present 9uit. I am unable, however, to 
agree with the opinion of the Courts 
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below that the statement contained in the 
sale-deed of 11th April 1906 amount- 
ed to an acknowledgment which had the 
effect of extending tho period of limita- 
tion for a suit for mortgagee possession. 
Limitation for suoh a suit began to run 
on 20th July 1897, the date upon 
which the mortgage deed was executed. 
If wo turn to the sale-deed of 11th April 
1906, all we find is a recital by Bhairon 
Singh that a sum of Rs. 835 had beon left 
with the vendee for payment of the mort- 
gage-money due on mortgages executed by 
the vendor in favour of Raghunandan, 
Jadunandan, Sbconandan, Chauharja Singh 
Desraj Singh and Jograj Singh. It was 
further recited that tho purchasers might 
pay the monoy either privately to the 
mortgagees or might doposit it in Court. 
It was further provided that any balanco 
out of Rs. 835 left after paymont of the 
mortgago debts was to bo returned to the 
vendor. If this suit were a suit for tho 
mortgage money, it might I think be pos- 
sible to construo the recital in this dood 
of sale as amounting to an ackoowlodg- 
raent under S. 19, Lira. Act, that is to 
say, an acknowledgment of liability on 
the part of Bhairon Singh to pay 
tho mortgage- monoy to Jograj Singh. 
But at the time this sale deed was exe- 
cuted any suit for tho mortgago- monoy 
was barred. 

In tho circumstances tho right of tho 
mortgageo to bring a suit for tho mort- 
gage-moDey was tho right conforrod by 
S. 68. T. P. Act, and for a suit of this 
kind limitation at tho most could be G 
years under tho provisions of Art. 1 16 of 
tho Schedule to tho Limitation Act. Tho 
salo-decd, however was executed more 
than 6 years after the date of tho mort- 
gage and so this statement in the deed of 
sale would not save limitation for a suit 
for mortgage money. The claim for a 
money decree therefore was barred by 
time. There remains the question as to 
whether the recital in this sale-deed can 
extend the period of limitation for a suit 
for mortgagee possession. In my opinion 
it dees not. The acknowledgment to 
which S. 19. Lim. Act. refers must bo an 
acknowledgment of liability in respect oi 
the right claimed, though it need not 
specify every consequence cf the thing 
acknowledged. There is not a word in. 
the sale-deed which either directly or nv 
implication can be treated as amounting 
to an acknowledgment on the part or 
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Bhairon Singh regarding the right of the 
mortgagee Jograj Singh to acquire posses- 
sion of the mortgaged property, and 
indeed so far as I can see, it was never in 
tho mind of Bhairon Singh to make any 
Istatement regarding possession. If then 
'the principle is that the right acknow- 
ledged must bo of the same description as 
the right which is the subject of the suit, 
it seems to me that this recital in the 
mortgage- deed cannot be treated as an 
acknowledgment which enables the plain- 
tiff to claim that limitation for a suit or 
possession began to run from the date of 
tho sale-doed. I hold, therefore that the 
view of the Courts below is erroneous and 
that there is no acknowledgment in the 
salo of 1900 whioh saves limitation. The 
olaim for possession wa9 time-barred and 
as already mentioned any suit for the 
mortgago-money was also beyond time. 
I allow the appeal, set aside the decree 
of tho Court below and diroct that tho 
plaintiff’s claim ho dismissed with costs 
in all throo Courts. 

B.V./R.K. Appeal alloxocd. 
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Stuart ani» Kanhaiya Lal, A. .1. Cs. 
Ham Sud/i— Prisonor— Appellant, 
v. 

Emperor — Opposito Party. 

Criminal Appeal No. 2C>2 of 1917, De- 
cido l on 18th January 1918, against order 
of Seas. Judge, Gonda, D/- 7th Soptembor 
1917. 

Criminal P. C (1898). S. 164 (3)-Memo- 
randum referred to in S. 164 (3) not made — 
Confeaaion it not admissible. 

Whore a Magistrate in recording a confession 
tofvi'os'to make the memorandum ref- rred to in 
8. 161 (8) on the ground that in hit opinion 
tho confession hat not been volunt ally made 
such confosslon cannot form ptrt of tor judicial 
rocord and i* therefore, iuadmiMiblo in evidence: 
9 Dorn. L. It. 950, Foil. [P 296 C 2) 

Government Pleader — for tho Crown. 

Order of Reference 
Lindsay, J. C.— 'Tho appellant in 
this case is Ram Sudh, a Lonia who has 
been convicted by the learned Sessions 
Judge of Gonda on a charge of having 
murdored his wife. The principal piece 
of evidence against the accused is a con- 
fession recorded by a Magistrate on 11th 
July. Tho record of hi9 confession is a 
long one, and it appears that after the 
statement was made the Magistrate put a 
number of questions to the accused before 
he closed the making of the record of 


his statement. Tndor law a certificate 
is required to be attached to a statement 
made in these circumstances, and the 
Magistrate ha9 appended a csrtificate in 
which he expresses his opinion that the 
confession made by the accused was not 
a voluntary confession. A question of 
law, therefore, arose before the learned 
Judge for disposal. His view was that 
ho was not hound by this cxprfssiou of 
fcne Magistrate’s opinion and for a variety 
of reasons which I shall have to consider 
later on, the Judge camo to tho conclu- 
sion that tho statement made by the 
prisoner was admissible; and he has relied 
upon it for tho purpose of convicting tho 
accused. While I am disposed to agree 
with tho learned Judgo e view that the 
opinion expressed by a Magistrate after 
taking tho statement of confession made 
by an accused man is not conclusive 
upon tho Court, nevertheless it lias to 
bo conceded that the opiniou is a matter 
whioh has to he carefully weighod when 
dealing with tho question whether the 
statement should ho availed of for the 
purpose of convicting the accused. In 
oases where there has been an omission 
to furnish tho certificate required by 
tho section, the practice is to call tho 
Magistrate and examine him as a wit- 
ness; and similarly I think in a case like 
this if the loomed Judge had reasons to 
doubt the soundness of the opinion 
which the Magistrate had expressed, he 
ought to havo sent for the Magistrate 
and examined him as a witness. I think, 
boforo I disposo of this appeal, my pro- 
per courso is under S. 428, Criminal 
P. C., to send tho case back to the learned 
Judge with disections to 'take the state- 
ment of the Magistrate touohing the 
grounds of the opinion he has oxpressed 
in the certificate attached to the record 
of confession. The evidonce, after it 
has been taken, will be submitted to 
this Court along with the record. The 
evidence, of course, will oe takon in the 
presence of the accused. Let the oa9e 
be put up again as soon as the evidence 
has been certified to this Court. (bth 
November 1517.) 

"I think it desirable that this appeal 
should be referred for disposal to a Benoh 
of two Judges. It is the appeal of a 
man named Ram Sudb, who wasoonvictod 
in the Court of the Sessions Judge of 
Gonda on a charge of murder and sen- 
tenced to transportation for life. The oase 
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was up before me on 3th November last and 
it appeared at that time -that the learned 
Judge had relied upon a confession made 
hv Ram Sudh for the purpose of find- 
ing him guilty. This confessional state- 
ment had been recorded by a Magistrate 
who after it had been taken down, put 
a certificate at the bottom of it declaring 
his belief that the statement was not a 
voluntary oue. The learned Judge in 
dealing with this point stated that he 
did not consider himself bound conclu- 
sively by the certificate attached by the 
Magistrate to the record of confession. 
I observed at the time that the Magis- 
trate had not been called as a witness at 
the Sessions trial for the purpose of 
deposing to the grounds of the belief 
entertained by him that the statement 
was not a voluntary one; and 90 by my 
order of 8th November I directed the 
learned Sessions Judge to record the 
evidenco of the Magistrate and to call 
upon him to explain for what reasons 
ho thought the statement made before 
him by this accusodappellant was not a 
voluntary statement. The learnod Judge 
has now recorded the evidence of the 
Magistrate and it has been called into 
this Court. In the statement which 
the Magistrate has now made before the 
Sessions Judge as a witness he gives 
certain roasons for considering that the 
statement made by the accused was not 
a voluntary one. The question whether 
the confession to which this evidence of 
the Magistrate relates ought to be used 
in evidence against the accused, seems to 
mo to be a somewhat difficult one and in 
the circumstances I deem it advisable to 
havo the case referred to a Bench for 
disposal. The appeal is a jail appeal 
and no one appears on behalf of the 
appellant. Let the case be laid before 
a Bench as soon as may be after the 
Christmas holidays.” (21st December 
1917.) 

Judgment . — This appeal has been re- 
ferred by the Judicial Commissioner for 
disposal to a Bench of two Judges. The 
reason why the reference was made is 
as follows: The appellant made a con- 
fession before Mr. Sinha, a Deputy 
Magistrate. Mr. Sinha refused to record 
the memorandum to which reference is 
made in S. 164 (3), Criminal P. C. He 
was of opinion that the confession wa3 
not voluntarily made. The point for deci- 
sion is whether in these circumstances 


the confession is admissible in evidenoe. 
The view taken by the learned Sessions 
Judge is that it is for the trial Court to 
decide whether a confession ha9 or has 
not been voluntarily made and that, if 
the Court is satisfied that a confession 
has been voluntarily made, it ought to 
be admitted in evidence, although the 
officer who recorded it is of a contrary 
opinion and has refused to append the 
necessary certificate. In Emperor v. 
Kadar Ghulam Mahmad (l), a case 
which was decided by a Benoh of the 
Bombay High Court the view was taken 
that the word "record" in S. 164 (3), 
Criminal P. C., must necessarily mean 
"making a part of a judioial record” and 
not merely "writing out." We a*® > n 
agreement upon that point with the 
learned Judges who decided that caso. 
It follows that Mr. Sinha was precluded 
from making the confession part of any 
judicial record, lie had written out the 
confoseion and the act of writing out 
could not be undone, but the confession 
could not be placed upon the rocord. 
The committing Magistrate should not 
have accepted it as part of the record 
and the Sessions Judge should not have 
considered it. It is no more admissible 
than a confession would have boon which 
had been recorded by a police officer. 
With regard to the merits of tho appeal 
it is clear that, once the confession is 
excluded, there is not sufficient evidence 
to justify a conviction on any charge. 
We. therefore, accept tho appeal, set 
aside tho conviction and sentence and 
direct that the appellant be sot at 
liberty. 

H.v./R.K. Appeal allowed. ' 

”T (1906) 8 Bom L R ' -0. 
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Lindsay, J. C. 

Ganesh Prasad and another — Plaintiffs 
-Appellants. 

v. 

Khuda Baksh and another — Defeu- 
ints— Respondents. 

Second Appeal No. 280 of 1917, Decid- 
I on 16th January 1918, against decree 
Dist. Judge, Lucknow, D/- loth May 
)17 

(., b.e.e„U Act (1882), S. lS-Evidence 
u*er prior to .Ltutory period i* *dmi» 

In'disputea relating to acquisition of easement? 

idence of user prior to the statutory per c ji 
missible. 1 
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(b) Exement. Act (1882). S. 4-Atiifiei.l 
structure a* .uch f lat ma.onry roof, of .bop. 

Artificial structures such as Hat masonry roofs 
of shops are land within the meaning of that 
expression as used in S. 4 and easements can be 

acquired over them S-A, if 

,c) Easement. Act (1882), 5. 15 A. 
right — Meaning explained. 

The user of an easement without »»J • 

permission and without interference on behalf of 
the servient owner amounts to user “ p c f^gh ^ 

(d) Ea.ement. Act (1882). S. 15-U.er by 

tenant, of dominant owner i. •• good a. 
u.er by dominant owner him. elf. # 

User of the servient tenement by tenant, c. 
tho dominant ownor who arc in occupation c 
the promises U. for the purpose of acquisition el 
an casement, a. goad as user by the ' dominant 
owner himself. 0 2 ' ' c 21 

(e) Ea.ement. Act (1882). S. 28-Ease- 
ment. over roof can be acquired. 

A geooral right of easement to u«« a root as a 
pi, Co for sitting or as a place for drying clothe, 
or for other puroose. of tbis uature can be ac- 
quired under tho EimomdU Act. U ‘-W 0 2] 

(f) Ea.ement. Act (1882). S. 28-Delinea- 
tion of right of way is not nece..ary. 

Where tho area over which an ea.ement ol way 
has been acquired Is small and the paint* ot 
ogres, and inRre*. are fixed, it is not necc-»ry 
for the Court to dellnealo tho particular portion 
of the ground which person* enjoying the ca-c- 
ment arc entitled to use. »I*aOOClJ 

I ah war i Prasad and liavi Ilharose La! 
—for Appellant. 

Laohman Prasad Varma and P. Koul 
— for Respondents. 

Judgment —The dispute in this caso 
is with regard to a right of easement, 
and the facts which it is necessary to 
consider may he briefly stated as follows- 
The plaintiffs are tho owners of a 
number of shops situated at tho north 
end of a row of shops in the Chauk in 
tho Lucknow city. To the west of this 
row of shops aro certain houses one of 
which belongs to defendant 1 in the case, 
namely, Khuda Bakhsh. This houso is 
in tho occupation of defondant 2 Paodit 
Chhamapat, who is a tenant of defen- 
dant 1. Tho upper storey of this houso 
looks out upon tho roofs of the shops in 
front and it i9 with reference to a right 
of easement over the roofs of the shops 
belonging to the plaintiffs that the pre- 
sent dispute has arisen. According to 
the allegations in the plaint defendant 2 
Chhamapat oarries on business a9 a phy- 
sician (vaid) and interviews his patients 
and dispenses medicine to them in the 
upper storey of the house which he rents 
from defendant 1. It is alleged in 
para. 3 of the plaint that these patients 


pass to and fro over the roofs, although 
thore is another way of access to the pre- 
mise* in the occupation of defendant 2. 

In para. 5 of tho plaint it is alleged that 
this passing to and fro of persons who gc 
to consult defendant 2 has caused damage 
to the plaintiffs and tho prayer was for a 
perpetual injunction. The particular 
nature of tho relief sought, is set out in 
para. 7 of tho plaint. The Court was 
askod to issue an injunction (]) restraining 
the defendants themselves (rein pacing 
over the roofs. (2) to prevent them from 
using the roofs in any way. and (dj tc 
restrain them from allowing their rela- 
tions. visitors, customers and others from 
passing over the roofs. The plamtuds 
also asked the Court to defiue tho right 
of way. if it were found that tho defen. 
dants were entitled to any such right. 

In tho written statement it was sot 
out that the house belonging to defen- 
dant 1 consisted of two parts which were 
entirely separate: one of theta, tho lower 
storey, having access to it from one diroo- 
lion, tho other, tho upper storey, having 
access to it over tho roofs of tho row of 
shops which lie to tho west. It was 
pleaded that the only way of getting to 
tho promises oooupied by defendant 2 as 
tenant was along tho roofs in question. 

It was further stated that those promises 
had been in possession of tho defendants 
aul their predecessors for a period of 
over a hundred years and that tho per- 
sons who had occupied tho house had 
always enjoyed various rights by way of 
oasement. namely, rights of way, of air 
and of light and also a right to use tho 
roof in front of tho uppor storey in 
various ways for tho convenience of tho 
defendant’s promisee. Both tho Courts 
below have found in favour of the defen- 
dants. and the plaintiffs’ suit has boon 

dismissed. . , 

Tho plaintiffs come here in second 
appeal, and a great many pleas havo been 
raised on their behalf for the purpose of 
showing that the decisions of the Courts 
below are erroneous. Tho case has been 
contested at great length and there has 
been a good deal of what appears to me 
to be irrelevant argument in the matter 
with reference to the rights claimed by 
the defendants. The Muosif who tried 
the case has written a very long and care- 
ful judgment and be has referred in detail 
to the large volume of oral evidence 
which was placed before him. Practically 
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all the witnesses were persons of res- 
pectability and both the Courts below 
have accepted their statements as true, 
it is only necessary, therefore, for me to 
mention briefly what the purport of the 
defendant's evidence is. 

It is proved by the statements of some 
of the witnesses whose memories go back 
/or a very long period that the permises 
belonging to the defendants have been 
continuously occupiod for very many 
years past. One of the witnesses, an old 
man named Hazari Lai whoso age is giveu 
as 9S, deposed that he had known the 
house occupiod by the defendants since 
before the timo of British rule. He states 
that he remembers it being occupied by 
ono Ghularn Mohammad who originally 
ownod it. According to his story Ghulam 
Mohammad carried on a dyeing business 
there and used the roof in front of the 
promises for the purpose of his trade. He 
used to spread clothes out to dry and ho 
kept there the receptacle which he used 
for the purpose of dyeing. Aftor Ghulam 
Mohammad his son carried on the same 
business, and there is othor evidence on 
the record to show that it was from 
Ghulam Mohammad’s son that defen- 
dant i Khuda Bakhsh purchased the pro- 
perty. Anothor witness corroborated 
this evidence. He spoke from a recollec- 
tion of 50 years and deposed to having 
seen the customers of Abdullah, the son 
of Ghulam Mohammad, use a right of way 
to these promises. lie also saw Abdullah 
U9ing the promises for the purpose of his 
trade, Then thero wasevidonco to show 
that next door to the defendant’s pre- 
mises and on the south sido of it was 
another building wnich for a consider- 
able number of years was used a9 a Sub- 
Post Oilice. Witness 3 for the dofen- 
dant Hanuman Prasad has beon the Post 
Master and he deposed to people having 
a right of way over the roofs in order to 
gain acces3 to the Post Office. This evi- 
dence, of course, doe9 not relate strictly 
to tho premises in dispute, but I think 
the learned Munsif was right in holding 
it to be admissible for, a3 he says, it 
renders probable the story that people 
had a right of way also to the defendants' 
premises which were the next on th9 
north side. 

There is also evidence on the record to 
prove that another house to the south of 
this Post Office has also been used for the 
purpose of trade and that access to it was 
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also obtained by a stairoase leading from 
the street over the roof of the row of ‘ 
shops situated to the west. As regards 
this latter building there was also evi- 
dence on the record to show that the oc- 
cupier of it was successful in an aotion 
which he brought for the disturbance of 
bis right of easement. Other witnesses 
were called who deposed to what had 
taken place during the occupation of the 
defendants’ premises by successive ten- 
ants. Some of these tenants appear to 
have used tho premises for purposes of 
residence, others including defendant 2and 
a predecessor of his a coinpounder named 
Parsotam, have been using tho house in 
question for the purposesmf this business. 
Altogether thisevidence to my mind estab- 
lishes clearly that for a very long period, 
much in excess of a period of 20 years 
before the suit, there has beon a con- 
tinuous user of the roofs of this row of 
shops, induing the roofs of the plaintiffs' 
shops, by por9ons occupying tbo dofon- 
dants' premises or by 'other persons who 
have come thero on tho invitation or by 
the license of tho defendants or of the 
persons who, previous to them, woro in 
occupation. The evidence which the 
plaintiffs put forward was discarded by 
the lower Courts as being of practically 
no value as compared with tbo evidence 
led by the defendants. 

I turn now to the various points which 
aro raised in tho memorandum of appeal 
which has been filed on behalf of the ap- 
pellants. In the first ground of appeal it 
is stated that as the defendants thomselues 
admitted that they did not come into pos- 
session with a perfected easement it was 
necessary for them to prove that the U6er 
during the period of 20 years odd prior to 
the suit was continuous and was always 
of the same nature. As regards this the 
only observation to be made is that, so 
for as the right of way is concerned, a suffi- 
cient continuity has been clearly estab- 
lished by the evidence of the defendants’ 
witnesses whose teetimony relates to a 
period of practically 00 years. A right 
of way i9 a discontinuous easement and it 
would not be possible for tbo purpose of 
establishing such a right to show that 
the right has been exercised at every mo- 
mentof timoduring the statutory period. 

It was argued indeed that any evidence re- 
lating to a point of time pervious to 
20 years odd before the filing of the suit 
was irrelevant. But this argument can- 
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not be allowed. It was certainly admis- 
sible for the purpose of showing that the 
alleged user of the roofs during the statu- 
tory period prior to the 9uit was probable 
and that the evidence whioh was led to 
prove tho user was reliable. 

Another point taken in para. 2 of tho 
memorandum of appeal is that the Court 
bolow failed to distinguish hotwoca a 
license and an casement and that it should 
have also hel l that no easement could 

ho acquired with regard to an artificial 

structure such as a roof. This argument 
must fail in view of the definition of the 
oppression "land" as sot out in S.4.F.C -c- 
ments Act (5 of 1882). According to the 
explanation to that section "land 1 in- 
cludes things pe ■ 1 itly attached to 

tho earth and it i' idle ■ ’ « 

a shop with a flat masonry .-oof on the 'op 
of it is not a thing which is porin.vontly 
attache! to tho earth. For the purpose of 
determining whether or not a right of •*?.sn- 
rnent exists tho roof of tho plaintiff ?• -hops 
must certainly he troated as "land." Thou 
again it is said that tho Court » olow was 
wrong in holding that tho user of the roof- 
was not a -»( right. As tot i St ; "• 

is perfectly clear. A number of witno - s 
liavo disposed that no ono s |»>r:» i non 
was ovor asked for leave to uso t'.o roofs 
in question. That is the meaning of tho 
expression "us of right." Tho witnesses 
all say that the pereone who i -bo 
roofs for the purposo of getting to tho 
defendants' promises did so without any 
roferonco to tho owner of tho shops, and 
thoro is also roliahlo ovidenoo on tho part 
of ono or two witnesses who were or.ee 
omployod by Ali Niki Khan, the ownor 
of tho shops, to show that no interference 
with the oxeroise of this right of passage 
was over attempted on behalf of tho 
owner. 

Then again it has boon argued that ho- 
causo the premise* have for practically 
the wholo of the time boon let out to 
tenants, the exorcise of a right of way by 
tenants wa9 not on behalf of the owoors 
of the pror.erty and consequently tho do- 
fondants had failed to show that any 
right of easement had bcon acquired. 
This argument is altogether beside the 
mark, for it is obvious from a perusal of 
S. 4, Easements Act, that a right of ease- 
ment may he acquired either by an owner 
or by an occupier. A further point has been 
raised to the effect that the period of on joy- 
ment of theright by one tenant could not be 


other tenant. This argument iserronoous. 
Tho fact that the premisos have not 
heon in tho occupation of the same persons 
all along ia immaterial and it does not niat-| 
tor what tho number of tonants may have 
heon, because the act says (see S. 1>) that 
where a right of way or any other ease 
nient has bcon peaceably and openly 
enjoyed by any person claiming title 
thereto a* an eeaeroent and aa oC right, 

without interruption and frr 20 years, 
tho right to such easement shall l o abso- 
lute. For tSio purposes of tho section 
therefore it clearly makes no difference 
whether the right has been assorted by 
successive tenants of tho dominant host- 
age • been argued that tho 

{fondants does not 
constitute .n O'.sement at all. This argu- 
, Cl - feed v i', relate «o that portion of 
the evidence in which the wituesses paid 
that in addition to the right of passage 
tho occupants of the defendants pretnisefl 
had used tho rcof in grant of those pro-) 
miscs for other purposes, namoly, as a 
placo for sitting or a« a placo for drying 
.dothos or for ether purposos of this des- 
cription. It cannot , in my opinion, be 
nrgu >1 that such U3or cannot amount to an 
e lomcnt, having regard to tho expression 
"beneficial enjoyment" as defined in S. 4| 
o! tho Act. According to tho language of 
tho section tho expression benoticial 
on joy moot" includes possible convenience, 
remote advantage and oven a more amouity; 
so it appears to me that any user deposed 
to by the defendants which can rightly 
bo deemed to havo been for tho conveni- 
ence of tho | orsons occupying the defen- 
dants' premises and for tho fuller onjoy- 
ment of thoso premises, must be deemed 
to be an o isomoat within the meaning of 

tho Aot. « 

Then it is said that if tho Courts be- 
low found that there was a right o way 
it was their duty to defino it and that it 
should not have been held that the defen- 
dants had a right of way over tho entire 
surface of tho roofs. This argument has, in 
ray opinion, been well met by the obser- 
vations of the learned Munsif in his judg- 
ment. Ho points out that the ovidence 
establishes that the right of way oxists 
hetweon two fixed points, namoly, the 
head of tho staircase or steps which gives 
access to the roof and tho doors of the 
promises occupied by the defendants. The 
roof of these shops alter all is a very small 
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area and in the circumstances I do not 
think the plaintiffs were entitled to call 
for a delimitation of the particular por- 
tion which the customers and others who 
frequent the promises of the defendants 
wore entitled to use, all the more so as 
the defendants have, in my opinion, es- 
tahlised not only a mere right of way but 
the right to use the whole extent ol the 
plaintiffs’ roofs in front of their premises 
for other purposes of convenience. These 
are the principal points which have been 
argued before ino on behalf of the appel- 
lants. It seorns clear to me for the re- 
sons I have given that the appeal must 
fail and that the plaintiffs’ suit was 
properly dismissed. All the evidence 
in the c\so shows that the rights of 
easement claimed by the defendants are 
used for purposes connected with the 
enjoyment of tho dominant heritage; and 
referring to Ulus (b), S. 21, Kase. 

rneuts Act, it is apparent that these righis 
may ho claimed not only by tho owner or 
occupier of tho premises but by tho mem- 
ibers of their families, thoir guests, lodgers 
|sorvants, workmou, visitors and custom- 
jors. User to this extent has. in my opi- 
;nion, boen amply established by tho evi- 
denco led for tho defendants. In case3 
whore it is necessary to determine the 
oxtont of an oasoment which has been ac- 
quired by prescription, there is noway of 
ascertaining the oxtent of tho easomont 
except from what has been done. I have 
already summarized the evidence led by 
the defendants and it appears to me that 
it has established fully the various rights 
which tho defendants claimed in respect 
of the roof of the plaintiffs' shops. For 
these reasons tho appeal fails and is dis- 
missed with costs. 

B.V./R.K. Appeal dismissed. 
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Kanhaiya Lal, A. J. C. 

Deputy Commr. of Sitapur— Plaintiff 
— Appellant. 

v. 

Muhammad Amir — Defendant— Res- 
pondent. 

Second Appeal No. lGl of 191G, De- 
cided on 2Sth May 1017, from decree of 
Dist. Judge, Sitapur, D/- 16th March 
1916. , # _ 

(a) Transfer of Properly Acl (4 of 1882), 

S. 10 — Re*traint on alienation is void in 
case of absolute and not limited transfer — 
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Hereditary rent-free tenancies can be created 
without right to alienate. 

A restraint as regards alienation might be void 
where property is transferred in other respects in 
absolute right. But where land is merely granted 
for use or cultivation, either free of rent or at a 
favourable rato of rent, any condition restraining 
alienation would not be inconsistent with the 
rights conferred or necessarily void. 

Hereditary rent-free tenancies of a perpetual 
character might exist without any right of aliena- 
' lion attaching to them. [P 3G1 C 2] 

(b) Deed— Construction — Entry in under- 
Proprietary register and wa jibularz— Land 
held for maintenance in perpetuity at low 
rent without right to alienate — Grant held 
of hereditary tenancy. 

Whero in tho under-propriotary register and 
the u a jibularz prepared at the timo of tbo old 
settlement a person was entered as the solo owner 
of some land holding it for bis maintenance in 
perpetuity and in hereditary right on a low 
annual rental, without any power of alionation: 

Held: that the above entry showed that a grant 
of only hereditary and perpetual tenancy was 
intend, d. [P301C2) 

(c) Landlord and Tenant — Forfeiture — 
Right of re entry not reserved-No forfeiture 
would result from breach of condition. 

Whero a permanent and heritable lea‘e is 
granted without auy reservation as to the right of 
re-entry in case of a breach of the conditions of 
the grant, the lessor cannot claim a forfeiture of 
tho !;ase by reason of such breach. (P 301 C 2J 
Nagendra Nath Ghosal — hr Appel- 
lant. 

Mohammad Wasim— for Respondent. 

Judgment— Rama Das was a Bairagi 
faqir bolding about 51 bighas 9 biswas of 
land iu the village Mashi Jallapur. Tho 
exaot period from which ho held the land 
is not ascertainable. Tho statement of 
the defondant-appellant is that he held 
tboland as a muafidar or under-proprietor, 
but an entry made in Register No. 5 of 
the old Settlement, and in tho wajibularz 
prepared in 1864, ( shows that Ram Das 
was ontered as a "malik bazat wahid” or 
sole owner holding the property for his 
maintenance, in perpetuity, on a rental 
of R3. 10 per year, without any power of 
alienation. Tho wajibularz further said 
th3fc the land was held in hereditary 
right and that tho talukdar had assented 
to the same. In 1870, Ram Das insti- 
tuted a suit, claiming mau6 rights in the 
said land in the Settlement Court; but 
hi9 claim was dismissed for default. An 
application to have the suit restored to 
the 61e wa3 also rejected. Ram Das was 
succeeded on his death by his disciple, 
Badri Das, who mortgaged this land with 
possession to Raja Ram. Raja Ram re- 
mained in possession till 1904, when 



1918 Dy. Commr., Sitapur v. MD. Amir (Kanhaiya Lai, A, J. C.) Oudh 301 


Badri Das obtained a decree for redemp- 
tion and got back possession of the mort- 
gaged property. On 1st February 190S, 
Badri Das sold his rights to Wahidul 
Hasan for Rs. 1,000. The defendant-ap- 
pellant sued to pre-empt that sale and 
obtained a decroo on 22nd June 1903. He 
paid the pre-emption money to the vendee 
and obtained possession and mutation in 
hi9 favour in January 1909. 

The present suit was filed by the Court 
of Wards, representing thoKatesar Estate 
to which the village Mashi Jallapur ap. 
portains, for the possession of the land in 
dispute, with mesne profits, on the allega- 
tion that the salo by Badri D*s.in favour 
of Wahidul Hasan and tho decroo for pre- 
emption obtained by tho dcfcndant-ap- 
pellaut were null and void and not bind- 
ing on it. Tho allegation of the plaintiff 
was that tho Court of Wards was in pos- 
session of tho land and was ejected there- 
irorn on 29th July 1909. The defendant 
denied that tho plaintiff had at any timo 
boou in possession of the land an i pleaded 
that lUm Das hal an under-proprioUry 
right in tho land in tho suit and that the 
claim was barrel by limitation. 

Tho Court of lirat instance found in his 
favour, holding that tho restraint ou alie- 
nation roforred to in the wajihularz and 
Register No. 5 was not legal or enforce- 
able. Tho lower tippollaie Court, however, 
hold that Rim Das and his yuecasior. 
Badri Das were rent-freo grantees and 
had no right of transfer. It accordingly 
docrcod tho claim for a declaration that 
tho salo by Badri I)as, and tho tubse |Uon*, 
decroo for pro-omption were not binding 
on tho plaintiff, and dismissed tho claim 
for possession and mesne profits, on the 
ground that the plaintiff should seek his 
remedy by a suit for resumption in tho 
revenue Court. Each party has filed an 
appeal from that portion of the decree 
which is against him. The first question 
for consideration is whether Ram Das, or 
his successor Badri Das, had an under- 
propriotary right in the land in dispute. 
No grant or other document evidencing 
tho conferment of undor-proprietarv 
rights has been filed in this suit. The 
wajibularz, and tho copy cf an extract 
from Register No. 5, clearly show that 
what was granted was a right to hold the 
land in hereditary right at a fixed rate of 
Yont, without any power of alienation. 
Tho withdrawal of the power of aliena- 
tion indicated that no grant of under-pro- 


prietary rights was intended, and though 
Ram Das, and after him Badri Das, were 

entered in the under-proprietary register, 
tho presumption that might he raised by 
such an entry is sufficiently rebutted by 
the entry itself, which doclaros that no 
right of alienation was granted. A res- 
traint of that nature might bo void where 
property is transferred in othor respects 
iu absolute right. 

But where the land is merely granted 
for use or cultivation, cither free ol 
rent cr at a favourable) rate of rent, any 
condition restraining alienation would 
not bo inconsistent with the rights con- 
ferred or necessarily void. Hereditary; 
rent-free tenancies of a perpetual charac- 
ter might exist without any right of 
alienation attaching to them and the fact 
that tho right of alienation was withhold! 
in this case that a grant of only' 

perpetual tenancy was in- 
tended. The next question ie whether 
tho plaintiff is entitled to claim a forfei- 
ture of the loaso of tho holding by reason 
of tho alienation roado by Badri Das. 
Thoro is nothing to i-hoa* that tho right 
of re-entry was resorve-d in ca6a of a 
broach oi the. conditions of tho grant. As 
pointed « tit in Mr* (far Saheb v. Sauna- 
Li ton (iu ran shah (l) and Nil Mad halt 
Sikdar v. Narattam Sikdar (2), whore a 
landlord grants a permanent and herit-l 
• tenure the tonancy' 

subsists no cMuto is left iu him unless he 
reserves to himself a right of re-entry or 
reversion. The decisions iu Pnrrtwics/iril 
v. Vitlappa Sit a u hog a (3) and Netrapal 
Singh v. Kalyan Das (1) adopt tho same 
view. Tho learnod counsel for tho plain- 
tiff*- respondent rolit*3 on a decision in Ali 
Mahommad Khan v. Chhedan (5) and 
liae Shambhu Nath v. Rudra Pratab 
Narain Sinah (6). Tho former was a 
caso iu w hich a grove-holder had mort- 
gaged his right with a third person and 
it was hold by this Court that according 
to tho general principles of law applica- 
hie to leases, which could also bo exten- 
ded to licensos. tho breach of any condi- 
tion for which forfeiture wns not pres- 
cribed as a proper penalty under the 
terms of the lease or agreement under 
which tho lessee held, did not involve a 

1. (1*97) 21 BonTlOS. 

2. (1890) 17 Cal 826. 

3. (1903) 26 Mad 157. 

4. (1905) 28 All 400. 

5. (1912) 16 O C 91=16 I C 386. 

6. (1911) 12 I C 324. 



302 Oudh Gur Datal v. Begg Sutherland & Co. 


1918 


forfeiture of the lease. In the latter case 
an award granting a village rent-free and 
in perpetuity was held not to confer an 
under-proprietary right; and a purchaser 
of a certain area of land, appertaining to 
that village, in execution of a mortgage 
decree obtained against the grantee, was 
hold liable to ejectment at the instance of 
the superior proprietor. 

It was there found that the right which 
was conferred by tho award was only per- 
sonal and not hereditary; and tho person 
in whose favour tho award was made had 
died. The superior proprietor was there- 
fore, naturally entitled to claim a rever- 
sion of tho land. These decisions do not. 
thoroforo, help tho plaintiff. It i9 not 
alleged that Badri Das is dead or has no 
heirs or disciples alive. The grant in the 
present case was perpetual and horeditary 
and so long as Ram Das or any of bis 
heirs or disciples oxist, the plaintiff has 
no right to rosume the land oxcept in tho 
manner provided by Ch. 7-A, Oudh Ront 
Act. The suit for possession and raesno 
profits has, therefore, been rightly die- 
missed. Both the appeals, accordingly, 
fail and aro dismissed with costs. 

B.V./R.K. Appeal dismissed. 

A. I. R. 1918 Oudh 302 

Lindsay, J. C. and Stuabt, A. J. C. 

Gur Dayal — J ungment-debtor— Appel- 
lant. 


Bcgg Sutherland and Co Decree- 

holders— Respondents. 

Lx. Decree Appeal No. 36 of 1918 

•>< *sr ot " n,il 

tion i» n °l«"Ki l e incapable of execution 

A docr^oes ^ clvi , 

within tb® 1 one attempt to execute it 

Tbe Court to wbicb a 
iLo is sent for execution is competent to per- 
pevero with tbo execution until it is to 

SSr cither that satlsfccUon has b«n obtained 
5?bnl execution is no longer possibly 

( b ) Execution— Warrant of arrest returning 
with endorsement that judgment debtor not 
tracable-— Court has jurisdiction to ,..ue 

iu f R “iou'.rons.r, red to .Court 
* fvecutfon, the decree-holder made an ap- 
flpcation for arrest of the judgment-debtor. The 


Court directed tbe issu* a warrant of arrest, 
which was returned with t endorsement that 
the judgment-debtor oould l t be found. Im- 
mediately afterwards the decree-holder again 
made an application for tho arrest of the judg- 
ment-debtor and the Court directed the issue of a 
second warrant: 

Held: that the Court had jurisdiction to direct 
the issue of a second warrant. [P 303 C 1) 

Hari Kishen Dhaon — for Appellant. 


Judgment— This appeal is upboforous 
under 0. 41, R. 11, end after hearing the 
arguments of counsel wo have come to 
the conclusion that it must bo dismissed. 
The facts are as follows: Tbo appellant 
Gur Dayal is a person against whom a 
docroo for close on R3. 14,000 was obtain- 
od in tho Court of tho Subordinate Judge 
at Cawnpore. This decree was transfer- 
red for execution to the Court of tho Sub- 
ordinate Judge of Lucknow and after the 
transfer an application was made on 
behalf of tho dccroe-holders for the 
arrest of tho appellant-judgment-debtor. 
It is said that a warrant was issued and 
that it was returned with ad endorsement 
to tho effect that tho judgment-debtor 
could not bo found. The learned counsel 
informs us that after this return had 
bean made, tbo Court ordered tho pro- 
ceedings to bo filed (dakhil daftar. .Im- 
mediately after this another application 
v. as made for tho judgment debtor’s or rest. 
This time tho warrant was executed and 
Gur Dayal was taken iDto custody. 

The argument before us is that after 
the first warrant for arrest hed been ro- 
turn'd unexocutod, the executing Court 
had no further jurisdiction to deal with 
the matter and that it was tho duty of 
the Court there and then to return the cxe- 
cuti on proceedings to tho Court at Cawn- 
pore. In support of this argument a _ re- 
ference is made to para. 172, Oudh Civil 
Digest, which deals with the procedure 
to be observed by Courts in Oudh which 
resolve applications from other Courts 
for execution. It is provided by tbo rule 
contained in this paragraph that tho exe- 
cution record i 3 to bo returned to tno 
Com 5 which made tho decree in three 
aw, namely: (1) "hen Ike decree 
has been executed wholly or iu part, 

(2) when the decree is found for any 
reason to bo incapable of execution, 
and (3) if co application is made tor 
execution after tbe expiry of one year 
from the date on which the decree is re- 
ceived. Tho rule further provides that in 
no case is the execution file to be con- 



Oudh 303 


1918 Ahaht Singh v. 

signed to the record room of the executing 
Court. The appellant’s counsel tabes his 
stand upon that poriion-of the rule which 
provides for the return of the execution 
record when the decree \a found for any 
reason to be incapable of execution. In 
other words, the contention seems to he 
that because the first warrant which was 
issued for the arrest of the judgment- 
debtor was returned unexecuted, the de- 
cree could no longer be executed by the 
issue of a second warrant. 

We are unahls to entertain this argu- 
ment. In no way is it possible to say that 
a decree becomes incapable of execution 
because one attempt to execute it has 
turned out to be infructuous. In short, 
it cannot be said that the jurisdiction of 
thoexecuting Court is to ho confined to 
one attempt to execute the deciee and 
no more. lu our opin : o:i '.t is com- 
petent to tho Court which is executing 
decree to persevere with the cxecu. 
tion, until it is mado to appear either 
that satisfaction has been obtained or 
;that execution is no longer possible We 
havo no doubt that tho Subordinate J nil go 
of Lucknow bad jurisdiction to mfsuo this 
second warrant for tho arrest of tl*o judg- 
mont-debtor. The appeal is dismissed ac- 
cordiugly. 

U.V./r.k. Appeal dismissed. 

A. I. R. 1918 Oudh 303 (1) 

Lindsay, J. C. 

Iqbal Xarain and others — Plaintiffs 
Appellants. 

v. 

Suraj Xarain and another —Defendants 
— Respondents. 

Second Appeal No. 156 of 1917, Decid- 
ed on 18 th July 1917, from tho order of 
Dist. .Judge, Lucknow, D/- 21th Jauuary 

ion. 

Limitation Act (1908), Art. 61— Partita 
agreeing to share co»t« of printing and pre- 
paration of record in appeal— Depoiit by 
plaintiffs on one day— Appropriation by 
Court on another date— Suit for Contribu- 
tion-Limitation commence* from date of 
appropriation. 

It wu agreed between tho parties to an appeal 
thai tho cost of printing and preparing the record 
should be shared equally between them. In con- 
sequence of this arrangement the plaintiffs made 
n deposit In Court of a certain sum, out of which 
the Court subsequently appropriated tbo actual 
cost of printing and preparing the record. There- 
after the plaintiffs sued tho defendants for con- 
tribution: 

U*ld: that for the purpose of Art 61, the 
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limitation for the suit began to run not from 
toe dale of the deposit but from the date of tho 
appropriation. [P 303 0 2] 

A. P. Sen — for Appellants. 

Lachman Prasad Varma — for Respon- 
pents. 

Judgment .— Tho parties to this ap- 
peal were concernod in a certain litigation 
which went utiinately to the Privy 
Council. It was agreed between them 
that the costs of printing and preparing 
the recor I for the Privy Council should 
he shared between thotn in equal shares. 
In consequence ol this arrangement tho 
plaintilTs, Iqbal Narain and other-, made 
a deposit in Court on .the 25th January 
1912 of a sura of over Rs. 23,000, On 
tho 29th January 1913 the Court inti- 
mated that the actual costs of printing 
and preparing tho record was Rupees 
0,172-2-9. Tho present suit has been 
Liu ught by tbo plaintilTs to recover the 
defendants' share of this sum. Doth tho 
Courts havo dismissed tho claim on tho 
ground that it was barred by limitation. 
Art. 61, Sob., Lim. Act, was applied and it 
was hold by both tho Courts that limita- 
tion began to run from the 25th Janu- 
ary 1912. In my oinion this decision- 
\.:.s wrong. Tho date of paument for tho 
pur j 080 of Art. 61 could not havo been 
carlior than tbo 29th January 1913. 
What was done on tho 25th January 1912 
was that tho money was merolv deposited 
in Court. It cannot be said that on that 
date fchero was any payment to any porson 
on behalf of tbo defondants and until tbo 
money was appropriated in accordance 
w ith tho actual estimate of which the 
parties wore given notice on tho 29th 
January 1913, it cannot he said that there 
was any definite payment on the defen- 
dants’ behalf. Tho suit was brought 
w ithin throe years from the 29th Janu- 
ary 1913 and is, iu my opinion, within 
limitation. This i9 tho only question 
which is raised in tho case. Tbo result 
i9 that tho decision of the Court bolow is 
reversed and the plaintiff’s claim is de- 
creed with costs in all three Courts. 

B.V./R.K. Appeal allowed. 

A. I. R. 1918 Oudh 303 (2) 

Lindsay, J. C. 

Anant Singh— Appellants. 

v. 

Kalka Singh — Opposite Party. 

Civil Misc. Appeal No. 39 of 1917, 
Decided on 3rd September 1917. 
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Provincial Insolvency Act (1907), St. 2 
and 13 — Undivided share in joint family 
property is not ' property” under S. 2— Re- 
ceiver cannot be appointed in respect of 
such share. 

A receiver cannot be appointed under S, 13, 
Provincial Insolvency Act in respect oi an insol- 
vent’s undivided share in the property of the 
joint family of which he is a member. Such 
undivided share is uot “property” as defined in 
S. 2 of the Act. (P 301 C 1] 

A. P. Sen — for Appellants. 

Bazudeo Lai— for Respondents. 

Judgment. —This appeal is directed 
against an order made by the District 
Jttbge oi Sitapurin his.insolveocy juris- 
diction. It appears that the opposite 
party Kalka Singh filod an application 
to he adjudged insolvent. Ilis appli- 
cation was accepted and an adjudication 
order was passed. It was mado to appear 
to the Court below that the chief pro- 
perty of the insolvent consists of an area 
of 400 Khain bigbos of land, which ho 
held as a gu/.aradar. The learned Judge 
in his judgment refers to a decision of 
this Court, in which it was held that 
this property which was granted to the 
grandfather of the insolvent was granted 
for the maintenance of the family and 
was not alienablo and in that judgment, 
a copy of which has boon produced bofore 
mo. I find that wo refused to recognise 
alienations made in favour of mortgagees. 

What tho learned Judge in his order 
says is this. His argument is that 
tho usufruot of the property was trans- 
ferred to the insolvent and that this 
usufruct may be alienated for the pur- 
pose of paying off bis debt. Subject to 
any rights which his sons may have to 
ho maintained out of the property; and 
taking this view of the law he had direct- 
ed the appointment of a receiver and 
ordered him to take over this property 
and arrange for a lease of tho same. The 
contention in appeal here is that ,t was 
not competent to the Court to order tho 
appointment of a receiver for the purpose 
of dealing with property which is join 
family property and. further, property 
which has been declared to be 
of alienation. It seems to me that this 
objection must prevail, lco^ing at the 
definition of the term Proper.v in the 
Provincial Insolvency Act ( 3 of 1.0/J. 

S 2 we find that it includes property 
over which or the profits of " hich any 
person base dispos.ng power wh.ch he 
may exercise (or his own benefit. If it 
is the fact, and it does not seem to be 
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disputed, that Kalka has got 8 sons who 
with him constitute a joint family, then 
it is impossible to describe any portion 
of this 400 bighas area or the usufruct 
of 400 bighas as property within the 
meaning of the definition just quoted. 
The case from the legal point of view is 
very much the 6ame as the case in which 
it has been held that a guardian of the 
property of an infant member of a joint 
Hindu family cannot properly be appoint- 
ed in respect of the infant’s interest in 
the joint family property, because the 
interest ie not individual property and, 
therefore, not property with which the 
guardian, if appointed, would have any- 
thing to do; on similar principles it seems 
that a receiver cannot be appointed in 
rospect of the undivided share of the pro- 
perty of a member of a joint Hindu 
family. Further it may bo pointed out 
that to ve9t tho property in a roceivor 
and to direct the receiver to grant a lease 
of the same i9 to treat this proporty as 
being capable of alienation. It has al- 
ready been decided that it is not. Oni 
this ground, too, I think tho order of tho 
Court below is not correct. I allow 
the appeal and set aside tho order of the 
Court bolow. I make no order as to costs. 
B.V./r.K. Appeal allowed. 

A. I. R. 1918 Oudh 304 

Lindsay, J. C. 

Mohamad Askari— Defendant— Appli- 
cant. 

v. 

Lalu— Plaintiff— Opposito Party. 

Misc. Appln. No. 06 of 1918, Decided 
on 14th March 1918, against order of 
Judicial Committoo, D/- 30th January 
1918. 

Civil P. C. (1908), 0.22, Rr. 4 and 9- 
Apprul — Death of retpondenl— Legal 
tentative* not brougbt on record— Abate- 
ment of appeal— Application to 
abatement — Ignorance it not tufficient 

C *H* is the duty of a person who is prosecution 
an appeal to keep bimself informed of the exis- 
tence cf hit adversary, and unless special 
reasons are shown why thiB duty bas not bee 
performed, an application to set aside an abate 
ment of the appeal by reasen of the legal ™pr 
tentative of a deceased respondent not ha / ng 
been brought upon the record within the .perio 
of limitation allowed for that purpose t boo Wnoj 

b \\ plef of the ignorance of the ®PPJ II .J“J 

that a respondent bad aied . 

sxM n r ,id : “ ° rdel0, "> 
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In cases of this kind tbo question of mff\- 
cient cause should be determined wU * 
to tbo facts of each case. U ° 

P. C. Gupta — for Applicant. 

Bam Chandra — for Opposite Party. 


Judgment .— This is an application 
under 0. 22. R. 9. (or the purple o( 
having sot aside an orJer passed by mo 
on 30th January 1918. by which it was 
directed that the applicants appeal 
should abate. The (acts are that the 
appeal was dra(ted in the month of May 
11)17. The memorandum was submitted 

to the Assistant Registrar o( this_Court 
for examination on 25th May 191., hut 
it was not actually filed in Court until 
*23rd July 1917. upon which date an 
order was passed that the case was to 
he put up under O. 41. R. 1 1 • >u *' 
sequontly having been put up under that 
rule it was directed that notice should 
Ho. A date having been fixed and notice 
having been sent to the respondent, tho 
process- sorvor reported that the respou- 
.lent had died about the mouth of Juno 
1917 . It was on thoeo (acts that tho order 
(or ubatomont wa* made; and now the 
caso (or tho applicant is that ho can show 
aulfioicnt causo for not having made hi* 
application (or substitution of parties 
within tho period of *ix month* fixed 
by tho law o( limitation. Ills case is 
that ho lives in tho city of Lucknow, 
that respondent lived in tho town of 
Kursi in Bara Baoki which is not more 
than 18 or 20 miles away. It is admit- 
ted, moroovor, by tho applicant * learned 
counsol that his client is the zamiodar of 
a village which is situated not very far 
from tho town of Kursi. On tho othor 
hand an affidavit has boon filod on hohalf f 
of tho opposite party and with it 
boon cxhibitol a cortain letter, s*i<Ho 
havo been written by tho Mukhtar of the 
applicant in which he addressed the son 
of the deceased respondent in the month 
of October last and from the language of 
which it appears that the Mukhtar wa9 
vory well awaro of tho fact that the res- 
pondent Lalu had died. 

Tho applicant who is here in person 
denios that this letter was written by 
any agont of his. The law on the sub- 
ject has boon considered in a ruling to 
which tho learned counsel for the oppo- 
site party has referred me. to be found 
in 21 I. C. at p. 275 Govind Prasad v. 
Gantja Prasad (l)). That is a ruling 

1.AIR 1911 Oudh 411=24 I C 275. 
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of a Jud^e of this Court and it follows a 
judgment to bo found in tho Punjab 
Record for 1911 Case No. 00 [Mir 
Nawab v. Harden (2) . Mr. Gupta has 
drawn my attention to another Bench 
case of the samo Court in which tho 
law has been laid down in a dilferent 
senso. It seems to me that in cases like 
this the question of sullieient causo is to 
he determined with reference to tho facts 
of each case. I agree with Mr. Piggott 
in thinking that a mere plea cf ignorance 
of the fact that the opposite party bad ( 
died is not a sufficient cause for fettingj 
asido an order of abatement. It surely 
is tho duty of the person who is pro- 
secuting the appeal to koop himself in- 
formed regarding the existence of his 
adversary; and unless special reasons 
aro shown why this duty has not beon 
per forme 1, I think application* of this 
i i entertain©!. Follow. 

iplo laid down by Mr. 
Piggott in tho ciso cite l by tho opposito 
party. 1 hold that no sufficient cause is 
shown. I dismiss tho application with 

costs. _ , . * 

n.V./lt.K. Application dismissal. 

■ R Ull 12 1 0 »71. 


A. I. R- 1918 Oudh 305 

St o art am' Kanhaita Lal. a. J. Cs. 
Prag Dm -Plaintiff— Appellant, 
v. 

Kanhaiya Lal and others— Defondants 
— Respondents. 

First Appeal No. 115 of 1917, Decided 
on 8th July 1919. from decroo of Sub- 
■. Bara Banki, I> -19th July 19} 7. 

Practice Burden of proof— I arty foiling 
to discharge through bod advice of counsel 
Re hearing cannot be allowed. 

The mere fact UmI a parly to a com* did not 
adduce evidence owing lo tho bad advc ® 0, i 1 ' 
pleader, which resulted in a decision againat um 
1, no ground for allowing him a 

C ‘ .4. P. Sen for George Jackson— lor Ap- 
'^Gokaran Hath Misra, Haidar Husain 

and Sarju Prasad-lor Respondents. 

Judgment .- Prag Datt mortgaged on 
2nd Baptc.nber 1S13 certain shares in 
Bichlinga and Kamai to the mother of 
Kanhaiya Lal. On 23rd November 191o 
ho sold the rights that he retained in the 
share in Bichlinga to Kmhaiy a Lal and 
Rameshri Prasad. When the vendees 
applied for mutation in l ebruary 1916. 
Prag Datt opposed the entry of their 
names on the ground that the whole con- 
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sideration of the sale had not passed. The 
vendees failed to obtain mutation. They 
sued for possession in the Civil Court on 
20th June 1916. On 15th September 
1916, Prag Datt was party to a compro- 
mise in Court by which he agreed to the 
vendees’ obtaining possession over the 
share in question. Prag Datt subse- 
quently filed a suit to have that compro- 
mise set aside on the following grounds: 
He said that he had executed the compro- 
mise bocause ho was in abject terror of 
Kanhaiya Lai and incapable of protecting 
his own interests owing to the following 
facts: 1. That Kanhaiya Lai who is a 
pleader by profession had continually 
acted for him iu legal proceedings. 2. 
That Prag D.itt’s brother had been prose- 
cuted on 13th of April 1916 and that ho 
bolievod that Kanhaiya La! had been res- 
ponsible for the prosecution. It is to be 
notod that the brother was acquitted on 
that occasion. 3. Uectuse Prag Datt s 
brother was boing prosecutod iu a crimi- 
nal case at the time when tho compro- 
mise was olToctod and Prag Datt believed 
that Kanhaiya Lai was at the bottom of 
tho prosecution. 

Issues wero framed on those points. 
Kanhaiya Lil has admittod in the pro- 
ceedings that ho had acted as a pleader 
for Prag Datt. Put there was on the 
face of it no clo?o connexion between the 
two. Kanhaiya Lai was in no way Prag 
Datt’s family lawyer, or regular lawyer, 
or confidential adviser. He had taken up 
certain casoson his behalf. That was all. 

It should have beon clear to any counsel, 
we consider, that in view of tho nature of 
the plaintiff's case the burden of proof 
was ou him aud on him very 9troogly to 
prove, firstly, that Kanhaiya Lai had in- 
stigated the proscution of his brother in 
April and wa9 instigating the prosecution 
of his brother in September, and secondly, 
that he wns really reduced to such hopol€S9 
and pitiable terror, by the fact that such 
prosecution hal taken place and his im- 
pression that Kanhaiya Lai was rsspon. 
si bio for it, as to be unable to defend him- 
solf in the previous civil proceedings, and 
to he ready toaccede to whatever Kinhaiva 
Lai wished. IIow any Counsel coaid 
believe that if he produced no evidence 
on these points he would succeed ia his 
case, we fail to understand. However, 
that was the attitude adopted by Prag 
Datt's Ccuo-el. He refused to produce 
any evidence. He said that, as Kanhaiya 


Lil admitted having appeared for Prag 
Datt in certain legal procoeding3.it would 
necessarily follow that unless Kanhaiya 
Lai could show that he bad not been 
privy to the criminal prosecutions, Prag 
Datt’s case was bound to succeed. He 
refused to produce any evidence and the 
suit was dismissed. The learned Counsel 
who has represented Prag Datt in this 
Court has very wisely thrown up practi- 
cally every point taken in tho grounds of 
appeal and ha9 pleaded simply for com- 
passion for his client. His case is that 
his client was badly advised, that his 
client’s Counsel took an extraordinarily 
mistaken attitude, that his client should 
not be made to suffer because of the mis- 
taken attitude adopted by his Counsel, 
and that he should be given a re. hearing 
and allowed to re open bis case from tbo 
very commencement. 

We do not think that if wo acceded to 
this requost we should be acting in fair- 
ness to tbo other 6ide, and also wo should 
be, we consider, embarking upon a very- 
dangerous course, for in the period of 
nearly two years which his olapsod bet- 
ween the hearing of the case and tho de- 
cision of this appoal, it has been possiblo 
to prepare evidence on behalf of tho 
a p poll ant which might not have beon 
forthcoming at tho time of the hearing 
of tho suit. In those circumstances wo 
consider the appeal must and should fail 
and dismiss it with oosts. 

b.v./r.k. Appeal dismissed. 

A I R 1918 Oudh 306 

Lindsay, .1. C. 

Deoki Nandan and others — Plaintiff® 
—Appellants. 

v, 

Kali Shankar and others - Defendants 
— Respondents. 

Second Appeal No. 3C3 of 1916, De- 
cided on 5th December 1917. from decree 
of Suh.Judge Unao D/- lO»h July 19'6. 

U P. Land Revenue Act (1901). S. Ill- 
Partition case before Revenue Court — Ques- 
tion of title raised by apt licants themselves 
— Civil suit to decide question of title '• 
maintainable 

Where in a p»rsit*on c»«e filed Iu a R^venuo 
Court, before sdt notice* were issued to tn* /e- 
corded csbarer* or at any ra'e before an v 
lion? could be filed by them to tbe application 
for partition, tbe applicant* tbem«elve* a W »• 

Cjurl to postpone tbe ca*e until they ctuld have 
tbe question of their till cleared op «n • c,v » 

Court and tbe Revenue Court cr.nted (be re 
quired pcstponement aud tbs apjlicaoie th*n in- 
stituted tbe proposed suit in tbe cml O^urt . 
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Held: that the civil Ccurt had jurisdiction to 
entertain tbe suit: A. I. B. 1914 Oudh 115, DM. 
from. [PSOSC2) 

Gokaran Nath Misra—ior Appellants. 
Tara Shcrnkar Sharma — for Respon- 
dents. 

Judgment.— The only question which 
arises for deterosination of this second 
appeal is whether or not the civil Court 
had jurisdiction to entertain a declara- 
tory suit which was'brought by the plain- 
tiffs appellants against the defendants- 
respondents. Tho case has already been 
before this Court on a question of limita- 
tion. It was decided here in second sp- 
peal that tho suit was not barred by time 
and this Couit refused to interfere with 
a remand order which had been made 
by the lower appellate Ccurt directing 
tho case to bo returned for investigation 
on tho merits. After the case went lack 
to the Court of first instance this ques- 
tion of jurisdiction aroso. The defence 
was taken that the suit was not cogniza- 
bio by a ci\il Ccurt. This plea was 
given effect to by the Munlif, who dit- 
missed tho suit. His order di< missing 
tho t-ui t has I eon upheld in ap| » .1 by rho 
lower appellate Court. In my opinion 
the decision of tho Courts below wa» 
wrong. In ordor toelncida'o t! > matter 
in question it is nectssary to ..t cut 
tho follow ir.g facts. 

Tho parties are cosharors in a village 
callod Dubepur in tho L’nao district. 
This village is held in imperfect peti- 
tion and is divided into two pattis, one of 
which is called Patti Auseri representing 
a share of 13 annas 4 pies. Tho owner of 
this jutti is tho defendant respondent, 
Gaya Prasad. No. 8. Tho other l’atli 
Sri Kiahan which consiats cf 2 annus 
H pics is hold by threo sets cf owners. 
Tho plaintiffs between themown a 1 anna 
and 16 krants si are in this patti. Defen- 
dants 1 and 2 who are the sons of ore 
Artihika Prasad own a 1 anna 4 pies share, 
and the other defendants 3 to 7 own the 
rest, namely, 3 and 4 krants. Arohika 
Prasad, whose name has just been men- 
tioned, made an application to the Reve- 
nue Court for an imperfect partition of 
this Patti Sri Kristian. Tho present 
plaintill8 Deoki Nandan and others oh. 
jected to 'an impel feet partition taking 
place, the main ground being that it was 
not proper that imperfect partition should 
he allowed bemuse the whole Maoza was 
joint (bil ijmal) and that until all tho co- 


sharers of both the pattis were joined io 
tho proceedings it would not be possible 
to arrive at a correct division of the 
shares. This ohjtction Died by Deoki 
Nandan and others was, however, rejected 
in dune 1913 as being beyond time. The 
irr.|>erfcct partition cajo proceeded and 
these plaintiffs again objected; hut Ihoir 
objecticn was overrule!. Finally in order 
to attain their purpose tho plaintills on 
1st September 1913 put in an application 
to the Revenue Court asking for a per- 
fect partition of their share and demand- 
ing that all the co*harers iu tho village 
including Gaya Prasad, the owner of 
Patti Auseri, should he made parties. 
The object clearly was that tho plriutitfs 
n.ii'ht obtain a total separation of their 
share in the entire Mauza. Ou 9th Sep- 
• cn.b.-r the plaintiffs came before the 
Revfnuo Court ai.d presented a petition 
in which the' referred to the application 
made on 1st September. They went on 
to iv that they desired this application 
foi perfect partition to be pcilqoned un- 
til they went to tbe civil Court in ordor 
to ol tain a decision regarding tbe proper 
• share. This application 
having be* n put in the As-istant Collec- 
tor i a> cd tl c follow \v.fi order: 

“TL* | « till >n it the applicant* for aJjuuru- 
n ot ImuoIiiI Letlbscaro bj put up again 
on I6l»< I *ef ember." 

Afti r this tbe plaintiffs came to tho 
civil Court an 1 brought the su.t out of 
which this appeil has uriscu. It must 
be admitted that the plaint has been very 
badly drafted and that tho plaintiffs 
c< uld not he given relief in the form io 
which it is sought in para, 9 of tho plaint. 
At the seme time it appears to mo that if 
tho Court has jurisdiction to entortain 
the suit, there is a caso for a declaratory 
relief if tho facts can bo established as 
they aio represented by the plaintiffs. I 
will deal first, however, with the ques- 
tion of jurisdiction. Tho Courts below 
have relied upon a Bench decision of this 
C* urt which ia reported as Mukhtar 
Ahmad v. Hu rati Lai (1). But in rny 
opinion the present caso is cno of a diff- 
rent kind and « ha law as laid down in 
this Bench decision cannot be appkel to 
the facts before mo. S 111. U, P. Land 
Revenue Act, 'hows the manner in which 
questions of tit le arising in partition pro- 
ceedings cm ho brought heforo a civil 

~lT \ 1 R - 19 TT 0 ud hi 15 = 17 o csmSSTB 

316. ; 
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Court, and it was held in the Bench case 
to which I have referred that the ques- 
tion whether the civil Court has jurisdic- 
tion in such cases must be determined 
with reference to the provisions of this 
section. It will be seen on a reference 
to S. 110 that the circumstances which 
are contemplated in S. Ill arsie only 
after a notice has been issued to the re- 
corded cosharers of the village calling 
upon them to file objections. S. Ill pro- 
vides that if on or before the date fixed 
for the proclamation any of the recorded 
cosharers to whom notice has issued files 
an objection relating to a question of pro- 
prietary title, then tho Revenue Court can 
deal with the matter in one 'of the threo 
ways set out in S. 111. What is clear, 
however, in the present case is that this 
suit with which wo are now doaling did 
not come into the civil Court in conse- 
quenco of any of the events described 
in Ss. 110 and 111. It appears that 
before any notices were issued or at any 
rate before any objections could be filed 
to the application for perfect partition 
which the plaintiifs-appollants put he- 
foro the rovenuo Court-, they themselves 
went to the Assistant Collector and asked 
him to stay his hand while they wont to 
the civil Court in order to have the ques- 
tion to their titlo cleared up. It is mani- 
fest therefore that the Assistant Collector 
had not before him any objection of a 
recorded co9barer such as is described in 
S. Ill of the Act, and it is further clear 
that tho Assistant Collector did uot de- 
cline to grant the application for parti- 
tion until the question in dispute had 
been determined by a competent Court. 
All he did was to stay proceedings and to 
direct that no action should be taken 
upon the application until tho plaintiffs 
who had made that application had 
done something which was necessary 
for them to do bv means of a suit 
in the civil Court. In these circum- 
stances I am unable to see how it can be 
said that tho jurisdiction of tho civil 
Court to entertain this suit was in any 
way ousted. In my opinion it was not. 
and tho decision that tho suit was not 
entertainable must be set aside as errone- 
ous. Tho case must now go back for in- 
vestigation on the merits. 

The frame of the plaint has occasioned 
a certain amount of difficulty and it has 
been conceded that the plaintiffs cannot 
ask for relief in the form in which it is 


sought in para. 9 (a) of the plaint. To 
mo it seems that the question which will 
have to be investigated is the following. 
The plaintiffs say that in the present 
state of affairs in which the whole village 
is divided by imperfect partition into 
two Pattis Auseri and Sri Kishna, they, 
the plaintiffs, are not in possession of 
the full area of the village to which they 
are entitled as being’ owners of a 1 anna 
and 16 k rants share. In other words, 
the suggestion is that as the village is 
divided at present, Patti Sri Kishan does 
not coutain the full area which it ought 
to, having regard to the ratio which 
2 annas 8 pies bears to 13 annas 4 pies. 
Tho plaintiffs say that taking the area of 
tho whole village their 1 anna and 1C 
krants share represents an area of 51 
high is 12 1/15 biswansis, while if parti- 
tion were effected only in respect of the 
Patti Sri Kishan they would get posses- 
sion of an area of 43 bighas 13 biswas 
10 4/5 biswansis only, which is a good 
doal less than the area to whioli they are 
ontitled. It was this circumstanco which 
lod the plaintiffs to object to tho applica- 
tion for an imperfect partition of l'atti 
Sri Kishao only, for they objected that 
if that partition be carried out tho result 
would he to give them great deal less 
thau they are entitlod to. What they 
now want to be made clear is that as 
owner of a 1 anna and 16 krants share 
thoy are entitlod at tho timo of the divi- 
sion of tho whole of tho village lands 
to a share of tho area of tho village which 
bears the proportion of lannaand 10 krants 
to 10 anua9, and it seems to me that this 
is a declaration which if tho necessary 
facts are established, the civil Courts are 
competent to grant them. Once this 
matter has beon settled, the plaintiffs 
will ho in a position to ask the revenue 
Court to go on with tho application for 
partition and to have partition made in 
accordance with the declaration mado by 
the civil Court. I allow this appeal, set 
aside the order of both the Courts below 
and send the case back to the Court of 
first instance for decision on the merits. 
Costs here and hitherto will abide the 
result. 

B.v./r.K. Cate remanded. 
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Tulshi Ram and another— Plaintiffs— 
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another— Defendants 


Gur Daijal and 

— Respondents. 

Second Appeal No. 126 of 1914, De- 
cided on 29th March 1916. from decree 
of Dist. Judge, llardoi, D - 14th March 

' Ni^otioble Instruments Act (1881). S. 83 

— S. 83 doe* not apply to hundi presented 
(or purpose of payment and not (or accep- 

"section 83 d<*« not apply w her® » bu ° d, .j’ 
presented not (or the purfose of aceepUDM. M 
lor tbo purpose of payment. ‘ l -VJ ^ 'J 

Gokaran Nath Mishra—tor Appel- 

hints. % , . 

Judgment . — This second appeal has 
arisen out of a suit brought upon a hundi 
which was drawn on 29th December 
1912. The facts of the ca*o maybe shortly 
stated as follows: Ono Sheo l’rasad, who 
is the agent of a Cawnpore firm named 
Ganeshi Lai Katnai Lai, drew a hundi 
for 1U. 1000 . on tho date above mention- 
ed in favour of a firm named Hup Chand 
Bal Kishan which carrios on busineaa 
at place oallod Kaohohauna in tho I Ur- 
doi district. On this same date Hup 
Chand Hal Kishan endorsed tho hundi to 
tho plaintiff firm in this case, that is to 
say. tho firm of Tulshi Rain Badri Praia ». 
It appears that at tho time the hundi 
was endorsed to the plaintiffs, the endor- 
eors owed tho plaintiff firm a sum of 
Us. 852. The balance inakiug up tho 
total of Rs. 1.000 was paid to the defend- 
ants by tho plaintiffs on tho 31st Decem- 
ber. Tbo hundi was takcu to Cawnpore 
on tbo 29th Decombor and mado over to 
tbo agonts of the plaintiff firm in Cawn- 
poro, these agonts being the proprietors of 
a firm named Ganga Prasad. Auseri Lai. 
Tho document was endorsed to this firm 
as agents for tho purp->so of presentation. 
A presentation was made accordingly and 
on the findings of the Court below it 
must bo taken that successive presents- 
tions for payment wore made until finally 
payment was refused on or about the 
10th January 1913. On the first date 
on which presentation was made for pay- 
ment, a note was mado by tbo drawee to 
the effect that the hundi had beeD pre- 
sented, "dekhi.” Immediately after the 
dishonour of the bill the agents of the 
plaintiffs communicated with the plain- 


tiffs at Kachchauna. They at once made 
a demand for the money from the defen- 
dant firm. They wore put off for several 
days and finally on 13th January 1913 
the payment was refused, and this suit 
was eventually brought on l«th January 
1913. The first Court decreed the claim, 
holding that tho defendants were in the 
circumstancos just set out liable to the 
plaintiffs. The lower appellate Court has 
dismissed tho plaintiffs’ claim, apparently 
on the ground that tho plaintiffs did not 
give the defendants reasonable notice of 
dishonour. The learned fudge applied 
the provisions of S. 83. Negotiable 
Instruments Act, to tho case. The sec- 
tion lays down that if the holder of a hill 
of exchange allows tho drawee more than 
hours, exclusive of public holidays, to 
lider whether he will accept tho same, 
all previous parties not cousonting to 
suoh an allowance are thereby discharged 
from liability to such holder. Tho learn ( 
od Judge did not perceive apparently that 
S. S3 could have no application to the 
faots of this case, for the presentation of 
the hundi was not for tho purpose of ac- 
ceptanco hut for tho purpose of pa\ moot 
und consequently the decision, so far as 
if pm | irta to be btied on the provisions oi 
this soction. must ho taken to ho erroneous. 
On tho other hand, tho facts are that thoro 
was a final refusal on or about the 10 th 
January and thoro cannot ho tho slightest 
doubt that the notice of this dishonour 
was conve>cd to tho defendants with 
all reasonable promptitude. This being 
so tho defendants are clearly liable and 
tho claim must succecl. I therefore, al- 
low this appeal, set aside tho decree ot 
the lower appellato Court and rostore 
the decree of the Court of first instance. 
The appellants will got their costs both 
here and in tho lower appellate Court: 
it. V. R.K. Appeal allowed. 
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Stuart and Kanhaiya Lal, A. J. cs. 

Kehn Singh and another— Appellants. 

• v. 

Deo Kunwar -Respondent. 

Second Appeal No. 458 of 191 (. De- 
cided on 26th March 1918. from decree of 
Dist. Judge. Sitapur, D /- 4th August 

19 W 'Pr...mpH.»-Ri«kl ...t •'•• •« 

lime of institution of suit—lf r '8 hl 1 ® ,t . 
fore decree, no relief c.n be 8 r «*"‘ ed L °“ 

of right subsequent to decree does i "ot effect 
title under decree unless loss bos effect of 
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Invalidating antecedent title giving bim right 
*o pre-empt. 

Toe right of a plaintiff to enforce pre-emption 
muct exist »ot only at the time of tbo sale or 
forfeiture but also at tho time of the institu- 
tion of a sun to enforce that right. If be loses 
t. r ».Tbt after the sale or foreclosure nr at any 
***** alter the institution of the suit and before 
a decree for pre-emption can be passed in his 
favour, ue is pul out of Court and no relief 
oft j be granted to him. ll.it wbero be obtains 
dfcr.-o, anything which mav subsequently happen 
cannot affect the title which be mav acquire 
oud.'f the decree by complying with its tcuus. 
"0* ,w " } ' al happens has the effect of invalidat- 
ing the antecedent title which ho held ou the 
date of the sale or foreclosure or ou the date of 
the suit and hv virtue of which he claimed ih* 
pre-emptive right. (p a, 0 c 2 j 

<b) U,P. Laud Revenue Act (1901). S. 131 
— Relationship of sharers continues until 
partition. 

Tho relationship of the sharers of a village 
Inter so continues for all legal parpens till a 
Revenue Oaurt partition actuallv take* effect 

. v D . „ . (1*311 Cl) 

<c) Pre emption Vendee's defes sable right 
becoming absolute by time of appeal-Right 
can be referred back to dale anterior to suit 
so ns to defeat claim for pre-emplion-But if 
right of neiencc did not exist at date of sole 
or foreclosure or of suit it cannot be available 
for first limo after passing of decree. 

Where in a pre-emption suit tbc vendee is 
found to have hid a defeasible right, which 
becc hum absolute by tbo lime tho claim for pro- 
einptu.il comes up for hearing on appeal the right 
no P 'UCtcJ can be referred lack to a data an- 
terior to the suit so a. to defeat the claim for pre- 
emption But a right of defence which did not 
exi*l el all on tho datoof tho talo or /enclosure 
urou li:o <l.i to When tho suit for preemption 
was lil. d. cannot bo of any consequence. If it 
become a availallo for ibn fir*t lim*- all*r a decree 
for pre-emption is jassed in favour of tho plain- 
tiff in that suit : A. I. It. 1914 OuAh 2*8. F.xpl. 

Ivn , (I* 311 Cl. 2) 

(df Pre emption — Appellate Court need 
only consider whether right existed at date 
of sale or foreclosure and at time of decree 
for pre-emption. 

A Court of appeal need not go beyond coo- 
aidorlng whether the right of pre-emption claimed 
by tho plaintiff existed at tbo date of the sale or 
foreclosure and retalued its enforceable character 
when He suit for-pre-emptinn was filed and till 
a decreo for pre-emptirn was obtained thoreiu 
which was the subjtcl of appeal. (I* 311 C 2} 
Gokaran Nath Misra — for Appellants. 
•Sum Cllah Beg — for Respondent: 
Judgment. — This appeal arises cut of a 
suit (or pre-emption brought by the plain- 
tiffs appellants in respect of share situ- 
ated in ruahal Kebri Singh, village G.ira. 
barhi, and a share in some shamilat laud 
situste-d in patti Labori Singh in the 
village liagrebli. The defendant got the 
said property by virtue of a decree for 
foreclosure obtained by her against 
Kundan Singh, the owner thereof, on 
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24tb February 1912. The plaintiffs 
claimed to be cosharers both in mabal 
Kehri Singh, village Barabarhi, and in 
patti Labori Si D gh in village Bagrehti. 
Ine defendant was not a cosbarer in 
either of them at the time of foreclosure 
'ut she held shares in another mahal of 
tho village Barabarhi and in another 
patti of the village Bagrehti. The Court 
of first instance decreed the claim sub- 
ject to tho payment of Rs. 1,110 to tho 
defendant or into Court within a certain 
timo. The plaintiffs paid the money 
within the said time. On appeal the 
lower appellate Court reversed the deoree 
so far as tho villago Bagrehti was con- 
cerned, on the ground that by virtue of 
a partition of that village, which was 
carried into effect on 1st July 1917 after 
the decree of the Court of first instance 
was passed, the defendant had become u 
cosharer in the patti in which the share 
foreclose! was situated. It is a well- 
sottlod rule of law that the right of a 
plaintiff to onforco pro-omption must 
exist not only at tho time of the sale or 
foieclosuro but also at the timo of tho 
institution of a suit to enforce that right., 

If ho loses that right after tho salo oij 
foreclosure or at any time aftor tho in ! 
stitution of the suit and before a decreo[ 
for pro-omption can bo pa9sod in hisl 
favour, ho is put out of Court and no 
relief can bo grantod to him. But where 
ho obtains a decreo, anything which may 
subsequently happen cannot affect the 
title which he may acquiro undor tho 
decree by complying v-ith its terms, un 
less what happens has tho effect of in- 
validating tho antecedent titlo which he 
held on the date cf tho sale or foreclosure 
or on the dato of the suit and by virtue 
of which ho claimed tho pre-emptive! 
right. In Satin a Bihi v. Amiran (l) it 1 
was accordingly held that a subsequent 
sale of the share of a plaiutiff, by virtue 
of which a right of pre-emption was 
claimed in execution ofadecreo in another 
suit, did not affect tho propriety of a 
decree fer pre-emption, which ho had ob- 
tained on the strength of that right, if 
decreo was otherwise a good and valid 
decree on the date on which it was 
pissed. In Amir Hasan v. Sardar Begam 
(2) and Nuri Mian v. Ambica Singh (3) 
it was similarly held that a plaintiff pre- 

1. (I8?8i 10 All 472. 

2. (1909) 12 O C 229=3 I C 54G. 

3. (1917) II Cal 17=31 I C SC9. 
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emptor was bound to show • valid title 
on the date the decree ol the Court of 
first instance was passed. 

An imperfect partition of the village 
Bagrehti was started in 1914 and was 
completed on 3rd August 191b, when it 
was sauctionol by the Collector. It «a«, 
however, to take elfect from 1 st JJiy 
1917. The present suit was h.ed on l . in 
March 1917, aiter the imperfect parti- 
tion was sanctioned by the Collector but 
before it bad been carried mlo efiect. 
The plaiutiffs obtained a decree for pre- 
empt icn in their favour while the patus 
of the village Bagrehti were still intact, 
that is. before the re-distribution ol llio 
daud into fresh pittis bad come into legal 
operation, and a? held in Amir liman '. 
Surdar lie, jam (2). the relationship o 
the sharers of the village inter se did 
not ceaso till the imperfoct partition too* 
effect. S. 131, U. r. fitnd Revenue Act 
(3 of 1901) lays down that a psrtiliou 
shall tot ho complete until the Collector 
has passed an order confirming it. 
then goes ou to dooUie that when l >*» 
partition has been so confirmed tho Uoi- 
leotor shall iisuo a proolaruation thercoi 
and tho partition shall take etlect l« »m 
tho 1st of July next following the 
date of such proclamation. The cmi* 
Urination of a proposed partition cannot, 
therefore, ha in itself Milllcient to dc troy 
an existing coparconership. which must 
for all legal purposes continue till a !'• >- 
olacuation is issued nod the dato < on 
which tho partition is to take elleot 

arrives. 

Tho loarn j 1 Counsol for tho respondent 
roliod on tho decision in Ontnr Singh v. 
If ha v wan Dal Singh (4). hut a« explained 
in Ham Sahay v. Jagdamha Singh (■») 
that was a case in which tho vendee was 
found to have held certain property to 
which ho had defeasible right on the 
date on which the 6uit for pre-emption 
was filed, but to which his right had 
become absolute owing to the failure of 
the party interested to impugn it with 
success by tho time the claim for pre- 
emption oarao up for hearing ou appeal. 

■ A right so perfected can be referred back 
to a date anterior to the suit so as to 
defeat a claim for pre-emption. But a 
right of defence which did not exist at 
{all on tho dato of the si'.o or foreclosure 

\. A l R 1914 Oudh 23S = 17 O C 842 = 25 
1 CG91. 

5. (1916) 19 0 C 153=37 I C 163. 
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or ou the date when tho suit forpro-emp-; 
tion was filed cannot bo of any conse- 
quence. if it became available for the; 
fi, s t time after a decree for i re-emptioo 
was passed in favour of the pluintill id 
that suit. A Com l of appeal uec 1 not go 
beyond considning whether the right ol 
pre-emption claimed by tho plaintul 
existed c«» the .1st* of the sale or loro 
closure and retained i»* enforceable 
character when the suit for pre-emption 
was filed and till a decree for pro emptioni 
was obtained therein which '.*» the >ub.| 
ject of that appeal. Tho propriety of Uiel 
decree granted iu this case by tho U>urt 
of first instance cannot, therefore, be 
assailed by reason of tho redistribution 
oi land into fresh pitti* which has been 
etlectod since that decree was passed. 
Tho apfHi.il ia consequently allowed, tho 
decree of the lower eppollate Court sot 
asiio and that of tho Court of first m- 
tan o rest >r i w it h cost* throughout. 

H.V./R.K. .Appeal allowed. 

A. I. K. 1918 Oudh 311 

LlNDSAV. J.C. 

liam.mwar Uayal and nuof/ier — De- 
fendaots— Applicants. 

v. 

GttrSaka Plaintiff -Opposite Party. 

Civil ltevn. No. 192 of 1917. Decided 
on 16th April 1918, against order ol Sub. 
Judge, I far loi. D - 17th September 1917. 

Civil P. C. is ol 1908). S. 181* Sell for 

preemption prnding-Title qualifying him 
(or pre eruption lo.t by virtue ol decree in 
another auit-Suit dismissed as not main- 
tainable on condioni of revival on decree 
being set aside in appeal— Title regained in 
appeal -S. 15 I -Court ha* inherent power to 
revive suit under S. 151— Proper order 
would hove been to stay proceedings-Ap- 
plication wot governed by Limitation Act 
(9 of 1908). Art. 181. 

Daring tbe pendency of a pro omption suit 
the rliint.n lost his tills to tbe property whloh 
Qualified him (or the exercise of tbs right of pro 
omption, by virtue of a decree passed againH 
him in another suit, ana he filed an *PP 0*1 
that decree. Tbe Court trying the l !r «;*“P“? * 
suit thereupon dismissed it as uot raainUinsblo. 
but remarked io its judgment that if tho plaio 
tifl’a appeal in the other suit «»s accepted. »s 
might aoplv fer revival of He preemption suit. 
The plaintiff won hi- appeal and within three 

vears ho applied under S. 151. Civil 1 • C- . 

C-n rt. Which had decided the pre-emption suit, 
In It* revival. Too Court allowed tho applioa- 

*°Jleld: (1) that the Court bad inherent power 
uoi-r S. 151, t> revive too suit '.) toat tho 
original order passed by the Coutk in the pre- 
emption suit was not the proper order to be 
pasted in tbe circumstances, and that the pro- 
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per course for the Court would have been to slay 
the proceeding until the pre-emptor bad an 
opportunity of {retting the decision of the Ap- 
pellate Court on tbe question oftitle under wbich 
he was claiming pre-emption: (?) that the ap- 
plication was governed by Art. 161, and was. 
therefore, within time. (P 312 C2; P313C 1] 
liudra Dat Singh — for Applicants. 
Harkaran Nath Misra — for Opposite 
Party. 

JudQvient— This is an application 
for revision of an order passed by the 
Subordinate Judge of Ilardoi on 17th 
September last. The facts of the case 
are somewhat peculiar. It appears that 
in the year 1911 the opposite party Gur 
Sihai filed a suit for pre emption in the 
Court of tho Subordinate Judge of Har- 
doi. The two applicants in the present 
caso were defendants in that suit. beiDg 
the purchasers of the property sought to 
ho pre-empted. Tho case came up for 
trial in the Court at Ilardoi. and one of 
tho issues which was raised on the plead, 
ings was whether or not tho suit was 
maintainable. The plea of the defon- 
dauts was that Gur Sabai could not 
maintain the suit on the ground that ho 
was not a co9harer in the village in 
which tho property was situated. It 
seems that Gur Sahai's claim to be a co- 
sharer in this village was based upon his 
relationship to ono Data Ram. who died 
leaving two widows. The last of these 
two widows died in the year 190G and 
Gur Sahai who was the nephew of Data 
Ram took possession after the death cf 
tbo last widow. Then one Nand Kishoro 
camo upon tho scene. He brought a suit 
against Gur Sahai for possession of this 
property. This suit was brought in tbe 
year 1910 and wa9 decreed io the Court 
of tirst instance on 31st October 1911. so 
that at tho time when kbia suit for pre- 
emption was pending before the Subordi- 
nate Judge, the state of things was that 
the plaintiff Gur Sahai had lost his title 
to the property which qualified him for 
the exercise of the’right of pre-emption. 
Gur Sahai had filed an appeal before this 
Court and that apreal was pending when 
the pre-emption suit was decided on 5th 
December 1911. The Subordinate Judge 
held that tho suit was cot maintainable 
and tho concluding words of his judg- 
ment are as follows: 

"At this mcraed the plaintiff owns no share 
and be canDOt, therefore, sue for pre-emption. 
If bis apreal is accepted be may apply for the 
levival of this suit, if he is so advised." 

Later on, that is to say, on 24th Octo- 


ber 1913, Gur Sabai won his appeal in 
this Court and the result of the decree 
was that his title to the property was 
established from the beginning, in other 
words, it wa9 held that he was the right- 
ful heir of Data Ram who wa9 entitled 
to succeed to possession of this property 
after the death of Data Ram’s widows. 
Gur Sahai, having obtained this decree 
in his favour, might, I think, very well 
have gone at once to the Court of the 
Subordinate Judgo and applied for revi- 
val of the suit aa had been suggested to 
him. However, he held back for nearly 
three years and it was not till 15th 
September 1910, that he went to the 
Court at Ilardoi and asked for the 
old suit to be revived. This application 
purported to be one under S. 151, Civil 
P. C. Tho right of Gur Sahai to make 
this application was contested on a 
varioty cf grounds. Eventually the 
Subordinate Judgo decided that it.was a 
caso for the exercise of tho inhorent 
powers of the Court specified in S. 151. 

The defendants now come in rovision 
and the ground is taken that tho Sub- 
ordinate Judgo had no jurisdiction to 
make this order. I think that argumont 
cannot ho maintained. It seems clear to 
me that a wide power is conferred upon 
Courts by S. 151, and it has been hold by 
a Bench of the Allahabad High Court 
in the case referred to in the judgment 
of tho Court below lihagwan Dayal v. 
Faram Sukh Dass (l), that under S. 151' 
the Courts have inherent power to revive, 
suits. It is clear enough to mo that thej 
order which was passed by the Suhordi-| 
nate Judge on 5th December 1911, by 
which he dismissed the plaintiffs suit, 1 
was Dot the proper order to he passed in' 
the circumstances. I do not go the 
length of saving that it was an absolutely! 
illegal order, hut clearly in the interests 
of justice the proper course was to stay 
the proceedings until Gur Sahai had an 
opportunity of getting the decision ofl 
this Court on the question of the title' 
under which he was claiming pre-emp-i 
tion. However, the Subordinate Judge 
did not take that course. He dismissed 
the suit, at the 6ame time giving the 
plaintiff the assurance that if he won 
his case in the Judicial Commissioners 
Court be would be entitled to apply fo r 
revival. In the circumstances I think 
it is not to be denied that a great in- 
t (1917) 39 All 6=36 I C 366. 
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justice would be caused to Gur Sahai if 
he were not allowed to go on with this 
suit. The only ground upon which it 
can be urged that this relief should be 
denied to him is that he has been guilty 
of great delay in making the application. 

There is some .force in this argument, 
for there is, so far as I can see, no reason- 
able explanation of the fact why Gur 
Sahai waited from 24th October 1913 
till loth September 191G for the purposo 
of tiling the application to have the suit 
revived. On the other hand it would 
be difficult to say that the application 
was liable to be dismissed on the ground 
that it was barred by time, for as 
[pointed out by the counsel for the op- 
iposito party an application of his kind 
would seem to be governed by Art. 181 
of the Schodulo of the Limitation Act, 
and so it would appear that Gur Sahai 
(had thice years from 24th October 1913 to 
Ifllo tho application. Tho application was 
(admittedly filed within threo years from 
that date. On tho whole I have come to 
tho conclusion that this application should 
he dismissed. I'.think tho argument’ that 
tho lowor Court had no jurisdiction to 
mnlco tho ordor cannot ho maintained : on 
tho contrary, 1 think, there was juris- 
diction under S. 151 of tho Codo. As 
regards tho other plea, namely, tho delay 
iu tho presentation of tho application, 

I am not prepared to say that it was 
barred by any Articlo of tho Schodulo 
to tho Limitation Act and 1 should not 
fool justified in interfering with tho 
ordor of tho Court below uioroly u|»on 
tho consideration that Gur Sahai was 
guilty of delay in moving tho Court. 
Tho application fails and is dismissed 
with costs. 

li. v ,/ r.k. Application dismissed. 

A. 1 R 1918 Oudh 313 

Lindsay, J. C. and Daniels, a. J. C. 

Dalpat Singh and others — Plaintiffs — 
Appollants. 

v. 

Ahmad Shah and others— Defendants 
— Respondents. 

First Appeal Nos. 102 and 131 of 1916, 
Decided on 30th May 1918, from decree 
of Soh.Judge, Sitapur, D/- 1st July 1916. 

(a) Contract Act (9 of 1872). S. 16-Bar- 
gain unconicionable — Rate of interest 
excessive is not sufficient ground to reduce 
it — Interest. 

Apart from tbe Usurious Loans Act tb® mere 
fact that a bargain is unconscionable, in the 


sens® tbat tbe rate of interest charged Is excessive 
is not in itself a suOicient ground lor 
i,. Ourt II 313 L l J 

(b) Contract Act (9 of 1872), S. 16 -Undue 
influence — Karin da cannot be presumed to 
dominate the will of his employer. 

K kariuda is as a rule a servant of very minor 
status. »bo cannot be presumed without very 
distiuct evidence cn tbe pcinl to heln a io^lion 
to dominate the will of his employer IP 314 C 1J 
John Jackson and Chhotc Lai for 
Appellants. 

II. C. butt— for Respondents. 

Judgment. — These two cross-appeals 
arise out of a suit brought by tho plaint- 
iffs Dalpat Singh. Mathura Singh, and 
Mangli on tho basis of three deeds of 
simple mortgago executed by Haidar An 
Beg. the father of the first four defendants. 
The rate of interest in each case was two 
per cent. per mensem compound interest 
with six monthly rests. The learned 
Subordinate Judge has reduced this to 
‘24 per cent, per annum simple interest 
on two grounds: (1) that tho debtor was 
in tho bands of tbe plaintiffs who could 
dominate his will and that the plaintiffs, 
therefore, imposed their own terms, and: 
(2) tbat compound interost at two per 
cent, per mensem is a monstrous rate nn<l 
is by itself sufficient evidence of tho fact 
that the contract is hard and unconscion- 
able and cannot bo enforced. The plaiu- 
tiffs appeal against reduction of interest. 
Tho defendants have filed a oross-eppeal 
asking that tho interost should bo still; 
further reduced. It is now well esta ; 
hlished that apart from the rocont 
Usurious Loans Act tho more fact that a 
bargain is unconscicnablo, in the sense 
that the rate of interest charged is exces- 
sive, is not in itself a sufficient ground 
for interference. Hero tho rateof interest 
though high is by no means unprecedent- 
ed, and it is admitted that the same rato 
of interest has been charged in previous 
transactions between the parties. The 
bonds in suit were exeouted partly in 
lieu of previous bonds bearing the same 
rate of interest. The learned Subordinate 
Judge’s finding as to unduo influence is 
difficult to follow, in view of the tact 
that in the course of tho proceedings it 
was distinctly admitted by the lust defen- 
dant through his pleader that he did 
not plead that execution of the deeds in 
suit was procured by undue influence and 
in fact no issue of undue influence was 
framed. (The other representatives ol 
the mortgagor were absent and put in 
no defence.) Defendant 1 had put for- 
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ward certain pleas in his written state- 
mont, paras. 12 and 13, which look like 
a plea cf undue influence under S. 16, 
Contract Act. Ho was askci by the pre- 
decessor- in -office of the Subordinate Judge 
who decided tho suit to clear up this 
plea ling and did so as stated above. Im- 
mediately afterwards on the same date 
the issues were framed and no issue 
under S. 16 Contract Act, was drawn up. 
Tho issues were: 1. Whether the mor- 
tgage.deeds were genuine and for consi- 
deration? 2. Whether the terms relat- 
ing to iuterest woro hard and unconscion- 
able; and 3. Whether the plaintiffs wero 
entitled to all the interest claimed. 

There was a fourth issue relating to 
certain prior mortgagees with which we 
aro not now concerned. It is clear that 
the Court treated tho question whether 
tho terms as regards intorest wore hard 
and unconscionable as distinct from tho 
question whether the execution of the 
documents had been procured by unduo 
iulluonce. Tho learned Subordinate Judge 
who decided tho case has done tho same, 
where he holds that (lie rate of interest 
charge! is hv itself suflicient to render the 
contract unenforceable. In view of the 
fact (hit tho pleaof undue influence had 
boon withdrawn and that no issue had 
been framed upon it, it was not open to 
the learned Subordinate Judge to sot 
aside the terms cf the contract on this 
ground. Even if it had been open to him, 
the evidence falls very far short of 
establishing undue influence within the 
moaning of S. 16, Contract Act. The 
defendants adduced no ovidenco whatever 
on this point. Tho only ovidenco on which 
tho Subordinate Ju Ige relies is a state- 
ment of the principal defendant Ahmad 
Shah, who was called as a witness for 
tho plaintiffs on another matter, and 
statements of two attesting witnesses. 
Moiku Lai and Girji Dayal. whom the 
plaintiffs were obliged to call but who. 
being for obvious reasons on the side of 
the defeoants, were desirous of doing the 
plaintiffs' case as much harm as they 
could. The two latter declared that the 
deceased debtor used to take opium and 
that Dal pat Sicgii was a karinda of the 
deceased who used to repose great coufi- 
dence io him. A karinda is as a rule a 
servant of very m»nor status, who could 
tnot bs presumed without very distinct 

t vidence ou the point to be in a position 
.o dominate the will of his employer. 


As for the statements o? the defendant, 
the stamp of falsehood is written large 
upon them. He would have us believe 
that the plaintiffs bad full control over 
his father's estate, could make him do 
what they liked and were practically 
talukdars. They are said to have the 
sole charge of the books of account aod it 
is stated that tho deceased never saw 
them. When challenged, the defendant 
could not produce a lease or account or a 
single scrap of paper relating to the estate 
in the handwriting of the plaintiffs. Two 
of tbo plaintiffs wero examined as wit- 
nesses and they emphatically denied the 
defendant's 6tory and there was hardly 
any cross-examination directed to show 
that they wero in a position to, far loss 
that they ever did, dominate the will of 
Haidar Ali Beg. The lower Court’s 
finding cannot he supported. Wo allow 
the plaintiffs' oppoal and restoro tho 
contractual rate of interest up to the date 
fixed for payment, though in view of the 
very largo sum claimed as intorest wo 
think it oquitablo to direct that tho par- 
ties should hoar their own costs in his 
Court. In the lower Court the plaintiffs 
will have their costs. For tho reasons 
already given tho defendants' cross-nppeal 
fails and it is accordingly dismissed with 
costs. 

r.V./r.K. Order accordingly. 
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Lindsay, J. C. 

Bam Dayal and others— Plaintiffs — 
Appellaots. 

v. 

Lalta Prasad and others— Defendants 
— Respondents 

Second Appeal No. 200 of 1914, Decid- 
ed on 24th February 1916, from decree 
of Dist. Judge, llardoi, D/- 17th Febru- 
ary 1914. 

(a) Negotiable Instrument* Actfl88I), S. 83 
— S. 83 doe* not apply to caie of hundi* pay- 
able at *ight. 

Section S3 has no application to ca*c6 cf bun- 
di» payable at sight, inasmuch as such hundi* 
are presented not for acceptance hut for pay- 
ment. IP 315 0 2 ] 

(b) Negotiable Initrument* Act (1881). 

S. 83 — Holder* of hundi* are entitled tore- 
turn of con*ideration money. 

Holders of hundi* for valuable consideration 
are entitled to return of the consideration money 
paid bv them to their endorsers, if the bnndu 
subsequently turn out to be worthless and no 
payment can be obtained upon them. j 
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Gokaran Hath Misra—lor Appellants. 
John Jackson and Salig Ram— lor 
Respondents. 

Judgment — These two appeals (Nos. 
200 and 201 c( 1915) may be disposed of 
by one judgment. They have arisen out 
of two suits brought by two sets cl plain- 
tiffs against the same set of defendants. 
The principal defendants in the case were 
defendants 3, 4. and 5 whose names are 
Lalta Prasad, Mol Chand and I holC' >and. 
The faots of the case may ho briefly set 
out. On 24th December 1912 two bun- 
dis were drawn by defendant 1 Shoe I'ra- 
sad upon a firm in Cawnpore, which was 
owned by defendant f> in the suit, Salik 
Rum. These hundis were handed to de- 
fendant 2 Gur Dayal in payment of err- 
tain moneys due to him by Shio Prasad. 
This defendant endorsed the hundis to 
defendants 3 anJ 4 Lalta Prasad and Mul 
Chand. It is necessary to explain bere 
that Lalta Prasad is the father of de- 
fendant 4, Mul Chand and also of defen- 
dant 5. I’hul Chand, tho latter being a 
minor whose ago »s given as nine years. 
Lalta Prasad and his two sons have two 
places of business, ono at Kachhauna in 
tho Mardoi district and another in Sun- 
dila also in tho liardoi district The 
former business is run in tho name*' of 
Lalta Prasad and Mul Chand while tho 
business at Sindilx is cirricd on in the 
names of Mul Chand and l'hul Chand. 
After tho bund is had been endorse 1 to the 
Kachhauna firm ow r.ed by Lalta Prasad 
and Mul Chand, tho hundia were passed 
on by the fardila fim to the present 
plaintiffs. The hundis were sent by these 
plaintiffs to defendant 7. Gauri Shankar, 
who curries on business at Cawnpore. 
The hundis wore endorsed to him uot by- 
way of negotiation but merely in order 
to on&ble him to present tho hundis for 
payment an the agent of tho plaintiffs. 

Defendant 7, Gauri Shankar took the 
hundis to tho firm owned by S»Iik Ram 
upon which the hundis were drawn. 
They w ore first taken to Salik Ram's place 
of business on 23th December, on which 
date it is said Salik Ram was r.ot there. 
On that date his munim wrote on the 
hundis the 'word dekha*. meaning that 
tho hundis had been presented. Presen- 
tation for payment was made on succes. 
si vo dates from 28th of December up till 
9th January 1913 and on this lutter date 
Salik Run dishonured the hundis. He 
took objection first of all to the endorse- 


ments in favour of tho plaintiffs and ho 
also made a further objection regarding 
the cancellation of tho hnndi stamps. As 
soon as this was done, the hundis were 
returned by 1 > Shankar 

to tbo plain! id, who thereon communica- 
ted with the ir endorsers defendants 3 to 
•», from whom they claimed the money. 
Theso defendants refused io pay and these 
suits were instituted. Tho Couit of first 
instance Iccrecl tho claims. The Mil or- 
dinate Judge hold that ihero wore irregu- 
larities in tho er.doisomcijts in favour of 
the plaintiffs in this way, tamely, that 
whereas tho hundis had b*en endorsed to 
Lalta Prasad and Mul Chand by di-fon- 
dant 2, Gur Dayal. the endorsers who 
pass 1 tho notes on to the plaintiffs were 
Mul Char, i and Phul Chand. the members 
of the other firm trading at Sandila. Ho 
also was cf opinion that tho stump had 
not been | roporly cancelled, and for theso 
rea-ens it was held that the hundis could 
not be used in ovidcuco, hut he was of 
opinion that it having been proved that 
the plaintiffs had given value for those 
hunlis which were subsequently dis- 
honoured. defendants 3, 4 und 0 wore lia- 
ble. 

It may be noted hero that in the do- 
fence put up b\ these three defendants it 
was eonl the endorsements In 

favour of the 1 1 unliffs wore in order and 
also that there was no irregularity about 
the stamp*. For this reason they con- 
tended tint thoie was no cause of notion 
against them. A further plea was put 
forward to the effect that no reasonable 
notice of the fact of dishonour had boon 
communicated to those defendants. This 
plea wa. based upon the terms of S. 83, 
Negotiable Instruments Act, a section 
which can have no application to the facta 
of tho present caso. S. 83 provides a rulo 
relating to tho presentation of hills of 
exchange for the purpose of acceptance.; 
Here the huodL were not being presented 
for acceptance, but for payment for thoy 
were payable at sight. Defendants 3, 4 
and 5 went in appeal to the District 
Judge, who dismissed the suits, lie has 
taken a view of tho law which in my opi- 
nion is altogether untenable. After ad- 
verting to tho finding of the Court below 
regarding tho informality in the endorse- 
ments and tho irregularity about tho can- 
cellation of the stamps, ho went on to say 
that thcie was do question of loan iu tho 
case. Ho pointod cut that iu the plaints 
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Kanhaiya Lal, A. J. C. 
Jagdamla Bakhsh Singh —Plaintiff 
— Appellant. 

v. 

Mahadeo Singh and another— Defend- 
ants — Respondents. 

Second Appeal No. 238 of 1918, Decid- 
ed on 19th August 1918, against decree of 
Sub.Judge, Sultanpur, D/- 7th March 
1918. 

Landlord and Tenant-Ejectment-Cancel- 
lation of notice to quit by Revenue Court- 
Tenant ’claiming under • proprietary right* 
Suit for declaration by landlord— Limitation 
commences from date of order— Fresh notice 
does not give fresh cause of limitation— 
Limitation Act (9 of 1908), Art. 120. 

Where a notico issued by allmdlord to eject bis 
tenant is cancelled by tbc Revenue Court on the 
ground that the tenant is more than an ordinary 
tenant, the right to file a suit to challenge that 
order accrues to the landlord on the date o! tbo 
order and be must bring a suit lor that purpose 
witbin six j.ars of that dato. . 

It is not open to him to defeat tbe law of UtDl 
tation by issuing ao abortive notice of the same 
character .horllc brlore tbo iaat.lut.on ol lb. 
sail. Such a proceeding cannot bring the suit 
within time if tbo right bas already lap^ ^ ^ 

Fakhruddtn Ilasan-tor Appellant. 
Judgment. — Tho plaintilT appellant 
sued for a declaration that the defendants 
had no proprietary or undor- proprietary 
rights in tho plots in dispute. Tbo Court 
of first instance dismissed the claim. I ho 
lower appellate Court upheld that docroo 
in regard to three of tho plots, on tho 
ground that tho claim with legard there- 
to was barred by limitation and discharg- 
ed it in regard to plot 4, holding that 
the defendants had proprietary or under- 
proprietary rights therein. I he Icarne 
counsel for the plaintiff-appellant con- 
tends that the right to sue accrued to tho 
plaiotilf when the notice issued by hmi 
to eject tho defendants was cancelled in, 
March 1916. But as a previous notice to 
the same effect had been issued by thej 
plaintiff in 1905 and cancelled by the 
Revenue Court on the ground that the; 
defendants wore more than ordinary i 
tenants, the rights to file a suit to cMj 
lenge that order accrued in 1905 aod t i 
present claim was therefore, barrecl > 
time. It was not open to the plaintm 
to defeat the law of limitation by issuing 
an abortive notice of the same characte 
shortly before the institution of hit » 

Such a proceeding cannot bring the cw 
within timeif his right bas already lapseu 
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and throughout tho cases it had been alleged 
that the two hundis had been sold and that 
it was not tho case for tbe plaintiffs that 
any money had been loot upen them. 
Then he went on to point out that defen- 
dants 3 to 5 were holders for valuable 
consideration and he argued in bhi9 way. 
namely, that as the plaintiffs wanted 
these hundis and paid for them, they took 
the hundis over with their eyes open and 
subject to all risks. One of the risks ho 
mentioned was that the drawee might go 
bankrupt, as he apparently did in the pre- 
sent case; but I am informed and the 
matter has not been disputed that Salik 
Ram did not becomo bankrupt until after 
thodato upon which he rofusod to cash 
the hundis. The learned Judge sums up 
his discussion by saying: 

*'ln any case the plaiulifTs knew what they 
wore getiinq or could have ..known and now that 
tho hundis arc worthless tho lo.'s must full on 
them." 

This is au altogether mistaken view of 
| tho tights of the parties. Tho facts re- 
main that tho plaintiff's in theso two suits 
gavo money to defendants 3, 4 and 5 for 
'hundis which havo turned out to be 
worthless and upon which no payment 
could ho obtained. This being so, they 
aro in overy way entitled to the return of 
/their monoy. Defendants 3, 4 and 5 were 
olearly liabto to the plaintiffs. I there- 
fore, allow heth these appeals, set aside 
the decree of the Court below and restore 
the orders of tho Court of first iustacco 

with costs tothe appellants both hero and 
lin the Court below. Bahu Salig Ram, who 
has appeared in this Court on behalf of 
the respondent Gauri Shankar who was 
impleaded as defendant 7. has pointed out 
that his cliont was impleaded without 
any cause of action beiDg shown agaipst 
him and without any relief sought being 
againsthim. There can be no doubt as to the 
correctness of the plea. Gauri Shankar 
had onlv been acting as the agent ol the 
plaintiffs aod there was no relief which 
thoy could seek against him. J. there- 
fore. direct that Gauri Shankar s costs bo 
paid by the present plaintifls-appellants 


Appeal allowed. 
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The plaintiff was not in possession con- 
structively or otherwise, and as the Court 
below has pointed out. hi3 title, so far as 
it is inconsistent with the order cance l- 
ing his notice, ceasod to exist after the 

expiry of six years from that date. I he 

appeal is therefore rejooted. 

B.V./R.K. Appeal dismissed. 
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Lindsay. ^. C. 

Nadir Singh and others Plaintiffs— 
Appellants. 

v. 

Indersen Singh and others -Defen- 
dants — Respondents. 

Sjcond Appeal No. HI of 1917. Deci- 
ded on 27th May 1918. from decree of 
Dist. dud Re, Fyzabad. D/- 19th January 
1917. 

Hindu Lnw — Alien* l ion — Coparcener 
Content of other member* cannot be implied 
on ground of exittence of legal necenity — 
Silence on part of other member* i* not ade- 
quate evidence of content. 

Wbero a member of a pint Hindu umil. 
other than tho manager. Mil* properly •>.• 10021111 ; 
to the joint family, the content of the other 
member* cannot bo Implied merely on tbe ground 
that ttacro wa» legal ncoMtlty (or the tran«fer. 
nor does the f.icl that the other member* '.:*pt 
•ilont for a I mg interval after the date of tho 
mIo by it«oW amount to adequate evidence of 

implied con*ent. U* 3W C 1 . 2 ) 

A. P. for Appellant!. 

11. iV. .Ultra— for Respondents. 
Judgment. -“The suit out of which 
this appeal Iras arisen was brought by 
tho plaintiffs appellants for the purpose 
of sotting aside a salo of tho property 
mentioned in tho plaint, which was car. 
ried out on 20th January 1904 in favour 

of dofondint-respondent 1, Babu fnder 
Son Singh. Tho plaintiffs and the other 
members of their family wore under, 
proprietors in a village belonging to the 
defendant Talukdar, and it is proved that 
prior to the date upon whioh the sale- 
deed in suit was executed two decrees for 
arrears of rent had been obtained by the 
Talukdar against certain members of tho 
plaintiffs' family. In execution of these 
decrees the property was put up for sale 
by public auction and was purchased on 
22nd December 1903 by a stranger for a 
sum of Us. 471. On 20th January 1904 
tho judgmont-debtors made a private sale 
of the property, which had been sold by 
auction in favour of tho defendant Taluk, 
dar. They thon deposited in Court the 
amount which was due under the deoree3 
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which were being executed, the result 
being that tho sale in favour of the 
stranger was set aside. Tho plaintiffs 
now oomo to Court alleging that the con- 
veyance in favour of defendant 1 ia not 
binding on thorn inasmuch as it was a 
conveyance of joint family property in 
which the plaintiffs were cosharers. It 
was alleged that the sale had taken place 
without their consent and that they were 
entitled to avoid it. 

The defence put forward was that tho 
sale was made for legal necessity and for 
the bone6t of the family. It was pleaded 
that defendant 1 had given more for tho 
property than it had fetched at the pub 
lie auction. It was also pleaded that tho 
sile.doed had been executod by persons 
who stool to tho other members of tho 
family in tho relation of managers and 
that tho sale was accordingly binding. 
The Subordinate Judge found that the 
family to which the plaintiffs belonged 
was a joint family and that tho property 
in suit was joint family property. He 
further found that it was not proved that 
tho persons who had sold the property to 
defendant 1 wore managing members. 
Thero was no evidence of consont on be- 
half of the plaintiffs: and accordingly tho 
Subordinate Judge was of opinion that 
they wore entitled to avoid tho sale. Ho 
made a condition however that tho plain- 
tills boo Id pay a win of Us. 231. 5-0. 
this boing tho amount of tho judgment 
debt which was owing to defendant 1 at 
tho time of tho auction sale, tho money 
boing duo 011 account cf arrears of rent, 
i niav observe boro that tho Subordinate 
Judge is in error in stating that tho 
amount of the debt was only Rs. 234-5-0, 
It is clear from Ex. A-7. which is a copy 
of the sale statement prepared before the 
sale in execution, that there were in fact 
two decrees for arrears of rent against 
these persons. The document also proves 
that at the datotbo property was brought 
to sale the amount owing under tho de- 
crees was Rs. 453-8-6. 

When the case went up in appeal, tho 
learnod Judge was of opinion that tho 
sale, hiving been made for the purposo 
of raising money which was due and 
which had to be deposited in order to 
havo the auction-sale set aside, was biud- 
ing upon the plaintiffs. He further 
pointed out that defendant 1 had given 
more for the property than it fetched at 
the auction. He held therefore that on 
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tho basis of legal necessity the plaintiffs 
were bound and he dismissed the suit. 
The decision of the Court below isattack- 
ed here on several grounds. It is argued 
in the first place that the question bet- 
ween the parties was not to be decided 
with reference to tho doctrine of legal 
necessity. The findings are that the pro- 
perty was joint family property, that the 
plaintiffs were cosharers iu the property 
and tho only question for determination 
j 9 thoreforo whether or not the sale was 
carried out in circumstances which would 
indicate that tbo plaintiffs' consent to 
tho transfer had been given. Tuero is 
admittedly no evidence of express con- 
sent; and the only point therefore is whe- 
ther there are any circumstances in the 
case from which tho plaintiffs' consent 
is to ho implied. It has already been 
pointed out that the first Court's finding 
is that thoio is nothing to show that the 
vendors represented the other members 
of tho family as managers of the joint 
family property; and so far as I can see. 
there is no evi lonce from which if might 
fair!\ he deduced that the plaintiffs wore 
consenting parties to tho sale. Thero 
can ho no doubt that nil six pUiutifls 
wero alive at tho time of tho salo Tho 
first four plaintiffs are now elderly men 
and were all of adult ago when the sale 

t00 Nadir C 8ingh (Plaintiff l) and Bhawaoi 
Bikhsh (plaintiff 2) aro the nephews of 
ono « f tho vendors, Bira. Dalpat (plain- 
tiff 3) is tho son of Ram Sarup. pother 
of tho vendors; ho was well over 30 years 
of age at tho date of the sale Plaintiff 4 
whoso age at the time of tale was 23 or 
24 years is tho brother of another ven- 
dor'. Bindesri (impleaded as defendant 3J. 
Plaintiffs 5 and 6 were minors when the 
Bile took place They are the sons of the 
fourth vendor Bishnath (de endant J. 
As it has been found that the vendors 
w0 ro not managing memhers on behalf of 
,hn*e plaintiffs, the consent of the latter 
to the sale cannot he implied merely cn 
.he ground that there was a legal neces. 
Litv for the transfer, even if it could he 
{assumed that any legal necessity existed 
!for the sale which is now attached. The 
(property had been sold in execut on of a 
leciee for arrears cf rent, t *tt 0 e 
having been reached ’5 difticult to s»e 
how there was any necessity for a Pri- 
vate s»le of the same property to del Ai- 
dant 1. and equally difficult to understand 


:n what way this private sale was for the 
benefit of tlie family. The learned Judge 
thinks the family benefited because by 
the second transfer they wero freed 
from liability for a debt of Rs. 30 which 
they owed to defendant 1, but the Sub- 
ordinate Judge has pointed out that there 
was no reliable proof that this debt of 
Rs. 30 was actually duo. The utmost, 
that can be said in proof of the implied 
consent of tho plaintiffs is that they kept 
silent for a long interval after the date 
of tho sale, but that by itself would not 
amount to adequate evidence of implied 
consent, particularly when it i9 remem- 
bered that at the dato of the suit plain- 
tiffs 5 and 6’s ages wore 22 and 19 res- 
pectively. 

If there is no ovidenco to prove con- 
sent either express or implied on behalf 
of tho plaintiffs, tho Decessaiy result is 
that the silo must bo deemed to be void. 
Ou this point I need only refer to a ro- 
cout decision of their Lordships of the 
Privy Council reported as Sa/iu Ram 
Chandra v. Jihup Singh (1). I am satis- 
fied thoreforo that tho decision c f I ho 
lower appellate Court is pot correct Tho 
suit should not have been dismissed. I 
think in the circumstances tbo plaintiffs 
are entitled to a decree for possession of 
tho property in suit on payment of 
Rs. 453-8-6. that being tho amount which 
was owing on aooount of arrears of rent 
at tho time when the property was 
brought to sale. I allow tho appeal, set 
aside the decree of tho Court below and 
direct that tho plaintiffs be given a de- 
cree for possession of tho property in 
suit on payment of Rs. 453-8-6 with 
costs. I direct the plaintiffs to deposit 
this monev in Court within three months 
from the dale of this Court’s decree. If 
the money is uot deposited within the 
time fixed, tho plaintiffs’ suit will stand 
dismissed with costs to defendant 1 in all 
three Court9. 

p v. it;;. Appeal allowed. 

—\Ta I R 1 17 PC Gla89 AU 48? =39 I C 280 
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Lindsay. J. C. 

Ramadhin and another Appellants, 
v. 

Jokhan — Respondent. . 

Second Appeal No. 2S7 of 1917, Deci- 
del on 14>h May 1918 /.cm Hcmeeol 
First Sub. Judge, Bahraioli, D/- 23-4-1917. 
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*(■) Transfer of Properly Act (4 of 1882), 
S. 60 — Mortgagee acquiring portion of mort- 
gaged property-Right to allow redemption 
of whole depends upon will of mortgagee. 

Whore a mortgagee acquires a portion of the 
mortgaged property, the right of the owner of 
the other portiou of the property to red<«m the 
whole is not absolute. In each a ca<e the right 
of redemption depeuds upon the will of the mort- 
gagor). lie can iusist upon tho mortgagor s 
seeking redemption of the entire mortgage; hut if 
ho acquires auy portion of the mortgaged estate, 
ho cau in that case insist that the plaintiff shall 
not bo allowed to raJeem more than hi* own 
sharo of the mortgaged estate. '** 310 C 2] 

#(b) T ransfer of Property Act (4 of 1882). 
Ss. 52 and 60— Suit for redemption by some 
co mortgagors— Mortgagee acquiring portion 
of equity of redemption pending suit— Doc- 
trine of lis pendens does not apply- Mort- 
gagee can insist upon redemption of shares 
of mortgagors. 

Whore a mortgagee acquires portion of the 
mortgaged property, pending a rult f ir redemption 
by aome of several mortgagor-. U caoool bo said 
that by taking such a tran«(«r ho affects the 
rights of tho pDlulill* under tho decree or ord<*r 
which may be made in tie suit. S. 12, T. 1’. 
Act baa, there f uc, no application to such • coo, 
and tho mortgage can iusi-t upon bis right to 
oou'luu tho pDtolill* to a kui! lor rcdciiu iiou of 
thoir nbaro of the uiortgagtd property onlv. • 

|1' 31 J C 2) 

Gnkaran Nath J/rsra — for Appellants. 

Adilya Prasad — for Respon’.eot. 

Judjment. — This is a defer. innt’a rp- 
peal arising out of a iuit for mlempticn 
brought by the plaintiff respon lout Jokhai:. 
In my opinion tbo decision of tho lower 
appellate Court is wrong and mu*t I n re- 
vorsed. Tbo facte aro very timplo. Oo 
4th November 1891 one Dobi Din mort- 
gage! a 4. annas nharo in certain irnmov. 
ablo property to one Har Bln jin. Tho 
mortgage was a mortgago by conditional 
Balo. Tbo mortgage monov was Rs. 50 
and tbo period of tbo mortgaco was 
ton yoar8. The mortgageo was put 
in possession, with a stipulation that ho 
was to be allowed to enjoy tho fruit9 of 
tho treos in tbo groves which were mort- 
gaged and was also to bo allowed to ap- 
propriate dry timber. It was further 
agrood that inteiest on the mortgage 
money should accrue at the rate of 9 per 
cent, per annum. Dobi Din died about 
tho yoar 1900 and was succeeded by his 

two sons, lokhan and Janki. Jr khan is 
the plaintiff in tho prrsent *uit while 
Janki was impleaded as defendant 3. The 
mortgagee has also died and is now re- 
presented by his son and grardsen, defen- 
dants 1 and 2. who aro the appellants be- 
fore mo. Jokhan sued for rpdemition of 
tho entire mortgage. While the suit was 


pending the mortgagee. defendants took 
from Janki a conveyance of his 2. annas 
share in the mortgaged property and 
consequently it was urged in the lower 
appellate Court that tho plaintiff was 
only entitled to relcem his own share. 
Tho Subordinate Judge who heard the 
appeal applied tho provisions of 8. 52, 
T. I*. Act, to tho case and held that tho 
transfer made by Janki in faveur of de. 
fendants 1 and 2 was, as ho put it, null and 
void under this section and could not ope 
rate to prevent Jokhan claiming re lori.ption 
of the entire property. Accordingly tho 
Subordinate Judge allowed redemption 
of the entire 4 annnsshare upon pawnent 
of tho principal sum of Rs. 50 plus Rs. 15 
by way of ir.torest. IIo refused to allow 
any po*t diem interest. In appeal hero 
two poiuts are taken on behalf of the 
mortgagee appellants. It is said in tho 
hrst place that the Subordinate Judge 
ought only fo have allowed redemption 
of a 2 annas share and further that post 
diem interest ought fo havo been allowed. 
So far as S. 52. T. I* Act. is concerned, I 
think tho Court was wrong in applying 
it in the present ca*o. Bv the last clause 
of S. <>0. T. P. Act it is provided that 

"notblne in tho rrctlon •hall cnlltl* a person 
in!* r. -trd in a •>h»rr only of tho mortpaied pro* 
j. rt> tornir»ni I»In own *b«ro only on payminb 
r.f prop r tic ■ i«e pari of the amount remaining 
duo ''I* the mortgage, except x\b* re a inert gageo, 
cr, if tin rc are more mortgage* » than on*-, nil >uch 
mortgage**, baa or have acquired, in whole or in 
par 1 , the »hare of the mortgagor." 

It is clear that in a case liko tho present 
tho right of tho owner of a portion of 
tho mortgaged property to redeem the 
whole is not absolute. Tho right of ro 
demption defends upon tho will of the 
mor'gagee. IIo can insist upon the mort- 
gagors seeking redemption of tho entire 
mortgage, hut if he acquires any portion 
of the mortgaged estato, he can in that 
case insist that the plaintiff shall not 
bo allowed to redoem more than his own 
share of the mortgaged estate. Conse- 
quently, although, as in tho present case, 
the mortgagee may acquire a portion of 
the equity of redemption pending the 
6uit. it cannot he said that by taking a 
transfer ho affects tho right of the plain- 
tiff under the decree or o-dor which may- 
be made in tho suit. In other words, 
the right of the plaintiff not being nhso- 
lute no case of prejudice can arise and I 
can see no reason why the mortgagee 
should not bo allowed to toko a transfer 
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of a portion of the mortgaged property 
during the suit, and then insist upon his 
right to confine the plaintiff to a suit for 
redemption of his share of the mortgaged 
property only. If the decree of the 
lower appellate Court be allowed to stand, 
the only result will be that the mort- 
gages will now be driven to bring a suit 
for redemption against the plaintiff-res- 
pondent for the purpose of obtaining pos- 
session of a 2-annas share of the mort- 
gaged property. If the rights of the 
parties can be finally settled in one auit, 
there is no point in driving either of them 
to a second suit. 

As for the question of interest the de- 
cision of the Subordinate Judge is certain- 
ly wrong. There is nothing in the lang- 
uage of the doed to show that it was the 
intontion of the parties that interest 
should coaso to run as soon as the period of 
the mortgage had expired. On thecontrary, 
the reasonable and proper construction 
is that both parties intondod that inter- 
est should ccntinuo to aocruo up to the 
time of redemption. The Subordinate 
Judge soems to thiuk that the mortgagee 
wa9 not entitled to claim po9t diem in- 
terest, bccauso, if he were, he would gain 
an advantage by making delay in bringing 
his suit for foreclosure. The answor to 
this is that no matter how long the bxing- 
ing of the foreclosure suit is delayed, all 
that the mortgagee can get in the event 
of foreclosure takiug placo is the property 
itself, whatover may be the amount of 
the mortgage debt. On the other hand 
the plaintiff could easily have stopped 
the running of interest by bringing bis 
suit immediately after the expiration of 
the period of the mortgage. The case-law 
on the subject is very clear and is laid 
down in a decision of their Lordships of 
the Privy Council in MathuraDas v. 
Baja Narindar Bahadur (l). The re- 
sult is that I allow the appeal. A fresh 
decree will be prepared declaring the 
right of the plaintiff Jokhan to redeem 
2-annas share of the property upon pay- 
ment of one-half of the mortgage debt. 
Interest at the contract rate will be 
allowed up till the date fixed for pay- 
ment. The office will prepare a redemp- 
tion decree in accordance with the terms 
of 0. 34, R. 7, and a period of six months 
will be allowed to the plaintiff for re- 
demption. In case redemption is not 
made, t he decree will order that the 
1. (1897) 19 All 89-23 I A 135 (P C). 
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plaintiff’s right to redeem will be barred. 
As regards costs, the plaintiff will be 
allowed proport ioDate costs in the first 
Court, and defendants 1 and 2 will have 
their costs from the plaintiff both here 
and in the Court below. 

B.v./r.k. Appeal allowed. 
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Lindsay, J. C. 

Darpafu— Plaintiff— Appellant, 
v. 

Bajeshwari Pershad* — Defendant- 

Respondent. 

First Appeal No. Ill of 1917, Deci- 
ded on 2nd September 1918, against 
decree of Sub. Judge, Gonda, D/- 6th July 
1917. 

Hindu Law — Alienation — Father— Rate, 
excessive or exorbitant— Court haa di«cre- 
lion to reduce rate— Appellate Court will 
not interfere with discretion exerciied in a 
reasonable manner. 

In cases of debts contracted by Hindu father* 
on tbe credit of the family property, Court* 
have a discretion to rcduco tbo rate of in- 
terest if it is excessive or exorbitant. 

(I* 321 Cl] 

An appellate Court will be slow to interfere 
where it can be shown that suob discretion b*» 
been exercised in a reasonable manner. 

(P 821 C 2) 

Bisheshwar Nath Srivaslava—lor Ap- 
pellant. 

Aditya Prasad— lor Respondent. 

Judgment.— The only quostion for 
consideration in this case is. whether the 
Court below was justified in reducing the 
contract rate of iuterost in the mortgage 
bond upon which the suit of the plain- 
tiff-appellant was based. The facts may 
be briefly stated: The mortgage was exe- 
cuted by Cbaudhri Jagdamka Prasad, tbo 
father of tbe defendant Rajeshri Prasad, 
on 3rd July 1911. The prinoipal sum 
was Rs. 3,000 and there was an agree- 
ment that interest should be payable at 
the rate of 2 aoDas 3 pies per rupee per 
annum, which works out to just over 
Rs. 14 per cent, per annum. It wa9 also 
agreed between the parties that interest 
should bo payable yearly and that in 
case of default compound interest should 
be calculated at tbe stipulated rate with 
yearly rests. Nothing having been paid 
on account of the mortgage, the present 
suit for sale was brought, the amcuDt of 
the claim being Rs. 6,167-10-8. The 
plaintiff asked for the sale of the mort- 
gaged property consisting of a 2 anuas^ 
share in a village called Rahmatpur, 
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Various pleas were put forward by the 
defendant, of which it is only necessary 
to consider one. He pleaded that the 
rate of interest was exorbitant and was 
not justified. The Court below has found 
that there was legal necessity for the 
borrowing ol this money. It seems that 
at the time the mortgage was made, 
certain aucestral family property of -lag- 
damka Prasad, had been sold in exe- 
cution of a decree. The judgment- debtor 
was anxious to have the sale set aside 
under tire provisions of O. 21. R. SO, 
1 it is proved that on the day after 
•'»-e was executed dagdamka 
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Us. 2,304 odd and 
proporty sot aside. 

Turning tc the mortgage-deed in suit, 
it is to bo note 1 that out of the principal 
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Burn of It*. 

.was advanced in eai 
Prasad for the pur post 
to deposit the money 
Imlauco was appropriate 
a previous debt owinf 

I think mi bo no Ion ; “>*® 
fasts that tho finding of th s Court below 
is correct, natnoly, that the Leal uecc*. 
lity for the taking of thl 
established. The question then it, - ; ' 0 - 
tliur tho Subordinate Judge was justified 
in holding that the contract rato of in- 
terest was liablo to bo leducol. it is 
no longer possible to argue that tbo 
Court" have no powers to interfere in 
casos of this kind with tho rate of in- 
terest agreed upon. Tho principlo has 
been sanctioned by their Lordships of 
the Privy Connoil in cases whore a mort- 
gagoo has dealt with a Hindu widow, 
and suoh a principlo can reasonably bo 
applied also to tho case of a father who 
is tho manager of a joint Hindu family 
and who has qualified powers of disposal 
over tho family property for the purpose 
of mooting what is called legal neces- 
sities. 1 need only refer to two oases in 
this Court, in which it has been held 
that tbo Courts have a discretion to 
interforo with tho rato of interest in 
oases of this kind f Cf. Sarabjit Singh v. 
Cur Tiakhsh Singh (l)and Sailho Charan 
Prosad v. Ram Ratan (2)1. 1 may also 

refer to a judgment of a Ihnoh of tho 
Allahabad High Court which is reported 


as Piidarr. Singh v. Ram Rup (3). It 
has been argued that the present case 
may bo distinguished from these other 
cases on the facts and that here the rate 
of interest is not so exorbitant as it was 
in tho cases to which I have referred. 

In the case reported as Sarabjit Singh 
v. Cur Tiakhsh Singh (l), it appears 
from a perusal of the record that the 
rate of interest there was 24 per cent, 
per annum compoundahle with 6-monthly 
rests. 

In the caso reported aa Sadho Charan 
Prasad v. Ram Ratan (2), tho interest 
was 24 per cent, oorupound with quaiter- 
lv rests. In tho Allahabad case tho rate 
uf interest was IS i-er cent, compound, 
iblo with G monthly rests. It may, 
taken that in tho presont 
itr*ot rato of interest was 
lower than it was in any of 
)d cu-uft. 


1. 1916) 19 O C 159=30 I C 916. 

2. (1917) 40 I C 9 * 9 . 
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tint that was a reason- 
compensation to tho 
why this rate was 
lore had heon a previ'. 

^ If * r .nMit ! i hecueon Jagdamka 

i ioh the 

i on a simple 
i.^i 1 at • ho rate of 12} per cent, per 
annua ft i pointed out, however, and 
I think o irreotly, that the Subordinate 
Judge r. mi* ted to notice that the simple 
’•Mini pro' i hid for compound interest; 

i argued here on behalf 
of the plnintilt appellant that the Sub- 
oidiiitte Julge. if lie had notice! thfs 
fact, would Inve allowed at lcist 12} per 
cont. t "iipound interest in tho present 
case. Whether this was so or not it is 
difficult to say. 

The law* boing that tho Court has a 
discretion to interfere with the rate of 
interost in caos of this nature, an ap. 
pellato Court will he slow to interiero 
if it is show n that the discretion of tho 
Court below has been oxeroised in a 
reasonable manner. One fact is worth 
consideration in the present case, and 
that is that when this mortgage was exe- 
cuted the only cash which was advanced 
was a sum of Rs 2 210. Tho balance 
which wont to make up the total of 
Rs. 3 000 was. as I have said, applied to 
the discharge of a previous «ieht.. In. 
terest. however, been charged on tho 
who'p ■ n- t o* 3 000 i~.i , nrn 


3. 119»6) 30 1 0 217. 
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this point of view it may ba said that Judge, after declaring that Sarju had 
the total amount of interest claimed in come of full age, discharged the plaintiff 
the present suit is excessive, having re- from his office. This present suit was 
ga,u to the fact that the only money brought by the plaintiff for the purpose 
whchthc debtor got on the date of the of recovering from the minor a sum of 
mortgage was a sum of Rs. 2,210. The Rs. 984-13-6 which he alieged to Mue 
lower Court has given the plaintiff a to him on account of his dealings on be- 
decree for Rs. 5,047-15-0 together with half of tho minor during the period of 
proportionate costs and future interest at guardianship. In support of his claim tho 
12 ^ per cent, up till the date fixed for plaintiff put in certain accounts whioh he 
payment. On the whole, therefore, I do had filed from time to time in tho Court 


not feel disposed to interfere with the 
decree. It scorns to me that having 
regard to all tho circumstances just re- 
ferred to, th mortgagee has had sub- 
stantial justice and that there is no 
occasion for mo to iuiorfero with tho 
decision of tho Court below for the pur- 
pose of increasing the amount of tho 
decree by awarding compound interest. 
I dismiss th6 appeal with costs. 

R. V./K.K. Appeal dismissed. 
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Lindsay. J. C. 

Gopal — Plaintiff —Appellant, 
v. 

8ar;u— Defendant — Respondent. 

Second Appeal No. 305 of 1917, Deci- 
dod on 1 3th March 1918, against decree 
of Dist. Judge Lucknow, D/- 25th April 
1917. 

(o) Guardian* and Ward* Act (1890). S 34 
— Guardian spending without leave of Court 
more than income of e*tate on ward i* not 
entitled to recover exce**. 

A gu-idiitn who. without taking the leave of 
tho Court, chooses to spend upon tho ward more 
than tho iucome of tho ward s property is not 
ontitlod, after bis guardianship has determined 
to come forward and sue tho ward personalia for 
tho excess amount so expended. IP 323C lj 

(b) Guardian* and Ward* Act (1890) S. 34 
—Account* filed by guardian and accepted 
by Court — Presumption of correctne** at- 
tache* to them. 

It is tho duty of a Court which appoints a 
guardian to examiuo into the accounts submitted 
to it by tho guardian periodically to the best of 
its ability and to *atisfy itself that they arc pro- 
perly prepared. A presumption of correctness at- 
taches to such occcuuts al*er they have been 
scrutinized and accepted by he Court^ ^ ^ ^ 

S. xV. Sinha and i?. .V. Banerjee—iox 
Appellant. 

llari Kishcn Dhaon — for Respondent. 

Judgment .— This is a somewhat pecu- 
liar cise. Tho appellant Gopal was for 
a Lumber of yeais the duiy appointed 
guerdian cf the defendant- respondent 
Sarju. His guai< unship came to an end 
c n *29th Marc’u i9io, when tho District 


of the District Judge during the poriod 
he was acting as the defendant’s guar- 
dian. lie relied principally upon those 
accounts for the purpose of establishing hie 
claim to tho money in suit; nud ono of the 
issues raised in the Couc of first inslauce 
was whether tho : o accounts were to he 
presumed to be correct and u bother tho 
dofondant had a right to impeach their 
correctness. The Munsif who tried this 
suit seems to have been of opinion that 
thoro was no presumption in favour oh 
tho correctness of these accounts and that 
tho defendant was at liberty to impoaoh 
thorn. 

Ho also pointed out that tho original 
accounts had not been produced and he 
dismissed the suit in accordanoo with hie 
finding on this issue. Ho did not deal 
with any of tho other issues which wore 
raised. The case carno up in appeal before 
tho District Judgo, and hero again tho 
question as to tho presumption to he 
made in favour of tho correctness of tho 
accounts filed in tho District Judge’s 
Conrt was brought up for discussion. On 
this point tho learned Judge observes that 
he does not consider that thoro con Id he 
any presumption against tho dofendaut 
that tho accounts which had been so 
filed were correct. IIo pointed out that 
they were not produced until the plain- 
tiff bad been urged to produce them and 
that cn tho face of them they appear to 
he fictitious. Pausing hero I wish to ob- 
serve that in mv opinion tho Judge is m 
error when he states that thero is no 
presumption in favour of the accounts 
filed by a guardian in the Court w hich 
has appointed him. These accounts have 
been scrutinize! by tho Court and accept- 
ed. and it is indeed strange to find tho 
District Judge now saying that on the 
face of them they appear to be ficti- 
cus. hearing in mini that they are the 
very accounts which he himself and his 
predecessor accepted at the time they 
were filed. I can hardly think that the 
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learned District Judge meaus to say that 
the Court to which the accounts of a 
guardian are submitted for examination is 
under no obligation to scrutinize them 
and satisfy itself regarding their correct- 
ness. If the learned Judge eutertains 
any such notion I take the present op- 
portunity of correcting it. 

It certainly is the duty of the Court which 
has appointed a guardian to examine into 
the accounts submitted to it periodically 
to the best of its ability and to satisfy 
itself that they are properly prepared. 
Aftor this I observe the learned Judge 
has gone on to examine the various items 
in the account put forward by the plain- 
till an l has given various reasons Inot al- 
ways good reason*, I fear) for coming to 

e nelue that the pltintiH had 
failed to prove his case. However, it 
will not be ni me to discuss 

the various item* in the plaintiff's ac- 
count in view of the argument which has 
been put forward on behalf »•( thededon- 
dam.. respondent. It is clear from the 
01 dor of a Judge ol this Court who ap- 
pointed the present plaintiff th*» guar- 
dian of the minor that ho was to bo en- 
titled to a reasonable allowance for the 
maintenance of the minor. There is 
certainly nothing in the ordor appointing 
him which justifies any claim by the 
plaintiff for anything more than a reason- 
able allowance for tho maintenance of 
his ward. So far as I can ascertain, the 
principal pioco of proporty which be- 
longed to tho ward in this case was a house 
whioh brought in a rent of about Rs. 10 
or Rs. 11 a month. According to tho ac- 
count submitted by the plaintiff he has 
been spending sums which were consi- 
derably in excees of the incomo of the 
proporty which was under his care; and 
tho quostion arises whether a guardian 
'who chooses to spend upon tho ward more 
than tho incoino of tho ward's property 
is entitle 1, aftor his guardianship has 
^determined, to con.o forward and suo the 
'ward personally for tho excess amount so 
expended. 

In my opinion he is not; and if this 
view of the legal situation of tho partios 
be accepted, ihoro is an end to this case. 
According to tho finding of the learned 
Judge, which is not seriously disputed 
here, a reasonable sum for the mainten- 
ance of tho ward during the period of 
seven years for which the plaintiff aoted 
comes to about Rs. 420 and in any case 


to less than a sum of Re. 500. On the 
other hand, as the learned Judge points 
out, tho income of the property during 
this period ought, on tho plaintiff’s own 
showing, to havo been over Rs. 9U0. It 
is said that a number of tho items which 
the plaintiff spent on tho minor's behalf 
wero necessary, lor example, moneys 
spent upon his marriage ceremonies and 
moneys spent upon tho repairs of tho 
minor's house. Tho answer to this is 
that tho guardian was wider no obliga. 
tion to incur any expo idilure in excess 
of tho income of the proporty. It is not 
pretended that tho guardian over consult- 
ed tho Court before ho spent those vari- 
ous amounts, otherwise ho might perhaps 
have i een pr itecl the Court piss. 

1 1 an oidur authorizing him lo raise 
money for th«*«o purposes. But if, with, 
out. t iking the leave tf tho Court, he has 
spent money out of his own pocket upon 
what he beiievod to be tho necessities of 
the minor he ought not. in my opioiou, 
to beallowod lo recover. I think therefore 
that on this ground tho decree of the 
Court below ought to be maintained. The 
appeal fails and is dismissed with costs. 

H. V. R.K. Appeal dismissed. 
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Lindsay, J. C. 

Lachhmi Xarain and others — Plaintiffs 
— Appellants. 

v. 

Day a Shankar and «no(/ier— Defen- 
dants — Respondents. 

Second Appeal No. 217 of 1917, Decid- 
ed on 26th Novomber 1917, from deoreo 
of Sub. Judge. Unao, D/. 10th March 1917. 

(a) Limitation Act (1908), Art. 132-- 
Money payable by instalment*— Right to iup 
on default of in»talment— Suit instituted 
more than 12 year* after default i* barred 
under Art. 132— Question of waiver could 
not ari*e. 

Where a mortgage-deed provided for paymont 
of tho mortgage money by certain definite ins- 
talments and further stipulated that if the in. 
stalracnts wero not paid at the appointed timo and 
if any default were to take placo. than the con- 
tract relating to tbo payment of futuro instal- 
ments was to be deemed rescinded and tho mort- 
gage-* were lo be entitled to bring their suit at 
once and claim interest at a certain rato: 

Held: (1) that a suit brought by tho mortga- 
gee* on the basis of the above mortgago dcod 
more than 12 vears after tho date when the first 
default in payment was mado wes time- barred 
under Art. 132 (P324C2! 

(2) that no question of waiver on tcc part of 
the mortgagee* could ariso for consider*!! u i. 
connexion with a mortgage bond, the euforco 
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mcutol which was being sought by a sale of the 
property. IP 324 C 2] 

(b) Limitation Act (1908), S. 20 — “De- 
btor ’’ explained — Joint Hindu family — Son 
is neither debtor or agent of father during 
father's life time. 

The word "debtor" as used in S. 20 means the 
person who is liable under the contract of debt. 
Hence, where a father and bis son form to- 
gether a joint Hindu family and a debt is con- 
tracted by the father, the son is in the lifetime 
of the father neither a debtor ncr, in the ab- 
sence of any evidence, an agent of the father for 
the purposes of the said section. [P 325 C lj 

Hargobind Das — for Appellants. 

Ilarkaran Nalh Mtsra&rA Dishesliwar 
Nath Sriwastava — for Respondents. 

Judgment. — The only question for 
discussion in this second appeal is a ques- 
tion of limitation. The suit was a suit 
for sale on a mortgage and the Courts 
bolow have decided that it was time-bar- 
red. In my opinion the decision is cor- 
rect. Tho document upon which the suit 
was brought was executed on 27th OctO- 
hor 1894 and the suit was instituted on 
3rd April 1916. Turning to the mort- 
gage dood, wo tind that the mortgagor 
was one Shoo Mangal who, it is said, is 
now deceased and i3 represented by his 
.ions l)aya Shankar and Har Shankar, 
defendants. The mortgage was made in 
favour of two persons Sukh Nandan Lai 
aud Lai Behari, who are tho prcdccossors- 
in title of the present plaintiffs. The 
question of limitation must he determin- 
ed with particular reference to the terms 
of tho m jrtg’ge-hond. The deei provides 
that tho principal sum in respect of 
which the mortgage is being oxecuted is 
a sum of R*. 800 and the agreement was 
that this monoy was to he paid up in 
ccr'.aiu deGnite instalmcntsof Rs. 40 and 
50 each. It was agreed between tho par- 
ties that if the instalments were not paid 
at tho appointed time and if anv default 
were to take place, then the contract re- 
lating to the payment of future lnstal- 
men'B was to be deemed rescinded and 
the mortgagees were to he entitled tc 
bring their suit at one? and claim interest 
at. tho rate of 12 per cent. 

TWo evidence shows that the first de- 
fault in payment was made on 11th 
\pril 1895, and consequent! v on the terms 
of the bond a suit for sale ought, to have 
been brought within 12 yearsof that date. 
The learned counsel for the apppMaots 
has referred to the fact that payments 
were made on account of principal after 
the date of this default, and he re!ie9 on 


these payments as proof of waiver on the. 
part of the creditors. The answer to this; 
is that no question of waiver can arise for 
consideration in connexion with a mort- 
gage-bond, tho enforcement of which is! 
being sought by a suit for sale of property. 
In such a case the Article of limitation to' 
beappliod is Art. 132 of the Schedule to 1 
thoLim. Act. Tho provision about waiver 
in connexion with the question of limita- 
tion is to be found in Art. 75, of the 
schedule, but that articles refers irr terms 
to suits based u pon promissory notes or 
bonds. Nothing to he found in Art. 75 
can be applied to a suit to.which Art. 132 
applies in order to make out semo other 
rule of limitation than that which is laid 
down in tho latter Article itself. This 
plea, therefore, must fail. 

Tho learned counsel then has relied 
upon the general exeption whioh is decla- 
red by S. 20, Lira. Act. I have been re- 
ferred to the document of mortgage on 
tho back of which, it is true, thoro are 
recorded certain payments. Tlieso aro set 
down in a somewhat peculiar way.First 
wo have one are two notes of payments 
followed by a signature, then five and six 
memoranda of payments followed by an- 
other siguaturo, and similarly a third set 
of payments followed by another signa- 
ture. It has been stated hero that the 
signature in each case is that of Daya 
Shankar, tho son of tho mortgagor Shco- 
Mangal. who is imploadod hero ns dofon- 
dant 1. Now before any relianco can bo 
placed on these endorsements for tho pur- 
pOf© of exten ling the period of limita- 
tion undor S* 20 it must ho shown, in the 
c'.so where tho payment was payment of 
a part of tho principal, that it was made 
by the debtor or by his agent duly autho- 
rised in this behalf. We have also to take 
notice of the proviso to tho soction which 
says that, in tho cose of part payment of 
the principal of a debt, the fact of the 
payment must appear in tho handwriting 
of the person making tho same. It may 
he stated at once that no question of pay- 
ment of interest can arise in this case for, 
as I have already stated, the principal 
sum was Rs. 800 and that was to bo pay- 
able in certain instalments. No interest 
was to he charged and consequently an> 
payments made must have been on ac- 
count of principal. Theo .he question 
arises, if the*e payments were made, were 
they made by the debtor or by bis agent 
dulv authorised on his behalf That \ 



were not made by the debtor seems to be 
admitted. 

Tho debtor in the case was the exe- 
cutant of the mortgage-deed. Sheo Mangal- 
It has been argued, however, t;»at bheo 
Manga 1 with hie sons constituted a join: 
familv and that Daya Shankar was a .deb. 
tor within the meaning of Sub.S. IU cl 
S. 20. I very much doubt whether that 
argument can ho maintained, became it 
appears to mo that this part of the sec- 
tion must bo strictly construed and the 
natural meaning to be attributed to the 
word "debtor” is the person who :s liable 
under the contract of debt, and that per. 
son in this case was Sbeo Mangil. 
have to observe that it is admitted that 
all the payment* endorsed on the back of 
the document were male while *aheo 
Mai 18 still alive. I do not think, 
therefore, that with roferonco to the 
terms of this section l>aya Shankar can 
bo treated as a debtor, nor again it i*. I 
think, possible to contend that bo was 
|tbo duly authorised agent of the debtor. 
No agency can bo inferred from the fact 
that Daya Shankar and his father Sbeo 
Mnugal wore members of a ioint Hindu 
j Shoo Mongol, while alive. wo* 

presumably the managing member of the 
f i ini I v and certainly there i* no author ty 
i . | mow of for tlie prop *»it i »n th 

the son. in the absence of any ovidonce. 
oould hi deemel to ho a dul mtborised 
ngont of his father for the purpose of pay 
ing a loht. ft MORI* to mo. therefore, 
that the whole argument with .o .*rlto 

S. 20, liini. Act. fail tend t!..»tthoplainti‘u 

• t . • « & . i ■ r f • i * 
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. K* facie ca.e made oul by pre cmptor-Burdcn 
ebtor seems to ne of ( , Wfu on vendee. 

se was the exe- iX 
eed. Sbeo W- 

oifsStuted a joint pnc * pr " ' ’ ‘ ^ V ™ c « 

hankar was a deb- Batdeo Lai— for Appellants, 
of Sub.S. (1) cf Gokaran X ath Ultra and llarkaran 
nbt whether that Xath Misra — for Respondents. 


aro not onttlel t> the b : rofu of that 
section. No other question routine for 
decision. The suit vu, i*> -iv opinion, 
time-birro I and w is righliy di;ini J *cd. 
The conao qunneo is that the appeal fail- 
and is dismisaol with cost**. 

Ii. v R.K. Apneal dismissed. 


Judgment . — This appeal bai arisen 
out of a suit for pre-emption. Ibe ap- 
pellants here are the purchasers. The 
document of 8 ale was executed on doth 
January 1915 and purports to convey to 
the vendees a G ptes share in a village 
called Jxihrauli. According to the term* 
of the deed the consideration for this sale 
was a sum of Hs. 1,400 whioh was made up 
of four items. The plaintiff* catne into 
Court alleging their right I o pre-empt and 
further pleading that the price entered in 
the document was fictitious. It was the 
plaintiffs' caso that the proporty trans- 
ferred by this deed was not worth any- 
thing like tho sum of R. 1,400. Tho 
Courts below have come to the conclusion 
• price il tie I in the deed is ficti- 
tious. and with that finding of fact I 
1 1 j> j U { ' the plaintiffs- 

pre-ern piers v,*cro able to put forward a, 
prii i facie eoi which threw upon tbe 
other si lc i ho burden of proving that tlic, 
n onoy 'liteiod in the deed represented 
tho real price of tho proporty. It is 
arguo-1 that the decision of the Courts be- 
low ruch* to bo revised boro on account 
•A ilieir misunderstanding cf tho ctfect of 
c iri i .. dooumeol s to w blob I v ill now 
refor. In this 5’lo-deed it was stated 
that rut of the Us. 1.400 at itom of 
Its. G75.5.5 was due to the purchasers on 
a mortgigo held hv them, dated 5th July 
1911. It is rooitod that ; this mortgage 
deed was with possession and the sum 
just mentioned was stated I o bo due iu 
resnect of tho balance of principal and m- 
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Lindsay, J. C. 

Nukdthed and others — Defendants — 
Appellants. 

v. 

Any, ul and others — Plaint i He Respon- 
dents. 

Secon 1 Appeal No. 7G of 1917, Decided 
on 11th July 1917, from order of Diet. 
Judge, Gonda, D/- 15th December 191G. 

Preemption — Suit for-Plea •* to price 
entered in tale-deed being fictitious— Prime 


tercst. 

The Courts below have found that this 
item is entirely fictitious. It is a most 
extraordinary circumstance that when the 
burden of proof was thus shifted to tho 
purchasers they failed to put into Court 
either the original document of mortgage, 
dated 5th July 1911 . or a certified copy 
of it. The learned Advocate w ho appears 
here for the appellants was under the 
impression that a certified copy of Hub 
mortgage was on the reoord, but I find 
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that this is not so. The result, therefore, 
is that; we realiy know nothing about this 
mortgage of 5th July 1911. Probably 
there was such a document, inasmuch as 
wo find a reference in the sale-desd to the 
pages of the register in tho Sub-Regis- 
trar's Oilico on which tho document was 
copied at the time of registration, but the 
fact remains that neither tho document 
itself nor any copy of it was before the 
Court so as to enable it to form any opi- 
nion as to whether any money wig or 
could be due on account of principal or 
interoat or hot . The defendants could 
havo summoned the original document 
from the vend rs, for the story is that 
thi9 document \va relumed to them, and 
in default of its bt in# produced they could 
have given secondary evidence. So far. 
thermor o, ai wo aro concerned with this 
item, l ho judgment of the Courr below ap- 
pear.-. to me to i»e quite correct. I can 
sco no reason for disturbing it. 

Tho next items to be referred toaroono 
item of Rs. 100 and ono item of Rupees 
125-5. 4. It is stated in the sale.deed that 
these two sums are owing to two persons 
Badri and Ram Sunder under mortgages 
with possession executed in their favour 
and tho arrangement come to between 
tho vondors and tho purchasers was that 
those two mortgages woro to ho discharg- 
ed. Ono of these mortgagees Badri ap- 
peared in Court and produced a receipt 
for the full amount of these sums, that is, 
Rs. 528-5-4. lie further deposes that 
tho mortgage deeds had boeu returned to 
the purchasers after the moDoy was re- 
ceived. lie also produced a receipt which 
tho Courts below have rejected on tbo 
ground that it was not registered. It has 
been argued here that the statement of 
Badri ought to be accepted as sufficient 
proof that the money was paid to him, 
but it 9cems to me to be clear that if the 
pro-emptor is to be entitled to stand in 
the shoes of the purchasers, he is entitled 
to havo the mortgages discharged, and the 
fact that they had been discharged could 
only he proved by proper evidence. The 
production of an unregistered receipt 
does not, I think, amount to legal proof 
that the mortgages in favour of Badri 
and Ram Sunder had been lawfully dis- 
charged, and again there is only the state- 
ment of one of the mortgagees, namely, 
Badri, to the effect that the money had 
been received. Here again the appellants 
seem to have been singularly negligent in 


1918 

the matter of prosecuting their case. 
Badri deposed that these mortgages bad 
been returned to the purchaser. Why 
they were not produced betcre the Court 
is not explained. 

If the purchasers had produced the 
original mortgage deeds, then no doubt it 
might have been held in their favour that 
those two sums had been paid and the 
mortgages bad been redeemed. But if 
parties do not choose to produce the best 
evidence, in their favour, they cannot 
complain if the decision of the Court is 
given against them. In the absence of 
this evidence, which it was incumbent 
upon these defendants. appellants to pro- 
duce, it seen. s to ine that tho judgment of 
tho Court below is correct. I urn satis- 
fied, therefore, that there is no ground 
u|>on which I can intorfero with thodeoi- 
sion of the Court below. Tho price was 
fictitiously entered. The Courts havo 
arrived at what they hold to bo tho gen. 
uine prico of tho property and thoy havo 
directed the redemption of tho two mort- 
gages in favour of Badri and Rain Sunder, 
tho balance of the pre-emption money be- 
ing handed over to tho purchasers. Tboso 
aro the only grounds which I havo been 
callod upon to consider. I decide them 
all against tho appellants and dismina the 
appeal with costs. 

H.V./H.K. Appeal dismissed. 
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Stuart and Kanhaiya Lal, A. J. Cs. 

Ham Sewak and others— Plaintiffs — 
Appellants. 

v. 

Baldeo Bakhsh Singh — Defendent — 
Respondent. 

First Appeal No. 101 of 1915, Decided 
on 21st December 1917, from decreo of 
Sub. Judge, Sitapur, D /. 18th September 
1915. 

(a) Mortgage — Mortgage* in favour of joint 
Hindu family— Suit by lorn of mortgagee 
Other member* of family disclaiming their 
interest — Registered deed of assignment is 
not necessary— Succession certificate is not 
required. 

A mortgage-deed stood io the name of a person 
who together with bis sons and nephew /ormed a 
joint Hindu family. After his death the <ons 
claimed the entire money due on tho mortgage, 
and the nephew stated that he had received from 
tho sens his share of the mortgage money and 
bad do objection to tbo sons realizing the entire 
mortgage money: 

Held: (1) that a registered deed of assignment 
bv the nephew was in the circumstances not 
necessary to give the sons a right to sue, f 2 ) mat 
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■ Iho plaintiffs being ibc survivors ol a pint 
family, a sacocssion oarkiflsaf *a» not squired 
to enable them to bring a U 

(b) lntere.t-H.gh rate of-Compound in- 
terest is not necessarily penal, illustrated. 

A covenaut t> pay compound interest in ca-e 
of default at the rate originally 
necessarily ceual. IP 388 C lj 

Where a in»rtgag«-deed provided for payment 
of interest at R». 1-8 0 «nt. per mensem and 
lor pavment of e m pound latoceat »»« 
monthly rests if the mortgage money was not 
paid within the fixed period: 

Held: that the rate of tatsrirt 
mortgage-died was neither pen* 
unconscionable. 


however, stated in his evidence (hat ha 
had DO share iu the mortgage-deed in 
suit, inasmuch as the plaintiffs lias paid 
him Rs. 1,100 or. account of his share of 
the principal an 1 Rs 1 <>00 cu account of 
interest thereon 10 or IS davs after the 
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Ookaran Xith Mtsr 
for Appellant*. 

Ishwari Prawit tr 
for Respondent. 

Judgment. — This i 
a suit brought by the 
lor ‘.ho recovery of me 
gago effected by the U 
in 1 iv our ol Gav.vlin, 
tiff 1 and 'ho grand fat 
and 3. The dofonco wa B tliat t 

veuant .i* to the payment of into 
Rs. 1.8-0 par cent per monvem " 
an 1 unconscionable and "'as obtaii 
unduo inflnonco exercised by f.ava lm 
a time when the defendant. wa» .n om- 
bai used oircuro tancea nd that h( 
ther oovonaot to p iy compound intorost 
with six- monthly rest*, if the mortgage 
money was not paid within a year, w •* 
penal and unenforceable. The learned Sub. 
ordinate Judge found on all these point* 
against the defendant. There was a fur. 
ther plea that Mio plaintiffs were not the 
only heirs of Gayadin or the sole owners 
of the mortgage dee 1 iu suit, or, in other 
words, that the suit '-.as had for lion- 
joinder of Ram Dayal, his nephew The 
learned Subordinate Judge accepted th ; 
plea and dismissed tho suit. 

In so dismissing it, the learned Sub- 
ordinate Judge overlooke 1 the provision 
of O. 1, R. 9, Civil P. C., which lays 
down that no -uit shall he defeated by 
reason of tho misjoinder or non-joioder of 
the parties, and tho Court may in every 
suit deal with the matter in controversy so 
far as regards tho rights and interests of 
the parties actually beforo it. The Court 
below was asked by the plaintiffs to im- 
plead Ram Dayal as a co-defendant, if his 
impleading was necessary but the defen- 
dant objected that Ram Dayal should be 
a co- plaintiff, becauso he had an interest 
in the mortgage-deed in suit. Ram Dayal, 
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roper ty and securod 
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tho plain' ills is sufficient to protect 
ho interest oi tho dolendrnt. 

ieloaroe I for the defendant. 

re-|K>ndout coutuu Is that a registered 
deed of assignment was needed to enable 
tho plaintiff* to claim the share belong- 
inn to Rim Dayal; hut tho Statement of 
Ram Dayal being that he had no interest 
left in tho mortgage deed, the plaintiffs 
as the solo heirs of Gayadin are entitled 
to sue. S. 45. Contract Act, has no ap- 
plication. booause no promise was made 
by tho debtor to Rain Dayal, who is not 
or.o of tho heirs oi Gayadin. As a matter 
of further precaution. Ram Dayal has 
now hoen added as a respondent to this 
appeal and as a defendant to the suit on 
his own application. The statement 
made by him in this Court, similar to 

what he said in tho Court below, is that 
he had recoivod his share of the money 
in the mortgage deed in suit from the 
plaintiffs and that he had no objection 
to the plaintiffs’ realising the entire 
money due on the mortgage. On the 
face of it. the deed stands in favour of 

Gayadin, whoso heirs have bought 
suit, and an assignment by Ram Dayal in 
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favour of Gayadin was ir. the circum- 
stances not necessary to give the plain- 
tiffs right to sue. 

The rate of interest, secured by the 
deed of mortgage, is not pen:;! nor hard 
and unconscionable. In the of de- 
fault of paj moot of the principal money 
within a year, the interest was to beccn<- 
poundabie at tho original rate every half 
year. As pointed out by their Lordshil s 
of the Privy Council in Sundtfr Ko' v v. 
Rai Sham Krishen 0). a covenant to 
pay compound interest at the rate origi- 
nally fixed in case of default -.9 not neces- 
sarily penal. Tho plaintiUs are the 
surviving members of a joint family, cf 
.which Gayadin was the manager, and no 
.succession certificate under Act 7 of 1989 
iwas needed. The appeal is, therefore, 
allowed, and the claim of tho plaintiffs 
doc rood with costs here and below and 
future interest at 6 per cent, per annum 
from the date of the suit til! realization. 
Six months' time will ho allowed fo: pay- 
ment.' A decreo will be framed in terms 
of 0. 34, R. 4, Civil l*. C. The dofen- 
dnnt-rospon loot w;li hear bis own costs 
throughout. 

ll.V. R.K. Appeal allowftL 

1. U'.'OT) 34 Cal 1;U=3: i A • 'I U). 
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Lindsay, I. C. 

Achhaibar Singh and others — Defen- 
dants — A Proliant-. 

v. 

Jang Bahadur Si ugh and oti .*» ; — 
Plaintiffs— Respondents. 

Misc. Appeal No. 2S of 1918, Dechiei 
on 14th August 1918. against order cf 
Disfc. Judge, R\o Bareli, D - 20th April 
1913. 

(a) Hindu Low— Joint family — Ancestral 
properly — Separate property of father pas- 
sing to sons becomes ancestral. 

Under th» Hindu L:w whm the separate it: 
porlv of a latter descends ou his death lc 
sens, it boconic* their j iut anc nop* -I 

(PJ29CI* 

(b) Oudh Estale Act {I of 1869). S. 2- 
Oudh Estates (Amendment) Act (3 of !9i0;. 
Ss. 2 and 21 — Original grantee d>in£ before 
passing of Oudb Estate-. Act —Succession of 
heirs of grantee and their descendants be- 
fore passing of Oudh Estates ‘Amendment* 
Act is governed by personal law. 

Where an original grantee died befoie lbs pa- 

sing of Oudh Estate? Ac: unc his estate passed :? 

his brother as his he’r run -tfter ibe latter’: 
death. to the latter’s sens before the passing of 
the Oudb Estate? (Amendment) Act: 

Held: thru the es’.-ite ;a the hands oi the 
original grantee's nephew and their descendants 


was governed by the rules of their ordinary 
personalia rv. [P 329 0 lj 

BishesJi wa r Xa th S 1 1 vasta va — for 

Appellants. 

Gokaran Xath Mtsra — for Kespon- 
dents. 

Judgment. — This is a defendants' 
appeal against an order of remand made 
by the lower appellate Court. 

The suit was brought by three plain- 
tiffs. the sons of Sheo Balak Singh, for 
tho purpose of setting aside an alienation 
of a share in certain property made by 
tbeir father Sheo Balak Singh on 30th 
May 1900. This alienation was made in 
favour of defendants 1 to 4 or their pre- 
decessors* io-tifcle. Tho case for the plain- 
tiffs was that at the time the alienation 
was made they and their father const i* 
tuted a joint Hindu family, that their 
lather had no authority to soli the pro- 
perty and that there was no legal neces- 
si ty for tho sale. Tho principal defence 
was that the property in question was 
not joint ancestral property and that tho 
plaintiUs had no right to maintain the 
suit. Various other pleas rotating to legal 
necessity and the liko were raised. Tho 
Court of first instance cu its construction 
of the Oudh Estate* Act (Act 1 of 1869) 
hehl that Sh.o Balak Singh was the solo 
owner of this property aud tho plaintiffs 
(his sons) had no interest in it at the 
time tho sale was made. Tho suit was 
accordingly dismissed. In appeal the 
learned District Judge ha* held that the 
lew as laid down in Ac: 1 ol 1*69 uid not 
apply as regar is ucio.-ion to tho pro- 
perty. The ju igmenl of tho first Court 
was reversed and the sui. va* JOinanded 
for disposal on the merits. 

it is admitted thr.t the property in dis- 
pute formed :■ | ortioc of a grant which 
was mad. to » ne Shec Lai after the an- 
nexation of Ouih. Sheo Lai’s name was 
entered in lis- 6 prepared under S. 8 of 
Act 1 or 1969, although it is admitted 
that he died long before the Act was 
pasaeJ. There 9eerr* ro he no doubt that 
Shec La! died without issue in the year 
1800 and that the property then came 
icto possession of his brother Jai Daynl. 

Jai Day a l al-o =eem? to have died vers 
soon after he succeeded, for we have it 
rbat in the khewat which was prepare 
at the first Regular Settlement of 18G2, 
this property was recorded in :iie names 
cf Jai Daval’s three sons, one of whom 
was Parnieshar. There is uc evidence on 
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the record to show when Parmeshardied. 
but at any rate it is clear that he must 
have died before the year 1906 when the 
alienation now in question was made. 
Sheo Balak Singh, the man who sold the 
property, is the son of Parmwhar and 
the throe plaintiffs are Sheo Balnk's son* 
and, therefore, Parmeahar’s grandsons. 

The learned Judge was of opinion that 
the provisions of Act l of 1-209 relating 
to succession did not apply in tins case 
because Sheo Lai. the original grantee, 
died before the passing of the Act. It is 
quite clear that Jai Dayal who succeeded 
his brother Sheo Lai was not an heir 
within the meaniug of that expression as 
defined in Act l of 1369, for according 
to that definition "heir' meau* 

'a person who inherits property. ciher-.»i-e ih«u 
,is <t willow, under l ho .-pvci.il provi-ioi;! of tbi» 
Act." 

Jai Dayal. therefore, could not have 
.inherited tho property under l lie provi- 
sions of t ho Act; aud if this ho so it must, 

I think, be taken that it came to his 
hands a« property governed bv the trdi 
nary Hindu Law. So far as Jai Dayal i* 
concerned he look t lie propeity as his 
-C| w ite property, hut on his death it 
dw:*r< Id t-i his three ?o;v of whom one 
wt Ptvrri'Os iar, and so it ippoir* to me 
[that in tiio liar.d* of Riinw»hii- this pro 
pert y became ,»ii!'. nnu'- Ir*»! :’ro|*etlv 
urulor tho Hindu Law. fho irgumonl 
(or tho appellants i< th*t tho learned 
Judge did not t ike ini . c.usi deration '.ha 
fact that the definition of tho term licit 
us uboI in Act 1 of 1809 has heon altered 
bv the Amending Act w hich was passed in 
tho year 1910 Under S. 2 of .his lattor 
Act heir” now •nc.n> 

pciHon who ha* Inherited 'r inh r|« - . ether* 
w Pc th aii a* « widow or mother, in c*t«to or * 
portion of an citato whether before or iftcr ibe 
commctjronKiQl of ihi» Act.” 

Further by the provisions of S. 21, 
Amending Act, this definition operates 
retrospectively au l so tho contention is 
that although heforo fho passing of tho 
Amending Act neither Jai Dayal, l*or- 
tneshar or Sheo Bilak could have been 
heirs according to the original definition, 
they nevertheless must now l»o doomed 
to have taken as heirs by virtue of the 
provisions of the new Act. Consequently 
tho argument is that Sheo Balak took this 
property as an “heir'' within the rncao- 
iug of the Act and, therefore, under S. 11 
of the Act he hud full power to dispose 
of it as he pleased. On the other hand 


the learned counsel ior the respondents 
points out that although by the terms of 

S 21, A' tetive effect 

is given lo tl ieiinition of heir , it 

is r.everth'-lc-- provided in the saving 
clause th a' m; ri ;• is -.li- i iy vested are 
to be ahoett i I o »l'.ei.*tioo made in 

i ' !l 1 ‘ 

inasmuch »s Inc properly had become 
joint aucestial proper tv heforo the new 
Act was passed, Sheo DiUk’- three sons 
(the plaiutitU in the present case) had 
acquire ! a vested interest in the property 
by reason of their birth and that this 
interest cannot be divested oi aliccted 
in any way by reason of the alteration 
made in rhe definition of the term heir. 

I think this argument on behalf of the 
respondents is correct aud must ho ac- 
cepted, an 1 on this ground I hold that 
the judgment of the Court below must 
bo affirmed. In the circumstances the 
song were entitled to set up the caeo that 
the property was joint ancestral family 
property aud that their father was not 

competent to alienate it without tome 
justifying nooenitv. Tho appeal fails and 
in dismiss* 1 with costs. 

n.v. i:.K. Appeal dumissed. 
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M.i'h s uyh — 1 'efondaut — Applicant, 
v. 

Hadil Si nyh and « thers — Plaintiffs 
— Opposite Parties. 

Civil K ivn. Applu. No. 46 of 11)18, 
Decided on 3rd M*v 1918 from decree of 
Munsil. I Inrdoi, I) -19th February 1918. 

Provincial Small Couiei Courts Act (1887), 
S. 25— Erronrom decision on qurdion of 
limitation — High Court can interfere. 

A llieh Ours, in the rxerci-c of it* revlilonal 
power*, under S. io cm interfere with an errone- 
)Ds dscttiooof i 8mall Cause Court on a ques- 
tion of liioilatiou. H* 3;, ° C a l 

Anwar Ah— ior Applicant. 

Ishwari Prasad— for Opposite Parties. 

Judgment . — This is an application 
uuder S. 25, Provincial Small Causes 
Court? Act. ior revision of au order passed 
by the Munsifof Ilardoi. The claim was 
decree! by tho Muosif inspite of a plea 
of limitation raised by the defendant and 
it is principally on this question of limi- 
tation that the present application lor 
revision has been filed. A preliminary 
objection has been taken on behalf of tho 
opposite party that this Court caunot, in 
the exercise of its powers uuder S. 25, 
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Prov. Small Causes Conns Act, interfere 
with the decision of the first Court on a 
question oi limitation, and in this conne- 
xion 1 am referred fo a judgment report- 
ed us Raghuraj Singh v. Sahib Din (l). 

The head-note, it is true, dce3 suggest 
that a High Court cannot interfere with 
the decision of a Small Cause Court 
merely because there has been an errone- 
ous decision on a point of limitation. Tt 
is doubtful, however, whether the learn- 
ed Judge who is responsible for that rul- 
ing meant to lay down any universal pro- 
position of this kind. I observe from the 
concluding words of his juJgmont that it 
was apparent to him that no substantial 
injustice bad been done; and this, of 
course, by itself was a sufficient reason 
for refusing to interfere. I noto that the 
loaruo.l -«u igo has relied upon a judgment 
of the Calcutta High Court to ho found 
reported as Ramgop-il Jhoonjhoonwala 
v. Jahannall Khemka (2). There the 
learned Judge was of opinion that the 
question before him was whether o p not 
he could interfere under the provisions 
of S. 1 15, Civil P. C., with the decision of 
a Court of Small Causes. I tako it from 
the judgment that the Small Cause Court 
there was a Presidency Small Cause 
Court, although this matter is not quite 
clear. If this was the caso it may bo 
that the High Court can exercise its 
powors of revision under S. 115. On 
the other hand it is manifest that no 
High Court can interfere undor S. 115 
with the decision of a Court of Small 
Causes oxorcising jurisdiction under tho 
Provincial Small Causes Courts Act. 
This is evident from a reference to 8. /. 
Civil P. C. which lays down in espreM 
terms that 8. 115 cannot be *PP hod to 
any proceedings in a Provincial Court of 
Small Causes. It seems tome, there- 
fore. that this Calcutta decision is no 
authority for the proposition that a 
High Court cannot under tho terms of 
S. 25, Provincial Small Cause Courts 
Act, interfere on a question of limitation. 

Another case which is referred to in 
Mr. Stuart’s ruling is a decision of a 
single Judge of the Allahabad High 
Court reported as Raghu Nath Sahai v. 
Official Liquidator of the Himalaya 
Hank (3). There tho learned Judge laid 
down tho law that a High J^ourt acting 

1. (1012) 15 0 C 319 = 17 I C 470. 

2. (1912) 39 Cal 473=15 I C 547. 

3. (1893) 15 All 139. 


undor the provisions of S. 25, Provin- 
cial Small Cause Courts Act, could only 
interfere upon the grounds which are 
specified in S. 622, old Civil P. C. 
which corresponds to to the present S. 1 15. 
I may remark here that these observa- 
tions of the learned Judge are obiter, 
for he had already come to the conclu- 
sion that on the merits no injustice had 
been done to the defendant. I am not 
prepared to accept the statement of the 
law that the powers of a High Court 
und6r S. 25, Provincial Small Cause 
Courts Act, are to be measured by the 
language of S. 115. One reason for my 
opinion has already boon given, namely, 
that tho present Code of Civil Procedure 
at any rate expressly declares that this 
section is not to bo applied for tho pur- 
pose of revising the proceedings of a 
Small Cause Court. Tho learned Judge 
referred to a Full Bondi decision of tho 
Allahabad Court reported ns Muhammad 
Jlakar v. Bahai Singh (4), which laid 
down the principle that no right of ap- 
peal is conferred by the Provincial 
Small Causes Courts Act, and the powers 
conferred by S. 25 are puroly discrotion- 
ary and not to be oxorcisod unless it ap- 
pears that some substantial injustice has 
resulted from the decree of tho Small 
Cause Court. 

I have no quarrel with this statement 
of the principle which should guide 
Courts which are called upon to act under 
S. 25, but what is there laid down is 
quite different from saying that the 
Courts mu«t ho guided by the provisions 
of a section o f tho Code of Civil Proce- 
dure which is declared not to ho appli- 
cable to proceedings of Small Cause 
Courts. Turning now to the language of 
S. 25, Ac* 9 of 1887. it is clear that the 
High Court has power to pas? orders in, 
any case in which the deoision of the. 
Court of Small Causes is not "according 
to law." and it is not possible, therefore, 
to say that this Court cinnot interfere! 
with an erroneoas decision on a question, 
of limitation. Of course the. High 'Court 
has a discretion in the matter and it mav 
verv well be that the discretion may be 
properly refuse! even in cases where the 
point of limitation has not been rightly 
decided. I must hold, however, that no, 
universal proposition in this connexion 
can he laid down. In the present case it 
seems to roe that the decision of tne 

4.(1891)18 All 277 (F B). 
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Munsif ou the point of limitation is erro- 
neous and 1 think this is a case in which 
my discretion should be exercised in 
favour of the applicant. 

What happened in this case was that a 
mortgage deed for a sum of Rs. 350 was 
executed on lOfch August lb.r. In Oc- 
tober 1888 t ho mortgagor, who is now- 
represented by the defendant executed a 
simple bond in favour of the mortgagees. 
One condition of the bond was that the 
sum due was to he paid before redemp- 
tion of the mortgage of 1*77 could bo 
allowed. The mortgagees brought a suit 
ou the mortgage and also on thi- bond 
it should be treated ca con. 
: harge upon the property. 


. Balvvant Singh (Lindsay, .1. C.) Oudh 331 

f ied — Failure of mortgagee to redeem within 
reasonable time - Mortgagor .. entitled to 
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the cake. In tho 
ho tidies the fact 
was that tho condition of tho bond was 
that tho dobl should bo paid at tho time 
of the red< ' 1 an 1 *° 

it was held that the date fixed tor pa v • 
ment was tho date upon which redemp- 
tion took place. In tho present onso. 
howover, no date can bos iid to have been 
fixed for the condition was that the lx>nd 
was to ho discharged before redemption 
hut no particular dato was specified. Ob. 
vionsly therefore, the'principlo laid down 
in Lai liehari v. Salgut Pi a sad (5) does 
not apply. Being cf opinion that this is 
a case in which I ought to move I allow 
the application and sot aside tho lower 
Court’s decree. 1 dismiss tho plaintiffs’ 
claim with costs in both Courts. 
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Lindsay, J. C. 

Partab Si ngh — Defendant — Appellant, 
v. 

Jialwant Singh — Plaintiff— Respon- 
dent. 

Second Appeal No. 374 of 1917, De- 
cided on 30th August 1918, from decree 
of Disk. Judge, llardoi, D /- 13th July 
1917. 

(a) Contract Act (9 of 1872), S«. 46 and 55 
— Money left with mortgagee to redeem prior 
mortgage— Time for redemption not speci- 


tgaRe con'n 

in the dc*d :•« being due to 
the ioort3»v’or. morel, hv 
any account b«~ing been 
lime: 

Held : (1) that It vra* opm U tbu mortgagor to 
bow that there was n mistake in th< statemout 
of tho iiu.it ca:«* cousldaratloo; (l’ 383 0 SJ 

Ht) that tho mortgagor «»« ontitlod to olaim 
n possession inter t on too 
amount hv which tha said portion cl tho inert- 
paf « consideration exceed'd tho rc.il a mount duo 
to i ho moruaffee from tho inoriuaROi. ! »' 333 C 2J 

A. I 1 Si ’i aod Ttkwari Prat had — for 
Appellant. 

Gokarau Nath Mi&ra and llarkaran 
Nath Misra — for Respondent. 

Judgment. — Tho detendaot-ftppsllftiit 
in thiscaso is a mortgagee of tho plaintiff- 
rospondent. A suit was brought by tho 
latter for the purpose of recovering a sum 
of Rs. M)0. which ho claimed to he duo to 
him by way of damages for breach of the 
mortgage contraot. The Court of first 
instance awarded the plaintiff a sum of 
Rs. 015- 3-0. This decree has been affirm- 
ed in substance by tho Judge of the 
lower appellate Court, who modified it 
only to a small extent. The defendant 
now appeals, and his case practically is 
that the auit ns framed was not maintain- 
able and that the plaintiff had no right to 
recover. In order to understand the 
matter in issue between the parties, it 
is necessary to state that on 21st June 
1902 Balwani Singh and his brothor Gur 
Bakhsh mortgaged a 2i biswas eharo in 
Manta Kakuman to Partab Singh for a 
sum Rs. 4.100. The mortgage is professed 
to be a mortgage with prossession and the 
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u i property included the sir rights 

of the mortgagors. It seems that actual 
l ’ :-_i*.l possession was uct delivered to 

the mortgaged under this mortgage but 
fc'iRt for a number of years he received 
his share of profits from the mortgagors. 
Or. 12th July 1910, Balwaut Singh alcue 
executed another mortgage of the same 
2-1 his'.vas in consideration of a loan of 
Hs. 0,000. Tho intention of the parties 
by this second transaction was to dis- 
charge the earlier mortgage of 21st June 
1002. When tho mortgage of 1902 was 
made, it is admitted that a “umof Rupees 
1,400 was left with the mortgagee Partab 
Singh to pay oil certain prior mortgages 
with possession which had been executed 
in favour of lla/ari Lai and Shoo Lai. 
These mortgagees were in possession of a 
number of specified plots the aggregate 
area o' which came to 132 bigb&sodd and 
when the sum of Rs. 1400 was left with 
P:\rt\h Singh to redeem these earlier 
charges, the intention was that he after 
redemption was to get possession of one- 
half cf this tree, of 132 highes, the other 
half being mad© over to the mortgagors. 

Tho mortgagee failed to pay c IT the 
pricu mortgages and at the time the mort- 
gage with which we arc now concerned 
(namely, the mortgage of 12th July 1010) 
was executed, Rs. 1.400 was still with 
the mortgagee. Again an agreement was 
made hot ween the parties that Partab 
Singh should apply this sun. of Rs. 1.400 
in discharge of the earlier mortgages. It 
is an admitted fact that up to the date 
of this suit he had failed to do so. The 
plaint Mt Balwan: Singh now comes to 
Court, and claims that by reason of Partab 
Singh's failure to redeem these mortgages 
he has suffered loss, inasmuch as if re- 
demption had been made in accordance 
with the contract he would have been in 
possession of a one- half share of this are* 
of 132 higbas edd and would have tc- 
oeived the profits thereof Consequently 
the plain tifi claimed a sum of Rs. 492. 
being tho profits of this half share of tho 
area described for a period of (• years be- 
fore the suit. The Court of first instance 
held that the plaintiff could not ucceed 
in getting profits for the full period 
claimed but awarded profits .'or a period 
of five year? It is to be observed that 
the plaintiff was not claiming th:s suit. 
of Rs. I 400 from his mortgagee. Both 
the Coui ts below have stated quite cor- 
rectly that a claim of this sort could net 
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succeed i or that would mean enforcing a 
contract to lend money. They were both 
of opinion, however, that the plaintiff 
had been damnified by tho refusal of the 
mortgagee to discharge the prior mort- 
gages for which purpose he had tho money 
in hand and that he was entitled accord- 
ingly to tho damages he claimed. 

On this part of the case tho argument 
here is that there was no breach of con- 
tiact on the part of the mortgagee and 
that consequently the plaintiff was not 
entitled to recover. The main contention 
on this point i9 that neither the deed of 
1902 nor the deed of 1910 contains any 
stipulation regarding the time at whiob 
redemption is to be made by the mort- 
gagee Partab Singh. I am unable to accede 
to this argument. It is quite true that 
no express covenant was recorded in the 

deed of mortgage requiring Partab Singh 
to redeem the prior charges at any parti-; 
cular time, hut in accordance with the 
principles laid down in Ss. 4G and 55. J 
Contract Act. it must he taken that, in 
tho absence of any specification of the 
time for performance, it was the duty of 
Partab Singh to redeem the prior chargee 
within a reasonable time. It i9 to be 
noted here that the mortgages in favour 
of Ilazari Lai and Shoo Lai were only 
redeemable in tho fallow season of Jetb. 

The mortgage with which we are now- 
concerned wa* executed on 12th July i'JlO 
and it may reasonably, theiefore, be said 
that Partab Singh should have redeemed 
the earlier charges by 1st July 1911. 
that being tl e first date upon which the 
redemption was obtainable. I may men- 
tion here that in the Courts below the 
defendant-appellant did not sotk to excuse 
his non- performance of the contract on the 
ground that no particular time for pel form- 
aucc h id been specified. On the contrary he 
tried to justify his action by saying that 
the mortgagor Balvant Singh had not per- 
formed his portion of the contract. This 
argument relates to that stipulation in 
the mortgage-deed by which the mort- 
gagor contracted to relinquish hia sir 
rights in some of the lands mortgaged. 
Beth the Courts below have very properly 
held that the defendant could tot be ex- 
cused or justified on this ground, inas- 
much as the contract for the relinquish- 
ment of sir right is an illegal contract 
which caDnot he enforced. 1 have no 
doubt therefore, that the plaintiff 
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entitled to recover damages under ;his 
head. 

With regard to the plea of limitation 
contained in para. 3 of the memorandum 
of appeal, that must he rejected. Lne 
claim of the plaintiff was not limited, in 
my opinion, to a claim for three years for 
it is based upon the breach of a contract 
in writing and registered. The other 
point to he dealt with relates to an item 
of Rs. 1,018.8.0, which is referred to 
in the mortgage-deed of 12th duly 1910. 

It seems that at the time when this 
mortgage was executed the mortgagor 
Balwant Singh had failed for two years 
to render to the mortgagee his iWfti 
in respect of the 2i hiswas share which 
had been mortgaged to him. The 
years in question were the years 1312 and 
ISIS Fasli. When the mortgage of the 
12th duly 1010 came to he written, 
a sum of Rs. 1 01* was allowed to the 
mortgagee in respeot of the profits of a 
2 * biswes share for these tv c years. 

According to the oiw of tho plaintiff 
now this statement of the account .n the 
mortgage- deed is a mistake and that, as a 
matter, of fact a much smaller sum than 
r^ 1,018 represented the .icgrcgato 
amount of profits w hich y at due to I ’"tub 
Singh for tho ' wo y ears in questior Both 
tho Comte below have examine I tho a* 
count in this respect and they bavo both 
bald ( n the evidence of tho t ai an, 1 ch 
they accepted as correct, tint o >:c 
mont in tho mortgago-deed that a «uiu cf 
Rs. 1.018.8 0 w as duo in respect of these 
two yo*rs to Pratah Singh is a clear mis- 
take. Tliero wnaevidenco beforo tho Court 
to show that a; tho time this mortgage of 
1910 was drawn up no accurate calcula- 
tion of tho profits was made and it is 
said that this sum of Rs. 1,018 was sot 
down morel v at random. On tho find- 
ings conic to by both the Courts it is not 
possible to doubt that there was a sorioue 
mistake in the statement of tho profits. It 
has been argued before me that the plain- 
tiff is hound by tho statement in the 
mortgage. deed and that be i9 not now at 
liberty to plead that the amount of tho 
profits was erroneously stated to he 
Rs. 1,018.8.0. The argument is that as an 
account was made up at the time which 
was accepted by the plaintiff mortgagor, 
he cannot be allowed to resile from his 
agreement. But 1 have just stated that 
the evidence shows that no account was 
really taken and that this amouDt was 


set down merely by way of guess. There 
is no merit, therefore, in the argument 
and, I think, it was open to the plaintiff 
to show- that there was a mistake in the 
statement of the profits. 

Ileie agaiu it is to he observed that the 
plaiutiff is not askiug tho defendant to 
hand over to him the amount hy which 
the sum of Rs. 1,018 odd exceeded the 
real amount which was due. He is only 
claiming interest on the excess amount 
and, in iny opinion, he is entitled to that 
relief, the fact being that the mortgagee 
ia in poH93ision and receiving the profit' 
of tho property in lieu of interest on i 
sura which is found not to have been 
owing to him. It is to he noticed here 
that according to the terms of the doe i 
of mortgage there is to he.no accounting 
between the parties at the time of re- 
deiuption I can see no reason why in the 
present suit tho plaintiff should rot claim 
interest on the excels amount : just refer- 
red to. Another point which is argued is 
that the Court below was w rong in allow- 
ing interest at the rale of 12 per cent. 1 
seo no forcein this contention. The rate 
■'eein- to ine to he a reasonable rate. 
Lastly exception is taken to the finding 
of th- lower appellate Court as to tho 
amount ioh the turn of Re. 1.018 
edd execeed* the sum which was really 
duo. After . xamining the calculation of 
the Court below I think the lot mod Judge 
was right .nd that the calculation which 
was made in the Court of first instni o 
was erroneous. Tho appeal fails on all 
points and is dismissed with costs. 

h.v./r.k. Appeal dismissed. 
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Lindsay, J. 0. 

Faqir Bakhsh Singh and others Plain- 
tiffs — Appellants. 

v. 

Dan Bahadur Singh and others— De- 
fendant* — Respondents. 

Second Appeal No. 12G of 1917, De- 
cided on 14th May 1918. against decree 
of Addl. Dist. Judge, Lucknow, D/- 28th 

Fehrusrv 19 i 7. 

Evidence Act (18721. S. 108-Court cannot 
raise presumption as to time of h.s cleath — 
Presumption can arise only in respect of fact 

Under 8. 1C8 it is nol prrniissIMo fora Court 
to raise a preemption that a certain person 
di.d at a pan icnlar time anterior io tho r-roceeu- 
inpa i n vvbicb ih< question of hi* death in iu issue. 
TLe presumption can arise cnlj in reject of the 
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facto! hi* 'U'.-z dtad or alhc at tbe time of 
those proceeding*. [P ? 35 C 2] 

Biskesliwar Nath Srivastava—iot Ap- 
pellants. 

0 okaran Nath Misra and Uari Kishen 
Vhaon — for Respondents. 

Judgment .— The facta of tliis case as 
found to ho by the Courts below are as 
follows : Two brothers, Jagannath and 
I)eo Bakhsh, vein members ot a joint 
Hindu family. Deo Bakhsh is said to 
have disappeared from his home some 
25 years before the date on which the 
present suit was brought, that is Gth 
April 1910. Ou 21st August 190b in tbe 
absence o( his brother, Jagancath sold 
tho entire family propcity belonging to 
himsch and his brother to cuo Abhay 
Pat, who is now represented by the ap- 
points. It is piovod that at tho time 
this transfer was made tho names of both 
Jaguiinalh and Deo Bakhsh were recorded 
in tho K hew at. The purchaser applied for 
mutation. Ilia application was granted 
in part only. Tho Revenue Court gave 
him mutation to the extent of the share 
of .lagannath, hut refused to record him 
as the proprietor of the share belonging 
to Deo Bakhsh. It is also established 
that inspite of the salo-dood in avour 
of Abhay Dat. Jagannath retained pos- 
session of the half share of this property 
belonging to his brother up till the date 
of his death, namely. January 1913. 

After Jagannafch’a death the defendant 
entered into possession of this property al- 
leging it to bo theshareof Deo Bakhsh and 
they claimed to be in possession of it as 
Deo Bakhsh’s heirs, assuming it to be pro- 
ved that Deo Bakhsh has died. The present 
suit has been brought by the representa- 
tives of the vendee ou the ground that 
they are entitled under the sale-decd of 
•21st August 1908 to possession of the 
property in suit. Tho pl:« intiff- vendee* 
founded their esse upon tho provisions 
of 8s. 107 and 108. Evidence Act. Dot" 
the Courts below have found that since 
the time Deo Bakhsh left his village » in 
or about tho year 1691 uo news has been 
received of him by person 3 who in .ne 
ordinary course cf events would have re- 
ceived it. Tbe Court of first instance, on 
its interpretation of the provisions of 
these two sections of the Evidence Act 
was of opinion that she presumption that 
Deo Bakhsh was deal cculd he raised 
after the expiration of a period of seven 
vears running from the date of his di=- 
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appearance in 1891. Consequently th 
Subordinate Judge held that it bein 
presumed that Deo Bakhsh was dead 
after the close of the year 1898, it must 
bo taken that his share in his joint family 
property passed to Jagannath by survi- 
vorship and that on 21st August 1908 
when Jagannath executed tbe sale-deed 
he was legally competent to transfer the 
entire property referred to in the docu- 
ment. The result was that tho plaintiffs' 
claim was decreed. 

In appeal the learned Additional Judge 
has reversed the decreo of the Court of 
first instance. He held that provisions 
of Ss. 107 and 108, Kvidonco Act, had 
been misapplied and that the Court was 
not competent to raise any presumption 
for the purpose of showing that I)eo 
Bakhsh had died at any particular poiot 
of time within tho peiiod which has 
elapsed since the date of his disappear- 
ance. The plaintiffs were unablo to nro- 
duco any evidenco for tho purposo of 
showing tho date upon which Deo Bakhsh 
died and having therefore, tailed to 
show that Deo Bakhsh died before 
Jagannath. the Judgo was of opinion that 
tho plaintiffs were not entitled to suo- 
ceed. The principal matter argued in 
appeal hero is the interpretation of 

vakU°referred to P .r». 200 o( Taylo. on 
Fvidenco (Edn. 10. at p. 200) and to 
Jlalshury's Laws of England (Vol. 13, at 
p 500 et seq). Ho also relied upon a 
well known case on this branch of too 
jaw namely. Phene's Trusts , In ro (U- 
In short the argument for the learned 
counsel has teen that it having been 
..roved that Deo Bakhsh disappeared 
about tbe vear 1891. a presumption could 
have been raised that after the lapse oi 
seven years from that date he was doaa. 
The learned counsel was obliged to con- 
cede that tho view of the law P'e^od 
hv him has not been adopted by the 
Courts in India. The learned Additional 
Jnlse referred to the statement of the 
law as laid down in Fani Rushan 
Ifanerji v. Surjya Konti *«*' <**£ 
dhvry (2). There ceding with 
" f (1870) 5Cb. 139-3J L J Ch 816. 

2. (ISOS) 85 Cal 25- 



FAQIR Bakhsh v. Dan Bahadur (Lindsay, J. C.) Oudh :J3o 


1918 

interpretation of S. 108, Evidence Act. 
it was held that this section raises 
no presumption as to the time of a 
person's death. It is incumbent on 
him who alleges that a person died at 
some antecedent date to prove that fact 
by evidence. One of the learned Judges 
further pointed out that the question 
for which provision is made in S. 108 
is the question whether a man is alive or 
dead when the question of death is raised 
and not whether ho was alive or dead at 
some antecedent date. 

This is the senso in which tho Courts 
iu India have lutorpreted this section. It 
U true that there are so mo authorities 
w hich show that the Courts were inclined 
to take a contrary view. One of the cases 
referred to in this connection by the 
learned counsel for the appellants "»» 
J) ha i up Nath v. Gobind S .r«n* (•!). That 
case, however, has been overruled by a 
Full Bench ruling of the Allahabad Court 
reported as Muhammad Shari/ v. Bande 
Ah (4). This latter case may be usefully 
referred to for tho purpose of disposing of 
tho matter now under discussion. Tho 
(acts were in many ways similar to tboso 
of tho presont caso. There it was alleged 
that a person, named Madad All. had dig. 
appeared some 18 yearsogo, and tho Court 
was asked to draw the presumption that 
in these circumstances Madad Ali had 
boon dead for the last 11 years. Tho 
Court rofused to allow this presumption 
and pointod out that on tho language of 
S. 108 tho only question which could be 
decided was whether Madad Ali was dead 
or alive at tho time tho question was 
raised in the suit. The learned Chief 
Justice pointed out that there was no pre- 
sumption that Madad Ali died in tho first 
seven years of the period of 18 years or 
in the last 7 years. The loarncd Chief 
Justice also discussed tho English case 
which 1 mentioned above [Phene' s Trusts, 
In ro (1)3 and held that that case was no 
authority for the proposition which was 
advanced bofore the Court by the counsel 
for the appellants. The learned Chief 
Justice reforre 1 to the decisions of other 
High Courts including the caso mentioned 
above, namely, Fani Bhutan Banerji v. 
Surjya Kanla Boy Choicdhty (2). 

In view of these authorities it appears 
to mo impossible to yield to the argument 
of the learned counsel for the ap|>ellants; 

3. itaeoj 8 All 014. 

4. (1912) 31 AH 36=11 I C 471. 


and whatever the English view of the law 
may be, it seems to mo quite clear on the 
provisions of S. 108 that it is not possible 
for a Court to raise a presumption that ft; 
certain person has died at any particular 
time anterior to the proceedings in which 
the question as to bis I oing alive or dead 
is raised. The lai of the section 
m ms o !• •• • n ike belly deer. 

It says: "\\ hen tho question is whother 
a mau is nlivo or dead.” This language 
seems to me to ccmtein plate adeei ion by' 
tho Court as to whether a man in alive or 
dead at the timo the Court gives its judg- 
ir.ent; and all that is possible to decide 
1 • v. v of presu ption is that, if it l e 
shown that no nows has Icon received for 
more lhan seven years of tho person 
whose l c ng dead cr alive is tho matter 
it i* sue, t ».*• Court may declare that such 
pcrsuD is no longer alive at tho timo it 
gives judgment. 1 bold, therefore, that 
the decision of the lower oppellato Court 
was right and that the first Court was 
wrong in racing u presumption that Deo 
Bakluh was no longer in existence at tho 
expiry of 7 years from tho date of his dis- 
npptarAcco in the year 1891. It has next 
Icen argued that apart from the presump- 
tion which is provided for by S. 108 tho 
Court may raise a presumption of death 
from the existence of certain facts; and 
no doubt this is possible and legitimate 
(see S. Ill, Evidence Act). At tho same 
timo I am bound to fay that no factn of 
such cogency have beon pointed out to mo 
by the learned counsol for the appellauts 
which would justfy mo in coming to the 
conclusion which he asks for, namely, 
that Deo Bakhsh was dead beforo tho 
year 1S08. So much for tho first point 
raised in appeal. 

It has next teen argued that Jagau- 
nath had a possessory title to the share 
of his brother Deo Bakhsh, and that hav- 
ing been in possession for about 17 years 
at the timo of the sale be was competent 
to transfer this possessory title to his 
purchaaer. It is not to bo doubted that 
what is known as "possessory title" is 
car&ble both of inheritance and transfer; 
but i9 there any ground for holding that 
Jagannatb had a possessory title so far us 
Deo Bakash's share in the property is 
concerned? Possessory titlo iu this con- 
nection signifies the possession of a tres- 
passer, one who professes to hold for 
himself exclusively as against tho true 
owner. As pointed out by the learned 
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counsel for the respondents, there is no- 
thin.'? to show that Jagannath had any 
title of this description with regard to 
tho share of his brother Deo Bskhsii. In 
the sale-deed upon which the suit of the 
plaintiffs is foundod Jagannath professes 
to soil tho property not only as being 
tho his own property, but as being pro- 
perty of his brother. There are, it is 
true, certain ambiguities in the language, 
and the actual jargon has been employed 
in drawing up tho deed by which the 
vendor purports to say that ho is in pos- 
session exclusively and without tho part- 
nership of auv one else (bila shirkat 
ghaira). Tho fact, however, remains that 
in tho deed it is distinctly stated that the 
property which Jagannatb pui ports to 
transfer includes the share of Deo Bakhsh. 
Wo have tho fact that these brothers wore 
members of a joint family and that con- 
sequently they’wero cosharors; and in tho 
abncnco of some clear and unambiguous 
evidence it is not to he nssumed that 
Jagaonath’s possession during his brother’s 
absence waft in any way advarse to 
his brother. The proper presumption 
in 9U;*h cases is that ono cosharer holds 
on behalf of the other. I am not pre- 
pared to allow contention that in this case 
Jagiunath had a posses«ory title with 
respect to the sharo of his brother Deo 
Bakhsh which he wa3 competent to trans- 
for to tho plaintiffs’ preleccssor-in-inter- 
08t. 

Lastly, it 1ms been contended that Jagan- 
nnth was acting as tho agent or manager 
for his absent brother and that consequ- 
ently the transfer made by him i* not 
wholly void hut only voidable; and it is 
argued that the onlv persons who could 
attack tho transfer were either Deo 
Bakhsh himself or hi* legal represent* 
tives. Deo Bakhsh, it is pointed out, 
never questioned the transfer and it is 
asked on what grounds can the defendants 
do so. The defendants admittedly are 
the nearest, collateral relations of Deo 
Bakhsh, and aro. therefore, his reversion- 
ary heirs. It is quite true that in their 
written statement the=e defendant* did 
not admit that Deo Bakhsh was actually 
dead, hut clearly enough they set up the 
ease that if it should he found that Deo 
Bakhsh was dead then thev were entitled 
to hold the property p-s being his next 
heirs. I cannot admit the argument that 
it was for these defendant* to show that 
Deo Bakhsh died subsequent to the date 


in 1913 when Jagannath died. Thedefen* 
dants aro in possession of this property 
and if tbs plaintiffs wish to have them 
turned out, they can only succeed on the 
strength of their own title, and the only 
way in which it was possible for them to 
establish this title wa9 by showing that 
Deo Bakh9h had predeceased his brother 
Jagannath. These are all the grounds 
which have been argued beforo me. I am 
satisfied that the decision of the lower 
appellate Court is correct and must he 
affirmed. The result is that the appeal 
fails and is dismissed with costs. 
R.v./n.K. Appeal dismissed. 
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Lindsay, J. C. and Kanhaiya 
Lal, A. J. C. 

Mohammad Abdul Hasan Khan — 
Plaintiff— Appellant. 

v. 

Ishwar Nath and others — Defendants 
— Kes|»or.dent9. 

First Appeal No. 109 of 191G. Decided 
on 18th July 1918, against decree of Sub- 
Judge, Gonda. D/- 17th Juno 191G. 

U. P. Land Revenue Act (1901) Under 

proprietary right — Ca*h dahiyak and 
right— Distinction between, explained. 

A c««b d«b<y«k it dinliiKui*babl« Irom it 
ricbl in t bo laud entitling tho blrtdar to 
roiftfiioa ct t be land and to d.duct tho dahiyak 
from it* rental. The former may In a non*- »><* 
an under- proprietary rlffbt hut it • not an 
••uuder p.orriclaiy richt in iho land, wlillo the 
bttor i< ao under-preprlcUiy ri^ht In tho land 
so held in po*«er>ion. (I> 38BC2) 

M. Adilya Prasad— for Appollnnt. 
Gokaran Nath Misra — for Rospon- 
deots. 

Judgment— The dispute in this caso 
relates to Mahal Katnuli Nain, which is 
a hamlet ol the village kalauli and formsi 
part of the Birwa Mahnoo Estate. The 
plaintiff i* the taiukdar or owner of that 
estate. The defendants claim an uuder- 
proprietary right iD tho said Mahal or 
hamlet. The plaintiff tried to eject them 
through the revenue Court, treating them 
as teuants-at will, hut was unsuccessful. 
The present suit was therefore filed by 
him for a declaration that the defendant 
had neither proprietary nor under-pro- 
prietary rights in the said hamlet or 
Mahal. The Court below dismissed the 
claim. So lar as the claim of the plain- 
tiff for a declaration that the defendants 
bad no proprietary right therein is con- 
cerned, the plaintiff has really no cause 
of action because the defendants cover 
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sot up any proprietary right in the land 
in the said Mahal. The only question 
is whether they hold under- proprietary 
rights therein by virtue of the de:reo 
obtained by their preJece39or-in interest 
from the Settlement Court on 2Sth August 
1S74. and whether anything had happened 
subsequently, which had the c fleet of de- 
tracting from or nullifying those rights. 

On 14th April 1874 llari Vando. the 
proloceeaor-in-interost of the present de- 
fondants, filed an application in the Court 
of the Settlement Oflicor, Gonda, on be- 
half of himseU and his cosharers, stating 
that the village Katauli Main was held 
hv him an! his ancestors by right of birt 
v.amindati from a long time, that it haJ 
novor he3n under khom tahsil or direct 
imnagoir.eufc of tho superior proprietor 
and that he had all along been getting 
dasaundh till the -loath «»f Thakurain 
Sarfn/. Knar, when tho Court of Wards 
tool; charge of the IHrw* Mahnon KattUoon 
l>oli ilf of her minor daughter, Thakurain 
livijraj Knar, and rclu-od to allow hltn 
to have tho same, lio furthoi stated that 
ho was "in pwsottion of all other rights'* 
and prayed that a tlecreo might bo pa si 1 
inhisfivour for birt rights in respect 
of that village (Kx. A-l). The property 
chimed was described as tho ontiro 
villago Katauli Nain with tho right of 
*iwai, dasaundh, sir parjout (services of 
raiyats). etc . and other rights. The de- 
cree, passed by tho Settlement Officer on 
‘29th August 1871, gavo further particulars 
as lo tho tnturo of tho rights sot up hy 
the blion claimant (lix. I). It stated that 
tho plaintiffs asked for a decree, declaratory 
of their right to hold tho whole village 
Katauli Nain as thoir birt on haq dahiyak 
torms, alleging that D uni a pat. the ances- 
tor of tho then Talukdar, had sold the vil- 
hgo in birt to their ancestor, Nain Singh: 
tbit the birt patra had boon lost in 1209 
l*'asl i, corresponding with 1808 A. D, 
and asserting that they had held tho 
village pucca continuously on dahiyak 
terras up to I2G4 Fasli. It was then ad. 
mittod that Hari Pandeand his cosharers 
were in possession of tho village but had 
not onjoyo.l any haq disaundh since tho 
annexation. In the year 1274 Fasl's or 
1806-1857 A. D. following tho -annexa- 
tion, the then talukdar apparently re- 
fused to allow llari Pande and his co- 
shirers to deduct tho dasaundh and gave 
thorn or thoir representatives certain 
1918 0/43 A 14 
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leases, fixing tho rent. In regard to these 
leases, the Settlement Officer observed: 

•• Ai however they have held leases of the 
village -li ce 12GI Fasli, their meaning may he 
that the ha<| daaaumlb ba« been deducted from 
tho fixed payment: it ma> be stated at once, that 
they pr;Juc n i v. . 1 1 > :i f a later date than 
1*201 IVIi end that therefore tho receipt of haq 
given In the m i- al* 
read' dcseril-J, (inn ( be ‘Ubf iclorily esta- 
blished. As Lower, r they are in pcsstsMon of tbe 
wheia village fucca, theio cai.bc ncpo-.-.ble oo- 
jectl in to giving the jliintifl- a declirntorv d<.-- 
riee under $. 16. if tbi . on prove enjoy moot of 
their alleged birt ri h'« within lin-Iulicn." 

ll*i then pro ‘.ceded to dispose of tho 
objection that Dunispat had nought -o 
grint t liirt, holding that the sai l ohjec- 



(‘fendaut further pleaded flat tho 
sre net birti . it all, but w.ro villago 
held he village a* tbelu* 


dar«. The | lain' iff^i 

r diicrd t grtut «na:.\ p«ttiu 

and -v .allbaki', aouw 
ten. but (be defend* 
were turned; he *aid 

• of tli -turned uetvlv wilt- 

M would not f ind that they 
ho would call the old :nriu- 

Jar. .tOO abide hv ll 
are correct, lb |0ai 
h:l lire the village t 

uir ev. lent*. 1( the n cap.rt 
nt’fl- are shown ioh.ivc been 
-n haq 'lahlyah terms rlnee 


I *: i | t b: tht*e wltnecaea eirrrboiato the da-u- 
ni ntuv cv.Jeoc>‘. <nd the pUiutif't nra clearly 
,i unit the d ifendant can 

| t ■• i nvlnee the Court 

tbat lke decementa died arc firgcd." 

lie litxt disCUeSol the Of ill oviduuco 
pi ( luce i by the thtu taluk lar ■ hieh 
wool to toppe rt the watilbakis or list of 
c illecti >n I : y t*.o 1 1 i - 

uian It. and wound up by saying: 

• 1 ho 1 curt (therefore) In *.h< complete absence 
f any ^ f ! it tho | led by the plain* 
tlif. fentsino r.inrt eoaclcdo that they aro 

k>. an<l ** the" icpii >cut tbo | lalntiffa *o havo 

n I »hlj ik Inn-, 
a decree mc«t t” aiven in their fivotir. In this 
Tabfii or at least in tbo Couda 1’argana ll hit* 
therefore trie) been held that by curioro fho 
btrtiaa arc not of rigut entitled to a learo, but 
they can only clalr. one- tenth of the nikj*i. Tho 
defendant however ba« not tet up this pica and 
therefore thv Court will not dirregard tho long 
pucca holding of the plaintiff*.” 

In tho end ho pasred a deoroo 

" declaring that the plaintiff* aro in po'ieuion 
of tbc village and that they aro entitled lo held 
it as their birt on haq dahiyak terms,” 
adding that they wore of course thou 
bound by “their present lease.” On tho 
ganio date an order was sent to tho Sadar 
Munsarirn in the following terms: 

** This cas? was taken up to day. Plaintiff 
and tbo geueral agent of tbo Court of Wards ap- 
peared. On the grounds recorded in tho judg. 
me nt In English It is order, d that a decree f or 
posre-sion of Katauli on the t-atie of birt rights 
fco pas -cd in favour cf tho plaintiff against the d c . 
fendant. Tho plaintiff will take one-tenth of tho 
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gross rental on account of bis rights and will pay 
the bal voce '.o tb- tiluk Jar defend »nt. (Ex. A 2J." 

ILiri Panda and his cosharers were not 
however recorded a9 under-proprietors 
during the old settlement. In the wajib- 
ularz of the village Katauli it was stated 
that there were no under- proprietors in 
it (Ex. 43). In the khewat register No. 5 
prepared in ioOl Fasli in accordance with 
S. 57 of the old Land Revenue Act (17 of 
137(i) the present defendauts, who had 
succeeded Hari Panda and his cosnarers, 
wore recorded ns holding the Mahal in 
lieu of 10 per cent. (Ex. 41). 

In the recent settlement they were 
rocorded as under-proprietors (Ex. A-fi) 
ami ou an application made by tho father 
of the present t'iluqda r for the assessment 
of rent un lor S. 7'J, U. P. Land Revenue 
Act (3 of r.l0l)ront wasassessod on them 
as auch, the parties having, it is said 
agrood to the Court assessing the sirao 
(Ex. A- 12). The defendants have been 
paying the rent 90 assessed to tho plain- 
till, the superior proprietor, since; and tho 
conduct of the plaintiff in treating them 
as tenants-at.’vill liablo to ej-ctment by 
notice end not oven as los-oes, holding 
under a deereo of judicial decision, is to 
sxy tho least disingonuou9. 

II j sought in tho present ca»e to prove 
tint during tho first threo or four yoars 
after the first Regular Settlement, the 
hamlet in question was hold khatn by 
tho Ulu plar and was thereafter given in 
thoka toThakur Ram and Krishna P-«sd, 
who remained in possession for about 8 
years. It is ad lo l tint on tho termina- 
tion of their theki tho hamlet was re9- 
torol to tho defendants or their ancosters. 
but the evidence prolucod by him in sup- 
port of that statement was rightly dis- 
believe 1 by the learned Subordinate Judge 
anl the loirned couosol who appears for 
tho pUiotiff-appellant has made no at- 
tempt to coutest his finding. The further 
ovidenoe produced by him in support of 
his allegation that ho collected the paver 
income from the sale of mango harvest is 
equally unreliable, for the pilin' ifi’s own 
witness, Nand Kishore, who was in the 
garvios of the taluqdar, deposes that so 
far as the lumletof Katauli Niin was 
concerned, the theka of that hamlet in- 
c udel every saver income such as fi~h. 
miugocrop, jtek iruit produce, aidba and 
tbo like anl that the thekadars realized 
und enjoyed the entire aver income and 
paid tho taluqdar only the fixed rent 
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(0- P • 26). The khataunis on which re- 
liance is placed on behalf of the plaintiff 
do not show that the sayer income was 
realized by the plaintiff on account of the 
hod appertaining to tho particular ham- 
let or Mahal now in question. 

Nain Panda was tho ancestor of the 
defendants and the fact that tho hamlet 
or Mahal is connected with or goes by 
his income is not without its significance. 
The birfe right, which tho Settlement 
Officer conceded, was presumably the birt 
right which II ari I'ande and his cosharers 
then chimed, namely, a bai birt or birt by 
right of purclnso, for no other kind of 
birt right was asserted or set up In fact 
tho Settlement Officer poiuted out that 
in the tahsil in which thovillngo in ques- 
tion was situated or at leaEt in the Gonda 
Pargana it bad boen held that by custom 
the birtias were not as of right entitled 
to a lease hut could claim only ono tenth 
of tho nikiisi, and that no suoh custom 
had been set up by tho then taluqdar and 
the Court could not therefore, disrogord 
tho leng pucca holding of tho claimants. 

In passing tho dccreo tbo Sot! lenient 
Officer had obviously in view tho Record 
of Rights Circulnr No, 2 of J86J, pnru.21 
of which declared; 

"Bui ibe Cblcf CcmmlMionrr 1$ dourly of opi- 
nion t b at blrtla* who wero found In direct on- 
gaR»nicnt with the SUIo at nonrxaliou or who 
have unioU-rrupledly held whole vll|.i«o on tbo 
term* of ibeir piltaa under lb* taluqdarr, must 
be maintained in the full enjo\rocut of their 
right* io rubordioatlon to the Uluqdarn It le 
do argument that tbo taluqdor may not rculixo 
more than leu per cent, above the Cavern ui- lit 
demand. Such blit ten urea must to considered 
m intermediate iulcrclt b-t»<cu tbo toluqdar 
srd the raivat aud a- such entitled to bo main- 
tained." 

I he suggestion that the Settlement 
Officer only intended to grant a cash 
dahiyakor adahiyak payabloby doductiou 
so long as the claimants remained in pos- 
session cmnoi therefore bo sustained. A 
cish dehiynk isdistit •juishablo from a birt 
right in the land, entitling tho birtdar to 
hold fiossossioa of the land and to deduct 
the daliiyak from its rental. The former, 
as pointei out in Deputy Commissioner, 
Gondi v. Bhag'oan (l) and Panneshar 
Datv. Mohammad Aiul Hasan Khan (2), 
mav he in a sense an under-propi ietary 
right, hut it is not undor-proprietary 
right in the land, while the la* ter is an 
under proprietary right in the land sc 

1. (19JJ; 12 O C 121=2 h C 237. 

2. (1911; 14 0 C 335=13 509. 
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held in possession. In Raja Muhammad 
Mumtaz Ali Khan v. Murad Bakhsh (3) 
their Lordships of the Privy Council dis- 
cussed the various kinds of birt tenures 
prevalent in Oudh, and pointed out that in 
Gonduthebai birt was spoken ol as a birt 
semindari and was an Qnder- proprietary 
tenuro. The lease referrel to in the set- 
tlement decree is not forthcoming. The 
decree placest no restriction of tin. eon the 
right ol tho defendants to hold the village 
ns their birt. Tho periodical revision of 
the rent is only an incident of an under- 
proprietary tenuro or intermediate in- 
terest between tho taluqdar and the 
raiyat,’ spoken of in para, il of the Ro- 
cord ol Rights Circular. The rent is under 
the present law liable to be revised at 
every Settlement, but lofoie S. 10, Oudh 
Land Revenue Act (17 ol 187*'»). which 
corresponds with S. 79 present U. 1*. 
Land Revenue Act (3 of K'Ol), wMcnact- 
od.euperiois proprietors use I to revirotho 
under proprietary rents moro often. In 
stating 'hut the then plaintiffs, w bile hold, 
ing tho village ns their birt on hnqdaliiyak 
terms, would bo bound by iheir 'ptescnt 
lease, ’ all that the Soitlomont Olticor 
appears to ha vo n cant wns that tho rent 
payable by tho hirfdars was cttleJ by 
their '|>risent lenvo" un<l did not require 
determination. That was tho rent which 
tho present defendants uri.l thoir ancestors 
had been paying till the Settlement, 1. 
when it was revised. 

Tho defendants nro in our opinion, 
clearly entitled to birt or undor-proprio 
ary rights in the village on hnq duhivnk 
terms by virtue of tho above decree and 
to bold possession of tho same hv virtue 
of that right. Nothing has happened 
since to show that they or thoir ancestors 
had surrendered those rights. Tho con- 
struction placed by tho Ccurt below on 
tho settlement decree is correct and is 
confirmed by tho subsequent conduct of 
tho predecessor. in titlo of tho plaintiU in 
tho last Settlement. The appeal fails and 
is dismissed with costs. 

It.V./ll.K, Appeal dismissed. 

J. (Itibll 20 All 708=10 O C 6l"=U i a ui 

C). 
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Lindsay, J. C. 

Walt Mohammad Khan — Plaintiff — 

Appellant. 

v. 

XaLi Hasan Khan and another — De- 
fendants— Ro'pondents. 

Second Appeal So 230 of 1917, De- 
cided on 9th April 191“. Iron, deer* e of 
Diet Judge. Ilardot, I> 1 7rl» April 1917. 

Pre emption — Right t«. p*r rmi I fXi»tinK 
at dale ot deerre Appi Hate Court cannot 
reveue decree on ground lh-1 plaintiff tub- 
tpqurntly iott pi«pcriy qualifying him for 
pre-emption uiiImi Iramaclion le.idii a in 
th»» !« »• can be r»feired back lo eniecrr'rnt 
date thawing that plaintiff waft never r-nlillcd 
to properly 

lr iiibr date rl the drerreeftb; Aril Court 
th.- pr« cn.Jlor ilalnllA ban a right lo pre-m.p'., 
thru ii it n t open to an Appellate Cm t to 
IM»M tin- dtcre«-oo the ground ibti slu:c iho 
di!- in which tLe d«iret* ws»di««n u > tho plain- 
tiff |>rfl*<ni| tor hat lo*l tbe property which 
qml.Aid hint lir »l c r xcrcWo of the right » f | re- 
emptied, uiilp the u. Duct Ion vticb h«s led 
to the In— of the property can ho referred back to 
an auucedfirt date »o at to show that the plaiu- 
Cill pri-« rupic-t bad nevrr any till- to tire pro- 
prrly the [4iKMion of which qualified bun for 
the eversl'cc-l tho right of pre-emption: IG / . C. 

CP 3100 2J 

Oolaran Nath Misra — for Appellant. 

A. P. Se ri—l or Res londr nts. 

Ju-lqn-ent — ThU appeal has arisen 
out of : 'tut for pre emption brought by 
ti e plaint HI uppell »nt, Wali Moharnmad 
Kb-n. Tho facts may bo atitcd hr it- fly 
.t' follows: On i l h of Juno If) ID. defen- 
dant 2 Gur < «h ii sold to defendant 1 
Nabi if ••tin Khan bis share in three 
villages N iximpur, Jamal pur and f.oklia. 
The price entered in the sale-dted was 
Rn 700. A» the tine of this sale Wali 
Mohimmsd Kban was n cosharer in two 
of these villages, namely, Nsr.ami ur and 
Jarnulpur. Cootiqurntly ho brought a 
suit to preempt- the sale of the shares in 
these two vill -gt-s. He claimed that ho 
ought to l e allowed tc obtain these shares 
by pro eruption on payment of a sum of 
Rs 440. Two defences were raised to 
the suit. Ono was that tho plaintiU had 
do preferential right to pre en.pt Tho 
second was that ihe plain tiQ s own shares 
in the village-* of Nsxampur and Jamal- 
pur had Ken advertised for i-alo in execu- 
tion of a demo- ar.d. therefore he was no 
longer in tho position of u cosharer. Tho 
Munsif found that tho fact that Wali 
Mohammad ‘a shares “Ore advertised for 
sale in execution of a decree could not 
alftct his right to pre-empt. As reguids 
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the first plea raissd for the defence, the 
finding was that the plaintiff and the pur- 
chaser had equal rights of pre-emption. 
Lota were accordingly drawn and the 
plaintiff was successful. Consequently 
the Munsif by his decree dated 19th 
August 1910 allowed Wali Mohammad 
Khan to pre-empt the sale on payment 
within two months of a sura of Rs. 480. 

A few days after this decree was passed 
the shares of Wali Mohammad in the two 
villages Nazampur and dumaipur were 
sold by auction. This sale was confirmed 
on 2Gth September 1910. On 18th Deta- 
il- Wali Mohammad deposited the pre- 
emption money iu accordance with the 
t »rms oi the decree, it is to ha noted 
hero (hat on the date on which the period 
of t wo months fixe! in the decree expired 
th > Courts wore closuWor vacation. Tho 
money was deposited on tho day the 
Cour*-« reopened . On thosunod ty. namely, 
18th October 1916, aa appeal ..gainst tho 
decree of the first, Court was filed in the 
Court of the District Judge. Onoof the 
pleas raised beforo tho lo ver appellate 
Court wa3 that since the date of the first 
Court's decree Wali Mohammad Khan 
hud ceased to be a cos barer in the villago 
nod consequently >* "" urged that the 
decree of the first Court in his favour 
could no longer bo supported. The Dis- 
trict Judge accepted this contention. 
rc l>iug upon the judgment of a Judge of 
this Court reported as Onkar Singh v. 
Jinan wan Dal Singh (0- The result was 
that Wali Mohammad Khan's suit for 
pre-emption was dismissed. 

It h^^ now been argued h?foro me that 
tho order of the lo-ver r-ppellito Court 
should he reversed, on (be ground tba. 
the ruling reported as Onkar Singh v. 
Bhagwan Dat Singh (1) contain, » nrao» 
statement o( tho law. The learnoJ Caun- 
scl lor the appellant preese me -o vo.er 
this CJS3 for consideration to a Bench iu 
order that it might ho determine^ woe- 
tbor the view of the law takau by Mr. 
Kendall in the case just meuUoned is 
correct. It has been pointed out that 
under the law of pre-emption, as it has 
been interpreted in many cases, three 
principles have beou laid down: IU that 
(i.Q person who seeks pre-emption must 
base a right to pre-empt at the dote on 
which the sa!« takes place; (2) that this 
right of pre-emption must still be in 

1. A I R 1911 Oadh 2 35=17 O C 242=25 I 
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oxist-eoco at the time when the suit fo r 
pre-emption is brought; and (3) that the 
pre-omntive right must still continuo to 
exist at the date when the Court of first 
instance passes its decree. As regards the 
last principle, reference is made to the 
case reported as Jiam C,opal v. Piari Lai 
(2) and to a ruling of this Court in Amir 
Hasan v Sardar Begam (3), iu which 
tho ruling of the Aliahsbad Court was 
followed. 

Sicco hearing the argument of Counsel 
in tho cite I have taken time to consider 
whether this case ought lo ho referred to 
a Ranch in ordor to have a decision regard- 
ing the ruling in Onkar Singh v. Bhagwan 
Dal Singh (1). I had inado up my mind 
to make a reference to the Bench and had 
drawn up an order to that effect. Mean- 
time, I find that the question in dispute 
has been settled by a judgmont of tho 
Banch of this Court consisting of the first, 
pud sacond Additional .Judicial Commis- 
sionevs. dato 1 Sfitli March 1918: see tho 
decision in Kehri Singh v. Ml. Deo Ktitt- 
war (4). In this judgment the Bonch 
has referred to tho decision in Onkar 
Si ugh v. Bhagwan Dat Singh (l), and I 
understand tho oflcct of the ruling to b«j 
th.it if at tho date of tho doerco of the 
first Court the pro emptor plaintiff hns a| 
right to pre-empt then it is not opon to; 
an Appellate Court to rovorso tho docroe 
on tho ground that since tho date the 
decree was drawn up tho plaintiff pro- 
omptor has lost tho property which 
qualified him for the oxorciio of tho right 
of pre-emption, unless the transaction 
which has le i to the loss of tho property, 
can be referred back to an antecedent date 
so as to ahow tint tho plaintiff pro omptor 
had nover any title to the property, tho 
possession of which qualified him for the 
exerciso of the right of pre-emption. In 
the Bench judgment the principle is laid 
down as follows: 

•'ll it a -.veil-sot lied rule of li» that Ibc right 
of j rKiotifl to enforce pre-emntioii must exist 
no: only at the liras cl the sale or foreclosure but 
also at ibc twne of tbe institution of a tuit to 
enforce that ri*bt. If be loses that right after 
tbe sale or foreclosure or at auy time after tu» 
institution of tho suit and bifore a decree for pr- 
omotion can be parsed in bis favour, he is put out 

of Court and no relic.' can be Rr-uted tobim l-ut 

where he obtains a decree, anything which m*> 
subsequently happen cannot aflecttbe title which 
he raav acquire under the decree by complying 
with its terras, unless what happens 

2. (1899) 21 All 441. 

3. (1509) 12 O C 229=3 I C 540. 
i (1918) io I C 339. 
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efiect of invalidating tbe antecedent title *hlch 
he held cu Itc date ot the rale or lo:eel«oie cr 
on the date cf the soil ano by virtue of wbicb te 
claimed lie pre-emptive right.' ’ 

The Bench has followed the dccistcn 
of the Allahabad High Com l .«|orUd«» 
Satina 'Mb, v. Amiran (5). The learned 
Judges also relied uron a decision cf the 
Calcutta High Cr.urt. Nuri Alien v. 
.4miica Singh (6). in which the lav: ta 
laid down in the sairo sei.se. The rffuit 
therefore ia that applying these principles 
to the facta of tbo p reset, t cue » he de- 
cision of the Court Velcw is shown to »e 
wrong. Theta can he r.o dcuht that the 
plaintiff' pie-emptor. Well Mohammed 
Khan, had a subsisting right of pre-cmr- 
tion cn the cote on which the deeree of 
the Court of first otlsoce 
and whilo it ia tree that sen e days alter 
the date of this decree Wall Mohan mad 
Khan lost his proterty hy a sale t ruro n 
execution, that fed cenrot » taken mt o 
consideration by tho A| pcllate Ccuit so 
au to justify a decision that ti e denro of 
the Court of ftifc* 1 inMnrro 's wici p. 
must hold, therefcio that li t decision cf 
t ho learned Di ■ 1 < • : 1 

erroneous. I allow the appeal. set *-».co 
tho decree of the lover appellato Ccuit 
and restoro the riecrco of the Court of 
tint instance. Tho plaintiff is entitled 
to Iris costs be t h hero aid in the Court 
bolow. 

li.v. n.K. Appeal a Hart,:. 

6. 'pen) 10 Ait » ••2. 
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Kaniiaiya Bal AM) Daniels, A J Cs. 

Sluo Shankar fiakhsk rrul oihen 
Plaintiffs — A| pcilanta 
v. 

Ml. Mithana K uar— Defendant— Ree- 
rondcut. 

First Appeal Nc. 11 of 1917, Decided 
on 27th .luce 1919. fre ns decree of Sub- 
Julge, Chao I’ 23rd Fel retry 1917. 

Will — Ccn»lru«tien — S*%*»al legatee* 
named in »uccc**icn— Will eenfer* absolute 
, ,iate on eventual legatee or.d not life estate 
on testolor’s death. 

\\ here a will, tilltr ilttiig tlat Itc testator 
would remain in proprietary \c»ftitKD cf kia 
property till bifdcsob. provided ibat if Le left a 
son that ron would bo "tbo owner and retreteor” 
of tho said property, that if he lrlt no ren bis 
widow and the widow of Lis prcdfccatcd ten 
would be "the owners ard poMCsecrs thereof, 
ard that in ibe event of none of them existing, 
bis daughter would be ‘tbe owcer and poster so i’ 
of ibe same: 
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Held: that l bo will did not confer life-estates 
cn an\ of tl:c legal** er even tucwfme estates 
cn tbc reveial UgaUeo. U l c ofemd an absolute 
estate »n tb« CMOlual kpatee. whoever such 
legatee migfct lc U the lined ,S |*, 

Hi liitsh ICO r Xo 111 St i t a .data — for A l»* 
i ollante. 

Cilarun S,<lh J/iaiu - for Respou- 
dent. 

JzulWitul .- Tic cisiule m th»r ciije 
relates lo tho ciutiLcltcn «! » , 

luncrtiLp ;o ls\c 1 c e u otiUi i hy 
CaLpa Pi at ad tu 1 111. Muy lhih. '■ ‘ r -ga 
Prasad had * sen, JUni Nsraiu. v. bo had 

died in his lifetin.e, lca\irga wiuo.v 
Ml. I'atasi Ktar. He bad t«ho a \.Av, 
Mt. Lula Kuor, end a daughter, Ml. 
Mithano, Utl. cf when, iumvi-1 \ in 
l‘.v the v ill le cidsrcd that Ml. 1 Via 
Kur and Mt. lalasi Kum vcio lo lo 
i. .... t n: ind pettetec ra (mi lik w» cjabias, 
cf Iris l io| irty niter his death. U j»l >> a 
sen was subsequently Von to him by las 
present wife or by aicther wifewl.cn. he 
n ight thetcaflcr n any. ll at «.»• v.cu.d 
inherit bis estate ami that in the event 
of rcr.e cf these ixifttirg (dar tuiat ua 
l one in sal hen he) hisdaughter would < e 
thu owner and icttcsici thereof, Ganga 
Piasad it d on 2 3rd NcwnrUr 1VM. On 
his death £k«o Shankar Bakbtlr, the pre- 
tent pie infill 1 sr.d Mahobir Piasad, tho 
(ail tr of tho ctl ct 3, plaintiffs Itch pcs- 
ir It of the t ntito estate of the dcccas- 
, , . t mutation of i rmt ctlected m 

their favour. Mt. I‘u!a Knar and Mt. 
Dalasi Kuar sued Hum for pcfscsston cn 
tho treoRlhof the aforesaid wi.l nr. 1 got a 
decree, which was confirmed hy this Court 
cn lGllr Se.tcnjler 1890 (Ex. A-8). In 
; . suit no quettic ns d a f lo V\ 0 

nature of the rights conferred by the w ill. 
Ms. IValesl Kuar died on 10th November 
1904, leaving Mt. Dolt Kuyr surviving 
her. Mt. I>ula Kuar remained in sole 
l-ossessicn of tho disputed rror er JJ n ! * 
her death cn 2nd February 19°5. On the 
death cl Mt. Lula Kuar. Mt. Mithana. 
the daughter cf Gargft Praiad. applied 
tor mutation of names in her favour hut 
was resisted by the present plointilla. 

She succeeded. . . ... 

In tho suit which has given rise to this 
appeal the plaintiffs sued for posse SB ion 
cf the disputed i roj erty. allegm., that 
according to the custom of .he family 
and the conditions laid down in tho 
wajib.ul.ar/, daughters and their muo 
were excluded from inhontanco and that 
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the plaintiffs were entitled to succeed to 
the estate on the death of Mt Dula Kuir. 

defendant denied the existence of the 
alleged custom and pleaded that she suc- 
cee lei to the property on the deith of 
Alt Batasi Kuar and Mt. Dula Kuar 
unJer the will of Gauge Prasad above 
men t i-one I, and that the plaintiffs had no 
r, 8ht to sue There was a further plea 
tint tho claim was birred by the rule of 
ros judicata; but that plea was la*er on 
abandoned. Tho learned Subordinate 
Judge did not go into tli3 question of cus- 
tiom. Ifo found that under the will of 
1 Hh M ay 1878 Mt. Batasi Kuar and Mt. 
l)uli Kuir had a life interest in the pro- 
P^rty h 'quoithel and that on the death 
of the Utror Mt. Mi’ liana succeeded to 
nn abs dute interest theroio by virtue cf 
tho sai l will. \V 0 are unable however to 
accept the construction put hv tho learned 
ou'-ordmato Julge on the said will. After 
stn'inqthat ho shall remain in proprietary 
possession of his property till his death 
and » hat after him bis widow and the widow 
of his predeceased son shall he the owner, 
and possessors thereof, the testator said . 

"Ik tbo event of* mb being two to me in mr 

It. mime from mv pr«**<*nt wife or from » •«*ond 
whom l m%v marry. <uch too •hill b* tho 
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wife. 

owner and pos«e«*>r; an I imho <w.»n of n >oe 
of these exiating, my daughter will bj thi owner 
and rosff ssor." 

The estate, which the testator was con- 
forriug on a son, who may ba born to 
him, or if no son was horn to him. on 
his widow and the widow of his pre- 
decease 1 son, and in tho absence of all 
of them on his daughter, was described 
by the same terms, namely, that they 
were to ho the owners and possessors of 
his property. If the son, who might 
he horn to him, was to be the full owner 
of his property after his death, his 
widow and the widow of his predecease! 
son were equally to he the full owners 
thereof, if no such son vu horn : and 
if those widows were to he tho full 
owners in ci«9 no suc'i soa was boro, 
it is difficult to conceive how ai ulterior 
disposition in favour of the daughter 
coal 1 have been within the contempla- 
tion of the testator. In aiv case, the 
will does not sav so. All that it pro- 
vides is that in the event of there being 
none of the persons previously men- 
tioned, h ; s daughter shall get his pro- 
perty, imnlving thereby that she would 
only get it if she survived him and the 
ethers did not. S. 107, Succession Act 


(10 of 1865), lays down that - 
bequeathed in case a speoified uncertain 
event shall happen doas not vest until 
that event happens. Till that event 
happens, the interest of the legatee is 
only contingent. S. 21, T. P. Act (t of 
1882 ), which applies to transfers inter 
vivos, recognises the same principle and 
declares that an interest created in favour 
of a parson to take effect only on the 
haposniog of a specified uncertain event 
becomes a vested interest, whon that 
ovent happens or when the happening of 
it becomes impossible; but till then it 
remains contingent. 

In tho present case both Mt. Dula Kuar 
*nl Mt. Batasi Kuar survived the tosta. 
tor. He had no eon boro to him after 
the execution of the will. There was 
no occasion, thoreforo. for tho contingent 
interest given to the daughter coming 
into operation. As pointed out by their 
Lor lehip* of tho Privy Council in Suraj. 
mani v. Iiabi Nath Ojha (1), wliioli was 
followol in Tikrani Singh v. Chet Kun- 
war (2) an 1 again in Fateh Chand v. 
Uup Chmd (•!), the use of tho word 
malik,” unless qualified in any wav by 
tho context, iulicates the grant of an 
absolute os; ate. Mt. Batasi Kuar was 
not oven an heir of the testator, and 
both tho estatos granted to the 
if any was born, and that granted 
Mt. Dili Kuar an! Mt. Batasi Kuir 
were described in the same torms, there 
cau be no doubt that the grant of a full 
osta’o was intondol by the testator, 
whoever the ev<mual legatee might be. 

The learnol counsel for the defendant - 
raspoileht contents that tin te9tito r 
intended to grant siccsssivo estates, hut 
such an interpretation is absolutely in- 
con ustant with the express torms of tho 
will, which provisos that if tho testator 
left a son tbit son would bo the absoluto 
o.vo?rol tho state, th at if he loft no son his 
wilo-v anl tho widow of his predecoasel 
son would be the owners and possessors 
thereof, an 1 that in the event of there 
being none of them, his daughter would 
get his property. Had a son been born 
and survived the testator, it could hardly 
have b?en intended that the dmghter of 
tho testator shoul 1 get his property after 
the death of that son. in cue he die! 


1. (190? t 30 All 81=35 I A 17 (P C). 

2. (1903) 12 O C 157=2 I C 924. 

3. A I R 1916 P C 20=3? AI! 443=37 
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leaving other heirs. Where an absolute 
estate is granted, the grant of an ulterior 
disposition is moreover void. On either 
ground, therefore, the defendant-respon- 
dent has no right to claim the dispute 1 
property on the strength of the will.^ It 
is suggested that even if Mt. Dula Kuar 
was entitled to an absolute estate under 
the will, the defendant-respondent would 
he entitled to inherit that property ns 
an heir to her stridhan. That point was 
not expressly pleaded or tried by the 
Court below, and its determination n ay 
depend upon the decision of the question 
of custom upon which no evi lenee has 
hitherto been taken. On tho death of 
Mt. Dula Kuar. the property in disputo 
would devolve on her daughter, if fho 
was not excluded by custom. 

Let tho Court below be therefore, 
directed to detormine. afrer taking sue i 
relevant ovidence as tho parties nuy 
adduce : 1. Whether there we* *ny 
family custom excluding tho defendant, 
respondent from inheriting th > property 
of her father or mother. 2. Whether 
tho plaintiff* are entitleld to sue in l have 
a right to any of tho reliefs clai'i od. 

It may bo noted that on <tli February 
191.*) two applications were mad • hj the 
plaintiffs for the amen linen t of the 
plaint, which were all >wol by tho Court 
below, but no amen 1 meat has a~iu lly 
boon made. This omi-sion should •»*) 
rectified. Two months’ time will bo 
allowed for a return of the findings and 
ten days from tho date of tho findings 
will bo allowed to tho parties for tiling 
objoction. 

H.V./ll.K. I Hues remittal. 
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Kanhaiya Lal. A. J. C. 

C!ur liakhsh Singh and others — Plain- 
tiffs — Applicants. 

v. 

Chutta Singh and others — Defendants 
—Opposite Parties. 

Civil Revn. No. 30 cf 1918. Decided 
on 23rd May 1918. against order of Sub. 
Judge. TUrdoi. D'- 27th lulv 1918. 

f«) Civil P C. (5 of 1908). Sch 2. Par*. 17 
— Reference out of Court- Agreement to 
abide by award given by all arbitrator* — 
Award given by majority is nullity— Evi- 
dence to prove contemporaneous oral 
agreement to abide by majority award is 
barred - Evidence Act (1 of 1872). S. 92. 
Proviso (2). 

Where * milter was refvrrel to tho arbitra- 
tion of sever*! porsons without tbe intervention 


of a C >urt. and the deed of agreement to refer 
explicitly Mated that whatever award was made 
bv the arbitrators would be biudiuR on ILe 
parlies to tbe reference and th«* award was niado 
on I a by a majority of the arbitrators: 

Jltl.l: (1) that it could not be proved under 
S. 92 . proviso 2 . that there had been a contem- 
poraneous separate oral agreement between tbe 
parties to the effect that tbo decision of a 
m«i>rity of the arbitrators w uld be binding 
on the parlies: ( 2 i that the award having b-on 
made b: f .ma only of tbo arbitrato.s was a 
nullitv. 118 H 0 1 . 2 J 

(b) Civil P. C. (5 of 1908). Sch 2. Pars 20 
-After passing order to file or refusing to 
file award. Court s power is exhausted. 

Tbe powers of the Court in » pro C'dmg 
under rsra 20 . Sch 2 »ro exbausttd a- woo a* 
the Court decides either to file ibo award ct 

U 

Ull.ih — for Applicants. 

.4. 1‘. Sen anl Manni Lai — for Oppo- 


Juiqnttd.—Q* lOlh September 1917 

a relerenco to arbitration was marie by 
s in regard to rertain 
mat tor iu dispute between them relating 
to tbo property left by Mt. Knoi, tho 
widow of Tilak Singh. Four arbitrators 
wore appoint od, two of whom were des- 
cribe! as ptoohes and the other two as 
•arpanches, with a provision that what. 

trd was made by them would be 
biu ling on t bo parties to the toferonco. 
On 23rd Novomber 1917 an award was 
made by three of tho persons above re- 
ferred to. Tho award did not sta*e who- 
thor the fourth arbitrator Uchhman 
Pratad has joinol in the arbitration or 
not. On 1st December 1917 Arjun Singh 
and certain other persons, who were 
parties to the reference, applied under 
para. 17. Sch. 2. Civil P. C., for tbo 
tiling of tbe agreement of reference to 
arbitration, no mention having been made 
therein of tho fact that an award bed 
already been made. Tho application 
mentioned that four arbitrators bad 
been appointed, one of whom was to act 
as sar pinch or head arbitrator, but it 
did not stato that the award was to be 
made by a majority, if the remaining 
arbitrators did not agree. The defen- 
dants donied having executed the said 
agreement and pleaded inter alia that 
there was no formal sitting or inquiry 
by the arbitrators, that two of the arbi- 
trators made an award and got tho third 
to sign it. that the fourth arbitrator 
refused to join in tho arbitration or to 
sign the award and that the said award 
was invalid on account of misconduct of 
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tho arbitrators and the failure of two of 
them to join in the same. 

T;»e applicants subsequently admitted 
that an award had been made by three 
cf the arbitrators and asked the Court 
to nle tho award and to pass a decree in 
accordance with it, treating the award 
a* having beon made by a majority of 
the arbitrators. They asserteJ that the 
parties had agreed at the time tho 
agreement was executed that an award 
by a majority of the arbitrators would 
bo valid and binding. They wanted to 
produce evidence in support of that con- 
tention. hut the Court below hold that 
oral evidence incon.-i stent with the 
agreement cmP. not bo admitted. In 
tho United Kingdom Mutual Steamship 
Assurance Association v. IJouston (1) it 
was held that whoro a matter was re- 
ferred for decision to three arbitrators, 
nil three must concur in the making of 
tho award and that tho award male • v 
only two of them could not bo treated as 
valid. In lalav. Abdus Samed (2) it 
was similarly ruled that on a reference 
to several arbitrators together, where 
there was no olauso providing for au 
award made by less than all being valid, 
each of them must aot personally in 
performance of tho duties of his office, 
ns if ho wore the solo arbitrator. Tho 
effect of these decisions is to lay down 
that an agreement must bo taken for 
what is it worth, and tint, if it doo« not 
mention that an award by a majority 
would bo valid, tho award should bo 
made by all the arbitrators unanimously. 
S. 92, Proviso 2, Evidonco Act, permits 
ovidenco to be given as to the existence 
of any separate ora! agreement in regard 
to any matter on which a document )9 
silent and which is not inconsistent 
with its terms. But in considering ^bo- 
ther or not any of those provisions 
npplies, the Court has to tike into ccn- 
sideration tho degree of formality of the 
document concerned. 

Tho agreement in the present case 
comprises all the terms and covenants 
governing the arbitration. It states that 
'whatever decision is given by the arbi- 
trators. panches and sarpa».ches included, 
shall be acceptable to and be binding on 
the parties. The suggestion that there 
was a contemporaneous separate oral 
agreement to the effect that the decision 

1. (189C) 1 Q B MSTT" 

2. (191c) 1G 0 C 94=17 I C 320. 


of a majority would be binding is obvi- 
ously inconsistent with the tenor of the: 
agreement, which had been reduced toi 
writing, and the production of oral evi-i 
deuce to vary that agreement cannot be! 
permitted. The award was therefore on 
the face of it a nullity. The matter can- 
not be referred bock now to tho samo 
arbitrators, because, as laid down in 
Mustafa Khan v. Phulja Dili (3), the 
powers of tho Court in a preceding 
uodcr para. 20, Sell. 2, Civil P. C., are 
exhausted as scon as the Court decides 
either to file the award cr refuses to 
file it. In regard to su sgrecn.ent of 
reference to arbitration dealt with in 
para. 17, Sch. 2 of the Code, the situa- 
tion is somewhat different. Tho appli- 
cants admitted soon after an application 
was made under that paragraph that it 
was irregular, inasmuch as an award had 
already been made before tho application 
was filod. The Court below treated the 
subsequent proceeding ns ono under 
para. 20, Sch. 2 of the Code, and refused 
to file the award. From that order an 
appeal lay under S. 104 of tho Cede. The 
present application for revision is there- 
fore, irregular. Tho application is accord- 
ingly dismissed with costs. 

: V. R X, Application rejected. 

8. (1908) 27 All 52G. 
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Kanhaiya Dal, A. J. C. 

Bahadur Singh— Plaintiff — Appellant, 

v. 

A user i Singh — Defendant —Respon- 
dent. 

Second Appeal No. 135 of 1917, Pc 
cided on 9th November 1917, from order 
of Dist. Judge, Sitepur, D /. 15th Janu- 
ary 1917. 

(a) Cuilom — Custom opposed to ordinary 
law— Proof of cogent evidence is necessary. 

Nothing short of tho most cogent ctidenco can 
te accepted proof of a custom repugnant to tic 
ordinarv rule cf succession or rower of dinpotal 
prescribed by it. fPSidClj 

(b) Wajib-ul-arz — Construction compati- 
ble with rules cf persona! low should be 
adhered. 

If a c:n‘tructioa cau bo put cn a vajib-ul-ar* 
which if compatible with tbe rulef cf (be fcrronal 
law of the parties, that is tbe construction lo 
which a Court tbr.uld adhere. (P848C 2J 

(c) Wajib-ul arz— Construction— Entry de- 
claring sonlcss widow entitled to property 
for life with power to dispose for necessity 
— Entry did not amount to custom. 

Where a wajib-ul-arz declared that a sonle's 
widow was entitled to tbe property of her bus- 
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band far ber life and bad every kind of power 
over the in ewe of personal necessity or to 
meet the revenue doiuand: 

Held: that the entry did not amount to a eas- 
tern under which tho widow had unlimited pa*er 
of disposal. [P 345 Cl] 

.4. P. Sen and Badri Prasad Gupta — 
for Appellant. 

Ram Chandra— lor Responlent. 
Judgment. — Lone Singh dial leaving 
a widow, Mfc. Chandra Kuar, who inhe- 
ritod his e9tato. She sold the share in- 
hcritod by hor from her husband in cno 
of tin villages to certain persous, from 
whom the dafonlant-respoudeafc obiainel 
it by pre-emption. Mfc. Chandra Kuir 
diod on oth November 1914. Tho plain- 
till' is the next reversionary heir of hor 
husband and claim* possession of the pro- 
perty, comprised in tho said sale, with 
mosno profits, alleging that the silo was 
eltec'-ol without rny legal necessity, -ho 
dofones was that tho sale was made for 
valid necessity and that according to a 
custom of the family Mt. Chandra Kuar 
had an ihsolufco right to transfer tho pro- 
perty in dispute in any way sho liked. 
No evidooce was produced on behalf of 
the defonUnfc-reipoodoot to prove that 
any Icgil necessity oxistol for tho sale. 
Tho oxiatotico of tho alleged custom was 
uogttivol by tin Court of first ‘inatanoo, 
but oflirrnol by the lev. or appellate 
Court. 

The question for determination in this 
appail is wether tho tin ling of tho lower 
appellate Court h just i lied by the terms 
of tho wajib-ul-itrz, on which it Ins re- 
lied. fioue Singh was a resident of the 
village Paelioraanl had a shire, now in 
dispute, in the villago Saraiyan an 1 in 
other villages. Tho wajib-ul- mas of sho 
villago Pachera an 1 Saraiy&n aro similar 
in terms. Hath of them deolaro that a 
sunless widow is ontitled to tho property 
of her hushaud for her life and has every 
kind of power over the si mo in case of 
porsona! neeessity or to most tho rovonuo 
domanl (ha zarurat ziti wa malguzari 
sarkar). Tho lower appellate Court inter- 
prets those torms as implying that she 
has an unlimitod power of disposal: hut 
tho very terms of tho wajib-ul arz impose 
limitations on that power, for outside the 
existence of some personal necessity or 
a necessity for the payment of the 
Government revenue, no power of trans- 
fer is recognized. It is unnecessary to 
refor to the unreporte l decisions to which 
reference has been made in the course of 
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the arguments. Tho principle governing 
the interpretation of such wajib-ul- arzes 
was laid down in Dhondhe Singh v. Sant 
Dakhsh Singh (l). where it was s La to 3 
that if a construction could to put on a 
waj.o-ul-arz which was com pat i bio with 
tho rule of the Hindu law, that was tho 
construction to which she Couit should 
adhere. That principle was enforced in 
Ram Vat v. Snkhia (2). In tho present 
instance the wajib-ul. arz limits the 
power of disposition to cases of per- 
sonal oecersity or necessity to pay the 
Government revenue. But personal ne- 
cessity may he necessity in the nature of 
maintenance which would he perfectly 
valid to justify an alienation even under 
tho Hindu law. Thu existence of arrears 
of Government revenue may equally bo a 
g^ol necessity to justify an alienation of 
a part ol the estate to save tho re- 
m&inder. It i- not possible, therefore, to 
treat tho wajib-ul-arz as necessarily in- 
consistent with tho provisions of tho 
Hindu Law. As observed in Chandiha 
Singh v. Ram Dulan (3), where it is 
sought to prove a custom inconsistent, 
with tho ordinary law, nothing short of 
tho most cogent evidence can bo accepted 
as proof of a custom repugnant to tho 
ordinary rule of *ucct»sion or power of 
disposal prescribed by it. If tho custom 
ha 1 been th it a widow could transfer the 
eslite inherited by lie. - from hor h ufe bund 
without necessity of any kind, there 
would hivo boon no occasion for tho limi- 
t-lion placed in tho wujih-ul.arz to regu- 
late its disposal. No legal necessity hav- 
ing been prove 1 ia this cisotho sale made 
by the widow cannot bo upheld. 

The appeal is, therefore, allowed, tho 
decree ol tho lower appellate Court set 
asil and that of the Court of li.st in- 
stance restored with costs throughout. 

u v. ii.K. Appeal allowed. 

"T a oo j o c 18 L 

2. A 1 It 1914 Oud^ "'-3=25 I 0 P CO. 

3. (1911) 12 1 C 103. 
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Stoart and Kanhaiya Lal, A. J. Cs. 

Basdeo Ban — Plaintiff Appellant, 
v. 

Ram Saran and others— Defendants— 
Respondents. 

First Appeal No. 2 of 1916, Decided on 
16th January 1918. from decree of Sub- 
Judge, Gonda, D/-8th December 1915. 
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(a) Hindu Law — Religious endowment — No 
proof of dedication regarding village — Village 
for 2<>0 years incorporated with astban and 
treated as asthan property— Dedication may 
be presumed. 

Where there wa« no clear proof of dedication in 
regard to a vill ige, but it was found that for more 
than 200 years the village had been incorporated 
with a oarticular astban, bad been beld by its 
mabant from time to time and had been treated 
as a part of the asthan property: 

Ilehl: that a dedication either by the mabant 
to whom the village had originally* been granted 
or by ono of the persons who succeeded him might 
bo p resumed. IP 3 17 C 1) 

(b) Hindu Law— Religious Endowment — 
Transfer cannot be made without legal neces- 
sity. 

Where a tonure i« In the nature of a t'ust for a 
cbnritjhlo purpose, the trustee has no right to 
transfer the same except for legal nccesiitr. 

(P M7 C 1] 

(c) Limitation Act (1 90 8 1, Art. 134 — Aliena- 
tion of Asthna property by Mahan! — Suit for 
possession by setting aside alienation is gov- 
erned by Art. 134. 

A'ti'd 131, govern* a suit intituled by a sue- 

coding mail mt of an astban for po>f**rion of 
property appertaining to tbo anhan by netting 
aside an alienation for valuable consideration 
mi do by tbe preceding mabant in respect of that 
property. If such a suit is brought beyond 12 
>e»r< from tho date of such an alienation, it is 
bjrrrd by timo to the extent of the interest which 
tho a'icnt lion purports to convey. Inasmuch as 
each -ucti ding mabant dees not get a frc«h start 
of limitation on tho ground of bit not deriving 
titlo fiom any previous rnabant. [P 3«7 C 1. 2) 

St. Ccorge Jackson. Ham Chandra find 
Sarin Prasad B'latnagar— lor Appellant. 

liishcshwar Nath Srivastava — tor Res. 
pondents. 

Judgment. — 1 Tho dispute in thi9 caso 
relates to the village Beniban, otherwise 
known n9 Beni pur. which was founded by 
an ascetic named Beni Ban sometime in 
1G70 A. D. The village was granted to 
Boni Ban by the Emperor Aurangzob. 
Beni Bin cleared the jungleand populated 
a hamlet there, to which he gave his 
name. Beni Bin died apparently without 
leaving any disciple and the village come 
into tho possession of the holler for tho 
timo being of tho parent asthan at Sri- 
nagar, district Gonda. which was founded 
bv fiahaj Bin, the preceptor of Boni Bin. 
Upon tho restoration of British rule after 
the Mutiny Drigraj Ban, a successor of 
Sahaj Bin, was found in possession of the 
property appertaining to the Srio8gar 
asthan, including the village Beniban. On 
27th July 1862 a smad was granted to 
him in regird to the village Beniban. 
"'lintiim'ng' the muafi tenure for his life 
fr.x. A-l). In 1861 owing to the death 
rf Drigraj Ban the muafi was resumed, 
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and tho village was settled with Narindr 
BaD, his disciple and successor. Narindra 
Ban appears to have died soon after and 
was succeeded by his disciplo Nageshwar 
Ban. On 27th January 1873 tho Settle, 
ment Court decreed the village in favour 
of the heirs of Narindra Ban (Ex. A-2). 
In pursuance of that decree, Nageshwar 
Ban was in possession of the village and 
mortgaged it with possession for Rs. 1,000 
in favour of Ghirrau Misra, tho predeces- 
scr-in- title of the defendants. respondents, 
on 30th June 1883 (Ex. A-4). Ou 23rd 
May 1892 his disciple and successor Nar- 
badeshwar Ban mortgaged the same with 
possession in favour of Ghirrau Misra in 
lieu of Rs. 2,000, half of which went to 
pay the prior mortgage effected by Nage. 
shwar Ban (Ex. A-3). 

Ou 29th May 1898 ho took a fresh loan 
of Rs. 1,000 from Ghirrau Misra andoxo- 
cuted a mortgage in his favour for Rupees 
3,000, out of which Rs. 2,000 went to 
satisfy his previous mortgage (Ex. A-5). 
lie gave possession of the village iu liou 
of Rs. 2 000 and agreed to pay tho balance 
with intorest at 12 annas por cont per 
mensem. The mortgage whs effeoto.1 
for a period of 51 years and ono of tho 
conditions in the rnortgago-deod was that 
if the mortgagor failed to pay intorost on 
Rs. 1,000 every throe years, ho shall ho 
liahlo to pay compound intorost thoreon 
at the same rate and tho mortgagee shall 
he entitled to recover tho said money 
with compound interest duo to him from 
the property mortgaged at any timo ho 
liked. The plaintiff is the disciple and 
successor cf Narhadeshwar Ban. His 
allegation i3 that tho property mortgaged 
appertained to tho asthan at Srinagar and 
was endowed for tho expense of the 
asthan and other charitable purposes, 
that tho mabant had no right to mortgage 
the same, and that ou his death in 1904 
tho plaintiff became entitled to tho pos- 
session of the said property. Tho defen- 
dants denied that tho property in suit 
appertained to the asthan at Srinagar or 
was endowed for its use. They pleaded 
that they and their predecessor.in-inte- 
rest, Ghirrau Misra, had been in posses- 
sion of the said property since 1883 and 
that the debts in question were contracted 
for legal necessity and were in any event 
binding on the plaintiff. The learned 
Subordinate Judge dismissed this claim, 
holding that it was barred by Art. 134. 
Lim. Act. It is not cloar from the wajib- 
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ul-arz of the village Baniban (Ex. 1) 
whether th9 said village was granted to 
Beni Baa for religious or oharitable pur- 
P919S. la th9 wajtb.ul arz of the villagj 
Srinagar (Ex. 4) there is similarly no 
mention that tho village was given to 
Sahaj Ban for religious or charitable pur. 
pew. but from the statements mala at 
the time of the summary settle nent by 
Drignj Bin (Ex. *>) end the report aa l 
the state neat of the Qiauigo then male 
(Ex. 5 and A-21) there can bs no doubt 
that the property appertained to the 
■n*hvi at Srinagar ml was inton la l for 
who feeling of f i lira anl the distribution 
of ohuity (waste khairat e-aUbxrt fagi- 
ran). 

T.iere is no clear proof of a delioation 
in rogird to the village IHeoi wo, but Irom 
the fact that from more than -00 years 
the village has been incorporate! wit i the 
ist in a at .Sriu i ;ar aolheli bvits mi-unt 
[from ti ne to time anl tro ate I as a part 
of tie asthvi propeatv. a deliaation 
joithor by Blni Bin or by one of the per 
nuns who HUiceolol him may be presume l 
Tho sinal grantol to Drigraj Ban merely 
maintain il tin mnfi tenure for his life. 
It di 1 not fti vo bi n greater rights than 
the nature of the tenure n I by him per- 
.nit to 1 . In other words, thermal loft 
I, no ti.iura intact, an 1 if the tenure was 
<n the ni ure of i trait f or icharitible 
purpose, Mihint N irbi lesh.v ir Bio, who 
mcjselel to the tenure, in 1, as poiutel 
out in .Sri Dh xr v. Dh+ram Dm (l) and 
Muruijevim PtUni v. Chinn* Simbanda 
Pandira Siunadhi (2), no right to mort- 
gage tiio sune except for legal necessity. 
Too pUintilT ought, ho.vovor, to have sue l 
to contest the mortgage within the psriol 
allowed by Art. l-il.ijirn. Act. It istruo.sii 1 
their hardship* of tholu lioial Co nmitteo 
in Prosunno fCumiri Debyx v. Golab 
Ckand Baboo (3), that the idol can hold 
property only in an ideal sense anl that 
its acts relating to any proparty must b3 
done by or through a manager or shobait. 

But it does not follow that each succeed- 
ing manager gets a fresh start as far as 
Ithe question of limitation is concerned 
upon the ground of his not deriving a 
(title from any previous manager. The 
(succeeding shohaits, a3 pointed out in 

1. (19C9) 12 O C 23G=3 1 C 519. 

•2. A I R 1317 I* G r = J0 Mai 402=39 I 0 
659=14 I A 9ft (P.C.) 

8 '1370) II I11.R 159=2 I A 115 (PC.) 
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Nilmony Singh v. Jajabandya Roy (i), 
form " -i continuing representation of tho 
idol’s property." Tho same may ho said 
in regard to property held by a trustee, 
and a suit brought beyon l 12 years from 
tin dstoof tin alienation for valuable eon. 
si lerati >n by a trustes may he barred by 
time to tho extent of the interest which 
the ali nation purpirts to convoy. 

No I'ji.tiou of friul arises in this case, 
for the mortgagee has bean in possession 
sine j lfH3. In Datlagiri v. DaUalmya 
(5), anl ftehiri Lai v. Muhammid 
MutUki (G). it was hoi 1 in in so no what 
similar circumstances that tho Olaim to 
sat aoide a salo or mortgage eifeotel by 
a trust :3 ml to recover possession of the 
pr p - • d or m >rt jagad wa» barred, 
if not brought within 12 years fro m the 
date of in alienation. The mortgagor 
hal unler t i9 sam I either in absolute 

interest or lit w under 

ioh ths - 1 > 1 1 .• i idrmod. 
II., d. I u at, in aoy cise, Poll in esU'.a 
i -r life. Tho subsistence of the m irtgage 
cannot, therefore. In impeachol on that 
grMinl. In }f uthus xmier v. Srst Srei 
M, thanithi Sw >mi y if Avtrgal(7), alcaso 
ei(;:‘,s.| l»v the Iml of a moth was held 
to subsiii mly for tiie lifetime of the 
less ir, but is pointed out in Aldiiram 
Gos'oimi v. Sny.iw.i Chiran Xandi (S), 
anl Is hunt Sit yam Chand Jin v. Ram 
Kan ii Ghu* ('.)), a loiso may not a»n »unt 
to an tlion alien of the corpus of tho estate 
anl tho 'nation of a mortgi'jo in posses- 
sion is not quite analogous. Tho learned 
Cue i»;l for tho pUintilT suggests that his 
client might he allows 1 to red asm tho 
mortgage in derogation of the term of 51 
yoirs !ix 2 1 for relemption. No claim 
for relemption was ho vovor, li'l in the 
plaint anl it is not consaiuontly pesos- 
aary to det ermine whether the term of 
51 years operate 1 as a c'.og on the equity 
of redemption or not. Toe appeal is, 
therefore, dismissal with costs. 

b . v ./ r . k . App-m! di smissal. 

4. (1396) 21 Cal 516. 

5. (190!) 27 Him ?G3. 

6. ( 1893) 20 All 432. 

7. (1315) 39 \Ui 356=19 I C G9I. 

8. (19091 3G C»l 100 » = 1 I C 419=30 I A 113 
(P. C.). 

9. (1911) 10 I 0 033=33 Cal 52G=33 I A 

7G fP. C.). 
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A. 1. R. 1918 Oudh 348(1) 

Lindsay, J. C. 

Ml. Sheoraja— Defendant— Appellant, 
v. 

Deli Din and anolliet — Plaintiff and 
Defendants — Respondents. 

First Appeal No. 113 of 1917, decided 
on 10th September 1917 from decreo of 
Sub-Judge, Rae Bareli, D/- 6th Juno 1917. 

Court Fees Act (7 of 187 0) S 7 (4) (c‘— 
Morlgase suit — Fie* that property wai 
exempted from liability in execution of mort- 
gage decree — Appeal — Courl-fcc payable is 
ad valorem. 

Tbc pl-ta raised by one cf the defendants to a 
inertfage suit was that certain rropertv, which 
was alleged to be covered by tbo mortgage- deed, 
was net liable to be sold in execution of tbc 
mortgage decree hy reason cf certain transfers 
which had brtn made in bis favour before tbc 
ntcrtgagcdccd iu suit was executed. The trial 
C'jurl bold a p*rt of this prorerly *0 be liable 
fer tin* mortgage debt. The defendant appealed: 

II ill: that tLo apicllaut v.at tcuud to jay 
nd valorem Court- fee cn the memorandum of 
appeal. 

Ali Mohammad— tor Appellant. 

Zahur Ahmad — tor Respondents. 

Judgment . — I have hoard the learned 
Counted in suppett of his objection to 
the ollico report in this case recarding 
tho question of Coutt fee. Tho matter 
is a simplo one. Tho suit was a suit on 
a mortgage and the appellant hero was 
impleaded «9 one cf the dofeudants. Her 
pier, was that certain lands, which »te 

said to ho covered by the mortgage-deed, 
were not liable to he sold in execution 
of the mortgage decree by rca*ou of cer- 
tain transfers whieli had been n ade to 
her beforo the mortgage-deed in suit was 
executed. The Court below has held a 
part of the property to which this appel- 
lant lays claim to be liable for the mort- 
gage debt, and now she comes here in 
appeal claiming that the Court below 
ought to have cseni|>tcd from the ejera- 
tion cf the decreo an area of 109 hip ha*. 
Oclv a Court fee cf Re. 15 wts paid ;n 
respect of tho relief claimed in appeal. 
The o!lic9 reports that an ad valorem f«e 
is chargeable and bascitcd three decisions 
rf this Court and c decision of the 
Madras IlighConrt reported as Yankappo 
v. Sarasimha (l). It ba3 been argued 
here that tho relief which th9 sppeU .ut 
is askiDg here is in the nature cf a de- 
claratory relief. But I do net think that 
argument can he maintained, for clearly 
consequential relief is also aimed fit, 
namely, the exemption of the property 


from sale in pursuance of this mortgage 
decree. The whole matter has been dis- 
cussed in a fairly recent ruling of their 
Lordships of the Madras High Court. 
iSee the case reported a9 Ktsavaraiu 
Bamakrtihna Reddi v. Kolia Kola 
Reddi (2) which is aFull Bench ruling.) 
That has been followed by tho Calcutta 
High Court in another ruling to be 
found rej orted as Jugal Pershad Singh 
v. Parbhu Kara in Jha (3). Tbo autho- 
rities are all against the contention 
which is put forward by Mr. Ali Moham- 
mad, Counsel for the aj pellant. I hold 
that the cilice rojort is correct and that 
there is a deficiency cf Ils. 05. Mr. 
Ali Mohammad states that ho is ready to 
deposit this amount. Lot it bo received. 
Tho appeal w ill bo admitted on payment 
of tho deficiency in the Court-fee. 
Jt.V./lt.K. Older accordingly. 

1. (If07) ?0 Mad 96. 

b. (1010) 37 Cal 914=6 I C 1146. 
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Lindsay, J. C. ani> Stuart, A. J. C. 
Bar Rath Knar— Plaintiff — Appellant, 
v. 

Jndra Bahadur Singh— Defendant-" 
Respoodeot. 

First Appeal No. 91 of 1915, Decided 
on 20th March 1918, from decree of Sub. 
Judpp. Bara Ban hi. D/- 3rd August 1915. 

(m) Oudh E«tale» Ac! (1 of 1869*. S. 22 (8) 
— S. 22 doe* not contemplate -deiccndinx of 
voted inlere»t upon remote heilt aimulla- 
neoualy with devolution of life- inleretl upon 
widow. 

There if nothin?, in the laopUftg* of S. 2?. 
Ouab K«l*U* Act which can bn Interprets "« 
rhowinc that Hmultar.cou»ly vilb iLo devour* 

I il III Soft r« n lu an « t .» t e upon «" c 
widow cf Ibe lust holder under Cl. (8) of lba» 
»ccli*n ib're dr'c^ndj a vc*tfd intrrrrt, com* 
pri*ii p. the residue of the estate, up* n any of 
lbo:e who fro declared to to tbo u.oic remolo 
u tl ak cl rcccMstaD. IP 3M C » J 

lb) Oudh Ertal'f Act fl of 1869). S. 2 HI 
— Tah-qdor’s widow in po**e**i©n — Heir* 
under S 22 (11) hove no veiled intereit. bu« 
merely expectancy of inheritance. 

\Ybc:o it found tfca*. a jersen '-as cntiiHW 
to the estate !cf; by a taluqdar or der S. 

Cl 11. Oudh EoSatrs Act, but for tbc ex.iUnec 
of the talundar's widow who «a« In pc?m*lcn c« 
the e:-Utc under Cl. 6 c! that section : 

11 eld: tLat da.iig tbo widow s lifetrme to 
b. d r.o vested interest, hut irercly an t x\ 
f inheritance in tbe estate 


1. (1SS7) 10 Mad 1ST. 


e : inoeruancc m me which be cculd ne^ 

tr»osfer. [PWCIi.P W.O IJ 

(c Hindu Law — Reversioners— Tran*f«r 
expectant intere*t •* void - Tran*te 
Property Act (4 of 1882J. S. 6 fa). 

A transfer made by a Hindu rovereroner Of oy 
expectant interest in an estate prior to tee 7 ca 
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1382 Ml vol!. not under S. 6 (a). T. P. Act. bat 
under the Hindu law. i c oo- 

(d) Oudh Estate* Act (lof 1869.. S. 22 
Taluqdar’t widow and Hindu widow under 
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Hindu law — Difference in po««esiion between 

explained-Hindu law. widow. 

Although under tho scheme of inheritance 
propounded in S. 22. Oudh Estates Act. the 
wid m of a U.niu ulu<yl»rha* -u lateictl v-hich 
i? In raanv ten poets different from the ll >J- re - 
hell bv » fen ila heir under the ordinary II udu 
law. vat this !a?t dtts no’. m«ki any d.fltren;.* 
in tiia nature of th* legal p>»ltiou A the per ou 
who is eutithd to succeed to tbo ««#[.• after the 
widow's death. iVlilC-t 

(e) Equity-Void agreement cannot be en- 
forced. , . , 

The principles of equity cannot b* invckea t-r 
the purpose of enforcing a void agreement^ ^ ^ 

(f| Limitation Act >9 of 1903». Art. 62 - 
Suit fur recovery of m»ney after 3 year* 
from date of execution of void agreement is 
barred. 
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uotined an intention to adopt a son to 
the deeeaseil Naipal Singh. At tho time 
suit was brought Indra Bahadur Singh 
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5 1 up h tvaa tho o-vnoi oi 
nano 1 l'aeka end H'lar, 
riots of Gon'ii and 
Ihn Binki respectively. Both these 
ostates wore List 2 estates under Act I of 
18.19, that is to say, estateswhioh.no* 
ooi- ding to tho family custom, ordinarily 
devolve I upon a single hoir. N ii pal Singh 
dio.l on 23 th Ootobor 1 -73. lowing two 
widows Thakurain IkU* Kuar and Chhoti 
Thakurain. Ho loft no issue. Tho widows 
succeeded to tho possession of Naiptl 
Singh’s osta'.o, which was Ukon over 
thereafter bv tho Court of Wards. In 
tho year 1^7^ tho defendant-respondent 
in the present case, Thikur Indra Baha- 
dur Singh, brought ?. suit iu the Court of 
tho Dipmy C nnmissioncr of Bus Banki 
against tlio Court ol Wards and the two 
widows of Naipil Singh for the purpo30 
of obtaining a declaration of bis right to 
succoe l to tho properties loft by Naipal 
Singh, it is sail that tho two widows 
had sot up a will purporting to have been 
exoiutol by Naipal Singh on 10th October 
1373, and that one or other of them Iran 
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T *o younger widow 
ku.rin i ' -«id to have died 
o . r «, before tho preaout suit 
. Tho elder one. Thakurain 
died on 10th May 1911. On 
l'-.0 Indra Bahadur Singh 
r favour cf Thakur Raehhpal 
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marked Bx. 1 
pur s to bo it salo deed of u one 
i s in tho twoostatoe of l'aska and 
in tho body of this document a 
is undo to tho suit which Indra 
Bahadur Singh had instituted in the >o»r 
1^73 and which was decile! in in'* 
favour bv the judgment abovo refer ted to. 
After tiiis we have a statement by tho 
executant. Indra Bahadur Singh, that ho 
had become indebted to lUja Sher Baba- 
dur Singh to tho extout of Rs- 20,000. 
Part of this money, it is stated, was bor- 
rowel to moot tho c sts o. tho litigation 
juat referred to; tho rest of it had been 
borrowed for the purpose of defraying 
other expenses and for paying dobts lhe 
deo! goes on to recite that Iodar Bahadur 
Singh was at the time not in a position 
to pay this sum on account of his not 
being ahlo to obtain immediate possession 
of the estates loft by Naipal Singh. It is 
further state! that Indra Bahadur Singh 
had borrowed a sum of Ks. o 000 from 
Rachhpal Singh, the sou of Raja Sher 
Bahadur Singh, and that oonsoquor.tly 
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the totnl amount of his indebtedness was 
Its. 25,000. It i9 'then recited that by 
wa\ of satisfaction of this debt the exe- 
cutant sells absolutely a half share in the 
3‘J ullages which n.ade up the two estates 
of Paska and Lilar. India Bahadur Singh 
declared that after the death of the sur- 
vivor of the two widows, or at whatever 
time he might obtain possession over 
theso two estates, he would put the 
vendee at once in proprietary possession 
of the half 9hare which h*d been con- 
veyed to him. There was further an 
undertaking cn the part of Indra Bahadur 
Singh to get the name of Rachhpal Singh 
recoided in the dtciee which had teen 
passed in India Bahadur Singh’s favour 
cn 27th October 1878. 

Rachhpal Singh having died and Indra 
Bahadur Sirgh having succeeded to the 
pcsscssicn of these two estates on tho 
death of Mt. Jk!as Kuar in the year 1911, 
t he picscnt suit has been biought by the 
widow of Thokur Kachhpal Singh for en- 
forcement of the agreement contained in 
this document of 2nd January 1880. The 
plaiolitl *s claim is that inaccoidance with 
this deed of sale executed on 2nd January 
1880. she is entitled to get possession 
over a half share in the villages specified 
in List B attached to the plaint. It was 
admitted by tho plaintiff that while the 
estates weio still under the management 
tf the Court of Wards, 20 out of the 39 
villages had been sold for the jurpese of 
discharging debts which were due 
by Naipal Singh. The suit was. there- 
foi o, confined to a half share of 19 
villages, which are specified in L st B. 
Coupled with this cliiin for posses- 
sion there was a claim fer mesne 
profits and inteicst amounting to Rupees 
41,0C0odd. By way of alternative relief 
the plaintiff' piaved that in case the Court 
should not consider it pcssible to give 
her a decree for possession, she should bo 
granted a decree for Rs. 25,000, the prin- 
cipal sum mentioned in the deed of 1880, 
together with interest amounting «o a lac 
and over Rs. o,000. The suit was con- 
tested by tho defendant on a variety of 
grounds, which are set out in his written 
statement. He denied in para. 9 of 
his w ritten statement th“t at the time of 
Naipal Singh s death he was indebted to 
any one. He also denied having borrowed 
a sum ’of Rs. 20,000 from Raja Sher 
Bahadur Singh. He denied farther that 
he borrowed Rs. 5.0C0 from Tbakur 
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Rachbpal SiDgh. It was admitted that 
the document iu suit’had been executed 
by him, but it was claimed that the deed 
did not amount to a sale-deed and that it 
did Dot operate to transfer any interest 
to Rachbpal Singh. In paiae. 17 to 22 
cf the written statementtbedefendantset 
cut various allegations describing the cir- 
cumstances which led to his bringing the 
suit against the two widows of Kaijal 
Singh. 

Ho asserted that he had been instigaled 
to bring this suit by Raja Sher Bahadur 
Singh, who had been cn terms cf ornjity 
with Naipal Singh. It was stated in 
para. 22 of the written statement that 
for the purposes of this litigation Sher 
Bahadur Singh spent a sum of Rs. 2,000, 
He had, it i9 stated, undertaken not to 
make aDy claim for this money agamst 
the defendant, but contrary to this pro- 
mise after tho death of Sher Bahadur 
Singh, Rachbpal Singh, his son, insisted 
cn re. payment leieg made. It was fur- 
ther alleged in para. 22 of tho writ- 
ten statement that Rachhjal Sirgh tcok 
advantage of tho defendants' helplessness 
and ccmpelled him to execulo tho deed 
now in suit. In para. 23 of tho writ- 
ten statement it was alleged that the 
deed was executed under undue influence 
and without consideration. In para. 24 
the pica was takon thnt tho deed of 2nd 
January 1880 was void in law inasmuch 
as it purported to tiansfer what was a 
moo right of cxjectnncj; and in the 
following |ara.it was stated that as a 
simple agreement the document cculd net 
be enforced. Para. 20 laised a pica of 
limitation, the cate for I he defendant be- 
ing that any suit for the refund of consi- 
deration was barred by time. On these 
pleadings seven issues were raised in 
the Court of the Subordinate Judge. 
Issue 1 related to tho pleas of ud<1uo 
influence and went of consideration raised 
»y the defendant. On this, thef'edingof 
the Court was that the defendant had 
failed to prove that the deed was without 
consideration cr had been obtained by 
means of undue influence. Issue 1 rela- 
ted to the nature cf tbo terms of the 
deed. 

Were thev extortionate aDd uncon- 
scionable, and if so. with what result/ 
The Court below found that it was not 
established that the terms cf the agree- 
ment were either extortionate or un con- 
scionable. 


1918 Har Nath Kuar v. 

Issue 3 raised the question regarding 
the validity of the transfer which the 
document purports to make, having 
regard to the nature of the defendant's 
interest at the time it was executed. The 
Subordinate JuJge was of opinion that 
Indra Bahadur had nothing more than a 
apes successions or a right of expectancy 
aud that a transfer of an interest of this 
kind was void in law. Issue 4 which 
rolated to the title of the plaintiff to 
recover possession of the property, was 
consequently decided against her; as also 
was the subsidiary issue relating to the 
ciaim for mesne profits. Issues 5, G aud 
7 related to the alternative relief which 
had heoQ claimed by .the plaintiff. The 
learned Subordinate Judgo dispose! of 
those by finding that any claim for the 
recovery of the purchase money was barred 
by limitation. Ho relied upon Art. 62, 
Sohodulo to tho Him. Act. Issue 3 was 
an issuo of law dealing with cortain pleas 
put forward by tho plaintiff in replica- 
tion. The Subordinate Judge held tbit 
tho dofen lint was uot estopped from mi*, 
ing tho dofences containo! in paras. 23, 
24 and 35 of his written statoiuont. 

Tho rosult, therefore, was that the. on. 
tire oUiin of the plaintiff was dismissed 
with costs. Tho plaintiff has now come 
in appeal and the decision of tho trial 
Court is attacke i on a numbor of groan Is. 
The principal question raised is with re- 
gard to tho decision of tho Subordinate 
Judgo on issuo 3. It is chime 1 0:1 behalf 
of tho appellant that thnCourt below was 
wrong in holding tint tho interest which 
Indra Bahadur Singh purported to trans- 
for by this document of tho year 18 S 0 was 
merely an oxpostancy. Anothorplca takon 
is that, oven if it he found that at tho time 
tho document was oxecuted Indra Baha- 
dur Singh had nothing but a mere chance 
of succeeding to the ostates of Naipal 
Singh, ho was nevertheless entitlod to 
trausfer this interest inasmuch as tho 
agreemont was executed prior to tho en- 
actment of the Transfer of Property Act 
(4 of 1832). Theie pleas are in reality 
tho backbone of tho appellant’s case. An- 
other ground has been taken with regard 
to tho plaintiff's claim for a monov-do- 
creo. It has beon arguol that the Court 
below was wrong in deciding tho issuo of 
limitation against the plaintiff. The first 
question, therefore, for our decision is 
what was tho legal position of the defen- 
dant Indra Bahadur Singh with respect 
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to the estate of Thakur Naipal Singh at 
tho time when he executed tho dr cun ent 
opon which this suit islatcd. We ha\e 
already mentioned that tie SuUiditato 
Judge has found that ledra Bahadur 
Singh had nothing more than a apes tuc- 
cessionis. The argument which was. put 
forward in the Court below on behalf of 
the plaint iff. and which has been repeat- 
ed here is that at the time when this 
agreement was entorol into Indra Baha- 
dur Singh had in reality a vested interest 
in the property which was lot t by Nai- 
pal Singh, an interest which he was 'com- 
petent to transfer. 

In support of this argumort the learn- 
ol counsel for tho appellant has referred 
u< to the scheme of inheritance which is 
laid down in S. 22, Oudh Estates Act (1 
of 1869). Admittedly tho provisions of 
this section contain the rule of inheri- 
tance which applies to tho estates which 
were hold by Naipal Singh at the time of 
bis death. Cl. 7. S 22, la>s down the 
right of the widow of the deceasod Taluq- 
dir. or grantee, to succo-d to the estate 
in default of any of tho nearer heirs men- 
tinned in Ilia -ix prece ling clause*. Cl. 7 
provides, morcovor, that if there aromore 
widows than 0 : 10 , the ostites dosccn la 
in tho first instarco upon the widow 
who was first married to tho deceased 
Teluqdar, or grantee, l ut. for her lifetime 
only. We aro not concerned with Cl. 8 
in tho presont caae, nor with Cl b, for 
admittedly. Thakuraio I Idas Kuar was tho 
first inarriel wife of Naipal Singh and 
sui vivo 1 the junior widow, Clihoti Tha’ 
kurain. Consequently wo have it that 
lklas Kuar was entitled to tho estate of 
her deceased husband for her lifetime 
only, and that upon her decease the estate 
do'Cen lod to the present defendant Indra 
Bahadur Singh under the provisions of 

Cl. 11 

It is pointed out by the learuod coun- 
sel for the appellant that the estate w bich 
the widow of a Hindu Taluqdar takes un- 
der this section is of a different nature to 
the estate which is enjoyed bv a Hindu 
widow under the ordinary Ilindu law. 
Thejsection expressly declaroe that sho 
takes nothing more than a life estate- 

strictly speaking, and it is also tho fact 

that under S. 2. Oudh Estates Act, the 
expression “heir" is defined to mean n 
person who inherits property otherwise 
than as a widow undor tho special provi- 
sions of this Act; and bo we are asked to 
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hold tint when Naipal Singh died in the 
year 1S73, there cxmo into existence what 
is known in English law as a particular 
estate in favour of the senior widow, and 
that the residue of the estate vested in 
Indra Bahadur Singh who took an interost 
in it in the nature of a vested remainder. 
The argument is that as a portion only of 
the full estate vested in the widow, the 
remainder must necessarily have vested 
iu Iadra Bahadur Singh who was tho 
noivest male collateral relation ci Naipal 
Singh at tho time of the latter’s death. 

With regard to these arguments, which 
wercadvanced iu tho'.'ourt below also, we 
may note here tho opinion expressed by the 
learned Subordinate -Tu Ige. lie hold tint a 
vested interest or avootod remainder could 
only come into existence undor a deed of 
grant and that there was no such doed in 
Mm present case. Ho wasoffopinion that 
the defendant could definitely claim to bo 
tho heir of Naipal Singh only after (ho 
death of the surviving widow, and in theso 
circumstances ho held, in. accordance with 
the principles of English law, that Indra 
Bahadur Singh continual to be an heir 
up till the date of the death of Iklas 
Kuar and that consequently ho had only 
ar. exportation of an inheritance and had 
no estato or interest in tho property which 
was capablo of transfer. Referring to the 
argument based upon tho dofiuition of 
tbo expression "heir" in S. 2, Oudh 
EstatoB Act, the Subordinate Judge was 
of opinion that that did net rcilly affect 
the situation. IIo held that under this 
definition clause it is only for certain 
special purposes, that is of bequest and 
trausfer, that the widow is oxcluded from 
tho category of heirs. lie pointed ou 
that the widow’s title to succeed her hus- 
hind's pro per tv by inheritance is declar- 
ed in S. 22. and certainly it seems 
cult to bold that sbo can take the ostato 

silraSfi 

^^rr.lc^fB-Tlj'in’supportol 
the view that the collateral succession to 
a taluqa, which has passed on the death 
of the last male owner to his widow for 
her lifetime, does not open until after 
the widow’s decoase, or in case a 
daughter succeeds to the widow, till after 
the death of the daughter. Fortmed by 
11S93) 20 Cal 049=20 I A 77 lP C;. 


this authority he held that up till tb« 
time when Iklas Kuar died Indra Baha- 
Pur Singh had nothing more than an ex- 
pectancy of inheritance. We have come 
to tho conclusion that in this matter the 
decision of the Court below is correct and 
ought to bo raantained. 

The question of tho legal position of 
Indra Bahadur Singh with respect to the 
estato left by Naipal Singh must be deter- 
mined with reference to the provisions 
of S. 22, Oudh Estates Act. In the first 
place, we have to notice that the estates 
held by Naipal Singh being entered in 
List 2 the rulo is that they must doscond 
to a single heir. According to the scheme 
of inheritance, which is defined in S. 22, 
there is no descent of tho deceased o3tato 
in a case like this until the widow’s death. 
In other words, the singlo person out cf 
those mentioned in Cl. 11, S. 22, cannot 
bo ascertained until the time of tho 
widow '9 death. Wo are uoablo to cn. 
tortain the argument that on tho death 
of Naipal Siugh the prororty descended 
ro to spoik piecemeal, that 0 I ifo-estate 
descended to tho widow and the rosiduc 
of the ostate vested at once in the defen 
dant Indra BahadtirSingh. Thoro is noth- 
ing in the language of S. 22 which can be 
interpreted as showingthat simultaneous-, 
|y with tli3devolutionof tho lifo-iutorest; 
io tho estate upon tho widow, thoro de3 
cends a vosted intorost, comprising the 
rosiduo of the ostate, upon any of those 
who aro declared to bo tho more remote 
heirs in tho scale of succession. 

Further we cannot conceive of an in- 
terest becoming vested in an unascertain- 
ed person. It is clear that Rt the timo 
of Naipal Sirgh’s death Indra Bahadur 
Singh was not ascertained as tho person 
who was entitled to tako immediately 
after the death of the survivor of tho two 
widows. According to the language of 
Cl. 11 toe person entitled to tho estato, 
in default of tho heirs mentioned m 
the preceding clauses, is to be asr.or 
tained in accordance with the provi- 
sions of the ordinary law to which 
persons of tho religion and tribo cf the 
taluqdar cr grantee are subject; that is. 
in tbs present case the ordinary Hindu 
law. Under that law the right of suc- 
cession alter the death of a Hindu female 
can only be determined with reference to 
the state of things existing at the time o I 
the death cf the female heir; and this 
principle has been judicially recognized 
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their Lordships of the Privy Council in 
the ruling to which the Subordinate. Judge 
refers in his judgment: Jihai Xarnuha 
Bahadur Singh v. A 'hal Ifam (l). We 
might also'tefer in this connexion to 
another judgmentof the Privy Council re- 
lating to the same estate which is report- 
ed as Lai Achal llam v. Tlaja Kazim 
Husain Khan (2). It hn9 been argued 
hofore U9 by the learned advocate for the 
appellant that the judgments of thcii 
Lordships lay down no general rule of 
law rolating to succession. It is stated 
that in the two cases hofore their Lord- 
ships there was no dispute regarding tho 
rule, it being the e*«e of b< 
succession to the collaterals could only 
open nftor the death of tho female heir. 
Wo aio of opinion, however, tint the rul- 
ing of their Lordships is not to he inter, 
preted in the narrow *or«so contended for 
hy tho appellant. It is iuite clear from 
a reference to t hoi r Lord- hips’ jndgn outs 
in both tho cases that they had before 
thorn tho special rules of succe.*>ion 
which nro contained in S. 22. Oudh 
Instate Act. We hold, therefore, that the 
Subordinate .fudge was right in hi* view 
that up till tho d»to of Iklas Kuar * 
death Indra Bahadur was nothing more 
|tbao an heir with an expectation of -tic- 
oceding to the estate. In our opinion, it 
is in i ) ho! I t ii it at I he time 

Iwhen Indra Bahadur Singh excelled tho 
loo l upon which this °uit has boon 
brought ho had vested in him any inte- 
rest in tho property loft hy Thakur 
Naipal Singh. 

Wo coure now to tho second part of 
tho argumont put forward on behalf of 
tho plaintitT appellant. The Subordinate 
.Judge, having como to tho conclusion 
that Indra Bahadur Singh had nothing 
more than tho interest of an expectant 
hoir at tho time of tho execution of the 
dood, hold that the transfor which he 
purported to make was void in law by 
reason of tho provisions cf S. 6, Cl. (*j, 
T. P. Act (4 of 1882). The criticism of 
the learned Counsel for the appellant 
upon this finding is that as tho deed in 
suit was executed iu tho year 1880 , the 
transaction could not be affected by any- 
thing contained in tho Transfer of Pro- 
perty Act which was not enacted till the 
year 11 * 82 . It is strange that this pies 
was not advanced before the lexrned 


Subordinate -Judge. We cau find no trace 
of any argument on these lines either in 
the proceedings or in the judgment of the 
Court be- low. Wo must, however, take 
notice of t !•? fact that the Transfer of 
I’rc-perty Act dee* not purport lo operate 
retrc8|»eclively; and a- the learned Coun 
?t*l for the appellant points out, S. 2, 
Cl. (c), of tho Act pav -a any right or 
liability arising cut of a lerral relation 
constituted b-fore tho Act came into 
force cr any relief in respect, of any such 
right cr liability, and so it is argued tint 
the question of the right of tho plaintill 
to enforce tho agreement in suit, is not to 
he determined hv a reference to the I tog- 
u-,ge < f S. <'• (0. T. P. Act. Tho argument 
i* tint even if it he held that all that 
Indra Bahadur Singh had in tho year 
otation of buo .-ceding to 
the cHato of Naipal Singh in the ovenfc 
, : - living the surviving widow, 

I re at I t time nr; legal prohibi- 
tion ngiinst the tnnsfor of such an ex- 
peclaocy or sgvinet tho making of an 
agreement for such a transfor. 

On the other hand it has Iwu argued 
..n h?i.,;f of the respondent that although 

inst tho ti intfer of 

tho chalices ol an heir succeeding to an 

Infinitely laid down by 
tho Act passed iu the year 1882, not or- 
tlu-lops oven prior to tho parsing of this 
Act tho transfor of an expootanoy was 
forbidden by the Hindu law. A numbor 
of c iscs have been citod to us upon this 
point, the earliest of which appotrs to Ikj 
a judgment of their Lordships of tho 
Privy Cjuucil which is reported as Dooli 
Chand v. Hirj liookun Lil Aivasti (3). 
In tho concluding portion of their judg- 
ment thoir Lordships say (vide p. 532 of 
tho roport): — 

‘The point on which the lo*er Court in part 
proceeded, and which has onlv been treated as 
doubtful bv tbe High C>urt. namely, whether 
such an interest (that is the interest of a rover- 
siontrv heir under the Hindu la v) could be the 
subisci of a ealea- all. i- <•( couor»l importance, 
and enc which thoir L>rd*hips. who do not sit 
here to determino abstract questions of law. 
would be unwilling to dt*t»nn»uc in a case n 
wbicb no decree in favour of tho pUio«i(t« can bo 
p»-sed. They arc c.*rl»inl> not prop ired to a linn 
that <uch an interest can b- made tbo sublet of a 
► ale. Hill lets thst it can bo made tho sublet ot 
a site highly speculative. ns any sit eb sail must 
bs bv a guardiau acliiw or purporting to acton 
bobalf of au infant. Too decision of this Board 
-hich has been cited by the Jadgeof tho lower 
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Court, is not precisely in p'int but it Roe* far *» 
show that ih* orineioD «'f law whloa 
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allows a subsequently acquired interest totted, 
as it is said, ihe estoppel does not apply to Hiudu 
conveyances.” 

The next case which has been cited be- 
fore us in this connection is the judg- 
ment of thier Lordships in Sham Sundar 
Lai v. Achhan K unwar (4). There it 
was definitely laid down that a rever- 
sionary heir under the Hindu law has no 
power to sell or mortgage his interest in 
expectancy. At ( p . 80 of 21 All ) of the 
report it is observed: 

“In lb77 neither Achban Kun*cor • uor Inayat 
Singh, oven if be had been of age, could by 
Hiudu law nuke a disposition of or bind their 
expectant interests.” 

This case has been frequently followed 
by the Courts in India. We may refer 
to the following cases: Nund Kishore Lai 
v. Uauec liam Tewary (5), Manickam 
Pillai v. liavialtnga Pillai (G), Harga. 
wan Hagan v. liaij Hath Das (7) and 
Snmsuddin v. Abdul Unset n (8). There 
is thus in our opinion, abundauceof autho- 
rity for tho proposition that tho transfer 
by a leversioner of his expectant interest 
is not | remitted bv tho Hindu law. But 
here again an attempt 1ms been ma le to 
withdraw tho present cno from the pur- 
view ol these authorities on tho ground 
that lu Ira Bahadur Singh in tho year 
1880 was not exactly in tho same pcsi 
tion ns an ordinary reversionary heir 
under tho Hindu law, expecting to suc- 
ceed to tho estato on the death of tho 
Hindu widow in pos-ession. Stress has 
again boon laid upon the fact that under 
tho scheme of inheritance propounded in 
S. 2*2, Oudb Estates Act, the widow of 
a Talukdar Ins an interest which is in 
many respects defferent from tho interest 
held by a female heir under the ordinary 
Hindu law. That no doubt is tho case; but 
does the fact that there is such a difte- 
roucu between tho estate of tho widow 
under tho special provisions of tho Act 
and tho estate of the widow under the 
ordinary Hindu law make any dillercDce 
in the nature of the legal position 
of the reversionary litis? We have 
alreaiy touched upon this matter in 
in dealing-" ith tho first question, namely, 
whether after tbs death of Naipal Singb 
any interest in his property became ves. 
ted at once in Indra Bahadur Singh. We 
are unable to s<?e how ii cao he said that 
~A. (IS :‘) 1 All 71=25 1 A188 (P.CJ. 
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Indra Bahadur Singh daring the lives of 
the two widows had any higher interest 
than that of the ordinary Hindu rever- 
sioner, for as we have pointed out it 
seems clear both upon the Act and upon 
authority that the succession to Naipal 
Singh’s estate did not open until the 
death of Thakurain Iklas Kuar. While 
therefore, it is not correct to say that 
tho transfer of an expectancy, which In- 
dra Bhadur Singh purported lo make in 
the year 1880, was void by reason of the 
provisions of S. G, T. P. Act, it seems tc 
us that upon principle it was void by 
reason of its being contrary to the pro- 
visions of the Hindu law. Indra Bahadur 
Singh, at tho time tho agreement was 
entered into, was subject to the Hindu law 
and his position so far as we can see. was 
no different from that of the ordinary 
reversionary heir. On tho authority of 
Achhan Kun war's caso (4), thoreforo we 
hold that tho transfer of tho incro spos 
successions, which Indra Bahadur Singb 
had was prohibited by tho Hindu I*" 
and that consequently no interest was 
transferred to Rachhpal Singh under 
the deed in question. 

The learned counsel for tho appellant 
has laid stror.a upon a certain passage lo 
ho found in tho judgment of tho Bombay 
High Court reported as Sumswldin v. 
Ab.ulUuwn (8). That was u care m 

which a Muhammadan lady bod io the 

>ear 1895 executed a deed in favour of 
her father by which she purported to ro- 
leaso her rights to Ihe ah* re of her 
father’s estate, which would in ordi- 
nary course have como to her on her 
father's death. There the terms of 
S. G (a) T. P. Act were referred to. and 
it was held that such a rolcaee was pro- 
hi hi ted by the statute. The passage lo 
which the appellant's learned Counsel has 
drawn cur particular attention is to be 
found on p. 172 (of 31 Bern). It reads ns 
follows: 

••Then we ccme lo S. G which provides ib*i 
prcceuv of any kind may bo Irantferred 
as otherwise provided by the -Act ood the first 
exception ooroed is the chance r.f an beir»P* 
parent. But this implirs that but for the > « 
cepiion. tLe cbatcc of ad heir apparent would be 
properly that might be transferred under the 
Act.” 

We are csked to hold that the learned 
Judge who made these observations in- 
tended to convey that it is only by reason 
the enactment of S. 6. T. P. Act that 
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the transfer of the chance of an heir-ap- 
parent succeeding to the estate has been 
prohibited by law. Having regard to 
what is to be found in other passages iu 
the judgment, we can hardly think that 
the learned Chief Justice intended to lay 
do vn the law in this sense, for at p. 173 
of 31 Bom. we have a reference to the 
authority which we have already quoted, 
namely, the eve of.S/nm Sundar L*l v. 
Achhan Kunwar (I). The loirned Chief 
Justice points to that ruling as deolartng 
that ft Hindu reversioner canuot oither 
dispose of or bind his expectant rights. 
It was argue 1 before the learned Chief 
Justice that tho opinion expressod in the 
ju'gmor.t just mentioned was only ft 
dictum. But Sir Lawrenoe Jenkins point- 
ed out that it was a dictum of the highest 
juliciil authority and that in »t lc->t t* » 
later cises elfec.t ha I been g 
opinion so cxpressol. It can 
said therefore that if was intei 
down that th • tran-fer of an • 
byalliii<lu rcveision 
lawful for tho lir*t ti 
mont of tho Trtnsfer < 

To sum up this pat 
peirs to us that tho proper \ 
is tint In lra Bihalur Singh 


that ejuity considers that done which 
ought to he done. 

There remains the question of theothor 
relief which the plaintiif sought, namely, 
relief in tho shape of a money decree for 
one lac an 1 twenty-eight thousand rupcos. 
AH that seems necessity to say with re- 
gard to this is that a claim for the return 
of the money with inteio-t is birred by 
limitation for tho reasono given iu tho 
judgment of the Court below. Ti;o Sub- 
ordinate Judge applied Art. 02, running 
f/un. Act. which gives a periol of 3years, 
from the date when the rooueyis received, 
fora .uit to recover money payable by thu 
def u lant to the plaintiff for money receiv- 
e l by the iefon laut for the pi tin till ’s use. 
i there '.as » failure of consi leration in 
the ycir l^O at the time the dead was 

executed by which «■ 


veu 




; be 
lay 

tin- 


oi mo 


ray ac- 

etao, it 
iow to l 

in tho \ 


ho whole agreement 
c i limit ition under 


18S0 hil no rijht higher tlun tin* of a 
reversionary heir under tho Hindu law 
au I that tho transfer of an ex|HJctair.-\ 
which ho profound to m»ke in lavour of 
the plain: ill's hushanl was veil, b-ing 
•ouferary t > I ho provi nt of tho 
law. This finding disposes of tho c»so of 
tho plaintilf-appollant If it ha irgued, 
as it h is boon argued, tbit this C jurt a s 
a Court of Epiity, ought to onforco the 
agreement entered into hot.' eon the do- 
fondant and Raehhpal Singh on 2u 1 Janu- 
ary 1 SS 0 , tho answer is that the princi- 
ples of 0 |uity cannot he invoked for tho 
purpose of enforcing a void agreement. 
Under the provisions S. 23, Contract Act. 
which vv is in forco at tho time this docu- 
ment wa3 executed, every agreement of 
which tho object or consideration is un- 
lawful is void, and tho section provides 
inter alia that the consideration of an 
agreement is unlawful if it is forbidden 
by la.v, or is of such a nature that if per- 
mitted it would defeat tho provisions of 
any law. In our opinion this document, 
viewed as an agreement to transfer in 
future, was a void agreement, an 1 is is 
impossible for the plaintiff to argue that 
it should he enforced upon the principle 


This At i.de beg in to run a 5 tho very 
lv. *r fre e the Iv.oupon whi:h the dead 
w n ox* *u? I'd. Att. 07, rich. I to thoBimi- 
■ !■! 't» W*. i i'-s nut help tho p! liutill-ap- 
j - U r,- I' li’ Article rol ttos to suits 
* r n uor . paid upon anoxi-tiug consider, 
it -mi . hicli afterwards fails and gives a 
, ! of t \. .rs from tho dato of tho 

i. lu.a. - hero there never was any! 

iei t ; i in 1 i eye <»f the 
l..v; ii . u <n i: he said that there was aoyl 
fit in» • i consideration within a period 
,i three year* before tho date of tho pro-j 
For thi to rt&son * we h ivej 

. >r.ij t tho conclusion that this appoal 
must fail. 

W a havo only to remark before eon- 
oiu ling our judgment that tho counsol 
for tho respondent made a feeble attempt 
to support the judgment of tho Court 
below, on tho ground that it was proved 
that the locurnent in suit wasobtainol 
from the defendant-respondent by the 
exercise of undue influence. Tho only 
particulars regarding tho undue inlluonoe 
which the defendant put forward in hi* 
written statement are to bo found iu 
para. 22 of tho document. There all that 
is mi Is to appear is that Iudrr Bahadur 
Singh w is in a helpless condition a*- the 
time ho executed tho doed and that tho 
plaintiff's husband took undue ad vantage 
of tho circumstance. Too only evidence 
in support of this plea, to which tho 
learned Counsel for the respondent has 
thought proper to rofer us, is to ho found 
in tho deposition cf tho defendant himself 
who gave evidence 


in the case. Tho 
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learned Subordinate -lodge has given con- 
vincing reasons in bis judgment for dis- 
believing the story put forward by Indra 
Bahadur Singh for the purpose of explai- 
ning tho circumstances in which this 
document came to bo written. Wo may- 
say without further discussion, that we 
agreo entirely with the estimate formed 
by the Court below of the valuo of the 
defendant's evidence. It is not in our 
opinion, worthy of credit. Wo havo not 
been referred to aoy evidence which 
would convince us that in tho year 1 H 80 
Indra Bahadur Singh was in such a help- 
less condition that ho was unal-lo to resist 
the inlluenco of tho plaintiff's husband. 
(Ie was at tho timo a man of about 38 
years o! age, for wo hod in the copy of 
the ju Igment delivered in thosuit brought 
by him in the year 1878 that ho was 
described there as having been 30 years 
of ago at tho time tho suit was brought, 
fndra Bahadur Singh, according to his 
awn statement, although ho was not in 
affluent circumstances at this lime, was 
nevertheless able to support himself (torn 
the income of csrtain sir lauds which 
woro in his possession. No facts have 
b#* 9 n brought to our notico from which it 
joutd reasonably he inferred that Thakur 
Bachhpal Singh was in any way in a 
position to dorainato Indra Bahadur 
Singh's will. As for tho argument that 
on tho faco of it tho terms of tbo agree- 
ment were harsh and unconscionable, we 
*ro not prepared to say that they can 
neocssarilv ho characterized in this langu - 
age. It is true that the property which 
Indra Bahadur Singh purported to com 
vey was of considerable value, 
other hand he had received a substantial 

sum of money f ron “J? be [’ hia chances 

andhieeonRachhpalb.Dghaed h, chaoces 

aomiDK into possession of Natpal sipgn s 
estate 8 were somewhat remote, colder, 
fl the (act that both tho widow, left hr 
Naipal Singh were young at the time oi 
his death. As it turned out. Indra 
Bahadur Singh had to wait 3? years be- 
fore ho was ab'e to enter upon possession 
0 t the estate left by Naipal amgh. With- 
out discussing this question at greater 
length, we are content to say that we 
think the finding of the Court below upon 
the issue relating to undue influence is 
correct. For the reasons given above the 
appeal fails and is dismissed with costs. 

B V./R.K. Appeal dismissed. 
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Stuart and Kanbaiya Lal, A. J. Cs. 
Fakhr Jahan Degam — Defendant- 
Appellant. 

v. 

Muhammad Abdul Ghani Khan and 
others - Plaintiffs and Defendants— Res- 
pondents. 

First Appeal No. 85 of 1915, Decided 
on 19th December 1917, from decree of 
Offg. Sub- Judge, Kheri, D/. 13th July 
1915. 

(•) Mahomed an Law— Gift of corpus with 
reservation of usufruct for life is valid under 
H«nafi Law. 

Wtaero in a deed of gift executed by ft M»bo- 
medao Udj subject to tbo Hamfi law tho donor 
oxcjpted fomo of tbc properly, retaining po*«»- 
sloo over it free of rent and rovonue, and stated 
that aft*r ber death the donee would bo lie pro- 
prietor and that donor would have no power to 
i ransfer it by mortgt|e ( sale, or Rift: 

lltl'l: that even in respect of the excepted pro- 
perty the deed opr rated at one of Rift, inasmuch 
is ttie donor transferred the corpu* of ‘.bo pro- 
pertv to the donee, reserving for herttlf the usu- 
fruct for life which was not prohibited under ^tne 
I i • • afi law. CP»»0W 

llell: Jurthtr, that tbo stipulation not to 
transfer h.-r interests in tho property during 
lifetime satisfleJ tho conditions of tho lUnali i* w 
with regard to tbo dolivery of possession. ^ ^ ^ 

Per Stun, l, A J. C.~ There are tbreecssoulisli 
of a gift under the Han.fi law-declaration. »c 
ceotaoce. an! *oi*in. With regard to soi/in. how 
ever, the rule is that where everything reason- 
able has been done to perfect a oontemplatcd gl l. 
nothin, morels required. There is nothin* In 
If sn.fi la<* U> prohibit a R ift of the corpus com- 
bined with tbc retention of the usufruct nas- 
much as aueba transfer doc. no. CrrM' n l -nl- 

ted estate. IP3.JJL1, 

Per Kanhaiya Lal, A. J. C .— Where the Inten- 
tion to male- nn absolute transfer in pracseoli of 
all pronrietiry ri*hl is cleir. any condition whl» 
derogates from the immediate completeness ® 
the gift is regarded as void. Whore tbo condi- 
tion, however, may be given effect to without in 
any way interfering with or detracting horn ibe 
immediate completeness of the gift, or rather the 
immediate transfer of tbo riebt in the substance 
of ibe gift, tbc condition as well as the R''» * 
valid. Aov reservation of proprittarv rights i 

the corpus would be inconsistent with an inten- 
tion to make a gift, but tbc rc-orvation of a r ga* 
to the usufruct of a portion of the property R<« * 
would not be inconsistent, if the ,« 

give the corpu* be otherwise manifest (I j 

(b) Transfer of Property Act (1882). S. 4. 1 
Disclaimer by real owner-Tran.fer by ost*n 
sible owner- Real owner cannot set up title* 
A perron w ho has disci timed a title ctonol i be 
allowed to set it up afterwards to ^tbe 
cf third parties, who have purchased the 
cj rropeny from the ostensible owner In 
faith aud for value. ^ ( p JJ 1 L 1 ?3 

(c> Oudb Estates Act (18691. S “ and 23 

— Primogeniture sanad to Tolukd.r 
died before Act-Succession is governed ny 


p 


> 
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sanad in case of succession under testament- 
ary disposition. 

Where a primogeniture sanad bad been i?«uea 
to a Ulukdar who died bcloro tho Oudo L-tate 
Act camo into force. succession to the estate 
would be governed by the terms of the sanad to 
the <-a«e of succeesion under a testaman'arv di«- 

petition. „„ IP3 8C1 

(a, Mohomedan Law— Will-Consent of 
heirs to bequest of more than third is ratifi- 
cation of conduct. 

For Kanhaiyt l>i\, A. J.C .— The onsent >? 
acquiescence. express or implied, of the heirs of a 
M ibomedan to a will bv him in excess of two 
thirds of his properly i? treated as a ratification 
by them of his conduct. Such couseut may be 
express or may bo implied from uuequivi cat con- 
duct. [P ?C4 C 1] 

Muhammad Nasim. Watir //a van, 
Sliahenshah Uusain , liizwi and Muham. 
mad IVam/t — for Appellant. 

John Jack so n, Sami Oil ah Beg and 
Cl, hota , Ijtil—i or Respondent*. 


husband's older surviving brother. Under 
the terms of this deed eho transferred 
absolutely to Lutf l Mali Khan the whole 
of her talukdari estate with tho excep- 
tion of two villages io the estate. Mundift 
Misranl (iungepur. She retained poa- 
tosaion of tho two litter villages and of 
the share of Gundia which had boon 
gr t uled to her by Government. Under 
the terms of this deed she undertook not 
to tran-fer toe property which remained 
in her possession. This deed is Lx. A 4. 
All tho property except Mundit Misr, 
Gunge pur, sod tho share in Gundia was 
at ouoe transferred to the possession of 
hut! Ulhu Khan. Mt Munni Bi hi died 
on lGth June 1906. liQlf Uilah Khan 

: .ii ion of Mundia M ssr, 

(iungepur anl tho shire in Gundia. 
He died and was succeeded by his son 


Stuart, A.J. C.— Nimut Ullth Khan. 
I.utf Ulhth Khan anl Ibralmn Khan 
were the sons of I bad Uilah Kh.au. 
They wore tho member* of a family who 
Imd originally been Thaktirs of the 
Ahh.tn clan. Several centime* ngo tho 
members of that family wore converts 1 
to tho Muhammadan religion. Their 
personal law of succession is now ad. 
mittod to bo that of the lUmfi #ch»ol. 
They were rcsidonts of the villago 4ol*l- 
pur in tho K It I lot 

conquest of Oudh, Niumat Ullah lilian 
received from the British Govcnimsnt 
tho taluk* of Agtr Buxurg. lie die! on 
29th August 18(17. His name was never- 

tholeas entoro l in the list prepared under 
Act I of 1809 and is found at No. 1IG on 
List No. 1 and at No. 47 on List No. 2. 
Instance of the name of a deceased person 
being entered in the lists are not uncom- 
mon. Ilistalukai* described in these 
lists as the taluka of Agar Buxurg. Ho 
received a primogeniture sanad which is 
filed in this cane as Ex. A i. The estate 
is there described as the estate of Jalal- 
pur. Tho amount of land revenue is 
given as Us. 5,752. NUinot Ullah Khan 
executed a will on 2Utb May 1805, by 
which ho devised tho whole of his t»luk- 
dari property to his wifo Mt. Munni 
Bibi. This lady sue cooled on his 
death to tho taluk lari property. On 
15th November 1876,Govcroineutgr*oted 
share of a village called Gundia to Mt. 
Munni Bibi in her own right. The grant 
was contained in a deed Kx. 0. On 7th 
March 1881. Mt. Munni Bibi executed a 
deol in favour of Lutf Ullah Khan, her 


Hamid Ullah Khan. 

In 1910 the four sons of Ibrahim Khan, 
the younger brother of Niamat Ullah 
Khan, instituted a suit against Hamid 
Ullah Khan who had succeeded Lutf 
l Halt Khan, his two wive*, and Muham- 
mad Ahdul (Jh.mi Khan and Muhammad 
Abdui Kahmio Khan, tho persons who 
would have been tho heirs under tho 
llauali law of Mt. Munni Bibi had sho 
•liol intestate, for possession of tho pro- 
perty tonsferrol to Lutf Ullah Khau by 
Mt. Muoui Bibi. Tooy assorted titlo on 
the basis of an alleged will, dated 10th 
June 1*106. Their suit was finally dis- 
n,i--ed by tho Court of tiieJudicial Corn* 
rni* inner under a decree, dated 13th 
March 1912. Lx. B-9. Tho ruit out of 
which those .appeals arise was filed on 
20th February 191 I by Muhammad Abdul 
Gbani Khan and Muhammad Abdur Rah* 
mm Kh in (the same persons who were de* 
fondants in the provious suit) Against 
llamid Ullah Khan, his wives, tho wido* 
of Lutf Ullah Khan anl a certain Bandit 
Shoo Dival. Tn is suit was for the pos- 
session of tho property over which Mt. 
Munni Bibi had reserved possession dur- 
ing her lifetime and which had no-, piasad 
at once to Lutf Ullah Khan under tho 
provisions of the doe 1 of 7th March 18S4. 
The ciso for the plaintiff* was that the 
succession to tho estate of Mt. Munni 
Bibi was governed by tho rules of ll inali 
Uw, that they wero her heirs under 
llanafi law, that tho property in quos- 
lion had notheon validly transferred dur- 
ing the lifetime of M t. Munni Bibi and 
that they were entitled to it. The do- 
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femiiu.ts set up a variety of pleas, to the 
effect that the law of succession of the 
parties, although they were couvertcd to 
Mahcniedanism. was the Hindu law, 
and that thus the property would revert 
innny circumstances to the family of 
Ninmat Ullah Khan and not to the 
family of Mt Muuni.Bibi, that Mt. Munni 
Bil i was a talukdar, that the property 
had passed by valid gift and that the 
plaintiffs were estopped. There were 
also other pleas. The learned Subordi- 
nate Judge decided all these picas agains:- 
them. Ho held, however, that the dis- 
position by the ieec'i of r t th March IS84 
had the effect of j w ill with icspect to 
the property in suit, and that, such hoing 
the case, the plaintiffs could only chal- 
lenge its disposition with regard to two. 
thirds of tho property. lie decroel their 
claim with respect to two thirds. Against 
this decision Fr.khi Jahan Uegam, defen- 
dant 2, has filed Appeal No. 8-> cf 1016 
and Pandit Sheo l)ivti has filol Appeal 
No. hO of 1915. The plaintiff*. respon- 
dents have filed crocs-objeetions. 

Tiio first point to bodecidel i? whether 
the pro.»t-rlv (other than Ibo share in 
flund in) is covered by tho terms of t he 
primogeniture sanad Ex. A- 1. Tlvs poiut 
was barely considered in ths Court 
below, ns nothing particular depended 
upon its decision at tlm tiino that tho 
case was tried. As tho law was under- 
stood at tho time of tho deeisiou of tho 
learned Subordinate Ji’dge, tho provisions 
of S. 15, Act, lof l$69,app!ioi to the pro- 
perty, nud the tornis of the primogeniture 
sana l would not have affected the rule of 
succession. Subsequently on 5th duly 
191) a Bench of this Court, of which I was 
n member, Jelivorel julgmont iu Ghularn 
Albas Khan v. Bibi (Jnimatul Fatima(l). 
Tho existence of the judgment was not 
likely to have been brought to the notice 
of the learned Subordinate Judge, when 
ho decided the preseot suit on 13th 
July 1915. lu that decision I lock ibo 
view that where a primogeniture saual 
had been issued to a taluk lar who died 
before Act 1 of 1809 came into force, suc- 
cession to tho estate would he governed 
by the terms of the sanad in the ca;6 of 
succession under a testamentary disposi- 
tion. If this view were adopted the sue. 
cessor would have an unrestrictel power 
cf aiienaticn. My reasons arc stated at 
length in that- de;-?-. n and need not h e 
i, (wlej is O c v <=n i G ;*s. 


repeated. If my interpretation of th e 
law ho correct, Mt. Munni Bibi had a 
power of devise unrestricted by the pro- 
visions of the Hanafi law with regard to 
all the property in suit with the excep- 
tion of the share in Guodia, should that 
property he included in the property 
covered by tho primogeniture sanad. 

H is thus of importance to ascertain 
whether this property was or was not in- 
cluded under the primogeniture sanad, 
and wo have accordingly permitted a 
certified copy of tho kabuliyat to ho pro- 
duced in evidence duting the bearing of 
the appeal. Its production corrects the 
omission to produce it in tho Court lie- 
low. The respondents admit that they 
are unablo to produce anything to con- 
trovert it. They contest however the 
allegation that the property in question 
istalukdaii property, basing their objec- 
tion on tho circumstance that in Ex. A-l, 
the estate is called Jalalpur whereas tho 
kihuliyat i9 the kabuliyat of Agar Buaurg. 
The property iu question i9 included in 
the kabuliyat. There can bo no doubt to 
my mind as to the fact that the sanad 
and tho kabuliyat refer to tho same pro- 
portv. There is no taluka of Jalalpur. 
Thero seems to have been a Jalalpur 
ostato because in Ex. 27 wo find that 
there was a suit botweon Jindnd Ullah 
Khan, the son of Rahmat Ullah Khan, 
aud Habib Ullah Khan and Kudrat Ullah 
Khan with regard to shares in tho Jalal- 
pur property. Habib Ullah Khan, Rah- 
mat Ullah Khan, and Kudrat Ullah Khan 
were brothers of I bad Ullah Khan. To 
that suit Ibad Ullah Khan was no party. 
The circumstances of that case show 
cloarly that there was no taluka of Jalal- 
pur. The settlement decreo of Jalalpur 
was passed in favour of Mt. Munni Bibi 
ou 17th April 1S69. Ex. 4. But the cir- 
cumstance that such a settlement decreo 
was passed in her favour does not indicate 
that there was any taluka of Jalalpur. 
What confirms my decision that fhe pri- 
mogeniture sar,a 1 refers to Agar Buzurg 
and that the description of the estate as 
Jalalpur is merely a clerical error is the 
circumstance that both Id the sanad aD ' J 
in the kabuiiyat which refers to Jalalpur 
the revenue is given at the seme figure, 
i. e. Rs. 5,752. 

What apparently happened 
the clerk who prepared the sana-l in- 
advertently wrote the mine of the estate 
as Jalalpur because Niamat Ullah Khan 
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lived in Jalalpur. I find therefore tnat 
the property with the exception of the 
share in Gun Via is covered by the primo- 
geniture smad. and. as Mt. Munoi Bibi 
was according to my view a successor ot 
her husband within the meaning ot the 
words oi the sanal she had full power .o 
alienate under its terms. lithe matter 
resto \ there, there would he some difiicul ! y 
in decision for my learned colleague does 
not share my view oi the law upon this 
point. Wo are however in ncc-.r 1 as to 
the decision of these appeals upon another 
point. The learned counsel for the ap- 
pellants have completely abandoned the 
position that the personal law of this 
family is the Hindu l»vr. The only alter- 
native is that it is llinnli law. On tho 
assumption that the personal layr is jho 
Jlauafi I iw the terms oi tho deed of <th 
March I'* 4 1 must ho construed, lne 

i , .. i , ..rdv* l this 

learnul Subordinate lunge r»j,.iniv 
deal as a " ill with respect ^ to the l'"'* 
porty in suit. Aftor con si luring its terms 
wo have come to a c jntrvry opinion: "c 
consider this deed a dsed of Rift vUH res- 
pect to the property in #uit. '? •' ’ nl ° 
••hat tho lady in one place oxeepts t«o pro- 
perty in suit and goos on toM te-.li >’ i.-cr 
hor death the donoo "-ill hi the p»«i r,Q 
tor. But at the '•'■ no time she etati s that 
alia will have no power to Ini 
property lof*. in her posse- lion by mc.it- 
gage, sale or gift, an l I roil tho deed n 
inovoinp. that she transferred the • -r pus 
of tlio property in suit 'o Bull l I'-ih 
Khun, reserving for herself tho usufruct 
for life. 

The learned Subordinate Judge t <'„e« 
the point that, oven if such woro ihocare, 
thoRilt would ho invalid under tho Ganafi 
law owing to failuroto deliver posso**ion. 
i proceed to consider this point, which has 
boon argued with skill on both sides. There 
aro three essentials of a gift under the 
ilanafilaw — declaration, acceptance, and 
soixin. It is clear that hero wo have both 
declaration and acceptance. Tho remain- 
ling puint is, was'thero oei/.in within the 
j-onso contemplated by law? This sub- 
ject lus boon treated in detail in A moor 
All's well-known work on Mahomedan 
Haw, Ch. 2. p. 02 ot soq.. Ed. 3 Avoid- 
ing to tho view taken therein tho deli- 
very of possession required under the 
Ilanafi lrw varies according to the nature 
of the property transferred, and. whore 
the donor is only in symbolical posses- 
sion, the transfer cm also be symbolical 


and may l-o effected under the terms of 
the dee 1 of transfer itself. Where a do 
nor transfers tho corpus of tho property 
retaining auMifr.ict forlifo, physical pc 


session must nec*r 
donor. There is 


.o i.-iin with the] 
.thing in tho Ilanafi 
it < 1 the corpus coin- 
r.t ion « f the usufruct, 
law a limited estate 


.ns ci 


<kesl 


coni I not 
enjoyment 
It would h 
tilt* ( dl ll d) 

have !*.*,• n 

L llih Kh i 
vomio p 


law to prohibit a 
hinel with tlio rc 
I'udor the liauafi 
cannot lw cieated 
uot create a limited uswt*?. 

Tho old view which i da plv.-c in some 
of the illustrations of M*cnr,h’en n urt 
he considerably modified in tne light of 
the more recent authoiitativo pioij'*unnc- 
0 subject. 1 refer in | *'ti- 
c'llsr to the d ci'ion of their IjOid*bip9 
of t lie Privy Council in Mahomed Jtuksh 
• lost : n i’ll i (-), where at 
l p. 701 mi i 702 their Ijordeuipslay down 
I'li*. "li re everything reasonable has 

template.! gift, 
n tiiii . mo a is re iuied. In the ciroum- 
the oi«e i I " 

bo given. Vo n by 
of rents cculd not be given. 

• vo l.-v-eu difficult oven to effect 

<•( names for the lady would 

prejudice 1 in making colloc- 

i lentnts if the .n -.o of Lutf 
in h id hi*ou tutored iu tho ro- 
or;. What then c -uld she do? 
Tho i ransfer of title doc < (if any) *1- 
rcalyiuher irossussion v.onl 1 have boon 
purely formal f »r the tit le wa* contained 
iu tho deed of tiamfer itself. Sho did, 
this much that she covenanted in the deed, 
not to tram interest* in the pro- 

IKrty in question during her lifetiroe ( 
md this stipulation satisfies tho oo&di* 
tions of the law with regard to tho deli- 
itessi n. Some etreee ba* b®® n 

laid by the learned Counsel for the plain- 
tilfs-respoo louts upon a deposition ma le 
by tho lady. Kxs. A7 and BO. as show ing 
that she was under tho impression that she 
bad only a lifo estate in the property. 

1 agree with the learned Subordinate 
Judge that this deposition is of no value. 
Tliore the lady in ono place described 
herself as tho holder of a life-estate, and 
in another place described herself as ab- 
solute owner. She wss apparently con- 
fused as to what hor real position was at 
the timo she made tho deposition. Noth- 
ing of value can ho derived from tho 
statements therein made. It was urged 
bv the learned Counsel for tho appellants 
2 (lfc&tf) 16 Cal C84=15 I A IS (P 0). 
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that, even if the transfer of the property 
in suit was taken to be by a devise, the 
(ioviso would he good as the present 
plain till s had consented thereto. As I 
regard the transfer to have been by a 
valid gifs this point is unimportant. Hut 
1 should refer to Ibe facts, on which 
this argument is based. When a suit 
was brought by tho sons of Ibrahim 
K hi n, they wrote to the present plain- 
tiff- respondents asking what position they 
intended to take in the ca«e. One of 
tiem, Muhammad Abdul Ghani Khan, 
replied on 14th November 1910 (Ex. A 6) 
that he had no objtction whatever to the 
provisions of tho will, and that the then 
plaintiffs were at liberty to take the said 
property by virtce of the will. Here he 
was however ctesrly referring to the 
alleged will of HO-*, the execution of 
which was found not to have boen e9tab- 
litlied. I Hut in his deposition in the 
same case (Bx A.C) we find him making 
tho following statement: 

"! never thought of fbo matter whether I am 
ontltl-d lo the asreta of Ml. Munni itibi or not. 

1 disclaim a share in the property if I mn entitled 
to it. I do not koov about other#." 

Whether this can or cannot bo held to 
ho a valid relinquish moot under Maho- 
modan Haw is not of much importance 
in view of our decishn as to gift, espe. 
cially as it could only aff'ect the mao who 
made it. Hut iu the case of the appel- 
lant Sheo Day&l, who is a transferee for 
value, rolitneo could ho placed in any 
circumstances on tho provisions of S 4 I, 
Act 4 of 1882, for both tho plaintiffs 
permitted Lutf Ullah Khan to enter into 
possession of tho village transferred to 
him. It is to ho noted that ray view 
with regard to tho effect of tho siuad 
has no hearing on tho position of Sheo 
Diyal because tho property transferred 
to him was a share in Gundia which 
was gran tel by Government to Mt. 
Munni Hibi hersolf. Had fbo died in- 
ter.tdto succes-icn to th3t property must 
certainly have been governed by the Ila- 
nafi law. I have already found that sho 
execute 1 a valid transfer by gift of this 
property during her lifetime. Hut even 
had she not done so, I consider that the 
plaintiffs- respondents would be out of 
Court with respect to this property. The 
deoi which purported # to transfer it was 
executed in 18S4. That deed was of the 
nature of a deed cf gift, was considered 
by tbo transferee as a deed of gift, and 


was utilized by him as a deed of gift. 
w hen the lady died iu 1906, both the 
plaintiffs took no steps to oppose Lutf 
• Hah Khan succeeding to possession. 
They made no attempt whatever to as- 
sert title to the property. In subsequent 
proceeding, when they had an opportuni- 
ty to assert title tb6y did not do eo. 
They permitted transfers of the property 
to tako placo. and did not assert a claim 
until two thirds of the period of limits- 
lion had expired. Such being the case, 
I consider that the provisions of S. 41, 
have certainly application to protect the 
transferee. He appears to me to have 
acted with due care and caution, and I 
fail to see w hat more could havo been ex- 
pected from him as a reasonable man. On 
the above findings I decree both appeals 
and dismiss the cross. objections. Tho 
contesting respondents will pay their 
own costs and those of tho appellants 
both with regard to the appeals and tho 
cross-ohjections in all Courts. 

Kanhoiya Lai, A. J. 6\— Tho dispute 
in this case relates to the village Muodia 
Misr, a 4-aunas 5. pies sharo in tbe vil- 
lage Gundia and some land and groves io 
tho village Jalalpur. Tho village Mundia 
Misr and the land in Jalalpur belonged 
to Niamat Ullah Khan, who was the 
talukdar of Agar Buzurg. His nuno was 
entered At No. 11G in List No. 1 and 
No. 47 io List No. 2 appended to Act 1 
of 1S69. The sanad granted to Niamat 
Ullah Khan was a primogeniture sanad 
and purported to convey to him tho Ja- 
lalpur estate in the district Mohamdi, 
which, «9 tho kabuli\at executed hy hie 
fathor at tho time of tho summary set- 
tlement shows, waj identical with the 
Agar Bu/.urg estate The rovonue of the 
Agar Buzurg estate, as entered in the 
list attached to tho kabuliyat. was Ru- 
pees 5.732; and that was tho revenue 
which is described in the sanad as having 
been then payable by Niamat Ullah Khan. 
Niamat Ullah Khan lived in Jalalpur, 
by reason probably of which bis estate 
was described in the sanad a? tho Jalal- 
pur estate: but in tbo lists appended to 
Act 1 r.f 1869 it was rightly described as 
"Agar Buzurg.” He bad some share in 
•Jalalpur too, in resard to which bis 
widow, Mt. Munni Bibi, obtained a de- 
cree from the settlement Court on 17tb 
April lSf>9, Ex. 4. 

The share io the village Gundia was 
granted to Mt. Muci Hibi by a eacad. 
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dated 15th November 1876. She was only a life-interest in the property bo 
the absolute owner of that share under queathed; but the lorms of the bequest 
thesanad and had a right to dispose of clearly conveyed to Mt. Muum bibi lull 
it in anv manner she liked. On 20th proprietary rights ir, the manor possessed 
May 1865 Niamat Ullah Khan bequeath, by the testator (roa/j* wa mnkhtar mi si 
ed his entire estate to his wife. Mt. Mun- zat Mas mtre Lc hcgi). On behalf cl the 
ni Bibi. lie died on 29th August 1867. plaintiffs it nded that the Vlllege 

leaving Mt. Munni Bibi surviving him. Mundi i Misr did not form part of the 
On 7th March 1884. Mt. Munni Bibi Agar Buzurg estate and was not allectcd 
made a gift in favour of Lutf Ullah Khan, by the primogeniture sanad granted to 
the eldest surviving brother of her de- Niarnat l llab Khan. But the kaUdiyat 
ceased husband, giving him tho entire of the Agar Buzurg estate, "inch was 
estate belonging to her, with the excep inadvertently described as theoitatool 

tion of the property now in dispute. Jalalpur in the sanad, includes and re- 
which stio retained for herself for futts that contention. In tho list append, 
life without anv power of alieuation. ed to Act I of 1869, no estate, known as 

coupled with a direction that it the estate of Jalalpur. is entered as hav^ 

should revert the leg been held by Niamat Ullah Khan, and 

donee. The construction and vilility of tho i lentily ol tho property comprised 
that deed cf one »f the main in the ii id with that entered in the 

points at issuo in thi c ise. Mt. Munni I xbuliyat cannot therefoio be disputed. 
Bibi died < 16th Ju On her The i in point for consideration it whe- 

•leiith |a -- m « i i . i i - 1 • • i : . • prop t'.\ Iher Mt. Munoi Bibi made a gift or a 

wee obtained btqueit of tbediapoted property in favour 

subsequently succeeded by his too of Lulf Ullah Khan and whether that 
Hamid Ull in. In 1910 a suit gift or bequeet wae valid or not. 
was brought by tho sons of Ibrahim The family to which Niamat Ullah Khan 
Khao, anol lei brother N i mat Ullah belonged was a family of Ah ban Thakura. 
Khan, claiming the est iteoo t he strength oonveiU Mabc n idaniam. It was at 
of another lleged to have I Horn 16 11,0 family was 

cutod by Mt. Munni Bibi on »0th Jur e govon •• I hy the Miukshata school of the 
1906. This suit was dismissed by Hindu law, l ut the 6i diog cf the learned 
this 0 inrl n 13th M u Af « : - 

its dismissal Abdul Ohaoi Khan aud his e ion i» no longer pressed in appeal, 
brother Abdur Bahroan Khao tiled the pro- Itieeoneedi I t the succession to the 
Horn suit for possosaiou of that p riion of estate of Mt. Munni Bibi is not governed 
tho property, which Mt. Munni Bibi had by Act I cf 1869. inasmuch as tho estate 
retained forhorotolf without any power of had vested in her heforo that Act came 

alienation for hor life and which was to into force. Her name was entered in the 

go to the donee aftor her death. They li»U,and uestionable that if there 

alleged that thoy wero tho hoirs of the was no valid gift or bequest in favour of 
said lady and that Hamid Ullah Khan Lulf U lift. l\l an. H e | latatifl* would he 
and the other persons w ho had obtained her heiisundci Mahometan law, hecauseas 
transfers from him and hisfuthcr were in held hy mo in Gbulam Albas Khan v. 
possession of tho tame without any right. Ii<bi Ummatul Fatima (l) and hy this 
Thoy oho claimed mo^no profits. Court in Thaknr Sital Singh v. J'hakur 

The Icarnel Subordinate Judge found Silla Dakhth Singh (3) and Mt. Dalraj 
that tho deed of gift executed by Mt. Kuer v. Mahaiho Pal Singh (4) the rulo 
Munni Bibi in favour of Lutf Ullah Khan cf succession laid down in (ho sanad 
operated, so far as the disputed property would not apply to her, as tho was not a 
was concerned, as a bequest and was in- successor, that is. a person deriving title 
valid except as to a one-third share, hy inheiitanco within tho moaning of 
Ho decreed the claim accordingly for po9- that sanad. The reasons in favour of that 
session of a two thirds shire in tho said view, based largely on tho context and 
property w ith the mesne profit 9 apper. contemporaneous exposition, have been 
taiuing to tint share. It has been argued discussed at length in those cases and 
on behalf of the contesting defendants need not he recapitulated h ere. The vali- 
that by virtue of the bequest made by 8. (1917* 40 I c 469. 

her husband, Mt. Munni Bibi bad obtained - 2 . (l'Ji?) 20 O O 200=11 1 C 50. 
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difcy of the deed of gift or bequest so far 
as it veiat03 to the disputed property, 
depends entirely on how far it complies 
with the provisions of the Mabomedan 
law bearing on the point. After referring 
to tlio will executed by Niamafc Ullah 
Khau, her husband, the tes Gator goes on 
to s*\ : 

"Now in s-.it) nd be.iltb and foil possesion cf 
wv without any per»intton or eot>pil*in:i 

»nil o( my own s-.-cord I have Rilled my m-.ee- 
ahle property. .5! lay aamiodari and Iaa:o»rdtri 
osti"', etc., to Muhammad Lolf Ullah Kbtn. sou 
of Muh ‘.-innad Ibid Ull h Kii.m, the bioi’ier of 
m v husband, according to the details Riven below 
with lbs exception of the villa ea tad fir hod, 
etc., set out below, name byname whi b will 
rom »lu in my pa”“= i ju 'or tl»<* dotation ol my life 
nnd my d.-can i«.-nt r.*la:ives (»ic) free of reo» and 
Government revenue, out of the eforcstidetlile. 
At this time i. i. , iur' exempted them I have made a 
gift tit 1 by virtue of lb indeed have authorized the 
-Ion*. * t j r; -t muutlju of n tme* in bis favour, and 
now I have uuthiiigto do with the estate and pro- 
pertv Riftt'J, and such villages and sir laud afore- 
said, as have boon "tthi* il.n* for tue duration of 
ot » life vxceptrd (left out), will be kept by me *»th- 
otil trtusfcr by rnorlRtc** or sale or gift for my 
lifetime, md after my death the don*e will be 
tho prjori. lor imal'k) ».f the aforesaid excep'.cd 
property; and »-t the exempted pr>portr the donee 
will pay th revenue from the !lak» except of 
lb*- I’.itli Miuzt Guudia. Of tUo Patti Gundia, 

I will pv . • revenue front my own pocicet and 
tho d , j will pa? all the debts outstanding 
again*, the estate. I have nothing to do with 
them. Therefore, tbc ‘0 f*w words bate broo 
written by way of a deed of gif; of Inheritance 
and piOjtrict'rsbip on a stamp of R). C00-8-0 on 
a *t • tod value of R«. 7.0-0 a* a title deed wbl*b 
will bo usilul at tho time of need." 

Thun follows a detail of the immov- 
able property gifted in Parganas Bhor 
and Paila and another detail of the pro- 
potty oxcepted , which is describe! as 
the village Mundi.i Misr. standing to the 
name of the donor for her life without 
any liability for the payment of tho 
revenue, and tho other property now in 
disputo. 

The language of tho deed is very in- 
artistic. At one place it s?eras to suggest 
that the property described in the second 
list was oxcludod from tho gift, while at 
another place it suggests that it was only 
exceptol from the possession of the donee 
for the lifetime of the donor an 1 th.it ail 
that tho donor retained was dominion 
over tho usufruct or possession fer life 
without any powor cf transfer by rale, 
raortgigo or gift, with an ultimate rever- 
s cn after her death, if reversion it can 
ho c tiled, in favour of the doaee. Read 
as a whole, the document leaves little 
room for doubt that though the disputed 


property wa3 described as "excepted,” it 
uas only excepted from the possession of 
the donee for the lifetime cf the donor 
and that the donee was to be owner 
thereof subject to the right cf tho donor 
toenjoy the usufruct for her life. The res- 
triction placed by the donor on her power 
of transfer by mortgage, sale or gift can 
have otherwise uo significance. The re- 
ference in two different places to the 
property having been excepted "at this 
time’ (is waqt) also indicates that the 
exception was intended to be temporary 
or for a oofinito terminable period, and 
it is significant ihat. the revenue on the 
excepted property " other than the share 
in the village Gundia was made payable 
by the doueo from the date of the gift. 
An intention to convey tha corpus of the 
estate to tho dor.co from the dato of tho 
gilt, subject to the right of tho donor to 
remain in possession for her lifo without 
any power of transfer by mortgage, salo 
or gift, is thus manifest. 

Under tho Ilaoafi law such conditions 
aro invalid as. render tho gilt nugatory or 
defeat if s very purpose. But as pointed 
out by Syod Ameer Ali, § . 

"ad analytical examination cf the principles 
with due rc-ard to tbo main purpose of the 
Mu«*tlm«o law *bo v» that where tho Intention 
la clear to transfer tbo enliro ri»,bt of property in 
‘.lit corpus of the gift, a inert reservation cf In- 
tercat In U* renta and iasura, or any profit 
nCCru.DR therefrom or a aubordinat- aharo in ite 
enfovment. docs not aflrct tbo validity. (Ameer 
Alfa Mabomcdao L»w. Vol. 1, Edn. 4, p. 186)." 

It was accordingly hold by their Lord- 
ships of the Privy Council in Nawab 
Cmjad Ally Khan v. Ml. Mohumdee 
Begum (5) chat a gift inter vivos of 
Government promissory notes by a father 
to bis only son, accompanied by a doli- 
verv of possession and a transfer into the 
son’s name, without any reservation of 
tho dominion over the corpus by tbo 
donor, except a stipulation for tho right 
to the accruing interest on the Dotes dur- 
ing the donor's life, to bo applied by 
him to certain religious and charitable 
purposes, was a valid gift according to 
the Mahomedan las. Thsir Lordships 
wero dealing there with a case governed 
hv the Shia law. hut tho authority on 
which they relied was the fledaya, in 
which an objection that a participation 
cf property in the thing given invalidates 
the gift was answered as follows: 

"Tae d^nor is subjected t> a p»rticipatir.n in a 
thing which i< nr.t t*ie sobjMtt of h U smnft 
5. (lSGSjiO W. R. 25=1 i M 1 A 617 (POJ. 
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uatnelv, the use (of Ihe whole indivisible article), 
for his Rift related to the substance of the arti- 
cle, Dot to the use of if* Hamilton** Heda a by 
Grady p 4$3 ... 

Discussing tb is decision, Syed Ameer An 

observes: , , . 

"Tbi* decision nu), at first si^ht. *-era to o* 
In conll.ct with tbo doctrine cf the rUcaft Hw 
vcr Abul Kuiu'.-as-Saflar, but it moat tc fccrw, 
in 'mind that, io the Hmafi law. much cl tbu 
voidab enos of condilnnr ariaes from the charac- 
ter of the As able expressions. A- a i*:.rf.«l inle- 
it may be at.t.d that. where the Intent i'o t« 
tii i k * an aw .'lute transfer in pra -eul* ! sW P ,c> ' 
pri.tary right ie clear, any on-.. 

Igatee from »be Immediate eomploieocw of « • 
luill i. r-’g.:idrd as v w iJ. Where the eon.l«tt:u, 
however, uny be Riven cff'.ct t: wilb'ut : 1 ■ 11 *’ 
iway interreriOR with cr detracting from 'he im- 
,tn -(iivo com»*le«en:«t oi ti»<* tilt, r rt" - r t:.e 
IlmtOl liato Iran ft r »f the ri^bl »n the • - 
of i- '• nill, too c.nliti n a« 
vall.l. If a in an were • « »*«' 
petty t'» a» '*'*'• -•• r 'd I ' •* 

•inn ih'icol.t) Hr a* if- < 
the language the M a > 
conditi n Ilia* tY* <vi« I; 
com-! ill 'lid l>' t J 

*0) body -'1*0 duties li> !>!*t 
lion or c 'ndilou w old not 
vo-tinx iuun- i ttclv i<» the 


is lu compel 


the property given includes a portion over 
which the donor wants to retain his or 
her possession for ade6nitotiine.it would 
be unreasonable to hold that he or she 
should deprive her-?lf of the possession 
of that |*o» Sion before the gift can be 
validated. To ro <uiro her to withdraw 
her connexion forthwith 
her to give more than 
tended to give or i>t * .nei 
qualify her from re?cr\i 
herself though it m u fall 
pnetaiy rig 1 .. Is. Her po 
as the right* so reset \nd ! 
virtually possession on 
owner, for n donor would 
& gift liurlcnod with f»uch 
• » 
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Iiir the u. n i*a Cbbt 
«c»»ton of the »uhJ-‘Ct*iri 111 - 
dilion would «»i valid. 
m*Ui a coudiiLn th »t tbo 
part . f tbo liiromo or pv i 
in perpetuity. end R*vc eff 
i r.m.(«rrii'j: the object '' 
of the donee, :»* the condii 
fcici with tr.« completer- 


. it , 


l.\ 


i I the 


rv»Ul 


’ "IIU »1 V »*%»• - 

«lft ni.tl ihe c- udltien wool I bccoir 
lew". Ameer Ah’* M shorn- dm lvi*>. ’ 
pp IIW mid mid 13'*. 

Any rosorvatiun of proprietary 
n the corpus would ho ineon«icti i.t 
with an intention to mako * gift, » tr 
the reaorvntion of a right to the usufruct 
of a portion of the property given 
Iwould not l>3 inconsistent, if the iu- 
tontion to givo the corpus ho otherw-i-o 
manifest. And would it make any dtf- 
ferenco if the usufruct was received 
directly by the doner and not through 
tho donee, for as poiutod out by their 
Lordships of the Privy Council in Itaqar 
Ali Khan v. Anjuman Ara liegam (G) the 
substance and not tho form should bo 
looked to. The decisions in Mahomed 
Jiukhsh Khan v. ilosseim Bibi (2) and 
Chaudhri Mehdi Hawn v. Mahomad 
Hasan { 7) establish that a donor should 
give such possession as the naturo of the 
prop“r tv or interest e>v**n admits of. If 
G «1 OU *5 All 246=301 A 91 lF C). 

7. (1900# a O C 190— 2d All 139=33 I A C5 

d* 0). 


behalf 
refuse f 

a condition, if 
he did net assent to it. Assuming, how. 

I r :*.-v it related to 
r \ U ii ive. the 
•nt bo uphold 
.t* hcqur-*t, if tho intention of tiie Icets- 
t r bodoeu ed to havo be*n that tho pro- 
bull Ullah Khan in 
Ujp wont o 1 his surviving her. The eon- 
ion*, of heirs validates a bequest in excess 
cf u .• third share. Lutf Ullah Khan 
-urvived Mt. Munui Bibi aud pot posees- 
-i, • .[ the iliapu'ed proportyou her death 
• qni tiou having l eon raised 
• lo by tho pr« ont pi linl Iff*. 
W hen the son* of II rahinr Khsn deter- 

do of Mt. 

Mun*'» Bibi on tho strength of a will 
to have hot n ox louto I by her, 

• i,oy ron auI ted tho present plnintifTs,©no 
I . Abdul Oh toi Khan, wrolo in 

' •• i;,-r pr*vcr« for your long lifo I havo to tell 
y, ii that with r.e 1-1 to the properly loft and 

r tfdl lannl Bibi d w ind, wile of 

l. .on. i'll.-' i sr ami K ii- of .1*1 tl- 

tvt made Inquiries, 1 
bnve no objection whatever tr- ilia rrovlahn* of 
bt r will. Yen arc nt liberty to Uk» the *aid pro- 
f^rtv hv virtue of the will, either by means of ft 
•nit or nay o*h« r way poerlble. I hews no objec- 
tion stall. You can take »ups with pleasure. 
Dear Mobsuiuad Abdur Kthman Kban. may 
riod protect him. alf> holds tbo -amo opinion. 

I have inquired from him. 

(Ex. A-6). This letter was sent on 
Hth November 1910. I n the course of 
the suit which was subsequently bled, 
this letter was produced and Abdul C.liani 
Khan was examined as a w itness on be- 
half of the sons of Ibrahim Khan, lie 
then admitted having sent the above let- 
ter with tbo preinission cf Abdur Rahman 
Khan, who. ho said, «as joint with him 
and further stated .on being, cross-examined, 
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"1 never tbougbt cf tbe matter whether I an 
entitled to tbe estate of Mt. Muoni Bibi are not. 

1 disclaim a share in the property, if I am en- 
titled to it (Ex. B 8)." 

The beir3 of Lufcf UllahKhan were 
parties to that suit, and it is signifi- 
cant that co claim was then set up 
by either of the present plaintiff's in that 
suit or any written statement filed in a9- 
sertion of the title whijli they now seek 
to enforce. The express disclaimer of 
Ab-Jur Ghani Khan and the conduct of 
Abdur Rahman Khan in allowing the 
donoe and his heirs to obtain aud retain 
possession aud in not asserting any title 
in himself when a claim was made by 
others lo tbe estate, show that they felt 
no concern an 1 have acquiesced in the 
property going either to iho sou9 of Ib- 
rahim Khan under tho will set up by 
them or to tho heirs of Lutf Ullah Khan 
under tho gift or bequest, whatever it 
may be called, which Mt. Muoni Bibi 
had made in favour of Lutf Ullah Khan. 
I’ho consent or acquiescence of heirs is 
treated as a ratification by tho heirs of 
tho conduct of the testator and, as pointed 
out in Daulalr.im Khusha'chand v. Abdul 
liai/utn Nurudin (8), it may bo express 
or ho implied from unequivocal conduct 
suoh as h«« hron proved in this case (Ame- 
er Ali’s Mahomodan law, Kdn.4, Vol. 1, 
p. 690,'. It is contended on behalf of 
tho plaintiffs that tho statement in the 
dcod of gift by tho donor that after her 
death "the donee will bo tho proprietor 
of tho aforesaid exempted property” does 
not amount toa testamentary disposition. 
But it is difficult to say what other mean- 
ing can be assigned to it, if tbe words 
preceding be treated as excluding the dis- 
puted property from toe gift altogether. 

Lutf Ullah Khan and bis heirs have, 
moreover, been holding the property in 
dispute as ostensible owners sinceat least 
1906 and if the circumstances set forth 
bo accepted n3 sufficient evidence cf tho 
disclaimer, consent or acquiescence of the 
present plaintiff*, their claim as against 
the transferees of Luff Ullah Khan and 
his son Hamid Ullah Khan would be bar- 
red by S. 41, T. P. Act. Tbe earliest 
transaction was one of a mortgage made 
in 1007, aud another transaction took 
place thereafter by which the transferees 
were placed in possession of the property 
•ransferred. A person "ho has disclaim- 
jd a title cannot ho allowed to set it up 

8. (ISO*) i G Bom 497. 
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afterwards to tbe prejudice of third par- 
ties, who have purchased the property 
from the ostensible owner in good faith 
and for value. The letter and tho depo- 
sition of Abdul Ghani Khan above refer- 
red to show that the attitude taken up by 
both the plaintiffs was identical. The de- 
fendants appellants ought, therefore, to 
succeed. Their appeals are accordingly 
allowed with costs here and below and 
tho suit of the plaintiffs dismissed with 
costs throughout. The crose-objectione 
filed by tho plaintiffs will he dismissed 
with costs. 

B.v./R.K. Appeal allowed. 
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Lindsay, .1. C. and Kanhaiya Lal, 
A. J. C. 

Sheoraj Bahadur Singh— Defendant 
—Appellant. 

v. 

Gajadhar Singh and another— 
Plaintiffs— Defendants— Respondents. 

Miscellaneous Civil Appeal No. 23 of 
1917, Decided on 10th July 1917, agaioet 
tho order of Addl. SubJudge, Fyzabad, 
I)/- 21 at February 1917. 

Mortgage— Decree tor redemption— De- 
cree defective — Subic quent Mill for redemp- 
tion it barred. 

A decree lor redemption once obtained bar* a 
subsequent rule for redemption, although tbo 
decree be defective In «o far »« It neither flxcfc 
auy definite llm- for payment of tbe mor>fp»{« 
mo'nev nor provide* for I lie eon«cquonCM of n< n* 
payment II O C. 2'-7. C O. C. S07. Folio 
C O. C. 239; 3 U. C. SCI. b>st. 11* 3G5 C tj 
.1. P. Sen— for Appellant. 

Bi shah war Nalh vast a va, Bachman 
Prasad Varma and Daya Kishen Seth— 
for Respondents. 

Judgment.— This appeal arises out of 
a suit for redemption in respect of a 
mortagage executed bv Kanhaiya Bakhsb 
Singh iu favour ol Balwant Singh, the 
father of tho defendant appellant, on 
12th April 1862. In 1865, Kanhaiya 
Rakhsh Singh filed a suit for the redemp- 
tion cf that mortgage and got a decree, 
allowing him to redeem the mortgage od 
paying Rs. 43 on or before a certain 
date. The mortgagee appealed and suc- 
ceeded in getting the mortgage money 
payable to him raised to Re. 100. Kan- 
haiya Bakhsh Singh then appealed to 
this Court, with the result that on Feb- 
ruary 1686 a decreo was passed by this 
Court in accordance with a compromise 
by which it was provided that 
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" when after three years the mortgagor w* 
deemB the property in suit, he shell P»? R' lOJ 
aud if Balwant Singh, the second mortgage . 
may pay R*. 43 to Panchoo Marari and Arjun 
Singh, the fir*t mortaxagees then the mortgagor 
should pay Rs. 37. the remaining sum after 
deducting R«. 13. to the mortagaeee B.Uant 
Singh, and if B.Uant Singh may not pay K*. 43 
to the fiut mortagagecs then Kaohatya llakhiMi 
Singh, mottngagnr. should r*y R*. 43 to tbe 
fust rnortaya^eo and Ri. 37 to Bilw tnt Singh. 

Kanhaiya Bakhsh SiDgh did not. how- 
over, pay tho mortgage money, as direct, 
ed by the deoree. The decree conUiood 
no direction that in caso of non-payment 
tho raortgageo shall ho on til led to bring 
the mortgaged property to sale. Kan- 
haiyft Hakhsh Singh died, and was, accord- 
ing to the plaint ill', succeeded by R^m 
Prasad Singh. On the 28th Marsh 1908 
Rhagwant Singh and Raman Singh inati- 
tuted a suit for redemption of tho mort- 
gage, alleging that they were the h : r< of 
Ham Prwad Singh mil further -‘atirg 
that Kanha»\a Rikhsh Singh had made 
a will in l-’avonr of Gajtdhir Sitgh and 
that tho latter hid executed a deed of 
gift in favour of llliugwant Singh, one of 
the then plaint. fis. Ii tman Singh 9'ibse pi 
ontly withlrow from the claim an 
Rhagwant Singh gavo up the light *vhicl 
ho assorted under a duel of gift fron 
Gajidhar Singh. Tliu suit of Rh gwant 
Singh was eventually dismiss' 1. on tho 
ground that lie was not proved to ho an 
heir of Run Prasad Singh. The preont 
suit was then tilel by Gajillnr Singh for 
the rnlemption of the mine mirtgige. 
Ilia allegation was that ho was tho heir 
of Ram Prasad Singh and was also in 
(K)3S08§ion of cortain property loft by 
him under a will, dated 19th Ootolor 
18'Ji). In regard to tho dojd of gift 
oxocuted by him in f avour of Rhagwant 
Singh, hit atatoineut was that Rhagwant 
Singh had relinquished his rights undor 
the gift in his favour. The Court of first 
instance dismissed tho suit, holding that 
the claim was barred by reason of tho 
dismissal of tho provious suits. Tho 
lower appellate Court gavo a decree and 
remanded tho suit to tho Court of first 
instanco for disposal on the merits. 

Tho decree passed in tho suit filed by 
Kanhaiya Rikhsh Singh was obviously 
not a desroo pissed in accordance with 
S. 92. T. P. Act then in force, for 
it did not fix any definite time for 
the payment of tho mortgage money 
and onb&iuod no provision declaring that 
if such payment was Dot made on or 


before t! 6 dato fixed, tho mortgaged pro- 
perty shall ho sold in satisfaction of the 
mortgage money. Rut all the same it 
was an effective decre", giving the then 
plain till, Kanhaiya Bakhsh .Singh, a right 
to redeem the mortgage after. threo \ears 
on payment of a definite sum of money. 
It was capable of execution, and if Kan- 
haiva Bakhsh Singh failed to enforce it 

within the time allowed by law, his 
remedy became laired by time. "I ho 
matter is concluded by tho decision of 
this Court in Mol i Singh v. Joi Gobind 

(1) . which followed « previous decisi n 

in /.him Doual v. Jiaja Iiampal Singh 

(2) . and a second suit for redemption is 
no*, therefore, maintainable. Tho decree 
was not of a declaratory nature and tho 
•lire* si- i ,c it ('«r Pershad v. Jtattan Singh 

Bahadur Singh v. 
lo rot apply, 
tho tettlernont 
in I ■ etses were not 
similar The decree also did not consti- 
tale a new mortgage. Tl o effect of the 
compromise merely w at to pottpono ro- 
domp iou for throe acars and give the 
mortgagor a right to redeem aft or tho 
expiry of that period. In Narayan 
(i ni .d v. A uinrl Bam Kojiram (0), it 
v., . roe for redemption) 

ime f i 1 1 ment, oould 
v time by paying the 
uiortgigc money within the time usually 
allowed for ;«n application for execut ion, 
eel is, therefore, ftllowe I and tho 

suit dismissed with costs throughout, 
i v ir K. Appeal allowed. 

]. (ml 14 O C 237=19 I C 998. 

?. (19081 GOG 807. 

3. (1903) COC 939. 

«. (1903)9 O 0 301. 

5. (1892) 10 B>m 4*0. 
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Lisirsw, J. C. and Daniels, A. J. C. 

Bam Uarakh — Defendant — Appel- 
lant. 

v. 

Ambika Dutt Ram— Plaintiff— Respon- 
dent. 

S?cond Appeal No. 107 of 1918, De- 
cided on 4th June 1918. from decree 
of Dist. Judge, Goode. D/- 23rd January 
1918. 

(a) Landlord and Tenant— Tenant occupy- 
ing hou.e in abadi-Pre.umption i» that he 

hold* site at appurtenant to tenancy— hite 
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cannot be retained on determination of 
tenancy. 

Wbero a tenant is found in occupation of a 
house in the ubadi of an agricultural village, 
the village sito being the landlord's property, 
tbeie is a prelum; lion that be holds the site 
as apnurtentnt to bis tenancy and has no 
right to retain it against tVe wish of the land- 
lord on casing to be a tenant in the village: 
£0 1 C 7*2 Foil. [1* ?GC C 1.2) 

(b) Landlord and Tenant — Suit for eject- 
ment of tenant from abodi »ite — Landlord 
mutt prove cesiation of interest in village 
entitling him to retain site. 

Wbero a landlord sues tc eject a tei.ant from a 
house in the abadi of an agricultural vill 4 re.be 
must establish bis right to eject the 1 -.iter by 
showing that the latter ha* c.axd to retain any 
interest in the villugc entitling him to retain 
tho site. 

Gokaran Sath Misra. Ishwari Prasad 
and llarkamn Nath Misra — for Appel- 
lant. 

Puttoo Lai— (or Respondent. 

Judgment.— This was a suit for tho 
ejectment of tho defendant from the site 
of a kuchcha hou-e and a cattle shed in 
tho village of Kur.cha Kasimpur with 
permission to remove tho materials. 
Tho plaintiff, tho Taluqdur of Singha 
Chanda, is tho proprietor of tho entire 
village while the defendant appellant 
was a tenant in tho village. The plain 
tin’s allegation was that the defendant 
was allowed to occupy the house in tho 
cap n il > of tho plaintiff’s tocant. that 
the defendant has now been ejected from 
his entire holding, that ho was asked by 
tho plaintiff to vacate the sito ol tbo 
bouse and remove tho materials but did 
not do so, and that ho was liable to 
ejectment. The defendant replied that 
ho and his predecessors had occupied too 
bouse and cattle-shed for several genera- 
tions, that it was not appurtenant to tho 
tenancy, and that while it was true that 
he had been ejected from his cultivatory 
bolding, he still held some grove-land in 
the village and some further land as 
sub tenant, for all these reasons he was 
cot liable to ejectment. 

On the case coming into Court neither 
party produced any evidence. Tho learned 
Munsif, following the law as laid down 
by Sir George Kncx in the well known 
case of Shohrat Singh v. Jhagru (1), held 
that there is in cases like this, where a 
tenant is found in occupation of a house 
in the abadi of an agricultural village, 
tbo villas; site feting the landlord s pro- 
party, a presumption that he holds the 
s ite as a nnurtenan t to his ten ancy and 
“l. (1915) 5>0 1 C 7*2. 
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has no right to retain it against the wish 
of the landlord on ceasing to be a tenant 
in the village. The learned Munsif placed 
cn defendant the burden of proving that 
he still retained any interest in the 
village sufficient to enable him fo resist 
ejectment and. as no evidence was pro- 
duced, decided against him. The learned 
Munsif accordingly decreed the suit al- 
lowing three months’ time for removal of 
the materials. This decision was upheld 
in appeal by the learned District Judge. 
In second apj eal the defendant contends, 
as he contended in the Court below, 
first, that tho decision in Shohrat Singh 
v. Jhagru (lj is wrong aDd should not 
be followed, but that the plaintiff should 
he required to prove by definite evidence 
that the sito w ns originally occupied as 
appurteuant to the holding, second, that 
it certainly lay on the plaintiff to show 
that the defendant had become liable to 
ejectment by ceasing to have any status 
in the village and that tho Courts below 
wero wrong in placing tho burden of 
proof on this point cn tho defendant. 

lie asked us that issues might bo 
remitted on both these matters. 
issue 1, wo see no reason to dill or 
from tho law as laid down in Shohrat 
Singh v. Jhagru (l) by a Jud*,e whose 
knowledge of tho conditions of agricul- 
tural life in these provinces is probably 
unequalled. Oo tho contrary we think 
that this ruling represents tho generally 
accepted law alike in Agra and in Oudh, 
and the reason that tho caso-law on the 
subject is to scanty is mainly that the 
law is so well understood that it has 
rarely occurred to any one to dispute it. 
We have been treated to a disquisition on 
tho origin of xamiodari rights and it has 
been pressed on us that zr.iniudars were 
in most cases originally mere farmers of 
revenue. Historically this may be true 
hut in the present day there is no question 
that the /arnindar’s position is that of 
proprietor subject only to his liability to 
pay Government revenue, and that Ins 
proprietorship extends just as fully to the 
village sito as to any other portion of the 
village area. 

No person can occupy any part of the 
village site except by his permission or 
acquiescence, and such permission is nor- 
mally only given either to a tenant or to 
a person having seme definite position or 
duty in the village; and in the case cf a 
tenant it is an implied condition of the 
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permission that the right ofoccnpation is 
co-extensive with the continuance of the 
tenancy. The presumption made by Sir 
George Knox is simply the presumption 
of S. 114, Evidence Act, that tho usual 
course of conduct has been followed in a 
particular instance. In this view of the 
law, even if the tenant he regarded as a 
licensee, S 60. Easements Act, which has 
been pleaded before us, ceases to have any 
application. Tho license was a limited 
liceusound ceases to he in fcrce in ac- 
cordance with 8.62(c) as scon as the 
licensee censes to he a tenant. Shohrat 
Sivyh v. Jhajru(\) has 1 ten followed 
by Sir Edward Chamier, another Judge 
of exceptional experience, in 3/f. PI. u! 
fiibi v. Zohur Mi (2). It has aleohceen 
followed by tho senior member of this 
Bench in Second Civil Appeal No. *251) of 
19 17, decided on 3rd January 1918 T./nr- 
rno v. Satdnr Kit rum Sinyn (3)]. A very 
similar view was token by Stanley. C. J., 
and Burkilt, J, in an eirlier case. Xazir 
Uiisanv.Slubbai 1). Tho learned Judges 
say: 

• It U admitted, and t'.b* und utt'dl.v 

tho rain in ihnt pi 

rIvod u reem i ■ h< u*- in the atadi tu liv* in 
during tho cxutcnco of thi< lei .rc>." 

In tho part icular c*so hufoie them their 
Lcrdshipadi&misfo 1 the »uilon the gr, und 
that tho eithi r the defendant- had ncqnir. 
cd title by advorso poshossiou or I ho v held 
tho house or room in dispute :«<; ap. 
purtenant to their tenancy, which at the 
time of the suit was still subsistirg. 
This ruling was subsequently followed in 
Dubn Lai v. Dholu Iiai (5). In Set 
Jtam v. Tej Ham (6) a picco of laud in 
tho ahadi used for cattle and for storing 
manure was held to ho an appurtenance 
to tho tenancy. In none of the & e cases 
was the plaintifl required to prove the 
fact by direct evidence. To require him 
to do so would he obviously in most cases 
to throw on him an impcssible burden. 
On tho second issue we think that the 
appellant is right. It was for tho plain- 
till to establish his right to eject tho de- 
fondant by showing that tho latter had 
ceased to retain any interest in the vil- 
lage entitling him to retain theeiteof his 
house. Mero cultivation as sub tenant 
would not, wo think, he such an interest, 

2. (191ft) 28 I Usii). 

3. (10181 17 I C €45. 

4. (1006) 27 All 81. 

6. (100C) 3 A I. J 619. 

C. (101:5) 20 1 C 2C0. 


hut a grove-holder is a quasi tenant who 
is by cu>t< in < rdinnrih i ct liable to evic- 
tion so hnp as tho land he occupies re- 
tairsthe character of a gro\e. As tho 
plaintiff was misled by thekrm in which 
the issue was fr«- med, we muit an issue 
under O. 41, R. 15. 1 >< « s she defendant 

retain any grove-land in the village aud, 
if to, of whom ticca I e 1 1 Id it rod in 
what terms? Oniciei|tcf tl o findings 
which si ould le f til milled within six 
weeks, teu days will le allowed for ob- 
jections. 

Issue t, mi tied. 

Fin a! Order. 

Lindsay, J . t. and Kanhoiya Lai, 
.1. J.‘ (13th Septtmb/r 1918).— Iiy 

an order of a bench cf this Court dated 
111 * dor.e last, an issue wai remitted to 
the Co 't « f tbe District Judge, the cbjeot 
I eii g t '“cerinnv.hitl.tr crr.ot tho de- 
fer" nt appellant here retained nn> grc\e- 
lut.d in t ho villago and whether, il ho did 
so. he wa liable tolc ejected ficm his 
liouso. Tho suit as brought was a suit 
for tho ejectment of the defendant ap. 
loll-mt from his homo in tho villago 
on l lie gri und that he had Icon ejected 
from hi-* holding and had no longer any 
coum xion with the village. The learned 
•In* rc afier remand received evidence on 
ti . 1 «• iK to the conclusion 

that He dtf. i.dant a| j client failed to 
prove that he still had in his |osse&sion 
any prove h r I in the villago. The caeo 
came up le:’oro us a few days ago and 
ns the n up| eared that the learned iJis- 
trict Judge bad misread cno of the entries 
in tho v. lingo papers, we thought it desi- 
rable to allow tho defendant-appellant 
an opportunity cf putting in another piece 
of documentary evidence in order to ex- 
plain the entry which had been miscon- 
strued. Sir. Dow burst, seeing the figures 
1306 in one of the entries, seems to have 
heen of opinion that these related to tho 
date of tho defendant-appellant’s occupa- 
tion of the particular plot described, 
whereas it appeared to us that the 
No. 1306 rekrs back to an earlier num- 
ber in the Settlement Khasra. We have 
now had a copy of the entry relating to 
No. 1306 of the Settlement Khasra placed 
before us. The result of the documentary 
evidenen on the record appears to us to he 
this: At the time of the last Settlement 
this defendant-appellant was in posses, 
sion of a holding in this village. It is 
admitted that he lias been ejected by a 
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noVics whieh was issued for the year 1324 
Fasli. It is admitted that when the 
notice of ejectment was issued it did 
not relate to a plot 1373 3. According to 
the Kasra of the year 1323 Fasli, the de- 
fondant. appellant is stili in possession of 
this plot which is shown as a grove, and it 
is further to ho noticed that this number 
seems to have been a part of the agricul- 
tural holding a3 it stood at the time of 
the last Settlement. It seems to us, 
therefore, that the situation is this, 
namely, that the defondant appellant has 
converted a portion of his holding into a 
grove and that tha landlord, whon he 
took eiscfcmont proceedings against the 
appellan*, either negligently or designedly 
abstained from issuing a notice of eject- 
ment with regard I o this plot now des- 
cribed as a grove and the result, there- 
foro, is that tho defend mt-appelUot is 
shown by the ovidence on tho record to 
ho in posso'flion of a grove-plot. If ho is 
in there either through tho ncglig-nce of 
tho Taluk lar to oject him or bcciuso the 
Taluk dir has not thought lit toejost him, 
thon it seems to us, that tho Talukdar is 
not in a position to siy that this man 
Ram Ilirakh lias lost all connexion with 
tho village and is, therefore, liable to I o 
turnol out of his house. The rosult, 
thorofore, is that we hold that it is not 
shown that the defendant - appellant 
coisod to have any connexion with tho 
villugo, and consequently he i3 not liable 
to bo turned out of his house. We allow 
tho appeal, set asido the decree of the 
lower appellate Court and dismiss tho 
plaintiff’s claim with costs to the delon- 
daot-appollaot in all three Courts. 

B.v./r.K. Appeal allowed. 
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Lindsay, J. C. * 

Dwarka Prasad — Plaintiff — Appel- 
lant. 


Prithipal Singh and another Defen- 
dants— Respondents. 

Second Appeal No. 161 of 1917, De- 
cile! on 16th January 1918. from decree 
of Diet. Judee, Sitapur, D - 26th March 

' Hindu Lmw — Alienation — Widow — 
Loan advanced for nece*»ity-L-nder need 
not enquire of nature of necessity- 

Where a loan is advanced to a Hindu widow 
for lcc»l necessity , the lender is not b:und to 
ascertain how the necessity for the loan was 
brought about. Even if it is found that the neces- 


sity arose owin': to the mismanagement of tbs 
estate by tho widow the lender is entitled to 
recover the loan, uulesa it is shown that be 
acted mala fide. [P 369 C 2) 

Where the necessity for the loan is apparent, 
tho lender is not required to make any parti- 
cular inquiry about it. [P 369 C 1. 2] 

(b) Hindu Law — Alienation — Widow— In- 
terest— Loan for legal necessity— High rate of 
interest should not be allowed. 

A creditor who advances money to a Hindu 
widow for legal necessity at a high rate ol 
interest is uot entitled to recover interest at that 
rate, uoliti be explains why that rate was 
fixed. In such esses the creditor should be 
allowed a reasonable rate of interest. [P 370 C 2] 

A. P. Sen— for Appellant. 

Ookaran Nath Misra — for Respon- 
dents. 

Judgment . — The suit out of which 
this appeal has arisen was brought by 
the plaintiff- appellant Dwarka Prasad 
to enforco a mortgage exeoutod in his 
favour by a lady, named Mt. Kailas 
Kuar. This lady was the widow of ono 
Ram Bakhth deceased. She has died 
and Ram Bakhsh’s property has des- 
cended to tho two defendants Prithipal 
Singh and Jadu Nath Singh, who wove 
tho reversioners. Tho mortgage was 
executed on 9th March 1911 in favour 
of the plaintiff to secure a loan of 
Rs. 900. The plaintiff claimod that tho 
mortgage debt was a charge upon tho 
property in the hands of tho defendants 
and that tho defendants ware bound to 
satisfy tho same. Various defences were 
raised. It was alleged that tho deed had 
not been executed by Mt. Kailas Kuar. 
It was also pleaded that, even if it had 
been executed by her, she did not under- 
stand tho purport of the deed; and 
lastly it was pleaded that iu nny cise 
thcro was no legal necessity for the loan 
advanced to Mt. Kailas Kuar. We are 
no longer concerned with any question 
of tho execution of the deed. It has 
been provod, and is now admitted, that 
Ml. Kailas Kuar did execute the deed in 
the plaintiff’s favour and it has also been 
found, and the finding is not disputed, 
that Kailas Kuar, when she executed the 
deed of mortgage, knew what she was 
about. The only question which I have 
to determine is whether in the circum- 
stances disclosed the plaintiff was on- 
titled to recover. The Court of first 
instance found that tho deed had neon 
executed for legal necessity and that the 
plaintiff was entitled to a decree. This 
decision has been reversed in appeal by 
the District Judge. The view taken by 
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the learned Judge was that there was 
really no necessity for Mt. Kailas Knar 
to borrow this money from the plain- 
tiff. 

According to the Judge, Mt. Kailas 
Kuar had been left in possession of a 
comfortablo estate which brought in a 
considerable income, that there was no 
excuse for her incurring the debt and 
that consequently the defendants, who 
are the revcrsiouors, were not respon- 
sible for any money which Mt. Kiilas 
Kuar had borrowed from the plaintiff . 

In order to doterinine this question of 
legal necessity wo have to look to the 
facts as disclosed by the ovilencoand 
there is no difficulty whatever in ascer- 
taining the purpose for which tho money 
was borrowed. It is admitted that 
defendant 1, in this casoPrithipal Singh, 
was tho Unihardnr of tho wholo of tho 
property in which Kailas Kuar's husband 
had a share. It is proved that at or 
about tho tiino whoo this money was 
borrowod Prithipal Singh was tempora- 
rily of unsound mind and tint his wife 
Mt. Raj Kuar had boon appointel his 
guardian. It is admitted that prior to 
tho execution of tho deed Mt. Raj Kuar 
had obtainod a dccreo ag.iiust Mt. K lilas 
Kuar for urroars of rovonuo and that 
this clocroo was outstanding it tho time 
tho money was borrowod from the | lain- 
titt. It ia further admitted I the 
dato of tho deed further arrears of 
rovenuo wero owing from Mt. Kailas 
Kuar and that for tho purposed ro-.lising 
thoso arroars Mt. Raj Kuar, as tho 
guardian of hor husband tho lambardar, 
had applied to tho Deputy Commissioner 
for attachment of Mt. Kailas Kuar’s pro- 
porty iu order that tho domand for tho 
arrears of rovonuo might bo satisfied. It 
is proved that after tho oxecution of this 
dood tho plaintiff himself doposited in 
Court tho money which was required to 
satisfy the decree. It is also proved that 
ho doposited in tho Court of the Deputy 
Commissioner tho other sum which was 
owing for revenue aud in respect of 
which Mt. Kailas Kuar’s share in the 
property had boon attached. As a result 
of theeo payments the decree was dis- 
charged aud Kailas Kuar's property was 
roloasod. 

In these circumstances there can, I 
think, bo no doubt that tho plaintiff has 
succeeded in establishing that at tho time 
this money was advanced to Mt. Kailas 
1918 0/17 k 48 
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Kuar thero was a legal necessity for tho 
loan. The observations of the loarncd 
Judge in his judgment regarding the cir- 
cumstances in which Mt. Kailas Kuar 
appears to have boon extravagant and 
to havo mismanaged the c.-tatc cf hor: 
husband all appear to mo to ho heside 


oaling with th 


present! 
. ho ha? 
.•dou of 
r=Q cir-| 


ne 


tho mark in 

claim. The plaintiff i3 a per; 

lent money to a widow in |- 
hcr husband's estate; au*l i 
cumstauecs. unless it is she 
acted mr.la fide, ho cannot he 
any mismanagement on the part of the 
widow, although it may ho possible to 
say that with better management tho 
estate might have been kept free of 
debt. It is not suggested in any way 
that tho plaintiff hero encouraged Mt. 

in I ir extr iv igance. if she 
I* is n ilty < f ny. Iu leed there is i 
thing it ill to show that the plaintiff 
h 1 1 any r. i- v ! • . "|l ■ t hat Mt. 

II bej n 1 her 

moans. It seems to me, thoroforo, that 
tho decision of the learned Judgo is 
wrong. Whother it be tho case or not 
that Mt. Kailas Kuar was living beyond 
her moans, that is not a circumstance 
which c.iu, in my opinion affect tho 
rights of tho plaintiffs. In order to 
entitle the plaintiff to recover it was 
for him to show that ho had inquired 
into l ho necessity for tho loan aud had 
satisfied himsolf, as woll as hocoulJ.that 
tho lady was acting in tho particular 
instance for the benefit of tho ostalo, 
or at least that ho was led on rcasonablo 
ground to bcliovo that thero was docos- 
sity for the alienation. It has been 
pointed out on behalf of tho respondents 
bore that tho plaintiff did not go into 
tho witness box and that thero is no 
direct cvidenco that ho rnudo such 
inquiry a3 tho law demands. That is 
true. 

On tho other hand, thero is some evi- 
dence to show that representations wero 
made to tho plaintiff by tho lady's bro- 
ther who was acting as her genoral at- 
torney. This inan admits that ho nego- 
tiated tho loan on behalf of the lady; 
and it is idle to suppose that tho money 
was advanced without some inquiry 
being made. Aftor all it is difficult to sec 
what necessity there could have been for 
any particular inquiry in the matter for 
there can he no doubt that an unsatisfied^ 
decree was inexistence at the time and that L 
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thero can equally be do doubt that the 
plaint ill must have been made aware of 
the fact that the estate in the hands of the 
widow had keen or was about to be at- 
tached by the Deputy Commissioner for 
arrears of revenue. The necessity for the 
loan was apparent and indeed the defend- 
ants here are hardly in a position to raise 
the questiou at all, when we find that 
oue of them was the lambardar and that 
it w’as his action in enforcing his claim 
to recover arrears of revenue \vhi;h was 
the immediate cause of the loan being 
taken. The delendants can certainly not 
be heard to say that thoy did not receive 
thoso moneys diiect from the plaintiff nod 
that the sums were not due on account of 
arrears of revenue for which Mt. Kailat 
Ivuar’s estate was liable. It certainly is 
not the law that the lender is bound to 
ascertain how the necessity for the loan 
was brought about; and in the absence of 
any allegation or proof ol bad faith on the 
part of the plaintiff it seems to mo that, 
on the law as laid down in the well, 
knownciseof llunaomanpertaud Panday 
(l) the plaintiff was entitled to recover. 

According to the ju lgmoutof the leurn- 
od Subordinate Judge out of tho sum of 
Rs. 900 mentioned in the deed Rupees 
801.7.3 were actually p*id by the plain- 
tiff himsell to the lambardar or bis ro- 
presoutativo on account of arrears. Tbo 
othor small sum of Rs. 35 odd soems to 
have been absorbed principally in the 
co9ts of the execution and registration of 
tho deed. As tbo loarned Judge observes, 
this small sum is negligible for tho pur- 
pose of this olaim. I hold, therefore, 
that tho plaintiff is entitled to recover 
this sum of Rs. 900. There only reroams 
for consideration another point, namely, 
the rate of interest to be awarded to the 
plaintiff. It was pleaded in the written 
statement that the rate of interest was 
exorbitant and should in any case be re- 
duced. Tho learned Sibordinute Judge 
overruled this objection and held that 
the plaintiff was entitled to recover in- 
terest at the stipulated rate. The learn- 
ed Judge in view of his other findings did 
not touch this question. lie merely re- 
marks that it was admitted by the plain- 
tiff, who was the respondent before him. 
that the high rate of interest was partly 
duo to famine conditions and partly also 
to the fact tbit the loan to the widow 

was a ritky proceeding. p 

'l. 11854-57) 6 M 1 A 393 (P C). 


The plaintiff himself did not go into 
the witness-box to explain the circum- 
stances in which the rate of interest was 
fixed at 24 per cent, per annum, com- 
poundablo with yearly rests. No doubt 
the law on the subject of reducing the in- 
terest provided by a contract has been 
laid down m a long series of authorities. 
Tho general principle is that unless it 
can be shown that the plaintiff exercieed 
undue influence within the meaning of 
that expression as de6ned in S. 16, Con- 
tract Act, interest can be recovered at 
the full rate. It stems to me, however, 
that this general proposition is subject 
to certain exceptions, and my attention 
has been drawn to a ruling of their Lord- 
ships of the Privy Council which is to be 
fouc d reported as Uurro Nath Rai Chow- 
dhri v. Randhir Singh (2). That was 
also a case in which a creditor brought a 
suit ag.-.inat tho reversioners to recover a 
6uin which had been advanced by him to 
a Hindu widow while in possession. Tho 
bonds in the case bofore their Lordships 
stipulated for inforestat the ratoof IB por 
cent, rer annum. The learned Judges ol 
tho High Court hold that tho plaintiff was 
not entitled to this high lato ol interest, 
which they reduced to 12 per cent. Be- 
fore their Lordships tho objection was 
taken that tho High Court ought not to 
havo reduced the rote. As to this, tho 
observations of thoir Lordships are lo be 
found at p. 315 of the report. Thoy aro 
as follows: 

“Then comes the question — W hs 12 per cent* 

• sufljclmt rsio of loterest? The widow «»" 
borrowing in a c*‘c of necessity. It was tor lb® 
plaintiff to reo whether tbero was rosily * n “ 
fairly a ground of necessity. Was thiic a neces- 
sity lo borrow at tho ralo of 19 per cent? *hat 
is a question to which be ought to have applied 
bis mind and if it were unronsonablo to suppose 
that the widow could not borrow the money at » 
lc-s amount than 18 Der cm*., ho ought not to 
have charged her at that rate.” 

It seems to me, therefore, that in view 
of tbeso observations of thoir Lordships 
it was for tho plaintiff to explain why he 
had fixe! the rate at 2* per cent, per an- 
num compound interest. As the plaintiff 
did not go into tho witness-box to gi' e 
his reasons why this rate was fixed, 1 
consider myself entitled, in accordance 
with what is laid dow n in this judgment ' 
to reduce the rate to the rate allowed by 
their Lordships, namely, 12 per cent.i 
The result is that I allow the appeal and 
gj rt » t y e nN'niiff a dfcre» of Ps. 900 

2. Iie.-i) Is Cai vll=l8 i A !_(*• C). 
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simple interest at the rate of 12 per cent. 
The usual sale decree will b9 prepared 
and the period allowed for payment will 
be six months from the date of this Court s 
decree. The plaintiff is entitled to his 
cos's both here an 1 in the Court below. 

1$. V./it.K. Appeal Partly allowed. 
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Stuart and Kanhaiya Lal, A. J. Cs. 

liar Bahadur Lal— Defendant— Appel- 
lant. 

v. 

Chand Jlaj Bahadur and another— 
riftintiff and Defendants— Respondents. 

Fir it Appeal No. 37 of 1917, Decided 
on 1 1 tli September 1918, from decree of 
A ldl. Suh. Judge, Lucknow. 1>/-I7th Fe- 
bruary 1917. 

(ol Evidence Act(l872). S«. 32 (6). 158 and 
159 -H -roicopr it i.Hmii>iblr and can be 
turd bolh at corroboralive or rebutting evi- 
dence and for purpose of refreshing memory. 

Whore A full h UO 0 »| - pH «r- I If . it 
boroicopa vr«t produced ill evi l' » te a'«<t the i- f 
wm who bad preparud it wa* -.\amlutd a* a wit- 
(Kill 

Held: tii »l so far as the d «te of birth and the 
piroiUR® nvi r<> c > cor nod. th< h r e‘»v tepre- 
■enlvd \il «i bail b.*-i tiatrd to lb® »itii'»* *bo 
prepared it bo'or® the pre-cut ill-put® lud a»i-eu 
ami amid to used h th n-wri'ibirulw <r rebut* 
tin evil® a • an i foi " • r fr 

llieiuor V. |l‘ 372 Ci| 

(»*) Hindu Lew -Mar-i.^* Kayasl" Inter 

•marrisgr in not prohibited. 

Ordioari >• n Kayatlb Mooftm* «>» "" «ub di- 
vi*io i d e% not in wry ml 

but no Mich restriction i» rocoeoi/. d bi 'Ho Hi .du 
law. f P :i7l C 'i\ 

Where a Kayn tli «bo«o parent* b« longed t-> 
diHorint Rub-caMci is assinnl »ted inioone of th -o 
aub-oastes, bis marriage with a girl of soeh suh- 
onstfl Is not open to obj-cllm. U' STIC 2) 

John Jackson and Ham llharose Lal — 
for Appellant. 

Goiaran Nath Misra, llup Naram 
and llam Chandra— tor Re* pond out*. 

Judgment —This appeal arises cut of a 
«uit for paitition. brought by the plain- 
tiff-respondent who claims to be the son 
of the defendant-appellant. Ho su-d for 
the partition of a half shire out of what 
ho described to bo the ancestral property 
of the family, assorting that bis mo' her, 
who was defendant 2, was entitle! or.lv to 
maintenance. The suit was resisted by the 
defen lant appellant on various grounds. 
Ho denied that tho plaintiff was his son 
or that the property in dispute was his 
ancestral property. His version was that 
ho was married to the sister of defendant 2, 
that instead of her defendant 2 was sent 
with him after the marriage by fraud, 
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that the fraud was discovered when the 
defendant 2 reached his house and that it 
was further found that she was pregnant. 
It was also stated that the defendant- 
appellant and his mother lodged her in a 
separate house and gave her maintenance 
to avoid a public scandal and that she 
gave birth to the present plaintiff five 
months after her arrival. It was more- 
over contended that the defendant-appel- 
lant wss a Kayasth of the Mithur sub- 
division an! could nothavo been lawfully 
married to defendant 2, who belonged by 
birth to a Srivastava family and that tho 
defondant appellant was a minor on the 
dare of his marriage and on the date on 
which the plaintiff-respondent was born 
an 1 was impotent cod unable to beget a 
child. Defendant 2 supported tho claim 
of i ' pi otifl respond cot, except to this 
extent that <he claimed a one-third share 
in the disputed property. Tho learned 
Subordinate Judge fount that defendant 2 
was lawfully married to t bo defendant- 
appellant and that the plaintiff respon- 
dent w «s their legitim ito son. Ho ac- 
cordingly docrcel tho claim for (ho parti- 
tion of a one. i bird share in the disputed 
property, which ho found to bo tho nnces- 
• r*l or joint fimilv proportv of tho plain- 
tiff resjuii lout an I tho defendant-appel- 
lant. 

Tho grounds of ajjpcal travorso tho 
ontiro ground taken in tho Court below, 
but tho only points to which tho learned 
conn«-l for tho dafendant-ippellaot has 
addresse) himself aro (l) that defendant 2 
was pregnant at the time of her marriage 
— her son tho plaintiff. r09p rn lent, hav- 
ing been horn live months later; and (2) 
that thore could not have been a lawful 
marriage between her and tho defendant- 
appellant according to law and custom. 
Ho docs not contest the finding that tho 
defendant appellant was married to <le- 
fenlant 2 anl concedes that ho is unable 
to substantial the |»los of fraud 99t up 
in tho Court below. There is no satis- 
factory evidence to show that defendant 2 
was pregnant at the time of her marriage 
or that tho plaintiff was born 6 months 
after it. The statement of defendant 1 
on this point is entirely unreliable. lie 
says that he was married in the mouth of 
Asarh 1954 Samhat. i. o., between 15th 
Juno 1897 and 14th July 1897. But in 
the application male by him to tho Com- 
missioner of the Fyzabad Division on 2nd 
June 1897 (Ex. 19), wherein he asked 
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fchni his estate might be released from the 
Coart of Wards on the ground that he 
was already 21 years old, he distinctly 
■\droit tad that he had been married prior 
to that date. 

This application was sent by post and 
hot ft from the postal seal on the envelope 
showing that the application reached 
Systabad cn Sth June 1397 and the date 
borne by the application, there can be no 
room for doubt that defendant 1 was 
married 3Cin6 time before 2nd Juno 1897. 
Defendant 2 and the witnesses produced 
by the plaintiff depose that tho marriage 
of defendant 1 with do fend ant 2 took 
place in Baisakh 1954 Sainbat. which 
lasted from ISLh April 1897 to 16th May 
1897. Mt. Mahadei IP. W. 2), the elder 
cr of defendant 2. for instance, states 
that tho mirriage of defendant 2 with de- 
fendant 1 look place in the beginning of 
Baisakh. Mt. Ramdoi(P. W. 11), the sister 
of tho mother of tho plaintiff, says the 
same. They aio corrolx>ratod by Mata 
Prasad, (P. W. 5), tho brother of defen- 
dant *2, and Munuu (P. W. 7). who was 
coo of tho priests who officiated at tho 
marriage ceremony. Tho evidence pro- 
duo ad by defondant 1 to the contrary is 
unreliable. Thodofendant-appellant has 
also failed to establish that the plaintiff 
v*as born in the month of Kartik 1954 
rfurobat or live months after the marriago 
ftn d that defendant 2 was pregnant at 
tho time she was married. Mt.Gurdei 
fD. W. 7), has been produced to supply 
direct evidence of the fact that defendant 
•2 was pregnant at tho time of her inftrri- 
aco; but she is a rent-free tenant and 
raiyat oi tho dofondant-appellant and one 
of her sons is in his service, and her 
statement cannot therefore bo trusted. 
The defendant-appellant alleges that 
v;hon defendant 2 was discovered to bo 
pregnant she was made to live in a sepa- 
rate house and given maintenance; but in 
his statement before Mr. Ajudhia 1 er- 
stod, Deputy Magistrate, in a case under 
S 107, Criminal P. C., he admitted that 
defendant 2 lived with him for 20 or 22 

V& His allegation that the plaintiff was 
born in Kartik is not borne out by any re- 
liable ovidonce. Defendant 2 deposes that 
he was born in Phagun and her state- 
ttont is corroborated by the horoscopes 
produced (Ess. 17 and 18). Munnu 
{?. W. 7), has given evidence in support 
’ 0 '{ what ho called the ishtkal cr short 
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horoscope prepared by him when the 
plaintiff was born. Mahadoo Prasad 
(P. W. 13), deposes that he prepared a 
full horoscope of the plaintiff iu Sanskrit 
and Urdu in 1903 and that tho teva or 
ishtkal showing the time of birth was 
given to him by the defendant-appellant, 
who had scat for him to prepare his and 
his son’s horoscopes. The defeudant ap- 
pellant has taken objection to the admis- 
sion of those horoscopes in evidence, but 
so far as the date of birth and tho parent- 
age are concerned these horoscopes repre- 
sent what was stated to the witnesses who 
prepared the horoscopos before tho pro- 
sent dispute had arison, and tbay can be 
used both as corroborative or rebutting 
evidence and for tho purpose of refresh- 
ing the memory. 

It has also been pointed out that tho 
time of birth mentioned iu tho teva or 
ishtkal prepared by Muunu is 21 filiaris 
after dawn, and that prepared by Maha- 
deo Prasad is 18 minutes after midday or 
1G gharis G pals from sunrise. This varia- 
tion may he duo to the nature of tho in- 
formation supplied by the defendant ap- 
pellant at the time wbon tho bigger ho- 
roscope was prepared and is rather a proof 
of its genuineness than of its having boon 
concocted during tho progress of the suit. 
Defendant 2 tolls us that tho plaintiff 
was born about two hours after midday. 
She deposes that bor siinant or seventh 
month of pregnancy ceremony was per- 
formed in Pus and that tho plaintiff was 
born in Phagun. She is corroborated by 
her sistor, Mt. Mahadoi, who was exa- 
mined by Commissioner, and by her 
brother Mata Presad (P. W. 5). Behan 
Lai (P. \V. G), who attended the b&rhft 
ceremony of the plaintiff which took 
place onl2th day after his birth, and Mt. 
Maharaja (P. W. 8) and Mt. Ramdei 
(P. W. 11), who were present in the 
house of the defendant-appellant at tho 
time of the birth of the plaintiff, hear 
testimony to the birth of the plaintiff m 
Phagun, 11 months aftor tho marriage of 
defendant 2 with the dafecdaot-appol- 
lant. Mt. Maharaja is tho niece of tho 
mother of thedefendanfc-appellant. Balts 
Prasad (D. W. 5), who has been examin- 
ed on behalf of tho defcndant-appallant, 
admits that Mt. Maharaja used to live 
with Mt. Raghuraj Kuar, the mother oi 
the defendant-appellant, in Keolapur. 

Both Mt. Maharaja aod Mt. Ramdei 
depcse that the statement that cefon- 
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dant2wa9 pregnant when she came to the 
house of the defendant-appellant after 
her marriage is untrue. The tonsure or 
mundan ceremony of the plaintiff tcok 
place in the third year of his birth. 

It was attended by Mata Pershad.Bi- 
haii Lai, Mt. Maharaja. Mt. Rarodei and 
other relations. The estate of the de- 
fondant. appellaut was then in charge of 
the Court of Wards. The accounts books 
of the Court of Wards show that on 
3rd October 1001 the defendant-appel- 
lant took Rs. 200 from the Court 
of Wards, saying that ho required 
the same on accouut of the (ensure 
ceremony of his son (Ex. 20). The defen- 
dant-appellant tries to explain this entry 
by stating that ho required the money 
for the purchase of a horse and that he 
roferred to the tonsure ceremony of his 
son as a pretence for taking it. But the 
Account-books show that another item of 
Bl, .»0 was t ken on 27th Mv 19< 1 for 
the purchaso of a horse. Tho learned 
Subordinate Judgo was thoroughly justi- 
fied in tho faco of tho above facta in dis- 
crediting tho evidonco adduced by tho 
dofondant-appollant. 

It is argued on bohaif of the dofondant- 
appollant that tho marri.'ge of dofondant 2 
was celebrated in a more or 1 - i ivato 
man nor i that even some of the neei 
relations of tho brido wero not invited 
and that after her marriage she did cot 
visit tlie boose of hor parent! for 8 or 9 
years and was granted by her hind ind r. 
separate roaide.ico and au allowance for 
hor maintenance. It is admitted that 
Raja Bahadur, tho husband of Mt. Narain- 
doi, a sister of defendant 2. attended tho 
uiarriago. Tlioro might have been goo-1 
reasons, not a-certainahlo at this diatanco 
of time, why the other relations wore not 
able to join tho marriage. Mata Prasad 
states that defendant 2 visited hi9 hou-o 
on the occasion of tho ntarriago of Mt. 
(laura, his younger sister, and thereafter 
on other occasions too. There is nothing 
to show that tho defendant -appellant lived 
separately from defendant 2 till about 10 
years prior to the suit, when possibly on 
account of some quarrel or other cause ho 
mado a soparato provision for her mainte- 
nance, giving her later on an allowance of 
Rs. 10 per mensem in addition to the 
sir laud assigned to her. 

!lad defendant 2 boen found pregnant 
a day after she was brought to the house 
of the defendant-appellant and a son born 
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to her five months later, it is hardly likely 
that the defendant-appellant would have 
described that boy as Ins son when ho 
obtained Rs. 200 from tho Court of wards 
fer the expenses of his tonsuro ceremony. 
It is still more unlikely, "hen disputes 
arose between tho plaintiff and the delen- 
dant-appellant in consequence of IM 
former having given evidence for Abdul 
Ghafur Khan in hia suit against the latter 

that tho defendant-appellant should have 

described tho plaintiff as his son in bis 
deposition before tho arbiti Uor to whom 
the said suit was referred for decision 
(Ex. 14). The evidence of N awab ; vli . w» 
old pleader of Bara Banki, shows that the 
defendant-appellant had entrusted ->e 
plaintiff to his guardianship for * ? r * 
years in order that the plaintiff n»igh- 
stav «t Barn Banki and receivo his educa- 
tion there. The defeudant-appellant used 
to supply the expenses cf his education 
and maintenance, while he was studying 
in tlie II h Scl t l it Bert Banki. Nawuo 

Ali Hates that the «delendant.appell»n» 
told him that tho plaintiff was Ins wa 
and used to send tho pay of tho OOOk and 
thekaharwho etteudeJ him and the ox- 
ponies of his maintenance to Abdul v,hMul [ 
Khan, clerk. Tho suit filed by Abdul 
Ghafur Khan rolatcd to money which ho 
claimed to have expended *o •xoew ot 
what ho had reccivod from thedefenUanc- 
Appellant and was decreed by the arbi- 
trator to whom it was referred Ibx. *•>/- 
The defendenUtpi ellaat dil not then 
repudiate his liability as the father ol We 
plaintiff. In a suit filed by tho defen- 
dant-appellant against Sumer Singh for 
damages for malicious prosecution it was 
expressly admitted by tho dofendantap- 
pollaot that the plaintiff was hisson. born 
of lawful wedlock (Ex. 16). Those adm»- 
aions. read with the other ovidence addu- 
ced in the case, strengthen tho presump- 
tion raised by S. 112, Evidence Act U of 
1872) in favour of tho legitimacy o. the 
plaintiff, and the fact that defendant 2 
was receiving a separate allowance from 
ten years prior to the suit is insufficient 

to rebut it. . _ . , ... 

It was contended in tho Court below 
on behalf of the defendant- appellant that 
he was born impotent and was incapable 
of begetting issuo. But as the learned 
Subordinate Judge has pointed out. no 
evidence of any value has been produced by 
him on that point and the learned Counsel 
who appears for him has made no attempt 
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to support that contention hero. There 
ia also no satisfactory proof that it was 
impossible for the defendant-appellant 
io have access to defendant 2 at the 
time when tho plaintiff could have been 
begotten. Defendant 2 swears that after 
the birth of the plaintiff another daughter 
was horn of her who died shortly after- 
wards and though that fact is denied by 
tho defeudant-appellant, it is hardly 
likely that her statement on that point 
could ho incorrect. From the time the 
plaintiff gave evidence for Abdul Ghafur 
Khan in support of hu suit against the 
defendant -appellant tho plaintiff and tho 
defendant-appellunt have been at logger- 
heads. Tho story told by the defendant- 
appellant is inconsistent with his pre- 
vious conduct during that litigation and 
prior to it and ciuuot be accepted. Tho 
noxt point for consideration is whether 
tho defeudant-appellant could have been 
lawfully married to the mother of the 
plaintiff. The grandfather of tho defen- 
dant-appellaut was a person named Nau- 
bat Rai, who was a Mathur Kayasth. On 
tho death of his first wife he took into 
his keeping tho widow of a Srivastava 
Ka>asth and had a son, Bachchu Gal, 
horn of her. 

Ho possessed certain landed pro- 
perty and was anxious that his pro- 
perty should devolve on Bachchu Gal 
after his death. But be was conscious 
that tho mother of Bachchu Gal stood in 
no better position than that of a concu- 
bine ar.d that Bachchu Gal was his illegi- 
timate son. At the first Regular Settle- 
ment Naubat Rii triod to have it record- 
ed in tho wajib-ul-arz that where a person 
had no children by his lawfully married 
wife, the sou born of a woman not law- 
fully marriol would get possession of tho 
entire property left by bis father, but 
the other cosharers of the village object- 
ed. Eventually an order was passed that 
the wishes of Naubat Rai should be re- 
corded so far a9 his interest in the village 
was concerned and this was actually dono 
(Ex- A-8). It is noticeable, however, that 
Bachchu Gal was then admitted by Naubat 
R a i to have been born of a woman who was 
not lawfully- married and who was of a 
different family. There is also evidence 
to show that that woman was a Srivastava 
Kayasth by birth, that Bachchu Gal got 
mariied in a Srivastava family and tint 
his daughter wa9 similraly married to 
Behari Gal (P. W. 6). who was a Sri- 
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vastava Kayasth. It is clear, therefore, 
that althongh Bachchu Lai was of illetji- 
timate birth, he was treated and accept- 
ed by Srivastava Kayasths as a member 
of their community and as pointed oat in 
Daryai Singh v. Narpat Singh (ij aud 
Ham Kumari, In the matter ol (2), the 
assimilation of such a person into a parti- 
cular caste renders his mirriage with a 
girl of such a ci9te open to no objection. 
The Kayasth community is di vided into 
12 sub castes; butlB«ohchu Gal, tho father 
of the defeudant-appellant, was not of 
pure desceut. ilis mother was a Srivas- 
tava and his father was a Mathur. Ordi- 
narily a Kayasth of one sub-division doe* 
not marry in another sub-division, but no 
such restriction is recognized by th- 
flindu law. Assuming, howovor that 
there is such a custom, tho ovideuo9 about 
which is not very clear, it'eannot apply 
to persons horn of mixed descent. They 
aro treated as belonging to tho suh.divi. 
sion which accepts and assimilates thorn, 
and tho inarriago of tho defoodant. appel- 
lant with defondant 2 cannot, therefore, 
bo treated at invalid. It is not disputed 
that Bachchu Gal was lawfully married, 
and if Bachchu Gal was lawfully married 
to a Srivastava girl, though ho was illogi- 
tiraato, os the evidence shows ho was so 
married, tho marriago of tho dofendant- 
appellant with the mother of tho plain- 
tiff c.innot bo regarded as invalid. The 
appeal fails and is dismissed with cost3. 

B.V./r K. Appeal dismissed. 

r. <19101 13 o c 375=9 I C 71. 

2. (1891) 19 Oil 204. 
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Stuaict and Mohammad Ali, A. J. Cs. 

Bharat Singh — Defendant— Appollant. 
v. 

Binda Charan and others — Plaintiffs 
— Respondents. 

First Appeal No. 88 of 1913, Deoiled 
on 9th September 1915, from decree of 
Sub. Judge, Unao, D/- 22nd May 1913. 

Tr.n.fer of Properly Act ( 18821 . S. 6 (e) 

— Transfer of right to receive profit* actu- 
ally accrued due ia valid. 

A transfer of a share of the profits of a villa?© 
which have at the time actually accrued du* is 
an assignment of * debt and not of a mere rieht 
to sue &nd is. therefore, not bad in It* under 
the provisions of S. C « ©) although the transfer of 
a rirbt to sue is a necctiary incident of the 
trauitclion: 9 Cil 605; 2 C If N 43; 5 All 201 
and 36 Cal 315. Din from. { P 3*5 0 2J 
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J. Jackson and Adilya Prasad— lor 

Appellant. _ . , . 

Gokaran Nath Misra and Lakshint 
Narayan — for Respondents. 

Judgment— The learned Counsel for 
the appellant has confined his arguments 
in appeal to two points only and con- 
tests the deoision of the lower Court on 
no other point. Tho first point is with 
regard to the legality of tho assignment 
to plaintiffs G— 8. He contends that this 
assignment is ha I in law under tho pro- 
visions of S. C. Cl. (e>. Act 4 M 1882. 
Tho second point is with regard to the 
amount of profits to he awarded. He 
contends that tho terms of t he »ul ihnama 
of 1865 are still in force ai d tlut they 
confine tho profits to Us 1,200 a year, 
the enjoyment of certain land rent-free, 
and the financing of certain family cere- 
monies. Tho respondents armed that 
tho appellant cannot take Q|) Ill6 I 
point, as he definitely abanloorl it. «c. 

ling to t belt in l e 1 * r 

Court. We could not go ®o far as ;>*iy 
that he definitely abandoned it. and wo 
allowed tho counsel for tho appellant to 
arguo it. Tho facts are os folio"*:- 
Plaintiffs 1—5 applied to tho Revenue 
Court for partition of a I 5 the -hire* in 
six villages. Tho appellant disputing 
their propriotary title, thev filed a suit 
in tho Civil Court on 29th dune 1909, 
and satisfactorily established their title. 
Tho decree affirming their title and their 
right to partition was finally aftirmol by 
the Court of tho Judicial Commissioner 
on 17th February 1913. This decrco 
impliedly gave title to plaintiffs 1 — G to 
recover the profits of a 4/Gths share of 
tho six villages from tho appellant from 
March 1904, the date of his father’s 
death. Tho right of recovery was sub- 
ject, of course, to the provisions of tho 
law of limitation. On 8th March 1912 
plaintiffs 1—5 transferred to plaintiffs 6 
— 8 (tho present respondents) their rights 
in the profits of the three years preced- 
ing thedate of tho transfer, that is to say. 
for the three Fasli years 1317, 131^ and 
and 1319, tho Ribi profits of 1319 being 
in oxistonce on 8th March 1912 Tho deed 
of transfer provided that the transferees 
might retain excesses in certain events, 
and should in other evonts be remu- 
nerated on a sliding scale. 

There is nothing objeotionable in the 
terms of the deed of transfer. It assigns 
profits actually in existence for valuable 


consideration. Tho learned counsel for 
the appellant argues that it is had in es- 
sence as a transfer of a right to sue. 1* 
it weie a transfer of a mere right to sue] 
it would be bad iu law, but wo consider 
that it is nut a transfer of a more right 
to sue. but an alignment of a debt. The 
transfer of tin right to sue was a n^ces 
tarv incident of the t ransaciion, hut does 


; e t ran sac tint 
which was an assignment o' a dent. Thai 

debt, th ugh not an ascei x *io« la 
or liquidated, was definitely nrceri ain- 
uhle. It whs not an amount awardnMo 

etion i v >liti< n ( 1 1 1 1 ‘ • 

It was not of the nature of damages. 
Tho appellant as l.imbardar was under 

to the other co- 
1 profile, but he had to 

. - ie m not as d m 1 l 

,10 of the 

collections that he ma le on their behalf 
and hit own. There is nothing in ooin- 

: | i ro - 

fi*> to which re 1 crei.ce is male in Shyam 
Chi ml Kwmfoov. hand Mortgage Hank 

f l, ' l mil / (1) an I Durgu Chun Ur 
m r Bt v (W. whioh 
> from a trespasser, or 
the wrongful attach- 

»v ihlepr JV io«^ utl .°? 

Wv FaUk * handjV 

,-i, of contract: A0U 

Mahomed v. 8 C. Chunder 0). Io all 
tho Utter ca-os the transfers were clearly 
transfers of the right to sue and nothing 
eh . I ut here the situation is completely 
different. We. thoreforo. find against the 
contention of the learned Counsel for the 
appellant upon the first point. Our de- 
cision upon tho second point is that tho 
limitations of profits under the terms of 
the Sulahnama of 1865 existed until the 
death of Uchhman Singh only. Alter 
the death of the latter the remaining 
sharers took the rights to profits of ordi- 
nal y members of a coparcenary body ol 
revenue payers. This was not a case of 
members of a joint Hindu family. Ibis 
concludes all the points argued iu tho ap- 
peal. We dismiss tho appeal. The appel- 
lant will pay his own costs and those of 
tho respondents. 

B V./R.K. Appeal dismissed. 

1. (1883) 9 C.l 935. 

2. (1399) 2 C W N 43. 

3. (1893)5 All 207. 

«. (1903) 30 Cal 315=1 IC 827. 
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Lindsay, J. C. 

Mu ska f Husain — Appellant, 

v. 

Mohammad Jawad — Respondent. 

Misc. Civil Appeal No. 5 of 1918, De- 
cided on 27th May 191S, against order 
of Dist. Judge, Ras Bareli, D/- 13th 
January 1918. 

(a) Guardians and Wards Act (8 of 1890), 
Ss. 19 and 25 — Appointment of father as 
guardian of person is without jurisdiction. 

A Court has uo power under the Guardians 
and Wards Act to appoint a father the guardian 
of the person of his children, and where such 
appointment is made, tho order of appointment 
is without jurisdiction (P 377 C 1) 

(b) Guardians and Wards Act (8 of 1890), 
S. 25 — "Guardian" need not be de facto 
guardian. 

The expression "guardian," as used in S. 25 is 
uot contiued to statutory guardians appointed 
uuder tho Act, but includes any person having 
thocaro of tho person of a minor or of bis pro- 
porty or of both. Such a person need not ueco.- 
sarilv bo tho do facto guardian of the minor. 

(P 377 C l] 

(c) Guardians and Wards Act (8 of 1890), 

S. 2 5-”' ’Custody." 

The "custody" referred to in S. 25 includes 
both actual end constructive custody. ( P 377 C 2j 

(d) Guardians and Wards Act (8 of 1890), 
S. 25 — Duty of enquiry cannot be delegated. 

Tho duty of inquiry under S. 26 is c.«st upon 
tho C^urt and cannot be deleg *t«*d. [P 378 C 1) 

(f) Guardians and Wards Act (8 of 1890), 

S. 25— Fathercnn entrust custodyand educa- 
tion of children to another but not guardian- 
ship. 

A father may in his discretion entrust tho 
cust:dy and education of his children to another 
but by doing so, he doe* nut c:a«e to bs bis 
children’s guardian that being an office wbleb 
in his lifetime he canuot delegate to a third 
peraou. [P 877 C 1] 

M. Wazim—tor Appellant. 

Ali Mohammad— for Respondent. 

Judgment.— This is an appeal against 
an ordor of tho District Judge of Rao 
Bareli, which purports to have been 
made under S. 2-3, Guardians and Wards 
Act (8 of 1S90). 

The facts are as fellows : 

Syed Mushaf Husain, the appellant, 
had a daughtor who was married to the 
respondent, Syod Mohammad Jawad. 
Three male children were bern of this 
marriage, and it seem3 to be the fact that 
since the time of their birth they have 
been living with their maternal grand- 
father. Some time ago S\ed Mohammad 
Jawad applied to the Court under tho 
Guardians and Wards Act to be appointed 
guardian of the person and property of 


. Jawad (Lindsay, -J. C.) 1918 

his minor son9. This application was 
opposed by the maternal grandfather. 
Tho result was that Mohammad Jawad 
was appointed the personal guardian of the 
children : the grandfather was appointed 
guardian of their property. The applica- 
tion out of which tho present proceedings 
have arisen was then made by Moham- 
mad Jawad under S. 25 of tho Act : he 
a9kei for an order directing that the 
minors should be made over to his 
custody. Toe application was resisted on 
the ground that Mohammad Jawad had 
no authority under the Act to make it. 
The District Judge has decided in favour 
of the applicant and it is against his 
order directing that the minors should bo 
transferred to their father's custody that 
this appoal has been filed. It is arguod 
here, in the first place, that Mohammad 
Jawad is not tho “guardian" of his 
children within tho meaning of that ex- 
pression as defined in tho Act : S. 4, 
Cl. (2). This objection was raised in tho 
Court below, but was overruled on tho 
ground that tho Court had already ap- 
pointed Mohammad Jawad to bo the 
guardiau of tho persons, of his minor 
sons, that tho ordor of appointment had 
bocome final and could no longor bo 
called in quostion. 

It is not denied here that suoh an order 
was made, but tho contention is that it 
was made without jurisdiction. S. 19, 
Cl. (b), of the Act is referred to in support 
of this argument, and to mo it appears 
that the language of tho clause duos sus- 
tain tho case put for tho appellant. It 
lays down that, subject to the special 
provisions of tho Act rolating to Kurop- 
ean British .subjects, the Court has uo 
authority to appoint and declare a guardi- 
an of the person of a minor whoso father 
is living and is not in tho opinion of the 
Court unfit to be guardian of the porson 
of tho minor. Thi9 does not mean that 
where the father is a fit person tho Court 
has power to appoint him to be the 
guardian. There is no cocessity for doing 
so, the fact being that under tho personal 
law the father is generally tho authorized 
guardian of his minor children. It is ad- 
mitted in the present case that under tho 
Mobamadan (Shia) Law which governs 
the relations between Mohammad Jawad 
and h 19 minor sons, be is their natural 
and lawful guardian. This view of the 
law is laid down in a ruling of the Judi- 
cial Committee reported as Mrs. Anntc 
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\Bcsant v. Narayaniah (l), where it was 
held that the Act does not authorize the 
Court to appoint the father of a minor 
to be the guardian of his person. The 
learned Judge of the Court below was 
wrong, thoreforo ; in thinking that the 
order appointing jawad to be the personal 
guardian of his minor sons could not bo 
called in question; as a inattor of law the 
order is inoperative, having been made 
without jurisdiction. 

This, howevor, does not dispose of the 
question whether the father was legally 
competent to apply to the Court under 
|S. 25 of the Act, for having regard to the 
language of the definition clause such an 
application may he mado by a guardian, 
that is, "a person having tho care of tho 
person ol a minor or of his property, or of 
both his person and property.” Such a 
person neo l not necessarily be a statutory 
guardian appointe I under tho Act. The 
appellant, howevor, maintiins that 
Jawad is not such a “guardian” on tho 
ground that ho has uever had tho actual 
custody of tho minor children. . In other 
words, tho oaso is that tho ' guardian 
referred to in the Act must bo at least a 
do facto guardian. I am not disposed to 
assent to this proposition, for the defini- 
tion dooa not, in rnv opinion, justify the 
notion that tho 'guardian” must bo a 
person having actual ousto ly of tho minor. 
Tho word used in tho definition is ' oaio 
and not “custody”; as their Lordships 
point out in tho Madras case cited above, 
Mrs. Annie llesant v. Xarayaniah (l). a 
father may in his discretion entrust tho 
custody and education of his children to 
anotbor but by doing so ho does not cease 
to bo his children’s guardian, that being 
an office which in his lifotime he cannot 
delegate to a third person. It cannot, 
thorofore, boarguedthat Mahomed Jawad, 
tho father of theso throe children, is not 
tho guardian of their persons morely bo- 
canso tho actual custody of them is with 
their matornal grandfahor. I hold ac- 
cordingly that as their guardian, Jawad 
was legally competent to present the ap- 
plication under S. 25. 

There remains, however, a more diffi- 
cult question, and that is whether in the 
circumstances dieclo3ed Mahomed Jawad 
had lawful grounds for asking the Court 
to make an order in his favour under this 
section. According to the language of 

1.AIR 1914 I* C 41=33 Mad 807=24 I C 
230 (P C). 


the enactment such an order can only ho 
made “if a ward leaves or is removed 
from the custody of a guardian of his per- 
son”. Here it is pointed out that the 
minors have never since tho time of their 
birth been in tho custody of their father, 
and so iz is nrguol that there can be no 
case of their having “left” or been re- 
moved from" such custody, A oa so very 
similar to tho presont one came before tho 
Madras High Court a little whilo ago: cf. 
Moli idecn Ibrahim Xu chi v. Mahomed 
Ibrahim Sahib (2). There as hero tho 
applicant uodor S. 25 had never had the 
actual custody of his minor son. The 
languago of the section was discussed at 
length in tho judgment and it was hcldj 
that the word “oustoly” as used iu S. 25) 
ought to ho held to include both actual 
and constructive custody. It was admit- 

to l that this interpretation could only 
be arrive 1 it by some (training of tho 
language, but it was considered that it 
o iuse it wool 1 serve to 
carry out tho iniontion of the legislature 
in framing the Act. It certainly would 
be strange if we wore to tnko it that tho 
law, while it provides for and insists upon 
tho duo discharge by a guardian of his 
duties towards his wards, should deny 
him tiis means of doing thoso duties, and 
I agree that for tho purpose of enabling 
tho guardian to do his duty by the ward 
it shoul i be acsuim 1 that tho Court car. 
make an order for tho dolivory to him of 
custody cf his ward, even if it is tho case 
that he his not previously had tho ward 
in his actual keeping. And this can cnly 
bo dono by adopting tho liberal interpre- 
tation of tho term “custody" accepted by 
the Madras Court. 

There remains only one other mattor. 
liven if Mahomed Jawad is entitled to 
mako the application under S. 25, and if 
ho has a lawful occasion for applying, no 
order can properly bo mado unloss the 
Court is satisfied that it will ho for tho 
welfare of the ward to return to Ins 
guardian’s custody, and tho Court must 
arrive at this conclusion after a judicial 
investigation. It is not mado to appear 
that any due inquiry has been made upon 
this point. I was informed in thecourse 
of arguments that either during the pre- 
sent proceedingsor in connexion with the 
earlier proceedings which resultod iu 
Jawad’s being appointed tho personal 
guardian of the mino/s, there was some 
~2. (1916) 39 Mad 608=33 I C 894. 
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inquiry ami report by a Tahsildar. All 
that need he said on this score is that the 
luty of inquiry under S 25 is cast upon 
the Court an 1 cannot be delegated. In 
order to ouablo rae to come to a r ; ght de- 
cision it is necessary for me to remand 
the following issue for determination by 
the District Judge: 

“I« it fjr Ibo utllaro of the minors that they 
should be delivered over to tbe curt rdv of tbetr 
father and guardian, Syed Mabomed Jawari. 

The Judge will roceive any evidence 
which the parties may de-ire to produce 
and will return his finding within six 
weeks from the -late of his receiving this 
order of remand. Fifteen days to count 
from the date of the lower Court’s finding, 
will he allowed to tho parties for the fil- 
ing of objections. 

It.Y./lt.K. J«ne remanded. 

A. I. R. 1918 Oudh 378 

KANHAIVA LAL AND Da N ILLS, A. J. Cs. 

Lallu ham — Plain ti If — Appellant, 
v. 

Jot Singh — Defendant — Respordont. 

Secon 1 Appeal No. 213 of 1917, De- 
cided on 2 1st Juno 1918, against decree 
of Disfc. Judge, Hardoi, D/- 10th April 
1917. 

Limitation Act (1908), Art. 181 — Applica- 
tion for final decree under O. 34, R. 5 — 
Limitation commence* from time fixed for 
payment or date of oppellate decree — Civil 
P. C. (1908), O. 34. R. 5. 

Tho right to apply to have a decree for ml* 
roado absolute arises when the tiroo fixed for 
monl by that decree haa exj.ir«d or where there 
has boon au appeal, "hen that appeal i« deedrd. 
tbedatoof tho appellate decree, which finally 
determines the rights of tbo parties, being 
to bs tho starting point of limitation within tbe 
moaning of Art. 181, Lim. Act, if it does not 
extend tho time originally fixed or if tbe time to 
fixed bas not expired. IP 879 C 1J 

Bishambhar Nath Srivastava — for Ap- 
pellant. 

Mirza Samiullah Beg — for Re9pon- 

Judgment . — In a suit filed by the 
plaintiff- appellant for the recovery of 
monoy duo ou a mortgage, a preliminary 
decree for stle was passed on 30th July 
1911, allowing the judgment-debtor time 
for its payment till bth January I9l2. 
The plaintiff was not satisfied with that 
decree and filed an appeal, claiming that 
the interest due to him wa9 chargeable 
on the mortgaged property, but was un- 
successful. An appeal filed by one of the 
defendants was, however, successful and 
the decree of the Coyrt of first instance 
was varied. There was a further appeal 


to this Court by the plaintiff, which was 
dismissed on 19th December 19 13. On 
the plaintiff applyingon 19th December 
1916 for a final decree for sale, an objec- 
tion was raised that his application was 
barred by time. The Court of first in- 
stance di-allowed that objection but the 
lower appellate Court gave efiect to it. 
The question involved in this appeal 
is. whether the limitation for au applica. 
ticn for a final decree for sale under 
0 31, R. 5, Civil P. C. is to be computed 
from the date fixed for pay mont by the 
decree of tho Court of first instance or 
from the date of the decree of the final 
Court of Appeal. 

If tho view taken in Madho Bam v. 
Nihal Singh (l), which was adoptod in 
Jogilish Singh v. Bam Adhin Singh (2), 
be regarded as correct, tho dato on which 
the appdlate decree was passod will liavo 
to bo left out of account. Rut whore a 
decree is confirmed or varied on appeal, 
the appellate dooroe i9 tho only doer eo 
which is capable of execution or opora. 
(iva. For the purpose oi ascertaining its 
terms, a roferonco has sometime! to be 
made to the decree of the Court of first 
instanco or the decree appealed from; hut 
the decrco of tho final Court of Appeal, 
whore there has boon such an appeal, is 
the decree in which the decree passed by 
the Court of first instance or the dccroo 
under appeal merges and w hich is cap- 
able of being enforced. In Bhup Indar 
Bahadur Singh v. Bijai Bahadur Singh 
(3). w here a decrco w as passed by a Dis- 
trict Court (or tho possession of land 
with fu'ure mesne profits and that decrco 
was reversed by the High Court but res- 
tored by the Privy Council, and tho 
question arose whether the decrco holder 
was entitled to recover mesne profits 
for more than three years from tho date 
of the decree of the Court of first in- 
stance. it was held by their Lordships of 
the Privy Council that the effect of their 
decree, by which the decree of tho Dis- 
trict Court was affirmed, was to adopt 
its terms and to carry on their operation 
with reference to its own date. In Abdul 
Majid v. Jawahtr Lai (i) their Lord- 
ships of the Privy Council recognised 
that an application to make absolute a 


1. (1916) 38 All 81=30 I C 494. 

2. (1917) 20 O C ‘,05=41 I C 85$. 

3. (1901) 23 All 102=27 I A 209 (P C). 

4. A I R 1914 PC GG=3CAU350=;3I0 Cl9 
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decree for Bile could be made within 
three years from the date of the order 
of the High Court confirming that decree. 

In Oajadhar Singh v Kishen Jiwan Lai 
(5) a similar view was taken and the 
previous deui-ions bearing on the point 
wero overrule!. 

It was pointed- out in that case that 
O. 34. II. 5. Civil P C., did not contem- 
plate more than ono decree ahsolute for 
enlo. Under O. 34. It. 10. of the Code 
any costs, incurred af er the passing of 
such a d crce, can he taken into account 
in finally adjust deg the amoun* to ho 
paid to the mortgagee. Bat the result 
of the eppoal may, however, ho to vary, 
that is. to i acres lecrease t ho amount 

duo to tiie mortgigoe materially and in 
that ciso the final decree for >vlo may 
have to he varie I or altered to bring it 
into conformity with the final appellate 
decree or a fro-di decree may have to l»o 
prepared in its place. Wnero the pro- 
priety of a decreo i* challenge-! on sppesl 
oithor by the rnortgigee or by ihc judg. 
mont. debtor, it is op« n to the mortgagee 
to wait mi the result . of the appeal is 
known, for it is the decreo of the final 
Court of Appoal, whero thoro has boon 
such an appoil, which -leclaros the rights 
which oich party holds. Tho light to 
ipply to have a decree undo ahsoluto 
for sale arises when the time fixed for 
payment by tint deuroe has expired or 
I where thore has beon an appeal, when 
that appoil is decided, the date of the 
UppelUto decree, which linilly dotorminos 
|tho rights of tho parties, hoing taken to 
no tho Stir ting point of limitation within 
tho meaning of Art. IS I, Lira. Act (9 of 
19(H), if it dies not oxtond tho time 
origin »lly fixed or if time so fixed Ins 
not expired. Tho application male by 
tho pi lintilT-appollant to havo the decreo 
malo absolute is, therefore, clearly 
within time. Wo allow the appeal accord- 
ingly and ectting aside the decreo passed 
by the lo-vor appellate Court, restore 
that of tho Court of first instance with 
costs here and hitherto. Tho dofeodant- 
responlont will bear his own costs 
thioughout. 

li.v./it.K. Appea l allowed. 

6. U Ji7j d'J All G»1 = I2 I C 93. 
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KANIIAIYA fiAI. AND DANIELS. A. J. Cs. 


33 of 1910. 
from decreo 
3rd January 


Kaniz Mehdi Ilegam and olhc r s—V lain, 
tiffs— Appellants. 

v. 

lUg and ot/iers -Defendants— 
Respoodems. 

First Appeal Nos. h and 
Decided on I Or h Juno 191 * 
of Sub. Judge, Lucknow, D - 
1910. 

(a) Mahomcdan Law— Wakf-Trensfer of 
property with direction ta continue certain 
religious celebration— Wakf is i»®» created 
• o at to render property inalienable. 

Where a will transferred a certain property 
in lull proprietary right to a legato and bis 
rep-, real alive* io perpetu.tv ailb * direction to 
coutinuc a terteio rcligiout celebration in con- 
nexion therewith ! 

II. I : that tbe will did not constitute tho 
. , i , render it ioelii n il I 

(P 8*8 08] 

(b) Mehomed.n Law - Wakl - Private 

mosque i» not wakf. ... r 

Th- more contraction in a private ncuse oi a 
in * i«ie. which is u*cd for worship by the mom- 
h r. of tbo family occupying tbal bouse is not 
of i. nt. without any other eel or d-clare'.lon 
on the part cf Ibc owner, to constitute a wakf. 

(P 3S3 C 2) 

(c) Evidence Act (1872). S. 115-Promise 
dors not constitute estoppel. 

Inn,, absence of soj representation dece *- 
ing the oop'ilt? p irty and thereby caudng bint 
: ■» alter hi* | isltion for the «or<e. » 

nstitUte an estoppel IrWT U IJ 

«d| Evidence Act (1872). S. 116- Tenancy 
created by guardiende facto on behalf of 
minor — Minor henefitted- Minor is estopped 
from drying title of landlord 

Win re it was found that u minor bad derived 
I oefil from a tenanc y created to bis advanlago 
by a sarkhal executed on bis behalf by a 
person who was bis guardian in fact though not 
in law : 

II fit : tbit tbe miner was estopped under 
S. 110 from denying the title of tbo muu in 
whose favour tho ssrkbat bad been ”"394 <j ,j 

(*) Civil P. C. (1908). S. 47— Sale in execu- 
tion proceedings- Validity of proceedings 
imprac hed by judgment debtor f *® 

act aaide aale is by application under o. ** f 
Separate suit is barred. 

Where a judgment debter impeaches tbo vail 
tv of execution proceedings which Preceded 


and led np to tbo rale of bis properly, and It us 
seeks to have the salo set aside, bis remedy r Ilea 
by applicitioo under S. 47. and not by means 
cf a copar.tc suit : 31 ML 82 (* . Wjd 10 
C. 70. Dill. from. .• J 

(f) Civil P. C. (5 of 1908). S 47 Auction • 
purcba.er (though decree holder) suing for 
po.aeasion on ba.is of purcbase-Questions in 
suit are questions between judgment debtor 
and bis representatives and not covered by 

Where an auction-purchaser though, ho be also 
tbe decereo-hoUer. sue* to recover possession on 
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the bash of his purchase, he does so as the 
representative of the judgment-debtor and there- 
fore the questions that arise in the suit are 
questions 'between the judgment-debtor and his 
own representatives and are not covered bv S. 47. 

, 4 „ [ p 3S5 C 13 

(g) Practice — Right to apply. 

Toe right to bring an application within a 
certain period is not a vested right but a matter 
of proccduro. (Z* 3SS C 2] 

(h) Civil P. C. (1908), O 32. R. 4-Guar- 
dian ad litem need not be natural or certi- 
ficated guardian. 

There is no rule that only the natural or certi- 
ficated guardian of a miner can act as his next 
friend for the purpose of legal proceedings. 

(P 38GC 1) 

(i) Civil P. C. (1908). O. 32. R. 4-Guar- 
• dain ad litem is fully entitled to represent 

minor in execution proceedings. 

A duly appoined guardian for a suit is fully 
entitled to represent the minor in connection 
with all subsequent proceedings which take 
place in the court© cf the execution of the decree 
passed in the suit. (P 388 Cl) 

(j) Oudh Lows Act (18 of 1876), S. 20- 
Exccution— Sale of ancestral property — Sanc- 
tion of Commissioner is essential preli- 
minary to legal sale. 

The Commissioner's sanction under S. 20 is 
uot a mere formality, but au essential prelimi- 
nary to legal tnlo being held, and, therefore, 
parlios to a decree cannot dispcusc with tbo 
necessity for it. [P 886 C 2) 

Whore the Commissioner's order on an applica- 
tion for permission to sell ancestral laud under 
S. 20 was, "considering tbo character of the 
buildings I tbink permission might be refused 
at present. If the judgment-debtor takes no 
steps to arrango. they might be sold afterwards": 

lleUl : that the order was not intended to dis- 
pense with the necessity for any further appli- 
cation for sanction but meant that the refusal 
was not nccoTsari % permanent and that sanction 
might bo granted in future If the judgment- 
debtor took uo steps to satisfy tbo decree. 

(P386C2 ;P887 C1) 

(k) Oudh Law. Act (18 of 1876), S. 20- 
Applicability. 

Soctiou 20 applies to sales in execution o» 
mortgage decrees. l p p. G 

(l) Civil P. C. (5 of 1908), O 21. R. 21- 
Mortgage decree— Omission to issue notice 
under R. 21 does not render sale void.- 

In cases of mortgage decrees the omi‘s*on to 
Issue notice under O. 21. R. 21, Civil I*. C.. d>es 
not render the sale of tbe raortg.gfd r™P:rty 
absolutely null and void : A. I. It. 1914 /’. C. 

129. Dist. from. [P 888 C 2] 

Wazir Hasan and Mohamad Farzand 
Ali— lor Appellants. 

G oka ran Nath Misra and Bhairon 
Prasad— lor Respondents. 

Judgment .— These two appeals arise 
out of two connected suits. One was 
brought by five o » the children of Mirzi 
Farukh Muhammad Taki Ali Bahadur 
deceased for a declaration that compound 
No. 75, measuring 5 bighas 17 bis was 
17 3/5 biswansis in Mubalia Talau GaDgoi 
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Shukul in the city of Locknow contain- 
ing a mosque, an Imambara and a'number 
of tombs, was not liable to sale in 
execution of a mortgage decree obtained 
by Rasul Beg and Karim Beg and that 
the respondent Rasul Beg, one of tbo 
decree holders who purchased the same 
on 10th March 1903 in execution of hi9 
decree, obtained nothing by his purchase. 
The other was brought by Rasul Beg for 
the ejectment of all the nine children 
and the widow of Farukh Muhammad 
Taki Ali Bahadur and for arrears of rent- 
on the basi9 of a sarkhat oxecuted by 
them a9 tenants of the same compound. 
Rasul Beg’s suit is the earlier in point 
of time. He sued for arrears of rout 
and ejectment in November 1914. Tho 
declaratory suit was filed in Fobruary 
1915. 

The main issuo in the case is wholhor 
the property in suit is wakf. But thoro 
is a further plea raised by tho appellants 
that tho salo under which the respon- 
dent Rasul Beg acquired the property was 
invalid on three grounds : 1. want of 
the Commissioner’s sanction to tho salo ; 

2. that the sale was hold without proper 
notico to the appellants undor S. 248, 
Civil P. C., 1882 ; 3. that tho roproson- 
tativo9 of Farukh Muhammad Taki Ali 
Bahadur wore not brought on tho record 
as requirod by S. 234 of that Codo. 

On tho other hand it was contended, 
and has been found, that these technical 
pleas are barred by S. 47, Civil P. C., 
and by limitation, and further that tbo 
entire suit is bad by reason of the fact 
that tho plaintilf9, having become tho 
tenants cf the respondent in respect o( 
the property in suit, are estopped from 
denying their landlord’s title. Tho 
compound in suit admittedly belonged 
prior to the Mutiny to Nawab Malka 
Geti, widow of Amjad Ali fihah, and it is 
proved by an inscription still in existence 
and is common ground between tho parties 
that the mesquo and the Imambara which 
it contains were constructed by her in the 
year 1800. It is said that she uted to 
live in another house know n as Kotin 
Zahur Bakhsh but that she removed her 
residence to the compound in suit after 
the Mutiny in consequence of the con- 
fiscation of the other property to Govern- 
ment. The following brief pedigree will 
show the relationship of the appellants 
(A fuller pedigree is given in the plaint) : 
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Nawab Malka Getl, widow of Arojad All 
Shah, Fourth Kin B of Oudh, Died 1866. 

Prince DaraSitwat Muhammad Raza Ali Bahadur 

Farukh Muhammad Taki Ali Bahadur, died 11th 
July 10CO. 

=Khur?bcd Jahan Taqiya Bcgam, defendant No.8 
3 sons. G daughters. 

All the nine childen of Faruk Muham- 
mad Taki Ali Bahaluraro defendants io 
the suit brought by Rasul Bos. Four of the 
daughters and cue son aro plaintiffs in 
fcho declaratory suit while the remainder 
aro arrayed R9 defendants. Farukh 
Muhammad Taki Ali Bahadur's widow 
is arrayed as a defendant in both cases. 
Tho plaint contains no statorrent as to 
when or under what circumstances the 
alleged ondowment was m.ido or v hotlror 
it was made in writing or orally. In tho 
proceedings of 30th March 1913 prior to 
sottlcinout of issues in tho suit in tho 
Subordinate Judgo's Court, thoir pleader 
state 1 that it was made in lb'GOl.y men's 
of a registered document which has since 
been lost. Tho plaintiffs principal wit- 
ness Asaf Ali Khan, an old man of w l 
councctod with tho family of tho appel- 
hints, assorts that Nawab Malka (loti 
who built the mosquo and the Imunbara 
oxocuted a flood ofwakf in tho prosoncoof 
tho Mujtabid and her relations, immodi- 
atoly after tho construction of tho Imarn- 
hara was complotod, i. e., about l* 32 or 
1853. This deed, if it ovor exiatod, is 
not forthcoming, nor is there any satisfa- 
ctory ovidenco of its loss. Tho statements 
on tho lattor point of Gajadhar Prasad, 
D. W. 3, a sorvant of tho appellants 
whom tho respondent had to put into the 
witness-box to provo tho sarkhats, wero 
riglitly rojocted by tho trial Judge as 
unreliable, rolating as they do to detail 
which it was u»03t unlikely that the wit- 
ness should remember regarding a suit 
filed 27 or 23 yoar3 ago. In this Court 
the appellants have tacitly thrown ovor 
tho ovidonco of their own witness and 
asked tho Court to iufor an oral dedica- 
tion or to hold that a wakf was consti- 
tuted under tho will of Nawab Malka 
Ooti rofoired to below. For this purposo 
they rely on; (1), tho will of Nawab 
Mulka Geti, who died on 12th April I860; 
(2), a roforenoe to tho property as wakf 
in a letter, dated the 9th December I860, 
addressed by her to tho Chief Commis- 
sioner; (3), instances in which her grand- 
son Faruk Muhammad Taki Ali asserted 


tho property to he wakf iu his lifetime; 
(4), tho existence of the mosquo and tho 
Imamhara and evi deuce of the uso of tho 
compound as a graveyard for members of 
the family. Tho clause of the will deal- 
ing with the suit property i3 as follows: 

"The hoo.-e of ihc Imambara with the grove 
and ill the h* u £•• and land appe rtaining thereto 
which are known a-i Ch»ralodap«rwa and throe 
notes relating to the Imamb-ia of tho value cl 
Be. 10.500 shall t* owned by my worthy son 
Mii/a Dm Siivvat Muhammad R*« Ali Bahadur, 
may God keep him jaff, and hi ropr- -eufativc*. 
wi'.hcut any corbircr therein, and lio and his 
representatives shall remain In proprietary 
poiitr<lon thereof in perpetuity, Bui it shall he 
incumbent upon the raid son aud his represen- 
tatives that they shall continue to held nujli- 
endari (i. e., the Mubarram celebration) for ever 
. no manner a I hold during my life* 
liir.c; rather they *hi!l improve the fame from 
time to tim ; in short, they shall not make any 
diminution therein." 

Tho appellants rolv principally upon the 
direction to the legatee to continue the 
annual M tharrameclebr iticn. Apart from 
this, they attempt to derivo support from 
the fact that tho ‘'representative" and 
not tho heirs of tho legatee aro mentioned, 
from tho fact that tho land is left to 
him and his hoirs "in perpetuity" and 
from tho expression "three notes rolating 
to tho Innmbara of tho value of Rupees 
10.300." Apparently tho interest of those 
uotca has heeu used by her for tho upkeep 
of tho Imambara and so they aro doa- 
cribed ':s notes relating to tho In. am' I 
Thcso notes wore subsequently rolcisod 
by tho decree-holders in favour of tho 
appellants hv the compromise of 12th 
December 1398 (vide File oj Execution 
Case Xo. 105 of 1901, Subordinate Judyc, 
Luchnow). Tho other expressions aro 
expressions which it is perfeotly usual to 
And in wills where nothing but proprie- 
tary right is in question, aud tho appel- 
lant’s counsol must havo boon hoard to 
put it to support his argumout when ho 
was driven to roly on them. The docu- 
ment not merely makes no mention of the 
property being trust property but it ox. 
pressly leaves it to Prince Dara Sitwat 
the cnly son of the tostator, in full pro- 
prietary right. Tho co9Q that this will con- 
stituted the property wakf was never set 
up iu tho lower Court indeed it is incon- 
sistent with the case which the appel- 
lants there set up. It is a new case set 
up for the first time in appeal. 

Not much assistance either way can bo 
obtained from the conduct of Farukh 
Muhammad Taki Ali. When the property 
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was threatened with sale by creditors, 
he did undoubtedly on two occasions bet- 
ween 1888 and 1890 put forward the plea 
that it was wakf and not liable to sale, and 
this plea was accepted. The Courts appear 
on these occasions to have been mainly 
impressed by the fact that there were a 
large number of graves in the area in 
dispute. As" these pleas were put for- 
ward to9avethe property from the hands 
of creditors, do great reliance can be 
placed on them on the ground that they 
were against the interest of the maker. 
Face! with a choice of evils he might 
consider it better to keep the property as 
wakf than run the risk of losing it altoge- 
ther. On the other hand, we have the fact 
that Farukh Mohammad Taki Ali on two 
occasions mortgaged the property as pro- 
perty belonging to him over which he 
had piwer of disposal. Oo 14th Novem- 
ber 189.0 ho executed in favour of Rasul 
Beg and his brother Karim Beg the mort- 
gage which has given rise to the presont 
proceeding, and on 5th February 1900 he 
executed a further mortgage of the suit 
property in favour of the Delhi anu 
Loudon Bxuk. The Bank -obtained a 
decroe for 9 ilo which it put in execution, 
thjugh in the ovent no sale actually took 
pUoe. In none of the proceeding was 
any pica of wakf over taken. The most 
important document in support of the 
appollant’9 case is a petition addressed 
by Nawab Malka Goti to tho Chief Com- 
missioner of Lucknow on 9th December 
1860 in which she undoubtedly spoke of 
tho property a9 wakf. The actual text is 
as follows : 

" Secondly, that Kothi Z»hur Bakhsh, our 
residential bouse, was coofi*cat«d from us with- 
out any reason and that a building worth *ix or 
roven lacs of rupees along with glass furniture, 
carpets, tents, etc . were cooflrcaud without any 
fault, and wo were ruined, so much so that we 
aro living in great inconvenience in an Imimbin 
house of insufficient accommodation end a 
w»kf property situate in MubalU Talab Gangui 
Shaukul. M .... 

This is no doubt a substantial piece of 
evidence in the appellant’s favour. But 
a consideration of tho document as a 
whole deprives the expression relied on 
of much of its significance. Nawb Malka 
Geti was asking for the assistar.ee of the 
British Government, on the ground that 
practically all her property had been con- 
fiscated and that she was left without 
means for her own subsistence and the sup- 
port of her dependents. The suggestion 
that even the house in which she was 


living was not her own but she had been 
forced by destitution to take refuge io 
the appurtenances of an Imambara, adds 
a valuable touch towards heightening the 
impression of misery which it was her 
object to produce. 

The appellants hive, however, a second 
line of attack. They urge that, even if 
the will of Nawah Milki Gati (Ex. F-l) 
did not constitute a wakf it had the 
effect of burdening the property with a 
trust for the maintenance of the Muhar- 
ram celebration and thu9 rendered the 
property inalienable. In support of this 
contention they rely on thePrivv Council 
decision in Bishen Chand Basawat v. 
Nadir II ossein (l). Tue facts of that 
case were, however, widely different. 
Whether theondowment amounted techni- 
cally to a wakf or net. the property had 
been constitured trust property in un- 
equivocal terms anil made over to trus- 
tees appobtol by the trust deed, and 
what their Lordships decided was that 
the mere fact that tho objects of tho 
trust did not ahsoi b tho w hole inoomo of 
the trust proprrty was not sullioioot to 
render the property liable to be sold in 
execution of a deoiee The cate of Buhen 
Chand Basaioot v. Nadir H ossein (l) 
was considered bv the Bombay High 
Court iu a ca*e Dassa Romchandra v. 
Narasimha Damodar Bhatt (2) which is 
reported in 9, Indian Cases, p. 769. In 
that case certain property was burdened 
with a charge for the maintenance o( cer- 
tain roligious services and the same argu- 
ment was put forward as in this c*so, 
namely, that the Privy Council judgment 
above referred to prevented any part of 
tho property from being sold in payment 
of debt. The learned Judges say; 

"The contriver* v turn* upjn the meaning ot 
tbc p«rtiii:o deed. Ex. 69 I'. In ibero by that 
deed a complete didkati in it this properly to » 
religious trustor is there mcr«l> a gilt to Vilbobs 
ot the property subj ct to an obligation to per- 
form certain service.*? It ibero «a« a complete 
dedication, then admittedly ibe properly I* nut 
liable io attachment. If there whs merely a 
gift burden d with an obligation, tbeo an ntlach* 
able interest was admiU-dly bit io V.thoba. 

Tho ca«e« ilindratipg the two cxT-m-* aro 
Jiiihtm ( hand litsttral v. Nadir Hof tin (1J 
and/.’dsco Uhul v. Kuhea Chunder Geer Gossain 
(3).” 

It is unnecessary to determine whether 
tho direction regarding keeping up of the 
annual Muharram celehraticD c onstitute d 

17(18881 is c.l. 88»=I6 I A 1 (PC). 

2. (1911)35 Bam. 150=9 I C 718. 

3. (1870) 13 W. R. 200., 
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a binding trust or was merely of the 
nature of an exhortation addressed by 
Malka Geti to her son, but even assuming 
the former the interest on the Govern- 
inent promissory notes, which, as has been 
already 9tated, was released by respon- 
dents in favour of the judgment debtors 
by the compromise of 1898, should he 
amply sufficient for its upkeep. In hia 
last argument on this part of theease the 
appellants' counsel takes a hold stand, 
llo urges that whatever may he the case 
with the rest of the property, any 
mosque which is used for worship must 
necessarily he wakf even though, as in 
this oase, it is built inside the walled 
enclosure of a private house for the ex- 
clusive use of the members of the family, 
and though the general public have no 
access to it. In high class M*hcn «dan 
families where the women necessarily re. 
main aocludcd, it. is no unconumn thing 
for a mosque to bo cru-truclcd insido a 
private house to enable them to p iform 
thoir devotions without publicity. Counsel 
would like also to extend hi* argument 
to tho scattered tombs of tho lm«mhara, 
in spite of tho admi^ion of ono of tho 
appellants' own witnesses that every 
house of a Shin M thomedan cont uns an 
Iinainhar.v for taziaa. Tho doctiino if 
accepted would lead to every serious con. 
sequences. As another of the appellants' 
witnesses says, 

"ah tho wslt-lcvdo S!»U« kf*r * pi ice apart in 
their boUM» as Imainhtir*. There .«ro in «»jid* 
(mo>(|Urs) in ninny ordinary hou»e«." 

Kven if tiro character of inalienability 
is to attach in such cases only to tho 
mosque or Imambara, its existence would 
largely destroy the value of tho remain, 
dor of the bouse as a security for a credi- 
tor. No judicial authority has been cit- 
ed in support of this, to us, novel pro- 
position. Counsel rolies on certain pas- 
sages from Mahometan authorities, 
and in particular on a passage from 
the Sharavaul- Islam reproluced on 
pp. 219-220 of Baillie's Imainia. The 
sentence relied ou reads: 

"If one should appropriate a ma«jld or fla-e of 
worship, it is valid lb<ugh only out p. r*on 
should pray in it. So. a La if ah«* appropriation 
is ol a cemetery, it broine* a wakf by tho luler* 
ment in it of a singlo corpse." 

Read in connection with its context 
this passage is far frera supporting the 
appellants’ argument. The learned 
author ta speaking of the seisin necessary 
on the part of those for whom the 


appropriation is made, and the passago 
assumes a prior appropriation. The sen- 
tence immediately following that relied 
on by the appellants makes the matter 
clear. It runs — 

"But t bou eh people should pray in a rnasjid 
cr bury in a cem.terj without the formal words 
of w«kf bi-int; pronouorrd, neiihrr would pass 
out of the property of the ciipiial r ar er. So 
• 1 * 0 . tb»* result would l*c tlte-anu', thrush the 
pr per words wr re u*fd. if pc.*- - ion wore not 
aLo given cl the subject of the wakf." 

The same passage is cited in p. 132 of 
Tyabji 'a Mahomed an Law. These passages 
are no authority for the proposition that 
the mere construction of a m os quo in a 
private house with evidence that it had 
been used for worship by the members of 
the family oesupying that house is suffi- 
cient, without aov other act or declara-j 
lion cn tho part of tho owner, to coDSti-j 
tntei wakf. Agreeing with tho lower 
Court wo find that the appellants have 
failed to e.-tablLh that any part of the 
property in suit is wakf, or otherwise 
uoulienahlo. and wo decide the issue ac- 
cordingly. The next issue is wtethor tho 
ai pe Han's aru estopped from denying the, 
r*vp« indent's title to the property by rea- 
son of tho fact that they are at the pre- 
sent time cccupyii g tho premises in suit 
a- tenant- of tho l itter. Immediately after 
the diamissal of Kor.im Ali's application 
to -ct aside tho tale, threo aucctSriveafc 
tempts to get it sot aside having failed tho 
judgment. debtor* executed a sarkhnt by 
winch they were permitted to continue in 
occupation of the land as tenants of tho 
successful decree-holder?. This sarkhat 
was executed on behalf of Ktzim Ali by his 
major brother Muhammad Ali Mirza and 
on behalf of the remaining plaintiffs by 
their mother, Me. Taqiya Began). Tho 
sarkhat sets forth that whoreas Rasul 
Beg has obtained a sale certificate in res- 
l»ect of tho house, and whereas the exe- 
cutants aro still living in it and are un- 
able to find any other place in which to 
reside, therofore. in order that they may 
he provided with a residence they have 
agreed to rent the premises in quest ion from 
the decree- holder forone year at Its. 35 
a month. This was admittedly a favour- 
able rent, tiie premises being valued in 
the plaint at Rs. 12.000. Successive ear- 
khats in renewal of this agreement were 
executed on 14th December 1905, 15th 
March 1207 and 2ud April 1908 respec- 
tively. The last sarkhat was for three 
years. The judgment-debtors have con- 
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present- time and 


the house up to tbo 
paid rent up to March 


1911. 

The cross suit brought by the decree- 
holder ic tho Munsif’s Court was for rent 
for tho poriod subsequent to that dat9. 
Under S. 116, Evidence Act, no tenant of 
immovable property is permitted to deny 
that the landlord had a titlo thereto at 
tho commencement of tho tenancy. Tho 
plaintiffs seek to exclude tho offect of tho 
section by pleading that their brother and 
mother respectively ;hftd no authority 
to execute the sarkhats or. thoir behalf. 
They say further th-fc there was uc per- 
son living who had such authority and 
that only a guardian appointed by the 
Court could have done so. Now conced- 
ing that u mother and brother respec- 
tively have no legal right of guardiauship 
under Mahomedan law even when the 
father is deal, it appears to us that tho 
question of ostoppel would depend on 
whether tho minors dorived benefit from 
the tenancy which tho agreomont creat- 
ol. The mothor and tho older brother, 
though they might not be tho legal guar, 
dians, were the persons on whom the care 
of the minors and of their interests na- 
turally dovolvod. It has been urged with 
great forco on behalf of tho appellants 
that no such bonefit could result as they 
wore in possession, and if the respondent 
had attompted to turn them out they 
could have raised in answor to such at- 
tempt the 3amo pleas which have been 
raised in this suit. Ic is, howevor, right 
to look at the position as it stood at the 
timo. About two months after the sale 
was confirmed threo of the judgment- 
dobtors Taqiya Begam, Kaniz Ilusaini 
Begam and Kaniz Shappari Bogam, put 
in an application under S. 214 of the Code 
of 1882 asking for tho setting aside of 
tho sale on the very same objections 
which havo been prossed in this suit. The 
application was rejected, the learned Sub- 
ordinate Judge holding that if intended 
as an application uuder S. 311 of the Code, 
which it was not, it would have been be- 
yond time and that it did cot lie under 
S. 241. 

While this application was pending, 
two of the major sons of Farukh Muham- 
mad Taki Ali filed a regular suit to 99t aside 
the sale on the ground of fraud, irregu- 
larities and want of jurisdiction. The 
learned Subordinate Judge held that cn 
the' -merits the suit could not succeed, but 


ho gave the plaintiffs an opportunity to 
pay up the decretal amount and directed 
that if they did so, the 3ale should be set 
aside but if not, the suit should stand 
dismissed with costs. They failed to 
avail themselves of the opportunity given 
to them. Finally on 12th August 1904, 
Aazim All presented through his noxt 
friend, \\ ala Kadar, the application which 
v.iil be hereafter referred to and which 
wa S ultimately struck off for default, 
l.ueo several attempts had thus been 
made to get the sale set aside and those 
attempts had included all the grounds 
which have been put forward in the pre- 
sent litigation. All those attempts had 
failed. Possession was about to bo deli- 
vered to Rasul Beg (vide ovidonco of the 
Court Bailiff, D. W. 1). I n fact posses- 
sion was delivered in accordance with tho 
sarkhat by the officer of tho Court. There 
was no prospoct whatover that any fur- 
ther attempt would havo any different 
fato from its prodocossors. Tho plaintiffs 
and their brothers and sisters with thoir 
mother wero facod with tho alternative 
of coming to an agreomout with tho res- 
pondents or of being turned out o! tho 
property and rendered homeless. As cir- 
cumstances 9tood at tho time— and it i9 
to this that wo havo to look — it can 
hardly be doubted that tho agroemont was 
to thoir advantage, and under it and tho 
subsequent agreements, they havo rotain. 
cd undisturbed possession of tho property 
from 1904 down to tho present time, both 
during and subsequent to tho minority of 
tho plaintiffs. It is said that thoro is 
nothing to fix the plaintiffs individually 
with any payment of rent since thoy have 
come of ago. This is true. The rent ap- 
poars to have been paid in a lump. But 
on tho other hand uutil the institution of 
the present suits they havo mado no at- 
tempt to repudiate the tenancy. 

They continued to occupy the house 
jointly with tho other tenants and it was 
not till the rent foil into arrears and the 
suit for ejectment on this ground had 
been filed against them, that it occurred 
to them to sot up adverse titlo and to try 
their luck with the pleas which their 
brothers and sisters and their mother had 
unsuccessfully urged more than ten years 
before. Before we go on to consider the 
various technical objections to the execu- 
tion sale, W8 arc mot at the outset by tho 
question whether the appellants’ remedy 
was not by application under S. 47, Civil 
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P. C., rather than by suit, ami if bo, whe- 
ther it is not time barred. There ap- 
; pears to be no question that the remedy 
was undor S. 4? or rather, as tho Code oi 
1882 was in force when the right to ap- 
; ply accrued, under S. *241 of tho Code. 
'The sale decree on tho basis of the mort- 
gage was obtained agiin.-i the plaintiffs 
father, Farukh Muhammad Taki Mi, on 
20th September 1897 an 1 mile absolute 
on Ifith May 1898. The sale took pi ice 
on 23rd December 1 902 and was confirmed 
on 21th February 1903. The plaintiff- 
ipnellant claim u Farukh Muhammad 
Taki All's heirs and Ifgal representative*. 
Thore is. tbereforo, no question of their 
not having been parties to the suit. Their 
preduoo .§oi-in.inttre t was a pirlv and 
their rights only loomed liter the suit 
was decided, Purakh Muhammad Taki 
Mi having died in cho vetr 1900. There 
aro authorities which lay down that 
where on auction- put chtuor even though 
ho be aim tho domes bolder, me to re- 
cover possession on *he b-ui* of hie pur- 
chase, ho doos si as reprenn latino of tho 
judgment debtor, and, therefore, tho qua*, 
tions that ariso are quest ions between tho 
judgment. dobtor and hi* own represent*, 
tivo* and am not covered by S. 21 1 (now 
S. 17). Civil P. C. 

This was tho decision of the majority of a 
Full Banoh of tho All »h tin l High Court in 
Bhagioativ. Ftanwari Lai (l), Stanley, C. 
•L.and Knox, f., dissenting. This case was 
oitel with approval in Alaharaj Singh v. 
Sagan >f<ith (5), a case in which thoques- 
tion was whether theauoiion-purchaserhad 
takon p nsessiou of property to which his 
salooertifieite gave him no right. Hera 
tho facts aro ontirely different. The plain- 
tiffs impeached tho validity of the exe- 
cution proceedings which preceded and 
lei up to the sile and they have im- 
pleaded, as they wore hound to impload, 
not only the auction- purchaser, but tho 
representatives of both the original judg- 
ment-ore litors. If their objection should 
prevail, the judg nent-oreditors would bo 
put hack in the position of having a 
deorao which was incompletely executed 
and they would bo entitled, so far as 
limit ition allowed, to have tho property 
put up to sale afresh so as to bind the 
intorest of the plaintiffs. 

The appellants peroeivod thi9 diffi- 
culty in fchnr wav; indeed the fact that 

i. (1335) u w\ 87=T I ZTiusT” - ‘ 
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8. 14 1 applied bus hardly been contested. 
Their plea is that tho suit should ho 
trust ui a 1 1>| der S. -17 in 

1 ince with Cl. 2 Bection. 

When the history of ’i.: 1 litigation is 
considered, pro! r jed it hss been over 
a period of 91 vea *' since l ie d-.creo- 

»o for sale, tho 
appellant a might hav crable diffi- 

culty in siti-iyirg the 0 uri that they 

were tit subject s for tin Court s discre- 
tion, but t • bv 

tbo further ditlicultv that such a li-cio- 
tion cm only ho exorci*ed ■'ubject to 
any objection as to limitation." The 
teison for thi* i* clear. If the ja Igmcrit- 
lol U r . t • !!o cd : 0 .i 1 1 r- k PJtioD 

• ■ 1 \ : 2 

le, I isoi ho! lee, on al- 
to ronu . his mi tak and 
putting iu a fresh application for exe- 

ith the law, might 
fiu 1 his wa • . r . 1 the | ids of 
8. 48. Civil P. • , which forbid toy fresh 
application for execution to he entertain- 
ed ( » expiry of 12 ye from the 

d »to of the Ifcioe. The period of limi- 
tation for a.i application under S. 17, is 
tin- K 181, Lim. Aot, 

which .odd have allowed imple time 
for fre isle pi to be i ikon, 

wberuie the deeUi itory suit was not 
liled till 13th February 1915, just short 
of 12 years after the sale was cod firmed. 

The 'ppollants were minors at tho 
date of the **!o. They rely on Ss. 6 
and 8, Lim. Act. But in ordor to do ao 
successfully it was necessary for them, 
oven under the old law, to show that 
they attained majority within three years 
of the institution of the suit. S. 7, Act 
15 of 187/, which was in forco in 1903, 
extended to all applications, whereas 
8. 7 of the present Act doos not extend 
to applications other than applications 
for execution of the decree. As tho right 
to bring an application within a certain 
period is not a vested right but a matter 
of procedure (as was held, among other 
cases, in Jia Bibi v. Ilahi Bluish (6/] 
they were no longer entitled to an ex- 
tension of time on account of minority 
when the present Limitation Act 9 of 
1908. came into force. Moreover, e'en 
if the old Act had continuod to apply 
they have failed to establ : sh their case. 
Their oral evidence was disbelieved by 
the Subordinat e ln»lg*» and w e have pot 

6. (1916) 37 AU «T=j^ I 0 573.^^ 
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been asked to consider it. Such docu- 
mentary evidence as is available goes to 
show that e ’en the youngest plaintiff 
Kazim Ali was at the time of suit at the 
lowest computation somewhere between 
21 and 22 years old or, as the Subordi- 
nate Judge says, not less than 22 years. 
As the learned Subordinate Judge points 
out, his ago was given as 14 years in an 
application presented on his behalf 
through his next friend in August 1904. 
It is admitted that no guardian had ever 
been appointed for any of the plaintiffs 
under the provisions of the Guardians 
and Wards Act. They, therefore, attained 
majority at the a'-'e of JS under the pro- 
visions of tho Majority Act. 

The appellints’ remedy being barred 
by efflux of time, it i3 net, strictly 
spotting necessary to go into the various 
technical objections which have bcoo 
raised in the salo proceedings. As, how- 
ever, these objections have been argued 
before us ut great length, it may be well 
to record briefly the findings at which 
wo have arrived upon them, it being 
promised that these objections would in 
any casoonly affect the shares of the 
female appellants (amounting in all 
to 4 annas 8 pies out of 1G annas), as 
the remaining heirs of Farukh Muham- 
mad Taki Ali are barred by tho rulo 
of res judicata from contesting the 
validity of the sale. As regards those 
heirs who aro not plaintiffs this is admit- 
tod. Kazim Ali also through his next 
friend Mirza Wala Ivadar put forward on 
12th August 1904 an objeotion to tho sale 
on the same grounds as aro now put for- 
ward. This objection was dismissed on 
the merits on 30th August 1904. It is 
contended on his behalf that he is not 
bound by this decision, on tho ground 
that his next friend was cot the natural 
guardian of bis property under Maho- 
medan law. Admittedly there was co 
natural guardian in existence since that 
office only belongs to a paternal ancestor 
;aud Kazim Ali had no paternal ancestor 
living. There is, however, no rule that only 
Ithmatural or certificated guardian can act 
ps a next friend for tho purpose of legal 
proceedings. Mirza Wala Kadar, who 
'acted as his next friend m this case, was 
the husband of Kazim -Mi's sister who 
had a common interest with himself in 
.the subject matter of the application. The 
[proceedings were taken in good faith in 
b e minor’s interest and there := no rea- 
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son why they should not be binding on 
the minor. The first of the technical 
pleas is that the sale was invalid, because 
it was made without obtaining the sanc- 
tion of the Commissioner as required by 
S. 20, Oudh Laws Act, 1876. On a pre- 
vious application for execution sanction 
had been applied for and the Commis- 
sioner passed an order in the following 
terms: 

"I happen to know about this case. Tho 
buildings are a mosque, Imambara and grave- 
yard. The judgment-debtor baa a large poneion 
and could pay eff all debts with interest in seven 
or eight years. Considering tho character of^he 
buildings I think permission might be re/used at 
present. If the judgment-debtor takes no steps 
to arrange, they might bo cold afterwards. 

"(Sd) H. Fraser, Comraicsloncr. 

22nd August 1828." 

Subsequent on 12th December 1898 tho 
parties entered into a compromise arrang- 
ing for the payment of the debt by in- 
stalments with the following condition 
added: 

"If tho afortfaid instalments aro not paid the 
decree-holder shall have power, without rogartl 
to his ebligation to proceed firrt against the 
morlMRed property, to immediately realise hie- 
monev in oxecutiou proceedings against tho per- 
sons and the entiro properly ot every description 
of us, the judgment-debtors. Wo shall bavo 
no right to put forward any objection of fact or 
law in respect of it and the Court will havo 
power to cauro our proporty to bo sold by auction 
without obtaining tbo sinctlon of the Commis- 
sioner." 

A fresh application for execution was- 
presented on 26 th October 1900 and 
w ithout any fresh application being mado 
to tho Commissioner for sanction, the 
property was sold and knocked down to 
Rasul Beg decree- holder for Rs. 705 on 
23rd December 1902. The respondents’ 
contention is, fir9t. that t ho Commis- 
sioner's order wa9 intended to dispense 
with the necessity for any further appli- 
tion for unction, a view adopted by the 
learned Subordinate Judge, and, secondly, 
that in any case the necessity for apply- 
ing for sanction was waived and that the 
appellants are now debarred from raising 
;his plea. Wo are unable to accept the 
interpretation placed on the Commis- 
sioner's order by the lower Court. All; 
•hat meant by the concluding sentence 
is that the refusal was not necessarily 
permanent and that sanction might be 
granted in future if the judgment-debtor 
took no ateps to satisfy the decree. We 
have frequently bad to deal with, and 
have ourselves passed orders in. some- 
what similar form, and we arequite clear 
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that the order was not intended to 
authorise the decree-holder to sell the 
proparty at his own pleasore whenever he 
might think it convenient to do so. It is 
also clear from t heir own subsequent con- 
duct that the parties themselves did not 
rogardithe order in this light. Cl. 3 of the 
compromise of Decemhor 1898 above re- 
ferred to runs thus: 

“I 4*roj io *>oJ faith and giva trustworthy 
asiur mca that on non*|>kyment of tho afo'esii 1 
Rj. -250 tho decree- holders and the credit j/' may 
*ci on the onditioo* in Cl. 2. At th »* lima tho 
Commissioner's order of 2 2nd Auiju-i l - refu- 
inR to sanction rulo shill not »t.\ud in the wav of 
tho uh." 

The or ler is thus distinctly an order 
refusing eanetiou an 1 the | >arlies treated 
it .s such in the verv comro niso which 



in execution of t mu ■ :igj 1 *.toj was 
dcoilod as itr hack • 1 898; Stftil 

Fid* flutiin v. KaUai-i (8). l*.isc»a- 
toulal. h>we/.)r, thsr h wing ovi.e l the 
looroe.li dder la believe tint he was o i- 
titio! f> gtttln property old without 
sanction, thsy uro row os*>ppo 1 front 
plo tding want of - mc'.iou a> invalid idng 
tne proceedings. This plea dually fails. 
Tncro Was uj reprosoaUtion deceiving 
tho opposite party and thereby, causing 
him to alter his position for the worse. 
\ "I jr.< pr mi : Mil 

ostoppsl. What tho parties did was to 
enter into m agroome.it to dispense with 
a sanction which under the provisions of 
S. *20. Oulh fraws Act, caul 1 not be dis- 
pori-o! With. Such an agreement is for- 
hrl by S 21. Contract Act. as intended 
to lefiat the provisions of S. 20. Ou lh 
liiws Act. If indeed wo could h >1 1 tint 
tho requirement of -auction un lor that 
section war insert ? 1 purelv in the in- 
turort of the dohtor, it would bo possible 
to hoi ! that he hid power to waive it. 
rail however is not the view which his 
pruvailei, and even apart from authority 
it was probably quito as much in tho 
public interest as in that of the individual 
~ 7. 11005) i O I 4091, 
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debtor that the restraint on the sale of 
land in execution of decree was enacted. 

It is admitted that prior to the sale of 
tho property no notice under S. 218 of 
the Code of 1882. to show cause why the 
decreo shoul 1 not bo executed, was issued 
to the judgment-debtors. The lirst ap. 
plication for execution was that dated 
21st May 1898, on which Mr. Fraser's 
order was passed and which resulted in 
the compromise of 12th December 1898, 
alreidv discussed Farukh Muhammad 
T-iki All', the original j Igoiont.dobtor, 
dial ou Utb duly 1900. On 20th October 
I'.iii i the respondents. decree-holders ap. 
plied to have the mines of his widow and 
children Drought on the recor 5 ns his 
log -.! rej re >01 Iv » under S. 281 of toe 
oil Dole On tl* • tin » date a separate 
ion wa or S. 256 of the 

Laid for the pointment f i guardian 
al litem of the minor jadgraent-debtori, 
• • ' Origin ily their 
mother Ml. T.t |iy * Begun wa- named ns 
u : - Imu of the female pi tin tit] • and his 
•• « r l no id \ i i Mil,-. i as 

’ iao of K i eim All. Tho appli. 

ciuon o outline I a stitornen' duly verified 
■ g i rdiani had no in- 
terest c Ivoiso to thi of tho minors. Mu- 
hximni » All Mirzi decline! to act <19 his 
bro ilers guardian, and ultimately Mt. 
Taqiya Begun agrocltoact as tho guar- 
l iii a litem <*f ili the plain tilfs and was 
form illy appointed by an or lor which 
runs: 

"Tip . I Btgs-n Is aopaiotfd guardian of tho 
rain it- Ktdm All. /aw wad I Bcjuin. Zakin 
K-.iii. MchJi an -I Ifvllya utgam." 

Tin application under S. 231 was how. 
over, ultimately li missed as prematuro 
on tho groun * th it no execution w.is ap- 
plisi for. the judg mont-debtora having 
ro;ul irly pii l tho instalments due from 
’hon under the compromise of 1898. 
S. 231, it may he uotel, did not provide 
for an application to bring on tho record 
the representatives of a deceased judg- 
ment. doctor, but for executing a decree 
against tlio legal representatives where 
tho ju Ig nont-dehtor bad died after tho 
passing of^ tho dooree. but boforo it was 
fully s&thfiod. The appellants' argument 
is that because the application under 
S. 231 was ultimately dismissed, the ap. 
ppiotment of Mt. Taqiya Begun as guar- 
dian ad litem of tho plaintiffs should be 
treated as being only for the pur pc 6 ) of 
deciding whether that application ehjull 
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ho allowed or not and though she was 
treated as their guardian ad lioero iu all 
tho -ubsj |uont proceedings, the plaintiffs 
shoul 1 bodaomel to have been unrepre- 
sented. This is to take much too narrow 
a view. 8. 450 provides for the appoint- 
ment of a guardian "for tho suit," and 
when once such a guardian had been duly 
appointed and had accepted the office, she 
was fully entitled to represent them in 
connexion with all the subsequent pro- 
ceedings which took place in the course 
of the execution of the decree. This dis- 
poses of tho question of non-representa- 
tion. 

The next application for execution was 
mado on 3rd November 1902. The do- 
cree-holders in their application stated 
tho previous history oi the case, and ac- 
fcually inserted a prayer for the issue of 
a notice under S. 248. They asked for 
execution by sale of the property. This 
was more than a year after tho disposal 
of tho previous application for execution, 
and both on this account and bociuse it 
was tho first application for execution 
against tho legal representatives notice 
undor S. 248 should have boon issued. In 
fact no such notice was issuod. The de- 
cree-holders gave in their application a 
summary of tho previous proceedings in 
connexion with the execution of the do- 
croo. Tho Court however merely asked 
tho office to report whethor sanction to 
tho sale by the Commissioner had been 
received or not. The office put up a ro- 
port drawing attention to Mr. Fraser's 
ordor of 22nd August 1898 and the Court, 
beingapparently satisfied with this. issued 
n s:il o proclamation, with tho result that 
the property was put up to sale and pur- 
chased hy the deoree- holder on 23rd 
December 1902. In all these proceedings 
the minors were duly represented by 
their mother Mt. Taqiya Began. 

It has been strenuously contended on 
the strength of the decision of the Privy 
Council in liaghunath Das v. Sun Jar 
Das Khetri (9) that the omission to issue 
notice under S. 248 rendered the sale 
absolutely uull and void. It will b9 
noticed, however, that the decree which 
was before their Lordships in that case, 
though based originally on a mortgage, 
was not a deoree for sale under the mort- 
gage but a simple money decree. Now 
there is a broad distinction to he drawn 
9. A I R 1914 e C 129=42 Cal 7 2=21 I C 304 
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bet wean a 9ale under a mortgage deoree 
and an attachment and sale under a 
simple mouoy decree. A mortgage decree 
directs the sale of the particular property 
described in it and tho jurisdiction to sell 
is derive 1 from the decree itself. On the 
other hand, a simple money decroe con- 
fers in itself no jurisdiction to sell any 
property whatever. A valid attachment 
is necessary before the Court can acquire 
such power. If therefore, attachment is 
made without the necessary notice being 
given to tho judgment-debtors to show 
cause against it, this is sufficient to in- 
validate the subsequent salo. But in the 
case of a mortgage decree which expressly 
directs tho salo of the property, the omis- 
sion to issue notice, unless it can be 
shown that the judgment-dobtors were 
prejudiced hy it, may be no more than an 
irregularity which might have ontitled 
the judgment-debtors to apply to set aside 
under 8.311 of the Code of 1882. Fori 
tho reasons given above both appeals i ail/ 
and they are accordingly dismissed with! 
costs. 

In Rasul Beg's suit a croas ohjoction 
has boon filed on the ground that the 
learned Subordinate Judgo wrongly ro- 
jeoted the claim for arrears of rent. It is 
difficult to follow the learned Subordinate 
Judge's finding on this point and tho 
learned advooato for tho appellants has 
bsen unable to support it Tho learned 
Subordinate Judge, while decreeing the 
claim for ejectment, dismissed tho claim 
for arroars of rent on tho ground that "no 
arrears of rent as claimed have boon 
proved.” The tenancy and the rate of 
rent having been established, it was for 
the defondants to show what part, if any, 
of tho rent alleged to ho in arrears had 
been paid up. Tho defendants did not 
even allege that the rent in suit had been 
paid. On the oontrary they disputed the 
sarkhats and denied tho existence of a 
tenancy. Under these circumstances the 
claim for arrear9of rent should have boon 
decreed in fall and we allow the cross- 
objection in Appeal No. 33 of 1916 with 
costs and modify the decree accordingly. 

The plaintiff will ba entitled to his full 
co$t3 in the lower Coart instead of only 
to proportiontae costs. 

B.V./R.K. Appeals dismissed. 
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Lindsay, J. C. and Kanhaiya 
Lal, A. J. C. 

Rudra Praia p Singh and another — 
Plaintiffs— Appellants. 

v. 

Ml. Umrai K unwar and another — De- 
fondants— Respondents. 

Pint Appeal No. 2 of 19 is, Decided on 
10th • I lino 1918. from decree of Sub- 
Judge, Bars Banki, D - loth December 
1917. 

(a) Will — Construction — Vetted remainder 
subject to maintenance grant to plaintiff — 
Plaintiff becomes entitled to property de- 
vised immediately on termination of life- 
estate. 

A Him! i tesUtjr devi-ed a lif'-est.ae in favour 
ol his vri.l jw. and on her death, a vetted rcrn.iu- 
ed in favour of bis grandson bv a prc 
ilaughl r. wk rn he had brought lip as hiic.vn 
son, subject I certain devisea for m.iintenanco in 
lavou of the pl.diilitli, nlio were also hisgrand- 
koii' hi ,innthi.r daughter: 

//<’. I : th it tho intention >f the testator \va> to 
provide i nmodiate means for the maiuten.iuce of 
the pUiutifl* after his death, and that therefore 
the plaint ifj - b.-camt entitled to tho properties 
d>' vised io thorn Itnmodutelr on toe happening 
of that OVQUt. ip .{'JO C 1) 

(b) Hindu Law — Widow — Surrender in 
favour of remainderman accelerated devolu- 
tion. 

V transfer of bn entire interest effected by the 
holder of a lifo-c-l tt» in ftrour o* tho remainder- 
man op.'raii- as a surrender aoeelcnling tho dr- 
vc hit Ion of the o ’tile in favour of the litter. 

IP ?90C lj 

Rnutdea hat, Gokaran Nath Misra 
un-l Gopal Sahiti—lor Appellants. 

H aiir liman and Ah Mohammad— 
for Respondents. 

Judgment.— The dispute in this case 
to Inf os lo the village Madarpur Bahadur 
Singli, which forme i put of tho estate 
belonging to Sarabjii Singh. Sarabjtt 
Singli wns a taluk »ar whoso father was 
entered at No. II in List 1 and No. 7 in 
List 2, uppendo I to Act 1 of I860. Hu 
had a wife, Mt. U.nrai Kunwar. who is 
dofondant 1, and 4 daughters, Mt. Bal- 
i-ijt, Mt, Sheoraji. Mt. Dilaram and Mt. 
Sirlaji. Mt. Balraja was a widow. Mt. 
Sheoraja had died, leaving two sons. 
Rudra Pratap Singh and DasrAth Lai, 
who are tho plaintiffs appellants. Mt. 
Dilaram died, leaving a son, 1‘iare Lal, 
who is defendant 2. Mt. Sirtaja is said 
to have had no issue. On 16th February 
1901 Sarabjit Singh executed a will by 
which he gave to his wife. Mt. Umrai 
Kunwar, a life estate in all the immov- 
able property belonging to him without 
uuy power of alienation, with a vested 


remainder in favour of l’iaro Lal, the son 
of the deceased daughter Mt. Dilar.un, 
whom he ha 1 brought up 33 his own sou. 
subject to a devise in favour of the pre- 
sent plaintiffs of the village Marl ar pur 
Bahadur Singii for their maintenance 
without any f*ower of alionafion. free 
from the piymont of CJovoiumeut reve- 
nue. generation after generation, so long 
as their line of descendants continued to 
oxist. and an annuitv of Rs. U00 per vear 
to Mt. Balraja for hoi life u. I of Rs. 1,000 
per annum to Mt. Sirtaji and her male 
descendants, so long as the male line of 
the descend tuts lid net become extinct, 
and tliereifter of Rs. 100 per annum to 
her feiml‘3 line The will recited a pre- 
vious gift of some property in favour of 
Mt Jafri Begun, his concubine, and the 
grint of i guziri to her son. Kiiat Singh, 
aod further etatod that all the moveable 
property and effects in the house, which 
Mt. lalri Bsgim occupied, were hers and 
that none of his successors -hall have any 
power to intcrforc with her possession of 
tho same. 

Sarahiit Singh died on fith March 191G. 
Mt. I mni Kunwar got mutation of 
names effected in her favour on his death 
in roepect of the entire estato. hut sub. 
sequently surrendered her life-estate ir. 
favour of Bine Lil. the remainderman 
mentioned in tho will, by a document 
which she executed in his favour cn 17th 
May 1917. The pUiutiils state that under 
the aforesaid will they became entitled to 
tho possession of the village Madarpur 
Bahadur Singh on the death of Sarahjit 
Singh; hut tho dofen fonts contend that 
tho will give no right to tho plaintiffs to 
claim tho said village, so long ns Mt. 
Umrai Kunwar was alive. The Court be- 
low accepted tho contention of the defen- 
dants an! dismissed tho claim. The 
interpretation put by the Court below on 
the will is not howevpr justified by its 
terms. Excluding the preamble, tbo ope- 
rative part ot the will is divided into two 
paragraphs, the first of which states that 
by virtue of that will the testator cancelled 
his previous will of 2Gth October 1895, 
and the second proceeds to make a devise 
of a life-estate in favour of Mt. Umrai 
Kunwar without any power of alienation 
and a vested remainder in favour of Piare 
Lal on hor death, subject to certain bo. 
quests which were described in four sub 
paragraphs or clauses. By one of these 
clauses the village Madarpur Bahadur- 
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Singh was given to the present plaintiffs 
and their descendants for their mainten- 
ance without any power of alienation. By 
the other clauses annuities were provided 
for Mt. Balraja and Mt. Sirtaja and the 
descendants of the latter and a provision 
made for the exclusion of certain property 
or rights previously given to Mt. Jafri 
Begam and her son, Kirat Singh, and 
the effects or goods lying in the house 
occupied by Mt. Jafri Begam, from the 
operation of the will in favour of Mt. 
Umrai Kunwar and Piare Lai. 

Each of thest clauses restricts or con- 
trols the main .bonuests made by 
para. 2 of the will in favour of Mt. 
Umrai Kunwar and Piare Lai. The con- 
tention of the learned counsel for the de- 
feu. hints- rospoudonts that these clauses 
restrict and control only the vesting of 
the ostute in favour of Piaro Lai on the 
doath of Mt. Umrai Kunwar and do not 
alfect tho intermodiato life-estate granted 
to Mt. Umrai Kunwar, is on the faco of 
tho document outirely untenable. So far 
as Piaro Till is concerned, no immediate 
benuost was mado in his favour, because 
as tho testator says in his will and Mt. 
Umrai Kunwar affirms in her deed of 
surrender, Piaro Lai was brought up and 
maintained by tho testator a9 bis own son 
and Mt. Umrai Kunwar was expected to 
look after him aftor his death. The con- 
struction adopted by tho learned Subordi- 
nate Judge is entirely unnatural, and doss 
not carry out tho intention of the testa- 
tor, which was to provide immediate 
moans for tho maintenance of the plain- 
tiffs and his surviving daughters after 
his death. The transfer effected by Mt. 
Umrai Kunwar of her life-interest in 
favour of the remainderman, moreover, 
operate as a surrender, accelerating the 
[devolution in favour of the latter: Behari 
| Lai v. Madho Lai Ahir Gayawal (1). 
We allow the appeal accordingly and de- 
cree the claim of the plaintiffs for pos- 
session and mesne profits to be ascertain- 
ed horoafter with cost9 here and hitherto 
and direct that the amount of the said 
mesue profits shall be determined by the 
Court below in the manner provided by 
0. 20, R. 13 (c). Civil, P. C. The defen. 

dants-respondents shall bear their own 
costs throughout. 

b.v./r.k. Appeal allowed . 

1. (1892) 19 Cal 236=19 I A 30 (P C). 
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Kanhaiya Lal and Daniels, A. .T. Cs. 

Bisheshtuar Nath— Plaintiff— Appel- 
lant. 

v. 

Hamid Mirza Beg and others— Defen- 
dants— Respondents. 

First Appeals Nos. 5 and 137 of 1916, 
and No. 12 of 1917, Decided on 27th June 
1918, from decree of Sub-Judge, Sitapur, 
D/- 30th October 1916. 

Deed Con (true (ion — Succession to taluqa 
settled by agreement — Interpretation of 
agreement — Transferable interest held ac- 
quired. 

A dispute regarding succession to a taluqabelong- 
ing to a Mubnmodan gentleman A in respoct of 
which proceedings under S. 145, Criminal P. C., 
bad been taken against its three claimanota, £, C 
and D, was settled by mutual) agreement the 
relevant terms of which were a9 follows: (1) The 
taluqa will not for the presont be divided. (2) The 
taluqa will be released in favour of all tho three 
claimants and tho evidonce adduced in the pro- 
ceedings undor 8. 145. Criminal P. 0., will bo re- 
garded as proof of possession of all <ot 'thorn. 
(3) Mutation of names in respect of tbo taluqa 
will be made in favour of all tbo three claimants 
subjeet to tho conditions laid down in the agree- 
ment. (4) Each of tho three claimants will take 
a few villages for his personal expenses. (6) ICaob 
of the three claimants will in succession hold tho 
office of tho taluqdar of the cotiro taluqa with- 
out the power of alienation. (6) All the debts 
due from A will be a oharge on tbo taluqa and 
the taluqdar for the timo boiDg will utllze tho net 
incomo of tbo taluqs In paymont of those dobts. 

(?) After payment of tbo entire debts tho net pro- 
fits will be divided equally between tho three 
chlniiDli. (8) If tho taluqdar for tbo timo being 
neglects the payment of debts or commits any 
brsach of trust, tbe man next aftor him may got 
him ousted and may himself assume that office. 

(9) In case of urgont necessity, prior to tbo pay- 
ment of tbo dobts duo by A, if tbo writing of a 
deed of alienation or hypothecation becomes ne- 
cessary. then the deed 'will be valid only wbon 
it is signed and executed by all t tbrce claimants. 

(10) The male children ‘ot D by non-biradari wife 
will get maintenance, and if C and D -happen to 
have no male children by biradari wives, tbe 
former will have such heritable interest a* may 
be permitted to them undor tho Mabomcdan law: 

Held: that under tbo above agreement C and D 
took a transferable interest in tbo villages as- 
signed to them as well as in their shares <in tbe 
taluqa, which they were competent to transfer 
even during tbe time when D was the talukdar. 

(P 591 C 2) 

Ram Chandra— lor Appellant. 

Mumtaz Hussain and Tara Shankar 
Sharma — for Respondents. 

Judgment . — These three appeals have 
been argued together, as the principal 
issue in each is tho same and depends on 
the construction of an agreement, dated 
12th July 1909, entered into between 
Ahmad Mirza Beg, Hamid Mirza Beg and 
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Amir Mirza Beg. The following pedi- 
gree given in the plaint in Suit No. 45 of 
1916, out of which First Appeal No. 137 
of 1916 arises, is necessary to explain 
the position: 

AGHA JAN BEG. 

I 

I I I 

Nawab All Mohammad All Mirza 
Beg, Ali Beg Beg. 

(Childless.) I 

Hamid Mirza Amir Mirza 

B|‘ "t 

Aziz Ahmad Farln Mirza 

Beg Beg 


I 

Ahmad Mirza Beg. 

I 

Siddiq Miiza Beg. 

I 

Faruq Mirza Beg. 

The dispute relates to Taluqa Auranga- 
bad, which belonged to Agha Jun Beg. 
His namo was entered in List I at No. 77 
and List 2 at No. 26 appended to Act 1 of 
1869. His oldest son, Nawab Ali Beg, 
died during his lifetime. Agha .Ian Beg 
died on 18th Jnno 1875. and was suc- 
ceeded by his second son, Muhammad Ali 
Bog, by vitue of a beqest, the effeot of 
which was to vest the estate in his oldest 
surviving son. Muhammad Ali Bog died 
child loss on 18th October 1908. On his 
doath disputes arose between his sole 
surviving brother Ahmad Mirza Bog, and 
his two nephews Hamid Mirza Beg, and 
Amir Mirza Bog, as to thoir rights in tho 
Taluqa and proceedings wore taken against 
them undor S. 145, Criminal P. C. to 
prevent a broaoh of the peace. These 
disputes were subsequently settled by 
mutual agreement on 12tU July 1909. 

The effeot of this agreomeut was that 
mutation was to be effected in respect 
of the taluqa in favour of all tho three 
claimants, that tho Magistrate, boforo 
whom the proceedings under S. 145. Cri- 
minal P. 0. were pending, -was to release 
the property in their favour, treating all 
of them as in possession, and that snbjeot 
to the conditions laid down in the agree- 
ment Ahmad Mirza Beg and after him 
Hamid Mirza Beg and after the latter 
Amir Mirza Beg were to hold the office 
of Taluqdar in succession without any 
power to transfer the property, except 
in oertain contingencies therein specified. 
The agreement made a provision for the 


personal expenses of each of the said per- 
sona and for the division of the remainder 
of the profits of the estate after the debts 
doe by the late Taluqdar Muhammad Ali 
Beg wore paid up. and further declared 
that after tho expiry of the tenure of 
office of Amir Mirza Beg, who was to be 
the last Taluqlar, the son or sons of 
Hamid Mirza Beg, horn of a biradari wife, 
would take a moiety and the son or sons 
of Amir Mirza Beg, horn of a biradari 
wife, would take tho remainder as abso- 
lute proprietors to the exclusion of the 
male descendants of Ahmed Mirza Beg, 
who in the presence of such sons were to 
get maintenance (Ex. 1). In pursuance 
of the said agi cement, mutation of names 
was effected in favour of Ahmad Mirza 
Beg. Hainid Mirza Beg and Amir Mirza 
Beg (Ex. 10). 

On 29th May 1912, Hainid Mirza Bog 
and Amir Mirra Beg borrowed Rupees 
93.000 from the Allahabad Bank, 
Limited, by means of two promissory 
notes, for the repayment of whioh 
Lachhmi Narain, tho defendant appel- 
lant in First Appeal No. 137 of 1916, 
stood surety. On the same date those 
porson9 executed on agreement in favour 
of Lacbhmi Narain. promising to repay 
him what ho might have to pay to tho 
Allahabad Bauk, Limited, on their ao- 
count with intorost at 1 per cont. per 
mensoin. As these persons subsequently 
failed to pay the monoy due to the Allaha- 
bad Bank. Limited, the lattor roalisod 
Jts. 93,120-6-0 from Lachhmi Narain on 
Hth October 1912. 

On 16th November 1912 Hamid Mirza 
Bog and Amir Mirza Bog executed a deed 
of simple mortgage in favour of Lachhmi 
Narain for a lac of rupees in considera- 
tion of the amount paid by the lattor to 
tho Allahabad Bank, Limited, on thoir 
account with the interest duo thereon 
and a sum of Rs. 5,821-4-0 duo by them 
on another account. By the said deed 
they mortgaged a 6-ftnnas share out of 
Taluka Aurangabad including the guzara 
villages assigned to them for their per- 
sonal expenses, and agreed to pay the 
mortgage- money within ton years with 
interest at 1 percent, per mensem, com- 
poundable half yearly (Ex. C-l). On 
14th May 1913 they made another mort- 
gage of a 4-annas 8-pies share of Taluka 
Aurangabad inclusive of the said guzara 
villages in favour of Lachhmi Narain for 
Rs. 40,000, agreeing similarly to repay 
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tlio same within ten years with interest at 
1 per cent, per mensem, ccmpour.dable 
half-yearly (Ex. C-3). On 2nd January 
191 1 they made a mortgago of what they 
described as their entire 10-aona3 8-pies 
share in favour of Lacbhmi Narain for 
Ks. 79,450, agreeing similarly to repay 
the same within ton years with interest 
at the same rote (Ex C-4). The conten- 
tion of Ahmad Mirza Beg is that the said 
mortgages were invalid, inasmuch as the 
mortgagors had no right to transfer the 
mortgaged property. The relief claimed 
by him in Suit No. 45 of 191G, out of 
which First Appeal No. 137 of 1916 ari- 
sos, is, however, confined to the mortgage 
of 16th November 1912 and that of 14th 
May 1913. 

No relief is claimed iu regard to the 
third mortgage. The learned Subordinate 
Judge found that the mortgagors had no 
right to mortgage the property iu ques- 
tion. On 24th February 1914 Hamid 
Mirza Beg offeoted a simple mortgago of 
the ontiro village Rampur, which was 
assigned to him for his personal expenses 
by way of maintenance, in favour of Seth 
Bisheshwar Nath and Ilafiz Muhammad 
Faruq in lieu of Its. 16,000 and ou the 
sauio date ho executed a lease of the said 
village in favour of the mortgagees for 14 
years beginning from 1321 Fasli on the 
rental of Rs. 2,700 per year, agrooing that 
the said rent might bo credilod by the 
mortgagees year after year towards the 
principal and interest due on their simple 
mortgage till the entire mortgage-money 
was liquidated. On the lessees’ attempting 
to got mutation of names effected in their 
favour Ahmad Mirza Beg objected that 
the lessors had no right to mortgago tho 
village or grant a lease thereof and he was 
successful. Seth Bisheshwar Nath ac- 
cordingly sued for possession of the lease- 
hold village with mesne profits for Rabi 
1321 Fasli or in the alternative for the 
recovery of money due on his mortgage 
by sale of tho mortgaged property. This 
suit, being No. 233 of 1915, is tho sub- 
ject of First Appeal No. 5 of 1916. The 
learned Subordinate Judge found that the 
mortgage and the lease were both invalid 
and he gave the plaintiff a simple decree 
for money subject to the right of Hafiz 
Muhammad Faruq to get such portion of 
the consideration as he might have ad- 
vanced. There was a third Suit No. 96 
of 1916, forming the subject of First Ap- 
peal No. 12 of 1917, arising out of an 
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attachment of a 5-annas 4-pies share in 
the villages Nimkhar and Pataunja, form- 
ing part of Taluka Aurangabad, obtained 
by Kedar Nath and Gauri Nath in execu- 
tion of a decree for monoy held by them 
against Amir Mirza Beg. An objeotion 
Sled by Ahmad Mirza Bog to the said at- 
tachment was unsuccessful, and tho pre- 
sent suit was filed for adeclaration that 
the judgment debtor had no saleable in- 
terest in tho property attached. The 
learned Subordinate Judge found in his- 
favour. The first question to be decided 
»s whether Hamid Mirza Beg and Amir 
Mirza Beg had acquired a transferable in- 
terest by virtue of the agreement, of 12th 
July 1909. The agreement so far as it is 
material for the determination of the 
above issue, runs as follows: 

“Wo ar« Abmad Mirza Beg. ion of Aglia Jan 
Beg. and Hamid Mirza Beg. sou of Nawab Ali 
Beg, and Muhammad Amir Mirza Beg, sou of 
Ali Mirza Beg casto Mogbal, residonls cf Auran- 
gabad. District Sitapur. A compromise bas been 
.rrived al amicably between all tho tbroo part- 
ies as given below: 

“(1) The Taluka Aurangabad in Sitapur will 
uot for the present be divided. <2)Tbo office of 
Talukdar of tbe entire Taluka Aurangabad, left • 
by Mir/* Muhammad Ali Peg. will bo held by 
Abmad Mira Beg. and after him by Hamid 
Mirza Beg. and after the latter by Amir Mirza 
Beg. and none will have tbo power to transfer 
tbe said property. During tbo time of ono, tbo 
others will not have tbo power to interfere with 
tbo work of collection* 1 in tbe Taluka and otbor 
administrative works, contrary to tbo terms of 
ibe compromise, buttboy will havo the right to 
inspoct tbe accounts. But if the Talukdar for 
tbe tiroo being neglects the payment of debts of 
commits any breach of trust, tbe man next 
after bim may gel him ousted and may himself 
assume that office. But the Talukdar, who is 
ousted, will get bis fixed maintenauco. But in 
case of urgent necessity, prior to tbe payment of 
tbe debt- cl Mir/a Muhammad Ali Beg deceased, 
if tbe writing of a deed of alienation or hypothe- 
cation becomes necessary, then the deed will be 
valid only when it is signed and executed 
by all tbe three persons. (3) Every one of the 
three parties will tak? for his personal expenses 
villages yielding Rs. 10.000 a year. Tho rent 
of such village, will mostly he in cash. Iu order 
to determine tbe grrss rental of a village, tho 
village papers for 1?C6 to 1310 will be consulted. 

Tbe Talukdar for tbe time being will pay with tbo 
entire Taluka the dues of the Government in res- 
pect of such villages." 

After providing for the maintenance of 
Siddiq Mirza Beg, the son of Ahmad 
Mirza Beg by a non-hiradari wife, and his 
male descendants, the agreement con- 
tinues: 

"(5) After the expiry of tbo tenure of office of 
Amir Mirzs Beg as Talukdar. i. e., when this 
chain of Talukdarf will be finished, tbe son or 
sons of Hamid Mirza Beg. born of a biradarl 
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wife, to the extent of one moiety, and the eon 
or sous of Muhammad Amir Mirza Beg, barn of a 
biradari wife, to the extent of one moiety, will 
divide the estate and hold proprietary poAitssion 
thereof, subject to the right of maintenance of 
Siddiq Mirza B:g and hi* heir*, as mentioned in 
Cl. 4 of this compromise. If Hamid Mir/a Beg 
died before gelling the cftice of Talukdar. the de- 
ceased's male issue, born of a birtdari wife, will 
get. so long as th« Talukdari 4 v stem lasts, the 
same maintenance and profit, which his or tbeir 
ancestor would b*vc received, if alive. (6) The 
moveables left by >fii/i Muhammad Ali Beg will 
be divided in equal -hare* between the three 
parties, except the elephants. bcr»e* and conve- 
yances given below the cost? of w here mainte- 
nance lui be*-c fixed ai.d which the m.irhnx of 
the fainilv will be entitled louve with the Taluk- 
dar’s nermis-ion." 

The agreement r.hen pioceeds to provide 
for the payment of the delta and the 
distribution of tho profits in the follow, 
ing manner: 

“(S), All tho lichtn bn.- from Mir/* Mulum- 
nw,.i All I n III L irg« do th i iu io I 

ihe I.iluk«i«r for the lime boing will utilise the 
income of the villages of tb. e. tito, other than 
tho maintenance vill.,ge*. after deducting there- 
,rom ,ho Govern ui« at revenue and defraving the 
' Mfpl ii eUonood the ntsii expense! do* 
cr:bfd below , in pavmeot of the af. reraid deht». 
'/* ! * ni '*'* i' »mIWj be i c«d i. r tu os, ... 
ol litigation, It is. therefore, left to the di*crc- 
tton of the Talukdar to spend a reasonable amount 

I : 

under-propri tore or other raixa out of the In- 
come of the estate other than tie maintenance 
'•llages. 'I ho co«t« of other lllifeti I Will ht 
determined in consultation with all tb. three- 
part .cs. Alter payment of tho entire debt which 
1 

Will be divided equally between the three persons. 

. C. each person will g..» n third during the life 
• imo of Ahmad Ulta a Beg KOod forbid. Amir 
Mirza Beg or Hamid Mlr/a Bee do not live till 

then, their male ohildrcn will receive the -am,. 
After Anmad Mirza Beg's death. Siddiq Mi,/. |* P . 

UI.4 of th!. compromise, w II ret ool the 
maintenance *ud II imid M.r/i Beg aud Muham- 
modAmlr Mina Beg or their «||i 

take the property in equal Quires.” 

Tho agreement winds up by describing 
interest which each wax to pot a* fol 
lows: 

“(12). In conformity with the com premia 
niutation of names in respect of the i|>„» 

SJ! M ?£*?.. ,U l , fav0Ur J 01 Ahmad Mir?* 
Beg. Hamid Mir/a Beg and Muhammad Amir 
Mir/i Bog subject to the conditions laid down 
In this deoi Ahmad Mir/s Beg will receive cog- 
8 es8ion subject to the condition* of this docu- 
ment. In tho case under 3. 145, Criminal p. 0 
a soparato application will be filed to the cflect 
that a compromise has been effected between the 
parlies and that now there is no dange- of a 
breach of poaco and that the evidence which ha* 
boou produced may be regarded as proof of pos- 
session of all tho tbreo parties and tbo ilaqa be 
released in Hvour of all the three parties" 

The Court below construes the deed a 


pivinp to Hamid Mirza Beg and Amir 
Mirza Beg nothing more than a right to 
share in the usufruct hot -ueb a constiuc- 
tion 13 inconsistent with the entiro tenor 
oft- In the first place the agree* 

ment states that the ilaqa shall he releas- 
ed in favour of all the three parlies and 
tho evidence adduced in tho proceedings 
under S. 14’*, Criminal I*. C, shnl! he re- 
garde I as proof ol the possession r. f all of 
them. In the .-ec end place it provides 
that in conformity with the compromise 
mutation of names in respect of the ihnpi 
shall he n sde in favour of Ahmad Mir/ - 
Deg, Hamid Mir /a Deg and Amir Mir At 
Dep subject rc the conditions laid lownin 
this deed. It concedes to Alin ad Mirza Deg 
and aftei him to Hamid Mir/a Deg and 
Ami: Mirza Do;: in succession the rnansah 
or the .* tlice, riignit > 01 posit ion of the taluq. 
dar for such line as ho may act in that 
capacity, maintaining ‘ for tho present" 
its indivi*ihj|ty r- iccogniscd by List 2, 
Ac* Jof I *-09. But it dcscribet each of them 
as acting talukda«-s or talukdnrs for the 
timo being (talukdar wuqt), and expressly 
states that if any of them neglects the 
payment cf debts or commits any breach 
of tiu«t the man next after him may pet 
him ousted and may himself assume the 
ollice. If the intention was to recognise 
Ahmad Mir/a Dogas the sole proprietor 
of the estate without any power of aliena- 
tion and to allow Hamid Mirza Dor and 
Amir Mir/a Deg only a share in the usu. 
fruct so longas they were alivethosuggea. 
tion that Ahmad Mir/." Deg could he 
ousted from his position of talukdar, if 
he neglected the payment of debts or 
committed any breach cf trust won 11 ho 
out of place. A breach of trust can only 
he committed by a trustee aud not by a 
proprietor. Ahmad Mirza Deg held by 
virtue of the agreement the management 
of the property on behalf of himself und 
his nephews Hamid Mirza Hog and Amir 
Mirza Beg. and tho male children of those 
two horn of biradari wives who were to 
succeed after the death of all the throe. 

By assigning the position or ofiico of 
talukdar to one man and maintaining in- 
divisibility "for the present", tho object 
was that the dignity or status of the 
family should not ostensibly ho reduced. 

In the third place, in the case of urgent 
necessity prior to the payment of tho 
debts due by Muhammad Ali Beg, the 
late talukdar, if the writing of a deed of 
alienation or hypothecation became necos- 
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sarv, all the three persons were autho- 
riseil to sign or execute such a deed jointly. 
If each of these persons was entitled only 
to a liie interest they would not have 
transferred more than the interest tbey 
possessed. If on the other hand 
Hamid Mirza Beg and Amir Miraz Beg 
were entitled to a share in the usufruct, 
the authority given to them to join in a 
sale or mortgage in certain circumstances 
and to obtain a release of the property 
in proceedings under S. 145, Criminal 
P. C. and to get mutation of names ef- 
fected in their favour jointly with Ahmad 
Mirza Beg would he without any signi- 
ficance. In the fourth place even the 
male children of Ahmad Mirza Beg wore 
pot absolutely deprived of all possible 
interest in the disputed property. If 
Hamid Mirza Beg nnd Amir Mirza Beg 
happened to have no more ohildren by 
biradari wives the former were to have 
such heritable interest n9 might be per- 
mitted to them under the Mahomedan 
law. 

The position of Ahmad Mirza Beg, 
Hamid Mirza Beg and Amir Mirza Beg 
was exactly similar in regard to tho as- 
signment of villages for their personal 
expenses and the distribution of the pro- 
fits except in so far that each of them 
was to act in succession or in a particular 
order as the talukdar or. in other werdsas 
tho custodian of tho dignity of tho family 
and the manager of the estate. Their rights 
in othor respects were equal. Each wa9 
to he treated as holding possession and 
entitled to get mutation of names in bis 
favour and if their rights wore greater 
than those of a person holding a share in 
the usufruct or a mere life estate, they 
could not but ho proprietary. In the 
latter instance tho restr iction on alienation 
imposed by the ngreement would be void 
under S. 10, T. P. Act. 

On the death of Muhammad Ali Beg it 
was disputed whether tbe property would 
devolve according to tbe Mahomedan law 
or according te the rule of primogeniture 
laid down in the aanad or family custom. 

Tho parties to the agreemept were in any 
case uncertain as to their rights. Under 
S. 22, Act 1 of 1809, Hamid Mirza Beg 
was the person entitled to succeed, but 
by virtue of the bequest Muhammad Ali 
Beg was held entitled to the estate 
(Ex. 20). If the estate went out of the 
statutory rule of succession laid down 
und3r S. 15 of that Act, the property could 
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still remain indivisible if the family cus- 
tom orsacad was to be applied, but would 
become divisible, if the Mahomedan law 
was to be held applicable uncontrolled by 
the sanad or the custom of the family.' 
The claimants to tho estate apparently 
agreed that all the three should hold the 1 
property together, that each ofthemshalli 
in succession holdjthe office of talukdar 
and manage the estate on behalf of him-' 
solt and the rest subject to the conditions 
laid down in the agreement aDd that on 
the death of all of them, the property 
shall devolve in a certain manner. The 
compromise was in the nature of a settle- 
ment of disputed claims, as held in Fai - 
yaz Husain Khan v. Nilkanth (l), Gaya 
Din Singh v. Syed Mumtaz Husain (2), 
Bhairo v. Parmeshri Dayal (3) and Ram 
Chandra v. Gopi Nath (4), it may be 
regarded as a transfer to which the pro- 
visions of S. 10, T. P. Aot are applicable. 
The corpus of tho estate passed jointly to 
Ahmad Mirza Beg, Hamid Mirza Bog 
and Amir Mirza Beg by virtue of the 
agreement ; and the restraint of alienation 
hoing void, each of them got an absolute 
estate, subject to tho conditions as to the 
management and the liko contained there- 
in. In Faiz Muhammad Khan v. 
Muhammad Said Khan (5) their Lord, 
ships of the Privy Council pointed out 
that in order to .show that an ultimate 
gift of the profits was less than a gift of 
tho corpus, some evidonco should be found 
in tbe context or in the circumstances 
affecting the property, tending to show a 
restriction of the interest given. The 
agreement in question contains only two 
restrictions, one against alienation or 
mortgage except in certain circumstances 
and tho other deducible from the ulterior 
disposition mentioned therein. But if an 
absolute estate was given to Ahmad Mirza 
Beg. Hamid Mirza Keg and Amir Mirza 
Bog, the restraint on alienation being 
void, the ulterior disposition would neces- 
sarily fail. 

There is nothing to show that any 6ons 
of Hamid Mirza Beg or Amir Mirza Beg 
born of biradari wives were alive or in 
existence on tbe date of tbe agreement. 

A gift in favour of persons unborn is not 
valid under the Mahomedan law and a 

1. (1901) 4 O C 163. 

2. (1907) 10 0 C 13C. 

8. (1S85) 7 All 516. 

4. (1915) 29 10 251. 

5. (1898) 25 Cal 816=25 I A 77 (P C). 
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restriction of the gift to th9 life of the 
donee is not allowed by the Hanafi law 
by which the parties to the agreement 
are governed (Tyabji's Mahomedan law, 
pp. 274 and 341. and Aineer All's Maho- 
medan law, Vol. 1, Edn. 4, pp. 64 and 
140). Eveu a life-interest can moreover 
bo attached, sold or mortgaged for the 
lifetime of the holder of such interest, 
unless such interest is restricted in its 
enjoyment to the holder personally. Such 
is not the case here. The assignment 
of oortain villages for personal expenses 
was only a method of enabling the per- 
sons concerned to recover money for those 
exponses directly without the interven. 
tion of the manager. The life interest is 
as inuoh saleable or transferable as any 
Other interest, though suoh interest can- 
not last for more than a limited duration. 
Tho learned counsel for Ahmad Mir/a 
Beg contends that if the iuterest of Hamid 
Mir/.a Bog nod Amir Mirra Beg be sold, 
his client will not ho able to carry out 
tho trust reposed in him, namely, tho 
discharge of the dobts due by Mahomed 
Ali Bog and tho preservation of tho pro- 
perty for the benefit of his grand nephew*. 
But tho payment of tho debts duo by 
Muhammad Ali Bfg has been declared by 
para. 8 of the agroumeut to be a charge 
on tho ostato and will follow the property 
in whatsoever hands it goes. Tho agree- 
tnont creates no other charge and so far 
as it givos a vested remainder to persons 
not shown to have boon in existence on 
the date of tho agreomont it is invalid. 
If tho restriction on alienation is void, 
tho gift over will moi cover fail. 

The appeals are therefore dlowed and 
theolaims of Ahmad Mirza Beg dismissed 
and that of Seth Bisheshwar Nath al- 
lowed, a docreo being granted to the Utter 
for possession of tho leasehold property 
subjeot to the rights, if any of his co- 
lesseo Hati/. Muhammad Farnq. The 
appellants will in tho circumstances got 
their costs here and hitherto in each case 
from the contesting respondents who will 
bear their own costs throughout. 

b.v./r.k. Appeals allcxced 


A. I. R. 1918 Oudh 395 

Lindsay. J. C. \ni> Kaniiaiya 
Lal, A. J. C. 

Muhammad Sher Khan — »*laintiff — 

Appellant. 

v. 

Swami Dayal — Defendant — Respon- 
dent. 

'• I • 78 < Deoi I 

on 19th June 1918, from decree of Sub- 
Judge, Khori, D'- 17th April 1016. 

(•) Transfer of Property Act (1882i, S. f>0 — 
Time fixed for redemption— Suit for red-*mn- 
tion before time expires is premature. 

A mortgaga-dced provided that if (lie principal 
and interest due on tho mortgage wn not paid 
up to ’he da to fixed for such pavmcol, the m' !t* 
f a« to late po*se*«ion of the morticed 
property. •• is to »prropri*tr its profits in lieu of 
interest without any liability to account to the 
mortgagor ? or lh * Profits. which exceeded the 
amount of interest at the contr *cl r \t - hv practi- 
cally half as much. erne to • retire to himself cer- 
tain further or collator •! advantage* »od to 
remain in por-e»*ion of the mertr.agfd prooerty 
for a ilxed period during which !h‘ mortgagor 
could no*, claim redemption. On ' h o mortgagor 
fa linj to nay the principal . nd interct »s 
stipulated in the deed, the mortgagee ent< red Into 
possession of the mortgaged property The mort- 
gagor then sued for redemption, alleging that ht 
was entitled to redeem duriog the period of tho 
mortn&aaV possession on th* ground that tho 
conditions In tbe mortcage-dotd constituted a 
deg on tbe right to redeem: 

Hell: that the mortage-deed did not contain a 
ckg on the right of redemption and that there- 
fore the suit premature. fP 39ft C ll 

(b> Contract Act (1872). S. Ifi— Borrower 
in need of money— Lender does not dominate 
his will. 

Urgent need of money rn the part of .» borrower 
does not of Itself place the lender in a position to 
dominate hi* will. (P 8!)7 C 2] 

Wazir Hasan and Ali Mohammad— lor 
Appellant. 

Gokaran Xath Misra and Ishwari 
Prasad— lor Respondent. 

Judgment— This is a mortgagor's ap- 
peal arising cut of a suit for redemption, 
which has been dismissed by the Court 
below on the ground that the plaintiff 
under tho tnorl gage-contract ha9 no pre- 
sent right to redeem. Whether or not he 
has that right is the matter for determina- 
tion in this appeal. 

A short statement of the material facts 
may conveniently ho given here by way 
of introduction. Tho plaintiff Muham- 
mad Sher Khan is a talukdar holding an 
estate in the Khori district and first en- 
tered into dealings with the mortgagee in 
this suit (or rather his fathor) in the year 
1904. By that time the plaintiff had en- 
cumbered his property to a considerable 
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extent. iieiul executed five mortgages 
hypothcatiog portions oi his estate in 
favour of two mortgagees, and the out- 
standing debt amounted to close on 
Ks. 72,000. The earliest mortgage execu- 
ted in favour oi a hanker named Dwarka 
Das can led interest at 12 per cent, per 
annum coinpoundable with six-monthly 
rests; on this the mortgagee had brought 
a suit and obtained a decree. The other 
four mortgages ware in favour of Ganosh 
Prasad; two ol these carried interest at 
the rato mentioned above, the third at 
15 per cent, per annum com pound able in 
the same way; the fourth loan was given 
at 12 per cent, per annum simple. To 
discharge these debts the plaintiff on 
31st August 1904 borrowed a lakh of 
rupees from Seth Raghubar Dayal, 
the fattier oi the present defendant: tho 
sum owing to the prior mortgagees was 
loft with Raghubar Dayal for payment 
and tho balance was taken by tho mort- 

mor ' . • 

To secure this loan the plaintiff 

executed a mortgage. It was agreed that 
interest should run at the rate of Rupees 
7-1-8 per cent, per annum payable half- 
yearly, with a stipulation that tbo interest 
should ho compounded in default of punctual 
payment, and the mortgagor undertook 
to pay off the dobt at the end of four 
years in tho month of Joth. It was fur- 
ther agreed that if tho mortgagor failed 
to pay four successive instalments of in- 
toroBt, or if ho failed to redeem on expiry 
of tho period mentioned, tho mortgagee 
was to have the option of taking posses, 
siou of tho mortgaged property for a 
period of 12 years during which the mort- 
gagor was not to ho entitled to exercise 
his right to redeem; the profits during 
the term of 12 \ear& during which the 
mortgagor was not to be entitled to 
exercise hifl right to redeem, i.e., the profits 
during the term of the mortgagee's pos. 
session, were to ho appropriated in lieu of 
interest and there wasto he noaccounting 
between the parties for this period, i ho 
mortgagor undertook to deliver complete 
possession to tho mortgagee, including 
possession of all sir and khudkasht lands 
and of all buildings. The mortgagee was 
to he allowed to appropriate fallen timber 
and to cut down four trees a year. Another 
condition was that when the mortgagor 
came to redeem on the expiration oi 12 
years lie was to be liable to pay to the 
mortgagee, in addition to principal and 


interest making up the mortgage debt* 
all sums recoverable from tenants on ac. 
count of arrears of rent and fcaqavi. The 
only other condition of which we need 
take notice i9 one by which the mort- 
gagee, while out of possession, agreed to 
receive payments of not less than Rupees 
3,000 at a time in reduction of the princi- 
pal sum. 

On 9th June 1908 before the period of 
this mortgage expired, the mortgagor 
ronwed the bond after an account had boon 
taken between the parties showing that 
the mortgagor owed Rs. 82,154-15-6. He 
paid up Rs. 154- 15 6 and tho frosh bond 
was executed for Rs. 82,000. This is the 
bond now in suit. The terms of this 
bond are for the most part identical with 
those of tho oarlior document, but the 
period for redemption was fixed at live 
instead of four years. Further the mort- 
gageo agreed that while he was out of 
possession ho would recoive pay moots of 
sums not less than Rs. 500 in reduction 
of principal. Thore was still a clause en- 
abling tho mortgagee to take possession 
for J2 years in case the mortgagor failed 
to redeem at tho end of tho fivo yours’ 
term, and under this clause the mortgagee 
is now in possession by virtuo of a decree 
of this Court dated 9th February 1915. It 
is admitted that before this docree was 
passed, the Court gavo tho mortgagor an 
opportunity of paying off the debt by pri- 
vate arrangement so as to avoid del ivory 
of possession to tho raortgagoo; tho mort- 
gagor however failed to take advantage of 
the indulgence. 


lie has now brought this suit for re- 
iemption and claims that he is ontitlod 
io recover possession, notwithstanding the 
:ovenant in the deed by which ho is do- 
>arred from seeking redemption for a 
»oriod of twelve years to count from the 
late of the mortgagee's taking possession. 
3e says that lie is entitle! to relief 
igaiust this contract on the ground that 
he bargain between himself and the mort- 
gagee is harsh and unconscionable and was 
irocured by undue influence, tho mort- 
;agse having taken advantage of his 
jecossitie? for the purpose of obtaining 
mfair terms. He asks the Court to treat 
his covenant, read with the other . terms 
>f the contract, as amounting to a clog 
in the right of redemption which cannot 
n equity he enforced so as to prevent ms 
low coming forward and asking to be re- 
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stored to possession on payment of princi- 
pal and interest. 

With regard to the plea of undue in. 
fluenoe, the Subordinate Judge has ruled 
that it was not open to the plaintiff in 
accordance with the doctrine of res judi- 
rata; in his opinion this was a plea which 
the plaintiff could have and ought to have 
raised when he was resisting the mort- 
gagee's suit for possession. We are not 
disposed to accept this finding of the Court 
below but wo agree with the finding 
which it came to on the merits of the plea, 
namely, that there was no proof of undue 
influence which would entitle tho plain- 
tiff to avoid the contract under the pro- 
visions of S. 1(>, Contract Act. The pi un- 
till gave oral evidence for the purpose of 
showing that the mortgagee ha I taken un- 
due advantage of him at the time tho 
mortgage was renowod. A good deal of 
that evidenoo wa» irrelevant, and what 


was relevant has been found to ho untrue. 
Wo agree entirely with thj judgment of 
the Court below on this point; tho evi- 
dence led by tho defoo l int proves nonolu- 
sively that the story told by tho plaintiff 
and his witne the events 

which happeool at the time the deed was 
renewed is absolutely false. It is clearly 
established by the defendant's evidence 
that the translation was ontorol into at 
tho plaintiff's own reiuost. that tho mort- 
gagee nevor pro-iso 1 for renewal of tho 
dool, and tint the plaintiff of hi « own 
froo will and without eom 0 f any 

kind executed tho deed now in suit, which 
was written out by his own mukht ir. one 
Abdul Qiyuro. Apart from the oral ovi- 
donoe there is nothing oither in tho cir- 
cumstances or in the tonus of tho docu- 
ment itself to justify the conclusion that 
tho mortgagee was in a position to domi- 
nate tho will of tho plaintiff at tho time 
tho mortgage was executed. In this con- 
nection it is important to consider the 
admission made by the plaintiff in tho 
witness-box that ho had no complaint to 
mako rogardmg tho terms of the mort- 
gage executed by hirn in the year 1904 . 
His statement on this point maybenuoted 
here: 

“I executed the former deed in favour of the 

defendant a uihor wiib allii, term.*, not und-r 

any uuduo-lnflu-nce brought to bear upon me bv 
the defon dant . father, but because I w*. b.dly 
In need of money at that time to pav of! certain 
decrees. I did not care much for that deed.*’ 

By this last expression we understand 
tho plaintiff to mean that he wasiodiffer- 
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ont and had no reason to complain of the 
terms offercl him by tho mortgagee. If 
this he so, he appear* to have no particular 
reason to i in peach Jiio present contract 
as being harsh and unconscionable, for 
the :orro> are more favourable to him 
than those of the deed of 1904. Whilo 
interest- is at f he **me r ate, the mortgagee 
gives the plaintiff tho right to make pay. 
monts of not- loss than Its. fiOO it a f jrr.o 
in reduction of principal. Upder the 
earlier deed the minimum sum •. Inch the 
mortgagee was hound to jecont on this 
account was one of Ks 3,000. While ir 
may ho true that the plaintiff stood in 
urgent nee l of rnonev when ho executeo 
the first deed, ther9 is nothing to shi.w 
that ho wanted more mouey when ha 
came to renew it. Indeed no money was 
advanced to him on the letter oooeslon. 
Clearly he wanted a renewal of the con. 
tract so i*s to secure * further opportu- 
nity of redeeming before the mortgagee 
exorcised his option to take possession of 
tho mortgaged property, and this the 
mortgagee agreed to give him. And in 
any case urgent nee I of money on the part 
of tho borrower does not of itself plaoo 
tho lender in a position to dominate his 
will. We aro satisfied, therefore, that 
no cise is made out for interference with 
tho bargain of tho parties on tho ground 
of undue influence. Next with regird to 
the argument that there is a clog upon 
the right to redeem from w hich t he plain- 
tiff is entitled in equity to he relieved, it is 
contended that tho right torodeem which 
was settled hy the contract is clogged by 
reason of the stipulation by which tho 
mortgagee is entitled to retain possession 
of the mortgage I property for a period of 
twelve years without liability to account 
to tho mortgagor for the pre-fits Tho 
plaintiff’s allegation in para 9 of the 
plaint is that under this arrangement tho 
mortgagee is now receiving pr fits which 
represent a sum of over Rs. 6,000 a year 
in excess of the interest agreed upon. 

The Subordinate Judge has notexpross- 
ed any definite opinion on this point, but 
he states that the defendant's ideader ad- 
mittel in the course of argument that 
net pro5ts exceed the interest hy at least 
tw j or three the thousand rupees a year; 
and before us it ha3 been argu*»d by the 
respondent's advocate that on flio:i9sump. 
tion that the excess amounts to Rs. 3,000 
a year there is no question of penalty, 
because on this reckoning the rate of in- 
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tereat lias been enhanced from the date 
of default from Rs. 7-1-8 per cent, per 
annum to 10 3/4per cent, per annum, which 
i3 still a moderate rate for transactions of 
this nature. Then again we aro referred 
on behalf of the appellant to the clause 
by which the mortgagee while in posses- 
sion is entitled to cut aud remove timber 
as also to the clause which renders the 
mortgagor liable at the time of redemp- 
tion to pay arrears of rent and taqavi ad- 
vances to tenants which may he recover- 
able. And lastly we are asked to con- 
sider the stipulation by which the mort- 
gagor is precluded from making payments 
on account ct principal during the period 
of the mortgagee’s jnissession. The case 
for the plaint ins, therefore, is that the 
mortgagee has secured to himself certain 
further or collateral advantages which 
constitute a fetter upon the right to re- 
deem. 

Tho agreement hy which the exercise 
of tho right of redemption is postponed for 
a poriod of twelve years cannot by itself 
bo toatod as a clog: tho parties are al- 
lowed to settio the preiol of redemption 
hy con tract between themselves, and to 
arrange the date aftor which redemption 
may be bad. Mere we have a time for 
redemption lixoJ by tho parties thom- 
solvos, aud uoloss the mortgage is, if it 
logally can bo, a-tt >s5o 1 from the mufruot 
meanwhile, there is no grouud apparent 
upon which the plaintiff should he al- 
lowed to depart from his agroemeut and 
seek redemption at an earlier date. The 
clause by which the mortgagor is debarrod 
from making payments towards principal 
during tho period of the mortgagee’s pos- 
session is part aud parcel of tli9 arrange- 
ment by which tho exorcise of the right 
of redemption is postponed: it is not a 
collateral or in dependent clause in restric- 
tion of the exorcise of a right already 
agreed upon. As for the other terms to 
which our attention ha9 been drawn, 
they ere concerned with the terms upon 
which redemption may h3 bad when the 
time for redemption arrives, and the -mos. 
tion whether they are to ho treated as 
ponal within t’oe meaning of S. 74. Con- 
tract Act, is not one to he dealt with at 
the preseut stage, when th3 only matter 
beforo us is the right of the plaintiff to 
In ing this suit for redemption in contra- 
vention of the terms of the contract. We 
bold that the suit for redemption is pre- 
mature and affirming the decision of tho 


Subordinate Judge direot that the 
be dismissed with costs. 

B.v./R K. Appeal dismissed. 
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Kanhaiya Lal and Daniels, A. J. 0, 

Adilya Prassd— Defendant — Appellant, 
v. 

Muhammad Mubarak Ali Shah — Plain- 
tiff — Respondent. 

First Appeals Nos. 123 and 148 of 
1916. Decided on 15th July 1918, against 
decree of Sub-Judge, Gonda, D/- 30th 
June 1916. 

(•) Evidence Act (1872), S. 92, Proviso (6) 

Oral evidence to prove relation of docu- 
inent to existing fact* is admissible. 

Wuere an instrument is ambiguous or contains 
a description which is imperfoct or inaccurato 
as to existing /acts, evidence is rooeivablo of all 
the circumstances surrounding the instrument 
f:r the purpose of throwing light on its interpre- 
tation, for it is by these, as by a lamp, that the 
instrument has to be road. {P 400 C 2] 

Where the language of a dooument is not clear 
and applies partly to one sot of existing facts 
and partly to another, tho rights possowod by 
tue vendor may bo helpful in dotormlnlng to 
which set of facts the description in tbc aalo-dood 
was Intended to apply. IP 400 C 2] 

(b) Oudh Rent Act (1886), S.7-A-S.7-A 
applies to sale of exproprietary rights or 
their relinquishment for Consideration- 
Failure of consideration in respect of pro- 
prietary rights —Compensation can be claim- 

The prohibition contained In S.7-A Oudh Rent 
Act applies only to tho sale of cxproprlotary 
rights or the relinpuisbment thoroof for contido 
ration. Where a person soils what ho does not 
own. agreeing at tho same time not to claim ox- 
proprietary rights therein, the veudeo can olalm 
compensation for tbc failure of tho vondor to 
make good his proprietary title. IP 402 O 1) 

(c) Transfer of Property Act (4 of 1882), 

S. 55— Vendor is entitled to interest on un- 
paid purchase money. 

Undor S. 55, T. P. Act a vendor has a right to 
claim interest on tho unpaid purcha--o-monoy, 
unless be has bv his own conduct disentitled 
himself to it. ' [P 402 C 1) 

A. P. Sen and J. K. Banerji—lor Ap- 
pellant. 

I Yaxir Hasan. A. Shaw and Mahamud 
Bey — for Respondent. 

Judgment.— These appeals arise out of 
a claim brought by the plaintiff, Mubarak 
Ali Shah, tor the recovery of tho unpaid 
portion of the purchase money due to him 
with interest thereon under a sale effect- 
el bv him in favour of Achambhit Dal, 
tho father of the defendant, on the 3rd 
.Tune 1905. Tho sale comprised a 5 annas 
7 pies 4 kirani3 share in tho village 
Lon av van Dargah. bearing Had ba9t No.668, 
with the hamlets and other lands ap- 
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pertaining thereto and included 20 bighas 
of sir and khudkasht ianda, stated to 
have been held by the vendor. The sale 
was effected in lieu of Rs. 22,968, out of 
which Rs. 2,500 formed the consideration 
for the relinquishment by the vendor of 
his possession over the sir and khudkasht 
laud?, or in other words, of such expro- 
prietary or occupanoy rights as he might 
acquiro therein by virtue of the sale. 
With the exception of Rs. 11,885 left in 
deposit with the vendee for payment to 
the vendor at any time he might require 
it by instalments or othorwiso before the 
end of August 1905; the rost of the con- 
sideration was received by the vendor. 
Out of the said sum of Rs. 11,885, Rupees 
5,465.15.6 havo since been admittedly 
received by the vendor. The dispute in 
those appeals rehtes'only to the balance of 
Rs. 6,119 0 6 and the interost payable 
thereon, ft appears that after the exe- 
cution of the Mid sale. deed two rival 
«mts for pre-emption were Riel, one hy 
Mfc. Uuqaiyi Rihi anl the other hy \ft. 
Hatifunnisa, both of whom wore 
of the vendor and also cosharera in the 
village. They alleged that a portion of 
tho consideration ontnred in the sale deed 
"y : Thai 

1 ‘ >1 ulimatoly failed, because it was 
originally filed in v wrong Court and 
when filed again in the pi 
had become barrel by time. Mt. fntif- 

unnm succoodel in getting a decree for 
pre-emption sublet to thd |mmcnt of 

' • 1 0 6 , to fubar k 

the b!lUnco ot Rupees 
1 *ru ; ? ' t0 11,0 V0n,1 ° 6 (Ex. 7). 

this dooroe was passed on the Uh 

M* brU l\7if 19I °‘ ° n lho ,Jn l : ' Iarch 
th« v U,H,m Pa,f| Rt - 8,419-0-6 to 
ho vendor out of Court. Tho balance 

lHvo e n",n t0i T’‘ C0Urt ,or '» 

tie vendee. These payments wero not. 

however, considered to he an adequate 

compliance with tho decree andhor claim 

loi me-emption consequently failed Mt. 

Utilanniga then got a decree against 

Mubarak Ali for tho refund of tho 

“ouoy which she had paid to him with 

interest thereon at 6 per cent perannum. 

»ho real . ;M the same from Muharak Ali 

onah on the 2ud March 1910. In the 

present suit Mubarak Ali Shah seeks to 

o(°hT K, . 0,419.0-G. b.in« H.e l.alanoo 

OI the purchase money payable to him, 

interest thereon by the enforcement 
of ms hen ovor tho property sold. Tho 


main defence was that the vendee did not 
get possession over a 5 annas 7 pies 
4 kirant9 share of the laud comprised in 
Chak Gudar Shah, which, according to 
the defendant, formed part of t he pro- 
perty sold, and that the vendor also failed 
to deliver possession over 
of the sir area in their entirety, which 
he had agreed to sail. It is contended that in 
consequence of the failure of tho plaintiff 
to place the vendee in possession of Chak 
Gudar Shah and tho wholo of tho sir 
area, tho vendee was entitled to com- 
pensation in respect of tho same. It was 
further pleaael that Rs. 2,000 had been 
paid to tho vendor, the receipt of which 
acknowledged by him in the course 
of H ! for pi j-orai t ion filed by Mt 
Litifunnisa; but that |doa is not uow 
presto d. 

The Court below found that i plaintiff 
bad not igreo 1 to sell any portion of the 

16 

hold that tho plaintiff sol 1 to the ft*, her 
of t'.e Icfec iant only i 5 annas 7 pies 4 
• ir.ni . share in the village Louawan 

• 

St comprise 1 20 acre s of sir an l khudkasht 
!*n 1*. .ii; 1 *bo defendant was entitle I to 
Rs. 1 625 on account of compensation for 
the fiilureof tiio pkintifl to secure him 
in pdMOMion of t<»o entire sir and kliud- 
ka«ht area agios 1 to he sold. It decreed 
the claim accordingly for Rs. 4791-0.6 
but alio wo I no intorost on it. L<oth tho 
parties appeal. 

T > firel questioo fo- eourlderation is 
whothor any portion of the land situatod 
in Cb*k Gudar Shah was comprised in 
the sale. The silo- iee 1 describes the pro- 
per ty sold as i 5 annas 7 pie3 4 ki rants 
u in the village Lonawan D.ugah, 
dl It No 668, together with 
all hamlets. 1 inds, etc., appertaining 
to tho same It gives the boundaries of 
tho villago and further states that the 
sale shall include a 5 annas 7 pies 4 
kirants share 

‘‘without subtraction or reduction, in all purwss 
btinbU sad lands, clc , lank*, pukhta and 
!:bam well*. Djrg.-th and rio«qun, clc., etc 
along with iucoir.o fr in pro-euis otc. together 
with village site*. dib. dadar. roods, straw, fish, 
jalkar, baukar. tinni. pa«ahi, ole., etc , fruit 
bearing and nonf-uit bearing trres, and all 
sayor items, etc., zoroiodari riphte, parjawat, 
ebaukidir and pitwari rates, houses ol truants, 
otc., etc., whatever iliero exists < r may conic tc 
cxi«t hereafter, r,ud app'Hainini: t-> ih' village 

bonawan aforesaid, without evcsitit d tj anv 
right or thing. (Ex. B-2)." 
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It is admitted that the village Lona- 
'van Dargab is divided into several 
Mahals, ono of which is the Mahal 
in which the vendor owned a 5 annas 
7 pios G kirants share. His father owned 
the entire IG anuas of that Mahal and 
though on bis death in 1895 the name 
of tho plaintiff alone was entered in 
the reveuue papers in succsssiou to him, 
tho widows and the daughters of the 
deceased subsequently succeeded in ob. 
tainiug their shares, leaving the plain- 
tiff owner of only a 5 annas ? pies 
4 kirants share on the date of the above 
sale. His fathor also owned a 4. annas 
sharo in another Mahal, called Chak 
Gudar Shah in respect of which a deed 
oi trust was exocutod by him, dedicat- 
ing tho property for certain specific pur- 
poses. Tho former was ancestral pro- 
perty, tho lattor was obtainod by him by 
purchase from Beni Mad ho. The revonuo 
assessed on tho formor was Rs. 1.000 
and that on the latter Rs. 125. Thero 
was no necessary connexion between the 
main village of Lonawan Dargah and 
this Chak, except that they were surveyed 
togothor and givon a single hadbast 
number in tho settlomont rocords. Thoro 
wore separate khowats prepared in res. 
peot of tho raaiu village and tho Chak 
area (Exs. 23 and 24). The share-holders 
of tho main village were not necessarily 
oosharors of tho Chak and tho sharers 
too, where the cosharers woro common, 
were not the samo. 

In other words, tho village proper and 
tho Chak wero separate entities both 
for the purposes of the settlement records 
and tho payment of revenue, though 
thoy formed separate parts for survey 
purposes of tho same hadbast number. 

Tho hamlets and land referred to in the 
sale deed were the hamlets and land ap- 
pertaining to the village proper, that is. 
within the Mahal and not outside it. 

Tho salo-deel makes no reference to the 
Mahal known as Chak Gudar Shah, in 
which tbo piaintiff holds no proprietary 
share. 

The mention of tho hadbast number 
is only a part of the geueral descrip, 
tion and is by itself insufficient to 
establish that the vendee acquired any 
rights to the Chak by virtue of the sale. 
Being an independent Mahal the chak is 
in no way appurtenant to the village 
proper and there is nothing to show that 
the rest of the description of the share 
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sold or the boundaries given in the sale 
aeed cover it. 

, i?!? 1 *, 00 Proviso 6, Evidence Act(l of 
1^/2;, lays down that any fact may be 
proved which shows in what manner 
the language of a document is related to 
existing facts In Balkishen Das v. 
n.t.Leggei D their Lordships of the 
1 rivy Council pointed out that* while 
tho intention of the parties to a deed 
could be gathered only from a considera- 
tion of the documents themselves, such 
extrinsic evidence of circumstances could 
be admitted as might be required to 
show the rolation of the written language 
to the existing facts. In Mating Kyin 
v. Ma Shwe La (2) tho view taken 
was by no means different, for all that 
their Lordships of ths Privy Counoil 
there say is that ns against the par. 
ties to an instrument or their represen- 
tatives, the reception of oral ovidenoo 
should he confined to the ambit pres- 
cribed by S. 92. Evidenco Act. 

In other words, where an instrument, 
is ambiguous or contains a description 
which is imperfect or inacouratoastooxist- 
ing facts, evidenco is receivable of all tho 
circumstances surrounding tho instru- 1 
moot for tbo purposo of throwing light 
on its interpretation, for it is by these,, 
as by a lamp, that an instrument has to 
be road. Tho rights possessed by tho 
vendor may not afford a tost for dolor, 
mining the nature of tho interest which, 
he intended to convoy; but where the 
language of a document is not clear and 
applies partly to one set of existing faots 
and partly to another, tho rights posses- 
sed hy tho vendor may bo helpful in do- 1 
torroining to which set of facts the des- 
cridtion in the sale. deed was intended to 1 
apply. If the hadbast number be taken 
by itself, it might be wide enough to in- 
clude the entire area which it represents: 
hut the description of tbo sharo conveyed 
and the nature of tho interest held, 
read with tho fact that Chak Gudar 
Shah wa® a separate revenue entity not 
owned by the vendor and that the extent 
of the share held by the vendor therein 
as a trustee was Dot tho same, leave no 
room for doubt that the Chak could not 
have been intended to be included in the 
sale. The subsequent conduct of the 
parties is not inconsistent with tho above 

1. (1908) 22 All 149=2? I A 58 (P C). 

2. A I R 1917 P C 207=15 C»1 32C=3 L B R 
114=48 I C 61=11 I A 236 (P C). 
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construction. It is admitted that the ven- 
dee never got possession of even an inch 
of land in Chak Gudar Shah. Yet we 
find him admitting in the application for 
mutation of names, filed by him soon 
after his purchase, that ha had received 
possession over the whole of the property 
sold. 

In the suit filed by Mt. Latifunnisa for 
pre-emption, the vendee similarly ad- 
mitted that he owed some money to Mu- 
barak Ali Shah in respect of the sale iu 
qoostion an l that Mubarak Ali Shah had 
not infringed any of the conditions of the 
sale- deed (Ex 6). It is however iignfi. 
cant that in the written statement filed 
by the vendee and hi* son, the present 
defondant, in the previous suit instituted 
by the presont plaintiff fur the recovery 
of the unpai I portion of the purchase- 
money, there was no Allegation th*t the 
land in Chak Gu iar Shah was included in 
the sale, and no component ion was cliirn 
ed for the failure of tho vendor to dc 
liver possession over it. Wo agroo with 
tho learned Sihordin .to Judge iu thinking 
that tho plea that Chak Gudar Shah was 
inoluded in t he s ilo is an afterthought and 
tint at the time ol the execution of the 
anlo.dcod tho partios lid not eontompUte 
that it was part of the same. Tho ven- 
dee, moreover, ilmitted in his previous 
deposition of 2Ut July 1908 that h* lore 
purchasing tho property he ha I ascer- 
tained it* income by looking info tho cer- 
tified oopins and private pipors of Mu- 
baruk Ali Shah, that ho had also in juir- 
od from the people of the village and 
learnt that tho land was worth Ha. 25 
por higha khain, the total area being 
1.300 or MOO kaoha higlms (Ex. G). Tne 
defendant similarly admits in his deposi- 
tion iu the present suit that lie had so 
opportunity of sowing tho khetauoi and 
othor pipers relating to the property 
sold More agreeing to the purchase. 

It is unlikely in the circuin-ianco* that 
the vendee or the defendant would have 
omitted tomike an explicit mention of 
Chak Guiar Shah, otherwise known a* 
Mihal Mszhar Husain, in the sale. deed 
or omitted to take possession of it, if it 
was inoluded. In a suit filed by Mt. 
Ruqaiva Rihi against Mu'.arak Ali Shah 
m 1901 for the recovery of possession 
of her share of tho property loft bv her 
father, o*»e of the matters in dispute was 
whother Chak Gudar Shah was waqf pro- 
porty. The defendant appeared as a 
1918 0/51 ft 52 


pleader in that case for Mt. Ruqaiya I3ibi 
and argued that it was not waqf (Ex3. 2l 
and 2s) lie could not therefore have 
been uowaro of too existence of the Chak 
or of tho nature of tho rights which Mu- 
barak Ali Shah held therein. His failure 
to take poshes -ion cf Ci.ak Gudar Shah 
for more than 11 years subsequent 
to tho sale is inexplicable, except on 
the hypothesis that he (reared the 
Chak as excluded from the -ale. 

The next question for eou*i 1 .alien is 
whether tho plaintiff sold (lie entire 20 
biglias of si m l ki.udkasht ian.i- specified 
in the sale deed or only a proportionate 
share therein and whether the defoliant 
is onti’led to claim any compensation for 
tho failure of the plain till to secure him 
in possession of more than a proportionate 
sharo. The term9oftbo tale deed on this 
point are ckar and specifio. The sale 
purport* to convey the entire 20 bighas, 
p-oifying the numbers borne by them; 
and the application for mutation filed by 
tho plaintiff in pursuance thereof says 
the time 'Ex«. B-3 m l B-5). Tho plain- 

riff 'ipnaren'lv t rested them as belonging 
exclusively to hi n m l as he was not able 
to secure possession of more than a 5 
annas 7 pies 10 kirants share of tho same, 
the deien 1 mt is entitled to claim com. 
I>en* ition for the portion cl which ho was 
deprived. In the sale dood the vendor i9 
state*! to have received from tho vendee 
Hs 2 500 on account of sir aud khudkist 
lands, the right to cultivate which the 
vendor agreed to relinquish. There is a 
further covenant that if the von lor fails 
to put the vi ndee in po--e-sion thereof ho 
shall be liable to pay damages at the rate 
of Rs. 3 per higha kham or that if ho 
olaimed anv sir or khurika-ht land and 
any right of hi«, occupancy or ex- pro- 
primary, in respect thereof was declared, 
bo shall jay to the vendee the price of 
the (urns at the rate of Rs. 35 per higha 
kham. That covenant cannot, however, 
be specifically enfo*ced; nnd all that the 
vendee can clai n is a reasonable compensa- 
tion for that of whiah ho has been depriv- 
ed. The Court below has reghtly «1- 
lowed the defendant a proportionate 
amount out of Rs. 2,500 on account of 
the loss sutfeed by him. 

It i9 contendel on behalf of the vendor 
that the agreement to reiin iui-«h ex-pro. 
priotary rights for consideration was j n 

contravention of S. 7-A. Oudh Rent A c t 

(22 of 1886), which was added by U. p 
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Act 12 of 1901, and was, therefore, void. 
So far as the 10 annas 14 pies 16 kirants 
share of the sir and khudkasht lands are 
concerned, the sale was, however, a trans- 
fer of the alleged proprietary rights which 
the vendor claimed therein in addition to 
an agreement to give up possession and 
relinquish any ex-proprietary rights, 
which might be acquired by reason of the 
transfer. S. 7-A, Oudh Bent Act, does 
not cover that portion of the contract 
which relates to the sale of the pro- 
prietary rights, and the decisions in 
Murlidhar v. Pcm Iiaj (3) and Bhikkam 
v. Ghasi Ham (4) do not apply to the 
sale of such rights. As pointed out in 
Ikramullah v. Moti Chand (5), which 
was confirmed by their Lordships of the 
Privy Council in Moti Chand v. Ikram 
UP ah Khan (0), the prohibition applies 
only to the sale of ex-proprietary rights 
or the relinquishment thereof for con- 
sideration. Whore a person sells what 
he does not own, agreeing at the same 
time not to claim ox- proprietary rights 
therein I lie vendee can claim compousa- 
tion for the failure of the vendor to make 
good his proprietary titlo. 

The Court below has rightly allowed 
the defendant a sot off for Ks. 1,625, but 
has orrod in refusing to allow the plain- 
tiff iuturest on the balance of tbe pur- 
ch ase- money due to him. Under S. 55, 

T. P. Act, a vendor has right to claim 
the unpaid purchase money with interest 
hut he cannot claim any interest prior to 
2nd March 1910, because, as the Court 
below has pointed out, he has by his own 
oonduct disentitled himself to it. By 
virtue of the sale he was to have received 
the money by instalments or otherwise, 
as he might require it by the end of 
August 1905. According to the accounts 
tiled by tho defendant, various item, 
were paid to him from time to time up 
to 16th November 1905 (Ex. B-49). The 
two suits for pre-emption followed, in 
which the present plaintiff pleaded that 
the sale in favour of the father of the 
defendant was fictitious. It could not be 
reasonably expected from tbe present 
defendant, in the face of that statement 
of tho vendor aod the claims for pre- 
emption then pending, that be should 
i. (I90O) 22 Ail 205 

4. (1907) 10 O C 2*3. 

5. (1911) 31 All G*o=ll I C 17. 
u. a I R 1916 P C 59=39 All 173=39 l C 
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have made any further payments till the 
claims for pre-emption were finally de 
cried The claim of Mt. Latif-nn-nisa 
failed on fth February 1911 (Ex. B-22> 
and the claim of Mt. Ruqaiya Bibi had 
tailed earlier. The plaintiff became entit- 
led thereafter to claim the unpaid pur- 
chase-money with interest thereon from 
7th February 1911 at 6 per cent, per 
annum. He received the balance of the 
purchase, money now claimed by him from 
Mt. Latif-un-nisa on 2nd Marob 1910 but 
he had to refund the same with interest 
at the above rate (Kxs. 2 and 3). In 
other words, he did not receive tho benefit 
of that payment and as from tho dato 
whon the suits for pre empticn ended, he 
is entitled to bo placed in tho same posi- 
tion in which ho would have been, had no 
payment been made. 

The appeal of tho defendant is, there- 
fore, dismissed with costs ar.d that of tho 
plaintiff allowed with proportionate coats 
here and hitliorto in so far that ho will he 
ontitled to interest at 6 per cent, per 
annum on tho sum of R 9 . 4,794-0.6 al- 
lowed to him by the Court below from 
7 tli February 1911 till the date of pay 
ment. A fresh decreo will he prepared 
in terms of O. 34. R. 4, Civil P. C., and 
six months tiruo will he allowed for 
payment. In other respects tho decree 
passed by tho Court below will be con- 
firmed. 

B.v./r.k. Decree modified. 
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Lindsay, J. O. 

Manna Lal aod others — Plaintifls — 
Appellants. 

v. 

Bhaywandtn and another — Defendants 
—Respondents. 

Second Appeal No. 195 of 1917, De- 
cided on 20th August 1917. from deoree 
of Dist. Judge, Lucknow, D/- 17th April 
1917. 

(a) Hindu Law — Debts — Father— Son’s 
obligation to discharge debts during father’s 
lifetime cannot be enforced. 

So long as the fatbci in a Hindu family is 
alive, the piout obligation ti di6cbargo bis debts 
trnicb is imposed by tbe Hindu law upon his 
tons cannot be enforced. (P 403 C 2] 

(b) Hindu Law— Debts — Coparcener— De- 
cree against coparcener's interest in joint 
property is liable to attachment and sale. 

L'naer a decree again*! any individual copar* 
cecer for bis separate debt, a creditor may during 
the life of the debtor seize and sell bis undivided 
interest in the family property. [P 403 C 2J 
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St. C. Thompson — for Appellants. 

Sasudeo Lal — for Respondents. 

Judgment . — The decision of both the 
lower Courts in this ca9e i9 erroneous and 
must be set aside. The facts of the case 
may be very 'briefly stated: One Bhag- 
wandin, who is defendant 1 in the suit 
out of which this appeal has arisen, made 
a mortgage in favour of defendant 2 Na- 
raindin of a 4 pies share in certaiu zarnin- 
dari property. This mortgage was made 
in the >ear 1907. Liter on the mortgagee 
brought a suit for foreclosure, the defen- 
dant impleaded being the n ortgagor 
Bhagwandin. When that suit was insti- 
tuted, the sons of Bhagwandin, who are 

the plaintills in the present case, applied 
to bo made parties on the u round tlut 
they were interested in the -ubjecr-rmiUor 
of the dispute. The def.nco whijh they 
put forward was that the pr» p.»ity was 
joint ancestral family property that 
father ha 1 no right to rnoi 
tral property an I that there was no re- 4 - 
son which in law would justify the passing 
of a decree which would hind the family 
property on the ; hat tho 
hcon borrowed for legal nece-siiy or in 
tho interests of tho joiut family. Tho 
Court which was douling with that ca-o 
gave effect to this defence. It dismissed 
tho suit for foreclosure but gave a personal 
decroo for tho mortgage debt against t >o 
father Bhagwandin. Thereafter the de- 
eroo. holder proceeded to tako out execu. 
tion of this personal deoree and in execu 
tion it sooras that he attached tho I pies 
•Mre whioh had beon mortgaged in tho 
year 1907. The sons objected to this attach, 
mont. Choir objection was disrois*eJ and 
in consequence of the order of dismissal 
tiioy hied the present declaratory suit, 
me relief whioh was claimed in the suit 
was that it should bo doclared that the 
ontiro family property was exempt from 
attachment and sale in exooution of tho 
personal decree obtained against Bhag- 
" and in, the father. In tho alternative it 
«as prayed that if tho wholeof this relief 
I'O not grantef. it should nevertheless he 
declared that tho interest of these sons of 
Bhagwandin was not liahlo to ho taken in 
execution of the decree. Both tho Courts 
below have dismissed the suit in its en- 
tirety. 

They have proceeded on the priooiple 
that tho sons are liable to pay the father's 
‘ . , ‘ an ‘ 1 1,1 at therefore it was not possi- 
ble in the present proceedings to hold 


that this property which belonged to 
them was not liable to he taken in execu- 
tion in order to satisfy the father s debt. 
However, we have it on the authority of 
a very recent decision of their Lordships 
the Privy Council, which is reported as 
Sahu Itam Chandra v. Iihup Singh (1), 
that so long as the father in a Hindu fa-' 
mily is alive, tho pious obligation to die- 
charge his debts which it allowed by the 
Hindu law upon his sous cannot ho en- 
forced. To quote the words of Lord 
Shaw, which are to ho found at p. 1 13 of 
(15 .4. L. J)., of the roport, 

“While th* father However remain 4 hi lif.\ the 
attempt to affect the sons' an I grands .ns' share 
in the property lu nxpect merely of lh-ir pious 
otlliMtion I o 1 1 . fl the father's debt*. aiiJ noi 
ini--,- f the debt having too duly iocurr i 
forti, inure.t iltbe .-i.te itielf, which tboy 
'.iili tlfir .'alter i uit|v o*a. that attempt mu-’t 
i of all reason- may be 

• >, *i d tor this, u »i>i ly , that bef >rc tbo father'* 
d .in be msj pay ell the debt, or a'ter hi* d ath 
tli.ro mn . be amplo |or.- .nal e-tatc belonging to 
t .« father bun*. If out of v.bicu the debt may b.* 
duebareed." 

Consequently I must hold that the roa. 
•on which has led tho Courts below to 
theii decision is not a good reason in law. 
and obviously tho proper decroo to ho 
l‘ a,? cd «n the case was a decree declaring 
that tho intorest of those five plaintiffs in 
this share, which is joint family proporty, 
was not liahlo to ho attached and sold in 
execution of tho decroo. The loarnod 
Counsel for the appellants has argued vory 
strenuously that the plaintiffs aro en- 
titled to havo a declaration made in res- 
pect of the entire joint family proportv 
including the intorest of the father Bhag- 
wandin, but that proposition doos not 
appear to mo to ho maintainable. It has, 

I think, been settled deflnitoly that under 
a decree against any individual coparcener, 
for his separate debt a creditor may 
during the life of tho debtor seize and 
soil his undivided interest in tho family 
proporty. Consequently it appears to me 
that it was competent to the decree- holder 
in this case to apply for attchmont and 
sale of the joint undivided intrest of Bhag. 
wandin in this ancestral family property 
and to have the share brought to sale. 
The purchaser of such an interest is after 
his purchase entitled toenforce hi9 rights 
by partition. I am given to understand 
that while theso proceedings have been 
going on in Court, the property has al. 

1. A I B 1917 P G Gl=39 I C 2$Q=4I i , 
1*6 (P C). A 
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ready leer brought to sale and ha9 been 
purchased by tho decree-holder himself. 
In that case I may observe here that 
be has brought the property subject 
to fhe result of this litigation and the 
result will he that he will be deemed 
to have acquired only the interest of 
Bhagwaodin in this joint family property. 

1 °llow the appeal to this extent there- 
fore that I give the plaintiffs a decree 
declaring that their interest in this joint 
undivided family property, consisting of 
4-pies zamindari share, was not liable to 
attachment and sale in execution of the 
decree obtained by respondent 2 against 
their father Bbagwandin. The plaintiffs 
are entitled to costs in all three Court9. 

B.v./r.k. Appeal allowed. 


A I. R. 1918 Oudh 404 

Kanhaiya Lal and Daniels, A. J. Cs. 

Shamshad Ali Khan and another — 
Plaintifl 8— Appellants. 

v. 

Mohammad Ali Khan and another — 
Defendant — Respondents. 

Second Appeal No. 284 of 1S17, De- 
cide! on 18th June 1918, against decree 
of Pist. Judge, Ilardoi, D/- 30th April 

1916. 

Transfer of Properly Act (1882), S 60— 
Pnrl of mortgaged properly purchased by 
mortgagee subject lo bis mortgage — Mort- 
gage is extinguished to the extent of pro- 
perty purchased. 

Where n morgagto purchases a part of the 
mortgag'd property subject lo his mortgage, the 

S nation of the sale price is immaterial aod 
c « fleet of the purchase is to extinguish the 
moniag-' to an nrronnt proportional lo the ex- 
tent cf the prorerty purchased. (P 405 C 1) 
M li’a m— fer Appellants. 

A. S Sen— for Respondents. 

Daniels A. J. C. — Certain property 
n as mortgaged with possession by Moham- 
mad Ali Khan, defendant 1. to Asnad Ali 
Khan deceased, father of the plaintiffs, 
appellants, and a deed of further charge 
was executed in respect of the same 
property. A portion of this property, 
amounting roughly to one half, was pur- 
chased by the plaintiffs in execution of a 
simple money decree. The purchase was 
made subject to the deed of further charge 
which « as duly proclaimed st the sale. 
The plaintiffs in the present litigation 
seek to bring to sale fhe remaining half 
of the mortgaged property ir. lieu cf half 
the interest due under the deed of fur- 
ther charge. They admit that by pur- 
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chasing the equity of redemption in half 
of the property the mortgage has been 
split up and has been extinguished to the 
extent cf the property which they have 
purchased. The 6ret Court, finding that 
the value of the property purchased was 
slightly more than half the total value 
of the mortgaged property, gave the 
plaintiffs a decree for Rs. 48-13-9, as 
against Rs. 54 which they originally 
claimed. The appellants admit the cor- 
rectness of this decree. The lower appel- 
late Court has dismissed the suit alto- 
gether. holding that because the deed of 

further charge was notified at the time of 
sale and the sale was made subject to it, 
the whole of the charge must be deemed 
to have been extinguished by the pur- 
chase. 

The proposition of law enunciated by 
the Court below obviously cannot be sup- 
ported and the respondents’ counsel has 
made no attempt to support it. If one 
of several properties comprised in a mort- 
gage is sold to satisfy the money claimed, 
it is the invariable practice to notify the 
entiro mortgage and this certainly does 
not imply any intention on the part of 
the- mortgagee to relinquish his claim 
against the remaining mortgaged proper- 
ties The contention of the respondents’ 
counsel is that if it is found that the 
value of the property purchased is suffi- 
cient to cover the amount due under the 
charge in addition to the purchase money, 
it should he presumed that the charge 
was extinguished. lie admits that there 
is no finding in his favour on this point 
and that tho quethon has never beer) goDe 
into, hut he asks that wo should now in 
pecond appeal remit an issue regarding it. 

He relies on the ca«o of Amir Hasan 
Khan v. Choudhri Ila li Ha'an (1), in 
which the view for which he contends 
was accepted as one of two grounds for 
upholding the lower Court’s judgment. 

He relies still more strcnglyon the Privy 
Council case of Dulichand v. Ramkishen 
Singh (2). which u as cued evidently with 
some doubt as to it« applicability in Amir 
Hasan Khan v. Chaudhri Uadi Hasan 
(1) (at p. 344), with the remark that 

“For this view there seems to be support 
in the case of Dulichand v. Ramkishen 
Singh (21.” On the other hand, a Full 
Bench of the All*h»hsd High Court has 
laid dowD in Risheshur Dial v. Ham 

1. (1901)4 0 0 341. 

2. (1881) 7 Cal G4S=3 I A 93 (P C). 
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Surup (3) that where a mortgagee pur- 
ohasas a part of the mor'gaged property 
subject to his mortgage, the question of 
tho eale price ia immaterial and the 
effect of the purchase ia to extinguish the 
mortgage to an amount proportional to 
the extent of the property purchased. If 
a mortgagee becomes posseted of tho 
equity of redemption in one-third of the 
property then the mortgage isoxtinguishe I 
to tho extent of one-third, if he becomes 
owner of Ivilf tho mortgaged property 
the mortgage isextinguisho l to the extent 
of one -ha If and so on. 

Tlie appeal originally came before the 
learnou Judicial CornmLsiouct who re- 
ferred it to a B 'nch on the ground that in 
his opinion the decision in Amir Hasan 
Khan v. Chaudhn Uadi Ilatan (I) was 
oironeoue. With this view weare in ontire 
agreement. Where propoity i* sold suh. 
ject to a mortg’go, though the sale price 
willdouhtle-s ho a'foutoi hv tho existence 
of tho onumhrance, tho mortgigo money 
forms no part of tho price. On the con 
trary tho whole moaning of ‘•oiling subject 
to a mortgago is that the right of the 
mortgagto is preserved intact . Tlio reason 
why thoro is a complete or partial extinc- 
tion of tho mortgago when the mortgagee 
is himself tho purchaser is that in such 
a case there is n merger of the mortgages 
right and tho proprietary interest to tho 
oxtent of tho property purchased. The 
integrity of the mortgage is broken up and 
tho mortgagee oin no lonoer claim to 
throw the whole burden of the mortgage 
on the romaining proporty. Tho law on 
tho subject was fully considered by a 
Bonch of six Judges in Bishesur Dial v. 
Iiam Sarup (3) and is thus summed up 
in the leading judgment of Banerji, J. 

’i’poii further consideration. I am of opiuiou 
tbit the rule laid do*n bv the B>mb..y High 
Court U tho true rule, »nd that when the mort- 
is 00 buy* *t auction ho equity of redemption 
“ s part of the mortgaged property, *uch our* 
chase ha*, in tho abieuco of fraud, the cflect of 
dlrcharging and Pxlineuijhlnit that portion of the 
raortgu^o d-'bt which wai chirg>able on the pro- 
perly purchased by him, that ka to. say. portion 
of tbo debt which boars tbc sun? ratio to the 
"holo amount of the debt that tbo value of the 
proporty purobaacd bear* to the value of tho 
whole of tho property comprised iu the mort- 
B»g®" 

That ruling has never, so far as we are 
aware or as has been pointed out to us, been 
dissented from by any High Court in 
India . It h a* heen repeatedly followed 

3. (1900) 23 All 284. 


at Allahabad and the same rule has been 
followed, both before an 1 since, by the 
Bombay High Court. It ha* also been 
followed by the Calcutta ll«gh Court: 
vide M tilty ha' Pa' v. Xandu La! Xeogi 

(4) . It has been treiiel is good authority 
in at lois‘ one ci c s in this Court, e. g., 
Suraj Kishan v Ajudhya Praat 'iin'jh 

(5) . It only remains to see whether 
there is anything in t In. lb ivy C mucil 
case reiie i on by the re?i»ou loni- »u con- 
llict with a vie .v so re non able in itvjif 
and supporto i by tuch .i wide consensus 
of au'horitv. Them are some observa- 
tions in that case, which was )• i led 
prior to tlio intro taction of the Tr inner 
of I'ropertv Act, which might appear to 
support the respondent*' argument, but 
the actual point to lie Joci led was whe- 
ther a purchaser who hid steppe 1 into 
(he shoes of a prior moitgtge* could re- 
cover an i mount |*n I into Court to pro. 
vent tho proport v being sold over again 
in execution of a do:reo based ,n :i subse- 
quent mortgage, a sale aga: nit whioli he 
had vainly protested before it took place 
The report show!* that there was no dis. 
puto before their lordships as to the 
o juiuhle right of the plaintiff to recover 
his money. "The arguments at the Bar." 
say their Lordships, 

not directed to that there Is any 

(quit up which tbo appellant oould ratlin 
thu n>iuc>: but tbo objection* taken to tbo tc< 
lion wen ibat tbc piymont was voluntary, and 
that tbe remedy, if any. -vis in tbc execution 
proee. din^a " 

The case has boen Irequer.tly cited as 
laying do vn the law as to what consti- 
tutes a voluntary paymont. Neither in 
Bi'heshur I)nl v. Rim Sarup (3) nor in 
any o' the various esse* in which that 
ruling his been followed do*s it over 
appeir to hive been suggests! that tho 
High Courts, in the view which they 
took, were contravening anything laid 
down by their Lordships of the Privy 
Council in thit cise. Wo accordingly 
allow tho appeal, and sotting aside tho 
decree of the lower appellate Court, re. 
store tho Munsif’s decree with costs in 
all Courts recoverable as part of the de- 
cretal amount. 

Kanhaiya Lai, A. /. C.— I agroo. 

B.V./n.K. Appeal allowed. 

4. (1909) 12 C WN 745. 

5. (1915) 27 I 0 960 
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Stuart and Kanhaiya Lal, A. J. Cs. 

Mangal and another— Plaintiffs— Ap- 
pellants. 

v. 

Indar Kuar — Defendant — Respon- 
dent. 

First Appeals Nos. 29 and 30 of 1916, 
Decided on 8th January 1918, from decree 
of Sub- Judge, Sitapur. D /- 11th March 
1916. 

Civil P. C. (5 of 1908), S. 151 and O. 41. 
R. 27— Appellate Court it justified to permit 
production of additional evidence on sub- 
stantial cause being shown. 

In a suit the plaintiffs had some reason to sup- 
pose that tbo execution of the deeds on which the 
suit was based would not bo seriously challenged. 
Bui it was seriously challenged. The plaintiffs 
then produced formal evidenco of tho execution 
of the deeds, by examining a witness to prove the 
signature of one cf the attesting witness's to the 
deeds. Tho trial Court however disbelieved this 
witness aud dismissed tho suit: 

Held: that under these circumstances there 
was substantial cause to justify the Appellate 
Court under S. 151 and O. 41, R. 27, in permit- 
ting tho plaintiffs to produce additional evidence 
ns to tho execution of tho deeds. (P 400 C 2] 

George Jackson, Ram Chandra and 
Ohhail Bchari Lal— for Appellants. 

Gokaran Nath Misra and Harkaran 
Nath Misra— [or Respondent 

Judgment.— Appeals Nos. 29 and 30 of 
1916 relate to suits instituted on the 
basis of two mortgage deeds which are 
alleged to have been executed on 13th 
February 1902 by Raja Karan Singh. 
Tho suits have been brought against Rani 
Indar Kuar, the mother of Raja Karan 
Singli, and Rani Khem Kuar, the widow 
of Raja Karan Singh. The alleged mort. 
gages purport to transfer property which, 
as found by the learned Subordinate Judge, 
belonged to Rani Indar Kuar but which 
she permitted to be recorded first in the 
name of her husband, Raja Dip Singh, 
and then in tho name of her sod, Raja 
Karan Singh, both of whom managed it 
in their own right. Tho learned Subordi- 
nate Judge found that in these circum- 
stances the mortgagees could claim the 
benefit of S. 41, Act 4, of 1882, and pro- 
ceed against the property transferred. 
But as he found that the two deeds of 
mortgago in question bad not been proved 
to have been executed by Raja Karan 
Singh, he dismissed the suits. The posi- 
tion with regard to the execution of these 
two deeds of mortgage is as follows: — 
The deeds were registered. The Sub- 
Registrar’s endorsement shows that Raja 
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Karan Singh whom he kne.v personally 
admitted execution of these deeds in his 
presence. In a deed of agreement made 
between Rani Indar Kuar and Rani Khem 
Knar it is 9tated that Rani Indar Kuar 
will bo responsible for the payment of 
the amount due on these two deeds. In 
these circumstances the plaintiffs appel- 
lants had some reason to suppose that 
the execution of the deeds in question 
would not be seriously challenged. But 
it was seriously challenged. Sufficient 
evidence was produced in the lower Court 
to prove the signature of one of the attest- 
ing witnesses to both deeds. 

The appellants considered it sufficient 
to prove the execution of the deeds by 
Raja Karan Sineh through the production 
of a certain witness Sheo Ratan Lal. They 
were not in a position to know tho view 
that the learned Subordinate Judge had 
taken a9 to the evidence of this witness. 
The learned Subordinate Judge found that 
this witness was an unreliable person 
and thu9 that there was not sufficient 
evidence of the execution of the deeds in 
question by Raja Karan Singh, and dis- 
missed tho suits. As this decision must 
necessarily have taken tho appellants by 
surprise, for they had no reason to sup- 
pose that the evidence of the exocution 
of theso deeds need he anything hut 
formal, we considor that they have had 
some grievance in not being givon an 
opportunity to prove the execution of the 
deeds by other evidence Uoderthe pro- 
visions of O. 41, R. 27. we can give per- 
mission to the appollants to produce other 
evidence for substantial cause and wo think 
that thoro is a substantial cause in this case 
which would justify us in permitting 
them to produce such additional evidence. 

We consider that apart from tho pro- 
visions of O. 41. R. 27, we have authority 
to p*93 this order under the provisions of 
S 151, Act 5 of 1908. as we consider our 
order necessary for the ends of justice. 

We therefore send back the case with the 
following additional issues: 

1. Did Raja Karan Singh sigDthe mort- 
gage-deedsinsuit? 2. Did he admit having 
signed and executed the said dee Is before 
the Sub-Registrar at the time of registra- 
tion ? 

Both sides will be permitted to produce 
any evidence that they may wish to pro- 
duce upon these remitted issues. The 
learned Subordinate Judge’s successor 
will record such evidenoe as may be pro- 
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duced and decide these remitted issues 
aud return the evidence certified with his 
findings on or before 8tb March 1918. 
Ten days will then he allowed for objec- 
tions. 

B v./r.K. Issues re mi tied. 
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Kanhaiya Lal, A. J. C. 

Uam Anuj and others— \ccu&*\— Ap- 
plicants. 

v. 

Emperor Opposite Party. 

Civil Hevn. No. 43 of 1918, Decided 
on 27th May 1918, against the order of 
Muusif, Ilardoi, D, - 5th March 1918. 

* Criminal P C 15 of 1898). S. 476-Court 
bos power to enquire into commiuion of 
offence brought to notice m subsequent 
judicial proceedings. 

Pbo powers conferred by S. 470. Criminal P. C.. 
can bo exercised at any time wbeu so ofleo.*' *• 
committed bofore .i «’juri in a judicial proceeding, 
or when tbo commission of It is brooch: toil* 
notico in the courio of tb.it judicial procoeding 
or in any other. 82 Mod 49 (F./i.i and »4 Col 561; 
I . D.) t Diu Jr. » p . 

A. P. Sen— (or Applicants. 

Government Pleader— for the Grown. 

Judgment.— This is in application for 
rovision of an order paused by tho Munsil 
oi II irdoi, dir. -cl m ■ 1 1 .:ion of 

Ram Anuj, Tilak and Baldi, the first 
named, on charge* umlor Ss. 193 and 209 
8otl tho latter on a charge undor 8. 193. 
I. I'. G. In 1917 Ham Anuj 'led a suit 

a^iiust Likha Singh for the )COV( a 
tho prion of bullocks alleged to hav** been 
sold in 1321 b'asli. The defence was that 
tho bullocks had boon purchased 6 or 7 
yoars prior to the suit and that tho price 
had been paid up. Baldi and Tilak gave 
evidence in that case. supi»ortir.c the 
oLim of Ham Anuj. On behalf of Likha 
Si ugh, Lone Singh was examined. The 
Small Cause Court, which tried that suit, 
decreed tho claim. Ram Anuj then filed 
a suit against Lone Singh, alleging that 
the latter had similarly purchased a bul- 
lock in 1321 Fasli. He was apparently 
confident that, Lone Singh having admit- 
ted iu tho suit against Likha Singh that 
both had purchased bullocks at the same 
time, and Liklia Singh having failed to 
satisfy the Court, a decree again9t Lone 
Singh was certain to be passed. Lone 
Singh, however, succeeded iD proving that 
at or about the time of the alleged pur- 
obase ho was in jail. Fearing disoorafiture, 
Ram Anuj applied for an amendment of 
the plaint but was unsuccessful. He 


thereupon withdrew the suit. The Court 
then directed notices to issue to Ham 
Anuj to show caus9 why ho should not 
he prosecuted for perjury and similar 
proceedings were subsequently taken 
against Tilak and Balli also, with the 
result- that their prosecution was ordered. 
If the fact= found !»v the Court below he 
taken to he correct. Run Anuj would he 
prirna facie cl. irgeihle with the perpet- 
ration of system itic fraud aud perjury, 
and his witnesses. Tilak and Bildi, with 
giving falso evidence iu support of his 
claim against Likha Singh. The learned 
counsel for the applicant* contends that, 
so far as Tilak and Baldi were concerned, 
the commission of the allowed ollenco 
was not noticed by tho Court till after 
. liei il i ceo ling in which it is said 
*o have been oommi’fel was over. He 
j : • the lecisioQ6 in Aiyakannu 

Pi fin v Em . t (l) on l Btgu Singh 
v Emperor (2), wherein it was held that 
the power < rimiual 

P. C. could he roistd by the Court 
which tried the ease only in the course 
of the judicial proceeding in which the 
alleged off'sneo was committed or at its 
conclusion or - on i(t**r if t.n make 
i>. really a continuation of the same pro- 
ceeding. Suoh a rest rioted interpretation 
Joes not eem, howtwor, to he justified 
, ,i - 4 7 • > »i ; iic Code, 
for ‘here i* nothing in it to limit the 
exQici*9 of that power within iny period 
or at any particular time. The power 
I any time when an 
offence is committed before a Court in a 
judicial proceeding, or when the commis- 
sion of it is br< light to its notice in the 
course of that judicial proceeding or in. 
any other. The discovery of thecommis-i 
sion of such an offence may not he brought 
to tho notice of the Court, before which 
it was committed, till an enquiry is made 
in somo cognate matter in any other judi- 
cial proceeding, and it would be stultify- 
ing the scope and intontion of S. 476, to 
hold that a Court would not be competent 
to deal with such a commission, unless a 
discovery is made in the judicial proceed- 
ing in which tho offence was committed. 
In Girwar Prasad v. Emperor (3), it was 
accordingly held that the words brought 
under it9 notice” were wide enough to 
oover an offence committed in another 

1. (1909) 82 Mad 49=1 I C 597(F. B.) 

2. (1907 ) 34 Cal 651 (P. B.). 

3. (1909) 1 IC 806. 
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forum and on some previous occasion, 
but it must i>o an offence brought to the 
notice of the Court holding the enquiry. 
In Tilak Pandey v. Emperor (4), it was 
similarly held that there was nothing in 
47(i < to require a Court to take action, 
if at all, immediately after theconclusion 
of the case in which the offenco was to 
have been committed or within any fixed 
time thereafter. In Lakshmidas Lalji, 
In re (5), a similar view wa9 taken. The 
oircurastauces 9et forth by tbo Court 
below render an enquiry in‘o the charges 
laid against the applicants eminently 
desirable. The application is rejected. 
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h. v./r.k. Application rejected. 

4. (1915) 87 All 31 1 — I C »7 

5. (1909) 32 Mom 184. 
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Kanhaiya Lal and Daniels, A. J. Cs. 

Ramman La' and another — Plaintiffs 
“Appellants. 

v. 

Ram Gopal and another— Defendants 
“Respondents. 

First Appeal No. 17 of 1916. Decided 
on 2Ut dune 1918, against decree of Sub- 
dudgo, Uardoi, 1)/. Gth April 1916. 

Hindu La w— Dr bta— Son's liability —Simple 
mortgoue-Perionol liability can be sepa- 
rated—Son can be made liable if debt is not 
■ I leg a I or immoral. 

The personal obligation comprised in ever* 
Himplo mortgage may be separated from tbo 
morlgugo dobe, and though the mortgage mav iu 
oertain circumstancos bo invalid, tbo personal 
obligation to repav tbo money may amount to an 
antocodenl dobt which a Hindu son may be 
under ati obligation to pay if it was incurred for 
purposes noithor illegal nor immoral. 

[P 411 C 2) 

Gokaran Nath Misra and J. N. Chak 
— for Appellaufcs. 

A. P. Sen — for Respondents. 

Judgment . — This appeal arises out of a 
suit brought by the plaintiffs-appellaots 
for the recovery of possession of the 
mortgaged proporty. The mortgago in 
question was affected hv Ram Naraiu, 
the father of defendant 1 and father. in. 
law of defendaut 2, who is the widow of 
another sou of his, in favour of Narain 
Prasad, the predecessor-in-interest of the 
plaintiffs on 11th October 1905. The 
amount secured by the mortgage was 
Rs. 12,500, out of which R 9 . 7,000 were 
crelited towards a prior mortgage of 12th 
March 1902 held by Narain Prasad, 

Rs. 1,091-8-3 were credited towards in- 
terest due thereon. Rs. 5,000 were left 


(or payment to Bauwari Lai in satisfac- 
tion of his deoree against the mortgagor 
dated 30th November 1904, Rs. 2.911 
were credited towards a babi debt due to 
the mortgagee and the balance was paid 
iu oash before tbo Sub- Registrar. The 
properties mortgaged comprised the entire 
villagesofSikandarpur and Ratanpur situa- 
ted in Mail Aligarh, District Farrukha- 
bad, and tbo mortgagee right in a grove 
standing in Chak Bamiari, District Hardoi. 
The registration of the mortgage deed was 
effected in the latter district. The mort- 
gage-deed provided for the payment of 
the mortgage money— with interest there- 
ou at 6 per ceut. per annum ccmpound- 
able half-yearly— within five years, and 
one of the conditions in the mortgage- 
deed was that if the mortgagor failed to 
pay tbo said mortgage money within five 
years, ho shall deliver possession of the 
mortgaged properties to the mortgagoo. 
On 21st April 1913 the learned Subordi- 
nate Judge decreed the claim of the 
plaintiffs for possession of the grove but- 
dismissed it in regard to the remaining 
properties mortgaged, holding that the 
registration of the mortgage deed, so far 
as it affoctod the latter properties, was 
invalid. 

On appeal this Court set asido 
that dooroeand romanded the case to the 
Court below for its docision on the merits 
after determination of suoh of the issuos 
as had remained undecided. The only 
issues on which this Court in oomraon 
with the Court below expressed its find- 
ings. w here those relating to the nature 
of the interest which tbo mortgagor hold 
in the mortgaged properties, the validity 
of the registration of the deed of gift and 
the obtaining of the deed of mortgage by 
fraud and nodue influence. The fin ling 
of this Court and of the Court below on 
the point last mentioned was that no 
fraud or undue influence was established. 

On the other matters tho findings of this 
Court disagreed with those of the learned 
Subordinate Judge and were to the effect 
that the Farrukhabcd property wa9 ac- 
quired cut of joint family funds possessed 
by the family of which Bhajan Lai and 
Ram Narain were members, and in 
which Banwari Lai and Ram Gopal ob- 
tained rights ac co-parceners upon their 
birth, that Banwarr Lai had relinquished 
his share under an amicable arrangement 
by which he was allowed a sum of' 

Rs. 5,000 in lien of his rights and that 
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the registration of the deed of mortgage 
was not invalid. The matters which re- 
mained for determination, were whether 
the mortgagor had received the consider- 
ation of the mortgage dre-' iu suit, w ne- 
ther defendant 1 was henefite! In (he 
loan and was hound by it and whether 
the covenant to pul the mortgagee in pos- 
session of the mortgaged properties if 
the mortgage money was m t paid within 
live years, was enforceable against him. 
The learned Subordinate Julge came to 
tho conclusion that the consideration 
paid by the rnortgxgeo did net exceed 
Ks. 0,232-7 9, out of which Us. 497-7 9 
wore shown not to have been taken for 
tho bonefit of the minor and the real io- 
presooted antecedent debts fur « hicli tho 


minor was liable, lie refused, however 
to give a decree tor possession of .he 
mortgaged vilhgos, but decreed tho claim 
lor the recover v of Rs 6,735 with ioUr- 
ant thereon at tho stipulated rate by the 
salo of t bo mortgage I properties 
The findings of the teamed Subordi- 
nato fudge on tbe9o points cannot l»o SU3 
tained. He considers! thsr the sum of 
Rs. 3,000 principal an I Rs. 1,091. N. 3 
interest creditod in tho mortgago-deed in 
.'uit towards an earlier mortgage of I2tb 
March 1902 was not really due. because 
.,' u 1 ' oa ' 1 ^* »rt .go . s • otiti as 

Iheronsoi) suggoPtod for the execution 

fnwMiy Haiti 3 ngh 

1). W. 8) js that there was a quarrel 

botwoon Ram Naraln and bis son. Ih n . 
wan UJ. and that the former said that 
1 o had executed tho .feed in favour of ono 
oMi s reiatmnB to defeat the claim which 
ho latter might bring for partition. On 

l iff p 1904 “ iMit for l*«tition was 
nought by Banwtri Lil (Ex. 42). It was 
compromised on 30th November 1904 
U ' x - w here by Banwtri Lal agreed to 

accept Rs 5.000 in lieu of l.is claim to a 
, ° '? ,a,ni| y properties. That sum 
of Ka. 5,000 wai paid to Banwari Lal 
out of tho consideration of the mortgage 
in su't. and if tho mortgage of 12th March 
1 J 02 was fiotitious. there is no reason 
why after the claim of B&nwari Lal had 
boon amicably settled, the money doe on 
that mortgage should have been acknow- 
ledged and credited in the mortgage in 
suit. Hulas Singh holds a lease of one 
of the villages in suit from Ram Narain 
and ho is naturally interested in helping 
hia lessor to defeat the claim of the 
mortgagee. 


lie alleges that he was present at the 
lime of the registration of tho aforesaid 
mortgage and learnt there from Ram 
Narain that it whs fictitious, having gone 
there to pay the rovenue duo by him: 
but no instilment of revenue is generally 
payable in Much. Tho statement of 
Hul > Singh cannot, therefore, be trusted. 
Another witness produced by tho dofon- 
I mt, | r ove that the earlier mortgage 
was fictitious is lugannath (1». W. 2). He 
is an attesting witness to the said mort- 
gage. ilo states that Ran. Nur. in oxo- 
ca ted it to bring pressure on Bauwari 
Lal who was quarrelling with him. He 
further slate* that Rain Narain ga\o him 
i* • -.5>0 from bis ow n houso and t! .at 
•he -aid money was shown beforo the 
•Sub- Registrar as having been paid by 
she n»s»itgagei and was then relumed to 
him The f-Uitv of the former statement 
•• • m • t fro u the f ict th it after the 
claim of Banwari Lal was aovtled by 
compromise, Mie m »rtga <a »f 12th M iroh 
mi credit,' l w. he • ioi • ige lead 

in suit and tho falsity of tho latter is 
t |u:.lly apparent, because if the mort- 
gage, deed was fictitious, there was more 
reason for Ram Narain to have concealed 
•i.o fact fro-, . ou- than to have 

published it by giving tho money to be 
sho vo before the .^ub. Registrar to such 
• person. Ife L uol a resident of the 
village iu which Ram Narain lived. Ho 
wasat one time a chaukidar, but was dig- 
missed from servico for making a false 
roport (Ex. 49). He admits that his 
biother was for sometime in tho service 
of Ram Narain. No reliance can be 
placed on his statement. 

On behalf of the plaintiffs Makh&n 
(l*. W. 3 ) has been examined, lie stales 
that tho mortgage in question was exe- 
cuted in his prosence and was attested 
by him, that Rs. 2,550 were paid before 
the Sub. Registrar aud the receipt of the 
rest acknowledged by Rain Narain. He is 
related to one of the plaintiffs, but as 
hi9 statement is corroborated by the 
mortgage-deed (Ex. 3) and the endorse- 
ment made thereon by the Sub-Rogistrar, 
there is no ground for discrediting his 
testimony. The learned Subordinate 
Judge observes that the plaintiff Ram- 
man Lal did not come forward iD the 
witness-box to give evidence and that 
the non-production of the original mort- 
gage-deed is also suspicious. But Mangla- 
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Ham man Lal 

<lin, one of the plaintiffs, has given evi- 
dence in the case and has produced 
account books, proving that Rs. 450 
wero advanced on different dates to Ram 
Narain prior to the execution of the 
said mortgage for the expenses of some 
litigation which was then going on in 
respeot of his estate in Farrukhabad 
(0. P. 224) and that the balance was 
paid before the Sub. Registrar. It is 
suggested that another mortgage-deed 
executed by Ram Narain in favour of 
Ram man Lal on 12th February 1894 for 
Rs. 5,000 was held by the Subordinate 
Judge of Farrukhabad, in a suit filed for 
the recovery of the money due on the 
same to have boon fictitious (Ex. A- 18). 
But no inference can bo drawn from the 
nature of the transaction, represented 
l>v that mortgage, in regard to the mort- 
gage of 12th March 1902. Mangladin 
oxplnins that the original mortgage- deed 
of 12th March 1902 was returned to 
Ham Narain when the money due on it 
was oroditod in the mortgage deod in 
suit. 

The defendants havo not produced 
that, mortgage deed and the failure of 
the plaintiffs to produce it cannot in the 
circumstances be construed as evidence 
to establish that it. was fictitious and 
'vas in tho custody of the plaintiffs. On 
the evidouco adduced, thero can l>e no 
douht that tho mortgage of 12th March 
1902 represented a genuiuo debt due by 
Ham Narain and as it was an antecedent 
debt, there was a pious obligation on 
Ram Copal, the minor son of Ram 
Narain, to pay it; and the mortgage 
effected in lieu of such a debt by Ram 
Narain is binding on him. The next 
item of consideration compromising the 
mortgage in suit is the sum of Rs. -3.000 
paid by Ban war i Lal on 10th January 
1906 (Ex. 2) in pursuance of the com. 
promise arrived at in the suit filed by 
Banwari Lal against Ram Narain. 
The effect of biii9 compromise was to 
relieve tho family property from the 
claim brought by Banwari Lal and 
to enlarge the share of Ram Narain 
and his son, Ram Gopal. By virtue of 
that compromise, Banwari Lal gave up all 
possible interest in the property which 
might accrue to him in favour of Ram 
Narain (Ex. 44), and as the defendant 
Ram Gopal wa9 the only other son of 
Ram Narain, he was obviously benefited 
by the compromise and the loan taken 
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from the plaintiffs to comply with its 
terms. Item 3 of consideration is a bahi 
debt of Rs. 2,911, which is sufficiently 
proved by the evidence of Mangladin and 
the account-books produced. The learn- 
ed Subordinate Judge found that thero 
was corroborative evidence to prove 
items worth Rs. 735; but the letters on 
which he relies, show that there was a 
general course of dealings between the 
parties from a long time. On some oc- 
casions Ram Narain sent letters asking 
for specific sums of money. On other 
occasions, he might have gone to borrow 
tho money or might have obtained it 
otherwise through 9ome messenger. The 
mere fact that letters are not forthcom- 
ing in regard to the other items, is not 
necessarily evidence of tho fact that no 
money was taken to Ram Narain. Ganosh 
Prasad (D. W. 5), who is a cousin of Ham 
Narain used to say to him that ho had 
bahi khata accounts with Ramman Lal 
and that he took loans from him from time 
to time as necessity arose (O. P. 85). On 
23rd August Ham Narain wrote a lottor 
to Ramman Lal asking for an advance of 
Rs. 2.500 (Ex. 26). 

On 26- h August 1901 ho acknowlodgod 
the receipt of Rs. 100 (Ex. 27). Botweou 
29th Juno 1£02 and 31si January 1903 
he wrote various letters, asking for dif- 
ferent sums of money (Exs. 17, 18,19 
and 28). On 26tb February 1913 and 
again on 28th Decembor 1908 ho wrote 
letters acknowledging tho rocoipt of dif- 
ferent items (Exs. 10 and 20). On 25th 
January 1904 ho asked for a loan of 
Rs. 100(Ex. 21). On 27th March 1904 ho 
acknowledged tho receipt of another sum 
of Rs. 100 (Ex. 29). On 13tl» October 
1904 he acknowledged the recoipt of au- 
other similar sum (Ex. 22). On 3rd June 
1906 sometime after the execution of the 
inortgage-deed in suit, Ram Narain wrote 
to Ramman Lal, saying that he was un- 
abletopay the interest demanded (Ex. 30). 

By the terms of the mortgage the plain- 
tiffs were entitled to claim possession of 
the mortgaged property, if tho mortgage 
money waft not paid within five years, 
Rain Narain wrote, suggesting that pos- 
session might be taken over one or both 
the villages mortgaged, provision being 
made for his maintenance, if both were 
taken (Ex. 30). On 1st July 1907 Ganesh 
Prasad similarly wrote that odo or both 
the villages mortgaged might betaken in 
possession in lieu of interest (Ex. 24). 
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On 23rd July 1907 Rain Narain wrote 
again, asking Ramman Lal to take pos- 
session of one of the villages (Ex. 23) and 
9ent other letters asking for a further 
loan of Rs. 50 for the marriage of his 
daughter (Exs. 25 and 31). On 24th 
January 1910 Ram Narain applied to the 
Collector asking that the Court of Wards 
might take a mortgage of his estate and 
pay his debts (Ex. 48) and stating that 
he owed Rs. 16,000 to Ramman Lal and 
others. 

After the death of Ram Narain, Ga- 
nesh Prashad again wrote on behalf of his 
widow to Ramman Lal, asking him to 
give six months' time for the payment 
of the monoy due to him (Ex. 32). On 
2nd March 1912 ho asked Pandit Lajja 
Rani, a Deputy Collector, to intercede on 
behalf of the defendants in inducing 
Ramman Lal to wait for four months for 
l ' ,e repayment of the mortgage mone> 
(Kx. 33). Ganesh Prasad admitted hav. 
ing sont the letters produced by the 
plaintiffs. The accounts filed show that 
Rs. 4,612-13-0 wero duo by Ram Narain 
on Pbagun. Sodi 4. I960. Ram Narain 
struck tho balance and »ignod it with his 
own lunl (Ex. 12). rberoafUr other 
items wore boirowed from time to time 
as shown by tho day-book. The total 
amount duo was thus Rs. 7.002-H.3 in- 
clusive of Rs. 3.000 principal and Rupees 
1,091.8-3 interest pa\ahle on tho earlier 
mortgage. The whole of this amount 
was credited in tho mortgage-doed in 
suit. Tho account-books tiled bv the 
p a.nt.lfs woro kopt in the regular course 
of busiutss and there is no sufficient tea. 
son for supposing that the debts entered 
in thorn woro notgonuino. Apart from the 
statement of Ram Narain in the mort- 
gage.dood in suit wherein the oxistonco 
of the said debts was admitted by him, 
tho ovidence produced in corroboration of 
tho same is sufficient. Ranunan Lal (sic) 
was admittedly tho manager of the family 
oomprisiug himsolf and his minor son, 
Ram Gopal, and as pointed out by their 
Lordships of the Privy Council in Suraj 
Narain v.Iiatan Lal (1), tho statements 
mado by him are admissible in evidence 
against the othor members of the family. 
A sum of Rs. 497.7.9, representing the 
balance of the consideration, was paid 
before the Sub-Registrar. There is evi- 
dence to show that that money was taken 

1. A 1 R 1917 p c 12=10 All 159=40 I C 988 
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by Ram Narain for the expenses of the 
investiture of his ion. Ram Gopal, with 
the sacred threal. According to Shiarn 
Lal, one of the witnesses for *he defen- 
dants, the ceremony was attended by 
500 or 600 persons. Mangli Prasad states 
that the amount aforesaid war t ikon by 
Ram Narain for the expenses :f that 
ceremony. In the mutation, proceeding, 
consequent on tho death of Ram Narain, 
Ganesh Prasad (D. W. 5), who was pre- 
sent at that ceremony, admitted that tho 
debts due by Ram Narain were incurred 
by him to meet the expenses of the main, 
tenance of his family, the marriage of his 
daughters and the janeo of his son. We 
have no doubt, therefore, that tho entire 
consideration repro-ented by the mort- 
gago-deed in suit was taken either to pay 
antecedent debts or to meet a valid 
family necessity. The learned counsel for 
tho defendants respondents contends that 
an antecedent debt incurred on tho secu- 
rity of the family property ought not to 
bo taken into account in determir.ing the 
family necessity, and reliance is placed 
in support of that contention on the ob. 
serrations of their Lordships of tho Privy 
Council in Sahu Ilavi Chandra v. Bhup 
Singh (2); hut what I heir Lordships scorn 
to lay down D that an antecedent debt 
secured by mortgage might he open to 
tho same objection as a subsequent mort- 
gage. effected to pay that debt. They 
nowhere ssy that tho porsoual obligation 
comprise 1 io every simple mortgage 
cannot be separated from the mortgage 
debt, and that though tho mortgage may 
in certain circumstances be invalid, the 
personal obligation to repay the money 
may uof amount to an antecedent debt, 
which a sou may be under an obligation 
to pay if it was incurred for purposes 
neither illogal nor immoral. There is no 
allegation in thi9 case that any of the 
debts comprised in the mortgage in suit 
was incurred for purposes illegal or im- 
moral. 

The plaintiffs ask for a decree for pos- 
session in enforcement of the terms com- 
prised in the mortgage; but the learned 
Subordinate Judge gave them a decree for 
the money which, according to his find- 
ing, the defendants were liable to pay. 
The plaintiffs had, however, a right to 
insist on getting possession, to which 
they had become entitled in consequence 
’ 2. AIR 1917 PC 61=39 All 437=39 I C~280 
=44 I A 126 (P 0 ). 
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ci tho failure of the mortgagors to pay 
tho mortgage money within 5 years; and 

O l ie ! d f a Jawahir Singh v - Chandtka 
Ralcsh (3) aud Muhammad Sher Khan v. 

Swami Dat/al (4), a decree for money 
n?!g'u not to have been forced upon them. 

Tho plaintiffs became entitled to posses. 

*iou on 11th October 1910. The present 
suit was filed ou 1st March 1912 and by 
tho frivol ms pleas and defences raised by 
the defendants, some of which found 
favour with the Court below, they have 
been kept out of possession of the mort- 
gaged property all this time. Ganesh 
Prasad, a relation of the defendants, said 
in ono of his letters that if the plaintiffs 
were not amenable to his suggestion, they 
would suffer trouble as they bad suffered 
boforo, aud whoever may be responsible 
for the attitude which the defendants 
took up, firstly, in questioning the vali- 
dity of the registration and, secondly, in 
questioning the necessity for the mort- 
gage, there can ho no justification in de- 
nying to tho plaintiffs the reliof they ask 
for. The appeal is, therefore, allowed 
and the claim of tho plaintiffs decreed 
with costs hero and hitherto. The defen- 
dants will, in tho circumstances, hear 
their own oost9 throughout. 

H .V./B.K. .1/), allowed. 

U 899) 2 0 0 U5. 
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on the part of tbeapplicant, beyond more 
re; usal to accept, to constitute preven- 
tion of service within tho meaning of 

0. 173, I. P. C. This refusal constitutes 
no offence. 

Tho point is concluded by the follow- 
ing authorities; Queen v. Punatnalai 
i\andan {l), Emperor v. Ahmed Husain 
Khan (2) and Empress v. Gangaram (3). 
The latest Allahabad High Court ruling 
was reported in the Pioneer of 5th De- 
cember 1917. I would therefore recom- 
mend that the conviction and sentence he 
set aside. A copy of this order will be 
sen! to the Trying Magistrate through 
tho District Magistrate for an explana- 
tion. he may think fit to offer, within u 
week. The hail will continue. 

Judgment. For the reasons given in 
the referring order of the Judge tho con- 
viction of Chandika Prasad is set asido. 

Ho will ho acquitted and roloasod, his • 
hail bond being discharged. 

U.V./r.k. Reference acepted. 

1. (1S82) 5 Mad 199. 

2. (1909) 31 All 609=3 I C 966. 

3. (1836) AWN 93. 
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Lindsay, J. C. 

Ohandika Prasad — Aooused— Appli- 
cant. 

v. 

E to pe ror Opposite Party. 

Criminal Reference No 5 of 1918, De- 
cided on 23th February 1918, made by 
Second Addl. Sess. Judge, Lucknow. D/- 
6 th February 1913 

Penal Code (1860), S. 173— Subpoena — 
Mere refusal »o accept lupoena under S. 160, 
Criminal P. C., is not offence. 

A raororofusal to accent a subpocn* i.sued un- 
der 8. .'160. Criminal P. C , does net constitute an 
offence uuJor S. 173, I. 1’. C. [P 412 C 2] 

J/. A. Khan— for Applicant. 

Govt. Pleader— [ox the Crown. 

Referring Order.— This i9 an applica- 
tion in revision of an order of conviction 
and sentence under S. 173, I. P. C. The 
oharge against the applicant was that he 
had refused to take a subpoena issued under 
■8. 1G0, Criminal P. C. The trial wa3 
summary under S. 260 of that Code. There 
is nothing on tho record to show anv act 
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STUART AND KANHAIYA IjAL, A. J. Cl. 

Shankar Singh— Plaintiff — Appellant, 
v. 

Kalka Baksh Dofondant — Res- 

pondent. 

First Appeal No. 98 of 1915, Decided 
on 3rd April 1917, against tho order of 
Sub Judge. Tfardoi, D/- 3rd September 
1915. 

(a) Registration Act (1908), S. 17 — 

Compromise petition in mutation proceed- 
ings being step in judicial proceeding needs 
no registration. 

A petition of compromise, tbe object of which 
is to intimate to the C?urt what is fettled out- 
side the Coart with a view to got mutation 
effected in accordance with it and which in con- 
fined to the property which is the subject- 
matter of controversy in tbo mutation proceed- 
ing. constitute* a step in a judicial proceeding 
and d«e« not require registration. fP 417 C 1) 
(b) Registration Act (1908), S. 17— Petition 
admitting partition between co-owners needs 
no registration and is admissible in evid- 
ence. 

A partition between co-owners docs not 
require to bo eflcctuatcd or evidenced by a writ- 
ten docam-nt, and a petition admitting or 
reciting such a partition is admissible in ovidenoe 
without regis'ration: ‘22 Mad 608 (P C); 20 AU 
171 (PC); 85 All 502: A I P 1915 All 114; 36 
Cal 193; 30 Mad 478; 3 I C 247; 25 Cal 210; 

18 O C 61; 38 AU 356 (P C» ; 3 A H C R 82; 
AIR 1916 PC 41 and 19 O C 75. Ref. 

[P 417 C 2] 
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(e) Civil P. C. (1908). O. 23. R. 3-Applie. 
alto to revenue proceedings. 

Rule 8, O 33, Civil P. C.. applies cqnally to 
oivil and rovemn proceedings. [P 417 C 11 

Cham pat Bat, A P. Sen and Sami - 
ullah Beg — (or Appellant, 
t- Gokaran Nath Mtsra — for Respon- 
dent. 

Judgment — This appeal arises cut of 
a suit brought by Shankar Singh, the 
plaint iff appellant, for the recovery of 
Rs 8,11 15. 1 1 from his brother. Kalka 
Bakhsh Siogh. The ciiccrr.stances, 
which have given rise to the present 
olaini, are as follows: — 

Sanwal Singh wa» the uncle of Kalka 
Baksh Singh, Shai kar Singh and Dar- 
Bhan Singh. Ou 27th .lune 1907 ho exe- 
cuted a will by which he hequoathed hi9 
entire property to two of his nephews, 
Kalka Bakhsh Siojth and Shankai 8iogh. 
Saniya I Singh died in 1908. He hid two 
cousins. Naipat Sirgh and Beni Singh. 
At the time of his death a suit, filer) hy 
Narpat Singh. Beni Singh and 'heir sons, 
wai pending again t Sanwal Sirgh. his 
nephews Kalka B*kh*h Singh. Shankar 
8ingh and l>»r*han Singh, and others, 
wherein tho former hid claimed * ah are 
in what they described r.s their joint 
family property. Tho dcfenco in 'hat 
care was that the property »hen in disputo 
bolonged to Sanw-al Singh as the eldest 
member of the family an I was impart, 
ihlo according to tho familv emtom. and 
that tho plaintiff* worn living separately 
and had not boon in joint pos«e»*ioo u l 
the said propel r. V from moro than twelve 
years. That nuit w„« oventuallv di-miss, 
odon 12rh May 1910 eioept in regard to 
tho Village Bahadur par, which was al- 
lowed to the plaintiffs ns under pro- 
prietors suh jact to the payment hy them 
and ihe, r heirs to the proprietors (or tho 
timo being of the Government revenue, 
all rates cesses and puhlio charge- and 
ten per cent, rnalikana (Exs. 1G land 162). 
Moan while in consonance with the de- 
fonco sot up in tho .-.hove suit, mutation 
ol name* was elTee'el in respect of 'he 
property l«*ft by Sanwal Singh in the 
mono of Kalka Baksh Singh alone. On 
23rd January 1911 Naranat Sirgh. Beni 
Sirgh and their eons obtained leave to 
appeal to the Privy Council hut on 7th 
June 1911, they entered into a com- 
promise hy wh ch they agreed lo accept 
Ra. 4,000 from Kalka Bakhsb Singh and 


Sharkar Singh and withdrew their a j. 
peal to the Privy Council. 

Tho disputo with N irapat Singh, Boni 
Singh and th*-ir -ons having been thus 
settled, Shankar Singh applied ou 25th 
July 1911 oo the. strength id tho afore- 
mentioned will (or the entrv of his name 
in respect of a half share of I he propertv 
left by Stowal Singh. Kalka Bakhsh 
Singh at first look lime from the Court 
to make a settlement out cf Court, and 
subsequently on 19th Scpteml er 191 1 the 
parties filed a petition of corn promise, 
stating that hy virtue of a u.utuul settle- 
rnent arrived at between them, the vi|. 
lage Lomarr.au with all its hamlets en- 
te-e 1 in list A appended to the con., 
promise was al It tied to Kalka Bukiish 
Siogh, that 1G ('her villages including 
Rihrixamau an 1 Bhilawan, entered in list 
B. were allotted to Shankar Singh aDd 
that, the remaining six villages entered in 
list C were to continue joint, and further 
stating th it t' e name of Kalka Bakhsb 
S ngh shall he removed from the pro- 
perty en'eied in list B and that ol Shan- 
kar Singh substituted, aid that the 
name- of Kalka Bikli>h Singh and Shan, 
k ir Sir-’, should to entered in equal 
shares tu respect of the property cn. 
tered in list C. 

At the t. i mo of tho compromise there 
was a debt of Rs. 8,000 I oaring interest 
at 0 per c«*nt. per annum od the village 
Rahriyarosu. which Sanv.nl Sirgh had 
morlgace) with pogeession with Raja 
Ram Paude on 30. h May 1900 (Ex. 147). 
In regard to this debt tho petition of 
comorornise state I that a separate ugree- 
rn*-ut ha I been executed, hy which Kalka 
B«kh«h Singh hi! a reed to pay his half 
shire of that debt within a month from 
that date, f tiling which Shankar Singh 
would he entitled to recover the same 
from him. There was also a debt of 
Rs. 3 000 hear ing oom pound interoat at 
9 per cent. |»er annum on the village 
Bhilawan. which Kvki Bskhsh Singh 
had mnrtgigod wiih Gavadin and Shan- 
kir Prasad on 13th Apri- 19 11 (Ex. 115). 

In regird to that do»>t tho jetition of 
compromise mentioned that Ka k* Bakhsh 
Singh had similarly undertaken by a 
separate agreement to pay the entire 
amount within a month from that date, 
failing which Shankar Singh would he 
entitled to recover the same from him. 

The allegation of Shank ir Singh is that 
Kalka Bakhsh Singh (ailed to pay the 
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said monejs. and he sued accordingly for He further states that he faired out 
the recovery of the same with interest that draft on a stamp paper supplied by 
thereon at t«.e rata stipulated in the in- Shankar Singh and read it over to the 
strumeuts o: mortgage. The defendant parties, that the parties signed it and got 
P oaded that the petition of compromise it attested by two or three men and that 

tiled in the mutation case did not cor- it was eventually handed over bv Kalka 

rectly embody the terms settled between Bakhsb Singh to tbe. plaintiff An exa 
the parties that the contents thereof mination of the copy book however shows 
woro uot read over and explained to him. that it consists of 36 pages. 12 of whioh 
and that the plaintiff abused the con- are completely blank. The first 12 pagos 
tidenee reposed in him by getting the de- contain 10 drafts comprising copies of 
fondant to affix his signature to some- plaints filed by different persons for 
thing difieront from what was originally arrears of rent, an application for inspec. 
settled. Ho further pleadod that he came tion of registration records, another ap- 
to know of the contents of the aforesaid plication for resumption of land and a 
compromise, when Gavadin and Shankar sale deed and a roortgage deed all ranging 
Piasad domanded tho mortgage-money between 2nd February 1911 and 15th 
duo under tho mortgage of 13th April June 1911. The next 12 pages contain 
Ull. and that the said compromise was copies of tho agreement said to have been 
invalid o i account of the fraud practised executed by the parties on 19th Septem- 
by ti.o plaintiff and illegal and unen- her 1911 and the petition of compromise 
forceable for want of registration and tho filed by them in the RevonueCourt on the 
nocessarj damp duty. same date. Tho former is stated to have 

The learned Subordinate Judge fouud been written by Munnu and tbe latter by 
that the petition of compromise correctly Ghulam Husain. Between 15th J one 
represents! what was actually settled 1911 and 19th Soptember 1911 no other 
between tho parties, that a formal agree- document appears to liavo been written 
men t w-a- also drawn up, embodying the by either of tbe parlnors or was at all 
terms of the settlement but was being ovents copied in this book, and it is sur- 
kept back by tbe defendant, and that tho prising that while the copy of tho alleged 
defendant failed to estahlish any fraud or agreement contains terms which are in- 
unduo influence. He however dismissfd consistent with tho petition cf compro- 
t he claim of tho plaintiff on the ground mise filed in the Revonuo Court, tbe peti- 
that tbe potition of compromise was in- tion of compromise, as copied in this 
valid and unenforceable for want of book, tallies with tho petition of oompro- 
registration. Tbe learned counsel who miso which was actually filed by the 
appears for the defendant respondent im- parties in the mutation proceedings, 
peaches the findings at which thelearnod The book contains evident marks of tbe 
Subordinate Judge has arrived on the preceding and succeeding pages having 
points first mentioned. His contention been removed and considering the normal 
is that the draft agreement filed by his quantity of work, which these two peti- 
olient is a genuine document and repre- tion. writers must have done between 
sents correctly the settlement originally 2ni February 1911, with which this hook 
mado between the parties and that the begins, and 19th Soptember 1911, with 
evidence adduced by him establishes that which it eDd9, it is difficult to believe 
tho plaiutiff abused tho confidence re- that this book is a genuine record of tho 
posed in him by getting entered in the documents and petitions which these two 
petition of compromise terms different men wrote between that period in pur- 
froni these originally settled. Tbe evi- euaoce of their calling. It is suggested 
dence adduced in support of the alleged that the petition- writer copied only im- 
agreemer.l consists of three witnesses, portant documents in this book. But 
Munnu, Shankar Smgh and Kalka Singh, seme of the copies in it relate to matters 
Muunu is a petition- writer working at of a most trivial and ephemeral nature. 
Sandila in partnership with Ghulam Munnu admits that after 19th September 
Husain. He states that tbe parties asked 1911, the date of the alleged agreement, 
him to write an agreement and that he another copy book was started which was 
prepared a draft thereof according to the in the possession of Sakhavat Husain but 
terms mentioned by the parties and if there were 12 peges blank in this book, 
copied the same in his book (Ex. A-7). there was no necessity for another copy 
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book having been started. He farther 
admits that he had no book similar to 
the one produced, for the year preceding 
1911. He is a man of slender means, 
having been turned out by his father, 
who, as he admits, helps him with a 
rupee or two oft and on. He holds no 
license to work as a petitiou-writer at 
Sandila. He came forward to give evi- 
dence and produced the copy book with- 
out any summons, and no reliance can bo 
placed on his statement. 

The next witness, Shankar Singh, poses 
to be a friend of the plaintiff and to hate 
been called by him to settle his dispute 
with the defendant. He states that ho 
settled that the debt of Rs, 4,000 pay- 
able in res poet of Ruliriyainnu toRija 
Ham Pan do and that of R*. 3,000 payable 
in respect of Rhilawau to G,»\adiu and 
Shankar rfarup were to be paid exclusive, 
ly by the plaintiff, because the pro| rt> 
proposed to be allotted to his share was 
of greater valuo, and that an agreement 
was written to that elfcot aud banded 
over by the defendant to the plaintiff; 
but bo does not say why if such an agree, 
mont was written it was not registered. 
Tho wibnoss is involved in debt and the 
learned Subordinate Judge observes that 
lie showed so much interest in the ciso 
that oven after his examination was over 
l»o remained in attendance at the defen- 
dant^ bistara or sitting place on sub- 
sequent hearings. Like Shankar Singh. 
Kalka Singh professos to have joined in 
making a settlement between tho |*artics 
and getting an agreement executed by 
Kalka Ralchsb Singh of tho kind mentioned 
by tho preceding witness. Ho is. how. 
eyor. a relation of Collector Singh, sou of 
Narpat Singh, and was disbelieved by this 
(-curt in tho previous caso instituted by 
Njrpat Singh against Sauwal Singh, in 
which he had given evidence for the for- 
mer. Ho had an ill-feeling withSanwal 
Singh who got him hound over to keep 
tho peace. 

He had also opposed an application for 
mutation presented by the present plaintiff 
in respect of tho property of one Mt. Man 
turan and w as unsuccessful. He suggests 
that tho agreement was written and sign- 
ed on 18th September 1911, but the draft 
contained in the scribe's copy book pur- 
ports to have been written on 19th Sep- 
tember 1911. If tho petition of compro- 
mise and the alloged agreement were 
written on tho 9auiedate or ODe after the 


other, it is hardly likely that the terms 
contained in the one would have been in- 
consistent with thoso contained in tho 
other, unless some fraud was practised, 
about which there is no evidence. The 
petition on compromise distinoty stated 
that in regard to the debtscharged on the 
estate the parties had agreed that those 
payable by Sanw.il Singh, tho testator, 
would he paid by the parties in equal 
shaies. and that taken l«y the defendant 
after his death would be paid hv him 
alone. The defendant is literate and 
knows Hindi and Lrdu, and according to 
theevitence of Shco bhukt Kai, ho h 1 
read up to the upper primary standard. 
There is evidence to show that tho peti- 
tion of rou. promise was written in his 
proenco and read over to him, and it is 
difficult to l.elieve that he would have 
agree l in that petition to pay the fields 
which, according to the dr.tlt agreement 
produced by Mui.nu, were payable by the 
plaintiff. 

The petition of compromise recites 
that n scpir.ito agreement had been exe- 
cuted that day by Kalka Bakhth 8iogb in 
favour of the plaintiff in regard to tho 
pay n.eiit of tho debts, hut no such agree- 
ment in now forthcoming. The plaintiff 
denies tnat any such agreement was writ- 
ten or made over to him. and while it is 
probable that in pursuance of tho inten- 
tion of the parties a stamp of Ro. 1 was 
made over to the defendant for writing 
the agreement and that his intention to 
write it was taken for the deed when tho 
petition of compromise was written, it is 
equally possible that it was written out 
by the defendant hut was never actually 
made over to the plaintiff. If it was 
written out and made over to tho plain- 
tiff and contained terms corresponding to 
thoso contained in the petition of com. 
promise, there was no reason for the 
plaintiff to have suppressed it, for its 
production would only have further re- 
futed tho caso for tho defendant and con- 
troverted the draft which the defendant 
sought to prove. If, on tho other hand, 
it contained terms similar to those men- 
tioned by the defendant, there was every 
reason for the defendant to have kept 
that agreement, for it would have given 
him a right which he would tno have other- 
wise possessed. In either event wo agree 
withthe learned SuhordinatelJudgein hold- 
ing that the plaintiff was not given tho 
agreement and had no motive for with- 
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holding it from evidence. Reliance is 


also placed on behalf of the defendant on 
the testimony of certain witnesses, who 
profess to have been present at the time 
when the settlement between the parties 
was arrived at, in proof of the manner in 
which the debts due bylthe estate were to be 
paid. Most of these witnesses are either 
meu of no position or related to Booh 
Singh, a relation of his, who has been 
prosecuting the ease on his behalf. The 
learned Subordinate Judge has discussed 
their evidence in detail and has given 
Bullioieut reasons for holding that their 
statements cannot bo trusted. Bairam, 
for instaneo, had given evidence on be- 
half of Narpat Singh against Sanwal 
Singh in the previous case and is now 
trying to support tho case of the defen. 
dant, bectuse Collector Singh, son of 
Narpat Singh, is acting on his behalf. 
He is heavily involved in debt, and so is 
Du*ar Singh, who contradicts him as to 
the presence of Darshan Singh. Gijadhar 
Singh, Madar Singh and Tilak Singh are 
rotated to Bodh Singh, who, it has been 
found, usod to attend the Court daily in 
tho intorost of tho defendant. Kalin 
Singh admits that his father had exe- 
cuted a bond in favour of Kalka Bskh-h 
Singh and that his land might still be in 
his possession. Tho demeanour of Umra 
and Kallu Singh impressed the learned 
Subordinate Judge very unfavourably, in. 
asmucb as they woro not prepared to 
delivor their story except iu the manoor 
in which they professed to remember it. 
Lalta Singh is involved in debt and is a 
man of no position. Tho evidence of the 
above witnesses is, therefore, of little 
value and has been rightly rejected in 
view of the terms embodied in the peti- 
tion of compromise, which the parties 
hal filed. 

Tho defendant doe9 not explain how 
ho allowed tho petition of compromise to 
be filed, if it did not embody the terms 
to which ho had agree 1. The subsequent 
conduct of the defendant shows that be 
was aware of the terms of tho com pro- 
mise. for he verified its terms so far ns 
they related to tho mutation proceeding 
before the Tahsildar fEx. 3). He sub. 
sequent! v took a copy of the petition of 
the compromise and tiled it in a revenue 
case on 23rd August 1012 (Ex. 12l). 

On 5th July 1012 t mortgage-deed exe- 
cuted by Kalki Bakhsh Singh in favour 
of Bisheshar Nath, in which a reference 
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is made to the compromise (Ex. 13l), 
and in another mortgage deed executed 
by him in favour of Sumere Prasad on 
9th July 1912 (Ex. 132), there is a re- 
ference both to the compromise and to 
the arrangement made for the payment 
of the debts due by 8aowal Singh. Raja 
Ram PaDde says that the defendant met 
him three years ago and told him that he 
would pay off half the debt due to him 
by Sanwal Singh and that he paid him 
some interest between 1912 and 1914. 
Tbo allegation of the defendant that the 
money taken from Gayadin and Shankar 
Samp was required to pay the oxpensos 
of opposing an appeal filed by Narpat 
Singh to tho Privy Council and that he 
banded over the «aid money to the plain, 
tiff, is not borne out by tho recitals con- 
tained in the mortgage-deed which he 
had then executed (Ex. 14. A), or corro- 
borated by any other evidence. The 
defendant has failed to establish that 
any fraud was practised by the plaintiff 
in tho matter of the compromise, and we 
ha vo no beaita'ion in agreeing with the 
learned Subordinate Judge in tho con- 
elusion at which he had arrived, namely, 
that the petition of compromise correctly 
represented the settlement made between 
the parties both as regards the property 
left by Sanwal Singh and the manner in 
which the debts were to be paid. 

The next question is whether tho peti- 
tion of compromise was inadmissible in 
evidence for want of stamp or rogiBtra. 
tion. The petition started with a recital 
of the manner in which the parties had 
settled their dispute out of Court and 
divided their property, prayed that the 
mutation o' names should bo carried out 
in accordance with it, and embodied 
directions as to the manner and the 
person by whom the debts ohargeablc on 
tbe property divided v.ero agreed to bo 
pa' able. 

So far as tbo directions given ns to 
the payment of the debts were concerned, 
the petition was obviously Dot one 
which required registration, but even as 
a w hole, it was nothing more than an 
intimation to the C»urt of the terms 
which the parties had privately settled 
between themselves both as to the 
method of d'vidiog ‘.he property and 
getting mutation rf nan ps effected in 
accordance therewith and *8 to tbe 
person who was to pay the debts for 
which some of the villages allotted to 
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the share of one of the parties were liable. 
O. 23, R. 3. Civil P. C.. which 
applied equally to civil and revenue pro- 
ceedings, lays down that where it is 
proved to the satisfaction of the Court that 
a suit has been adjusted wholly or in part 
by any lawful agreement or compromise, 
the Court shall order such agreement or 
compromise to he recorded and shall pass 
a decree iu accordance therewith, so far 
as it relatos to the suit. The proceed ini; 
in which the petition of compromise was 
tiled arose out of an application nude 1 v 
Shankar Singh for the entry of his name 
in r os poet of a half share of the entire 
Property loft by Sanwal Singh. The oh. 
j°ct of tho petition of compromise was to 
intimate to the Court what was set* led 
outside it with a view to got mutation offee- 
ted inaooordauoo with it. Tho comuromi^o 
was confined to the property which was 
tho lubjeot-metter of oontroverij in the 
mutation proceeding, and as pointed out 
by their Lordships >.f tho Privy Council 
in Pranal Amu v. LaktUmi Anri (l), it 
constituted a step in .i judicial pro’yedina 
I d id not req tit * . • j • 
provision! of S. 17 Ro i « .« • ; ... \ 

Lord Watson in Jlindrsn Saik v. O-iun.r 
Saran Sain i (2), did not apply to proper 
judicial proceeding!, whether ting 
of pleadings filed by tho 
orders made by the Court.' Li iolcla v. 
Penny Lxl (:j) and Daya Shanlnr v 
Hub Lai (1) petitions of com promise file 1 
in mutation i locoed ings. sottling disputes 

bntwe m tho parties either by distributing 

tho properly «„ by agreeing toils being 
entered jointly in the canto of both, woro 
held to paitako of the nature of family 
aettloments and not to require rogistra. 
t ' 0D -, Ourdeo Singh v. Chandrika 
Smgh (o) and Joli Kuruvetappa v. Izari 

filed in^p 6 , p0tition9 0{ compiomise 

? m ' VGr0 ' ,D 80 far thov 
o ated to the properties in suit, similarly 
bo d not to require registration and to be 
enforceable, so long as the terms entered 

' n 0 oV V , e , r0 , la A vful within th0 

of O. 23. R. 3, Civil P. C. 

An instrument of partition is moreover, 
not required by law to bo in writing, hut 
tho parties may, if they choose, reduce 
V n T[ ^T ,nt0 the form o( a document 
!’ !}?S! Mad 50s = 2 ^ i a ioi (p o. 

1' luSj “ ai“ i'5 U p c >- 
t owSc.ri^rrc 1 ^ 497 ^ An ios - 

G. 0907) 30 Mad 478. 

1918 0/53 A 51 


evidencing that partition, in which case, 
if tho property affected is worth over 
Rs. 100 such an instrument would requiro 
registration under f>. 17. Cl (h), Regia- 
t rat ion Act (10 of 190*) A document 
the obj *ct of which is not to ovi lenco a 
partition but to intimate *o tho Court 
the rnethcxl in which a partition has beer, 


effected out of Court in or< 
matter in controvert, may he 
accordance there.', ith i- p. . , 
instrument of partition, for, 
out in Saiga Kumar Hauer 
Kripal liana ire (7) and Ch 


t at 


-ho 

in 

ed 


Mobura 


fa). 


a part 


bu 


co-owners does no‘ require tc bo eilcc. 
touted cr ovi ionced by a written docu. 
meat, and a petition admitting or reci. 
king snob a partition i« Imisiible in ot i 
looco without registration. In Banl 
• T1 -■ hurt (9) it wit polo tod 
cut tint a petition of compromise filed in 
a mutation case, which was relied on as h 
family arrangement, did not require to 
bo registered under H. 17, Registration 
Act, as it did rot creato or confer tinv 
frerh li'le but was only in tho nature of 
at* ; greet’ to ut by which an antecedent 
t’-le in the parties was acknowledged and 
dofinol. In Khuni Lalv. Kunwar Cobnut 
Krishna S train (10) their Lordships of 
tho Privy Council, roforring to an earlier 
compromise rnndo between the parties 
under which the property was divided, 
cited with approval tho decision iu Lain 
Owlli Jlthuree v. Ifenm Kconicer (li;, 
wherein it was laid down : 

Tb» true character of (be transaction appears 
to u« to have ban a rclilrirint betneeu tho 
several monitor ol (be family of their disputes 
c.ro one relinquishing all cl dm in respect of nli 
propet l y in dispute other than that falling to bis 
’h®*®. and recognizing the right of tho other*, as 
they bad previously averted it, to tho portiou 
alloted to them respectively. It was in this light, 
rather than as conferring a new distil, cl title on 
each otbor; that the parlies themselves from to 
bava rcgard.d the arrangement, and we think 
that it ia (bo duty of the Courts to uphold and 
give full effect to such an arrangement.” 

In Aliamad Baza v. Saiyid Abid Hu- 
sain (12), whore the parties to a suit filed 
a petitiou of compromise reciting the 
terms on which the dispute was settled, 
among them being anagreement by one 

7. (1009)3 1 0 317. 

8. (1699) 25 Cal 210. 

9. (1915) 18 O C 51=27 I C 939. 

10. (1911) 33 All 356=10 I C 477 =38 I A 67 
(P C). 

11. (1868) 3 A H C E 83. 

12. AIR 1916 P C 41=38 All 491=39 I C 11 
=43 I A 2G4 (P C). 
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party who was recognized as owner to 
grant a usufructuary mortgage to the 
other, and the order of the Court was that 
the compromise should be placed on the 
record, their Lordships of the Privy Coun- 
cil held in a subsequent suit to redeem 
that mortgage that the petition of Com- 
promise merely evidenced an antecedent 
verbal mortgage, which was valid accord- 
ing to the law in force before the Transfer 
of property Act was passed, and that so 
long as it was properly stamped as a pe- 
tition it could be admitted in evidence. 
There is nothing to preclude the parties 
from settling their disputeson such terms 
as they might think proper. In Satrohan 
Lai v. Naijeshar Prasad (13) it was held 
that the intention of the parties was to 
bo deduced in each case from the docu- 
ment and the circumstances in which it 
was oxecutod, and that in view of the 
fact that no ordor of a Rovenue Court in 
a mutation proceeding could per so opo- 
rato to confer title, the question in eich 
caso would he whether the transaction 
was one amounting to a transfer of pro- 
perty, required by law to bo reduced to 
writing aud registered, or only to an 
acknowledgment of an antecedent title. 

In tlio present case there is nothing to 
show that the petition of compromise in 
itself purported to croate a new title, for 
it recited a partition which had been ef- 
fected out of Court. It recited the will 
of Sanwal Singh under which the parties 
hold an equal share in the property left 
by him aud also referred to the mutual 
settlement whioh had been made to ob- 
viate future disputos and by which the 
proporty was divided between them, and 
merely asked the Rovenue Court to direct 
mutation of names to be effected in ac- 
cordance with it. It was not, therefore, 
an instrument by itself purporting to 
croate or declare any right, title or inter- 
est in any property which did not exist 
before, and being a mere recital of the 
mariner in which the partition had been 
effected, did not make it an instrument 
of partition so as to render its registra- 
tion compulsory. It was sufficiently 
stamped as a petition to the Court, in 
whioh the mutation proceeding was pend- 
ing. It is contended on behalf of the de- 
fendant that the agreement contained in 
the petition of compromise was not one 
in regard to which specific performance 
could he enforc ed. But the petition it- 

13. (1916) 19 O C 75=85 I C 770. 


self indicates the remedy to wbioh the 
plaintiff was entitled in case of a breach, 
and the present suit does notask for any- 
thing more than the remedy whioh the 
parties had contemplated in case the 
breach happened. So far as the question 
of registration is concerned, the present 
suit is confined only to the enforcement 
of the remedy provided in case the debts 
specified in the petition of compromise 
wero not paid. That portion of the com- 
promise was not in any event one covered 
by S. 17, Registration Act, and there is 
nothing in law to prevent its enforcement. 
The appeal is, therefore, allowed and the 
plaintiff's olaim decreed with costs 
throughout, and future intore9t at 6 per 
cent, per year from the date of tbo suit 
till realization. The defendant. respon- 
dent will bear his own cost9 horo aud be- 
low. 

B.v./r.k. Appeal allowed. 
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Danikls. A. J. C. 

Iqhal Narain — Decree-Holder — Ap- 
pellant. 

v. 

Jaskaran and another — Judgment- 
debtors — Respondent a. 

Execution of Decree Appeal No. 40 of 
1916, Decided on 26th November 1916, 
against the order of Dist. Judge, Luck- 
now, D /- 8th September 1916. 

Civil P. C. (1908). O. 21. R 1 4.— Deere© 
for ule on mortgage — Attachment ia not 
necenary — R. 14 doe* not apply. 

A preliminary attachment is not uocossary In 
cases "here an application Is mado for *alo In 
execution of a decree passed for sale of mortgaged 
property, and therefor# O. 21, R, 11, docs uot 
apply to suob .o application. 

Judgment . — These are two connected 
appeals in an execution case coming under 
S. 47, Civil P. C. The execution applica- 
tions were dismissed by the Munsif under 
O. 21, R. 14, for failure to produce a 
certified extract from the khewat a9 
ordered. The appeals have been dismis- 
sed by the District Judge and the decroe- 
holder appeals. It appears to me that 
the appellant is right in his contentions 
that O. 21, R. 14. does not apply. In 
neither case wa9 the application one for 
the attachment of land. The decree 
passed was one for sale on a mortgage 
where a preliminary attachment is not 
necessary, and the execution applications, 
which I have perused, merely ask for 
sale of the property, not for its attach 
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menfc. In Appeal No. 40 there is an 
additional reason why the rale does not 
apply as the application does not relate 
to land at all. The property the sale of 
which is asked for consists exclusively 
of troes. I accordingly allow both ap- 
peals and direct that the execution ap- 
plication he restored to the file. The ap- 
pellant will have costs of the appeals. 
n.V./R.K. Appeal allowed. 
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Kanhaiya Lal. A. J. C. 

Nan Nehal Singh — Plaintiff — Appel- 
int. 


Deputy Commr. Unao and others— He- 
femlants— Kc-ponden’s. 

First Appeal No. 101 of 1917. DacideJ 
on 27th May 1918, fi . < ore i of 8 
Judge, Unao, I)' 38rh M»v 1917. 

(a) U P Court of Wn refr Acl <4 of 19121. 
S. 64— S. 54 npplif* to cUim even though 

• ubjrct to pre emption rif;Kl of another. 

Itic provl.loo* ol S. 51 cover :»l! .uit- r.litint* 

to tho property of any ward, that i mt pr->pvrti 

I- h npn ■ to him <i oil . | t 

<1 " il • 11 1 ' by im»oo -of . . 

which ill. y to ra.iutaiu.bli> in J . . 
“SS n 1 1* 4 IOC* P420C 11 

p r« ^mpt.orv - Rule that all properly 

. I *. bc ,nclutlerf it Subject to certain re.- 
trictioii, 

’ n " r " -Hit I r 

waoo thoeollra property *olJ. .i..h t» p|*; 0 - 
Mf li not entitled to claim pr . • , . . r<J 
OHiiy portion thereof. . » Inappll . ,1. 

intercKti of the von loo., int -r . .. , AMInet "r 

whoro they have muco b.oc .rpar.tcd nr divided. 

Sutt {C)C - Vi,P , C J ,5 ° f ,908) ° ' 

p“ od 8 :l n,t d — «t.nd 

ourn.l •*?! n ' 1 b " heir * - Heir. , u b.e- 

2ilS» lm»l i U If d T UM br Uk#n *° b «* 

1 90s) S. 22. ded ” L,a " l *' ion Ac * <» of 

•AM.'ar'js- »• •«•»* ■>< 

brought on the II! * ub Vq«»"«y fought to bo 
r * , • ‘he record For the puromeanf *> 90 

b ? 1 1,H ** Imploaded and the 

I ntituled wK l , Cm W,U *** deem< * d «° bo*o been 
lu^tuiod when they were - — • tfg q 10 

antnTru % Uari Kisken 1,ha0 ' a °d 
Giilab Chand Snmal - for Appellant. 

A agendra Nath G h 0a hal and Sal, g Nam 

—lor llespoodents. 

Judgment .— This appeal arises out of a 
suit for pre-emption. It appears that on 
18th January 1898 Gajraj Singh mort- 


gaged the entire village Mubarakpur and 
an eight annas of the village Shahpur, 
describing the mortgagee as flabihullah, 
son of Aminollah. Half of the said pro- 
perty wa9 subsequent ly found lo boloog 
to other f arsons. Aminullah died on 27th 
September 1898. A dispute arose on his 
death in regard lo his estate between 
Gharibullah, his eo- oil led son, an d his 
nephews. Kuhullah. Hahmutulla. Niama- 
tullah and Mohammad Yakub. Ho also 
loft a widow Mt. Kai-unuisa. On let 
Time 1901 an agreement was arrived at 


between the said claimants, whereby 
Gharibullah contented himself with a 
so^en arm is share in the proper') left bv 
Ammuila, a four annas sh-iro went to 
Mt. K lisunoisi, ulnle the remaining 
five a-mas wout to Kuhullah, Kahma- 
tullah, Ni mi .tullah and Mohammad 
Yakub. A decree appears to have been 
p>«tel in ico Um*e with this compro- 
mise. (rhirihullah *«ubsequently died and 
hi. prorerLy was taken charge of by tho 
Court of Wards. On 2Hh I inuiry 1909 
tho Deputy Commissioner of Unao. acting 
R«r of the estate « f * h«ri 
bull »h, nod tho other person., lo whom the 
propert\ of Amiri'illah had been allotlud, 
fib . I i suit for the recovery of money duo 
on tho mortgage aforesaid treating it as 
forming parr of tho proporty 'hold by 
A'ltiuull.ilt. The plaint recited tho agree, 
ii ent maiebetwrou tho heirs of Anti, 
nullah, whereby the shares of tho different 
claimants to the estate were defined and 
a>kol tint in case tho heirs and reprosen. 
talives of the mortgagor failed to pay tho 
mortgage money, tho mortgage might bo 
foreclosed. 


On 21 si January 191 1 the then plaintiffs 
obtained a final decree for foreclosure in re- 
gard toihehalf share belonging totbe mort- 
gagor (F.x. 1). which has given rise to tho 
present claim for pre emption. The suit 

wa9 filed on 20th January 1917 within 
six years from the date of tho said decree. 
The Court below dismissed tho claim, 
holding that no notice had been sent to 
the Court of wards as required by S. 51, 
U. P. Act 4 of 1912, that the claim 
against the heirs of Mohammd Yakub 
was barred by limitation, and that a suit 
for pre-emption io regard to the property* 
held by the remaining defendants, was 
not maintainable. The provisions of 
S. 54, U. P. Act 4 of 1912, cover all 
suits relating to the property of any 
ward, that i9, any property belonging 
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ito him, though his title thereto may be 
{defeasible by reason of a claim for pre- 
emption which may be maintainable in 
regard to the same. The contention urged 
on behalf of the plcintiff-appellant is that 
the position of a mortgagee who obtains a 
tinal decree for foreclosure without send- 
ing the notice required by S. 10, Oudh 
haws Act (18 of 1876) continues inspite 
of that decree to be that of a mortgagee 
qua a pereon or.titled to claim tho pro- 
perty by pre-emption. But such a con- 
tention is obviously untenable, becauso 
tho effect of a decree for pre-emption is 
only to displace tho title of the purchaser 
or of tho person who obtains the final de- 
cree for foreclosure from the date when 
tho payment is made in pursuance of that 


decree. Till such a decree is obtained 
and payment is made in accordance with 
it, the title of tho purchaser or of tho 
person obtaining forsclosuro holds good, 
and if ho is a ward within the meaning 
of S. ”>4, U. P. Act 4 of 1012, no suit 
for pro-emption cna lie in respect cf any 
property held by him, till tho notice re- 
quired by t hat section is given. The share 
of Gharibullah, which is held by tho 
Court of Wards, being seven annas, tbat 
portion of tho claim which relates to it 
cannot, therefore, 1*3 entertained. 

The claim in regard to the 1 1 1 annas 
share held by Mohammad Yakub is simi- 
larly not maintainable, because Moham- 
mad Yakub had died before tho institution 
of the suit and his heirs were not im- 
pleadod till tho period of limitation for a 
suit for pre-emption against them had 
oxpired. O. 1, R. 3, Civil P. C., does not 
apply to a case wherea suit is filed against 
a deceased person and bis heirs are sub- 
sequently sought to be brought on the re- 
cord . For the purposes of S. 22, 
; [jim. Act (9 of 1908), suoh heirs, whether 
added or substituted, must be treated as 
newly impleaded and the suit as against 
! them will be doemed to havo been ins. 
diluted when they wore so made parties. 
The plaintiff- appellant cannot claim the 
benefit of the institution of a suit against 
ii dead person for the purpose of extend- 
ing the period cf limitation against hi3 
Iheirs. In Fatmabai v. Pirbhat Yirji (1), 
where a suit wa3 instituted by a person 
who claimed to bo the heir of a deceased 
creditor, for the recovery cf money due 
on a promissory note, and disputes sub- 
sequently cropped up between that per- 

1. (1897) 21 Bom 5S0. 


son and the other heirs of the deceased, 
who were subsequently added as co-plain- 
tifis, resulting in the latter being declar- 
ed to be entitled to Letters of Adminis- 
tration, it was held that the institution 
of the suit by the former did not avail 
for the benefit cf the. latter who were sub- 
sequently added as co- plain tiffs, becauso 
the former was eventually found to have 
had no right at all, and when the latter 
were impleaded, tho suit had become 
barred by time. As pointed out in 
VcerappaCheltyv. Tindal Pcnnen (2), 
there is nothing in the Code of Civil Pro- 
cedure to authorise tho institution of a 
suit against a deceased person, and tbo 
claim against tho heirs of Mohammad 
Yakub, who were added after the poriod 
of limitation for a suit for pre-emption 
had expired, will be deemed to havo been 
birred by time. The learned counsel for 
the plaintilf-appellant relies on a deci- 
sion in Sreekislien Chowdhry v. Ram 
Kristo TlhuUac/iarjce (3), but tbo rulos 
of limitation now in forco woro not theu 
the same. 

Tp.o claim as against tho other dofon- 
dants, wbo ropresonfc a 7 3/4 annas share, 
is. however, maintainable. Tho general 
rule, as laid down in Mujtb.Ullah v. 
UmedJ}ili{ 4) and Mahabir Prasad v.. 
Ram Ji wan Lai (5), is that a suit fori 
pre-emption must embrace tho outiro pro., 
party sold, unless the plaintiff is not ou-| 
titled to claim pre-emption in regard to 
any portion thereof. But as explained 
in Sheobharos llai v. Jiach Rat (G),i?a»n 
Nath v. Radri Xarain (7) and Lachh 
man v. 7'ulsi Ram (8), that rule is in- 
applicable where tho interests of tho von- 
dees, inter ee, are distinot or where they 
have sinco been separated or divided. Tho 
principle of denying a right of pre-emp- 
tion, except as to tho whole of the pro- 
perty sold, is that by breaking up tho 
bargain, the pre.emptor may seek to take 
I he best portion of the property and leave 
the worst part of it with the vendee. 

But where the share of each purchaser is 
separate aud distinct, there is really no 
breaking up of tho bargain. The pre- 
ferential right of tho plaintiff-appollaut 
not beiog disputed, he should have been 

2. (1908) 31 Mad 66. 

3. (1868) 10 W R 317. 

4. (1699/21 All 119. 

5. (1910) IS O C 260=8 I C 272. 

6. (16S6) 6 All 462. 

7. (1897) 19 All 148. 

8. (1905) 2 A L J 199. 
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allowed a decree for pre emption in re- 
gard to the said 7 3/4 annas share ont of 
the Mahals, which now constitute the 
mortgaged property. Theappea! is, there- 
fore, allowed, and the claim of the plain. 
tilT-appellant decreed for pre-emption in 
respect of a 7 3; 4 annas share out of the 
Mahals, which now constitute the mort- 
gaged property, and in respect of which 
the decree for foreclosure was obtained, 
subject to the payment of Rs. 2.689-2-f, 
within cno month from this date. In case 
of payment, the plaintiffs and'dofendants, 
other than defendant 1 and the heirs of 
Mohammad Yakub, will boar their own 
costs throughout. In case of non -pay. 
ment the defendants shall get thoir costs 
hero and hitherto from the plaintiffs. I)o. 
fondant 1 and tho heirs of Mohammal 
Yakub will in any event got their costs 
hero and hitherto from the plaintiffs. 

B.V. it a. Appea ' allowed. 
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Stuart and Kanhaiva Lai.. A. J. C. 

J at narai n — 1 >efeudant— Appellant, 
v. 

Jlajrang llahadimingk and another — 
l’laintilTs and D.ifundaute — Respon- 
dents. 

First Appeal No. 90 of 1917, Decided 
on 13lh September 1918, from decree of 
Sub.Judge, Rae Bareli. D /. 27th April 

1 V 1 f • 

l«) Hindu Law— Drbta— Father — Burden 
proof ii on creditor having knowledge of 
limited powen of olienor. 

Whsio a . mortgage* .'et* up a charge la his own 
uvour mado by ono whom title to alienate ho 
nccciiarily know to be limited and qualified, he 
reasonably be expected to allege and prove 
lacli prciuraaWy better known to him than to 
‘ nU “ l J* 1#n *bcr of tho family, n-mclv. tb<** 
him of Ch * l ? bo } l ' d lhc rppro-entation made to 
. .° r*r d need, of tho estate and the 

? i an? p' l l U 1 0Dcin * hi> ‘“mediate loan: C .V 
»■ [P422 C2] 

(b) Hindu Law - Alienation - Father - 
nou. obligation of ion. to pay father’s debt, 
doc. not arise during father’, lifetime. 

hv - ir ,e i n . al j Cnali0n0 ' ,nn,i, y Pmp«rty rn.de 
, 5 B . \ “ndu father is que^.i >ned by bi. ion. dur- 
InR his llfe.no question of tho pious obligation 
of the sons to pay ofl tbeir fatbei’a debts can 
arise; j. /. /,. 19 i 7 p. C . 61 and 20 O. C. 311, 
toll (I* 422 C 2] 

Alt Mohammad— for Appellant. 
(jokaran Nath Misra and Harkaran 
hath Misra— for Respondents. 

Judgment The defendant appellant is 
the son of Suraj Din and seeks to impeach 
a mortgage of joint family property- 
effected by the latter in favour of the 


plaintiff's on 9th January 1913 and two 
deeds of further chargo similarly executed 
by him in favour of the same persons. 
The defeudant-appellantdcnica that there 
was any !**ga! necessity to justify the 
above transitions, hut tho Court below 
found against him and decreed the claim. 
It ap| ears from the documentary evidence 
adduced that the dealings between the 
plaintiffs and Suraj Din, which have cul- 
minated in the deeds of mortgage an 1 
further ciiaigo above referrol to, com- 
rnenced on 26th January 110 1 , when » 
deed of simple mortgago was executed by 
Suraj Dio in lieu of Rs. 8.000 in faveur 
of tho plaintiffs and their doceased bio- 
thor, Chacdorpal Singh, tho whole of tho 
consideration having boon paid in cash 
before the Sub. Registrar (Ex. 10). No 
necessity was recited iu it for tho loan. 
On 27th February 1905 Suraj Din execut- 
ed another deed of simple mortgage in 
favour of the samo persons in lieu of 
Rs. 3,000, tacking the same to the amount 
previously borrowed. Out of tho . urn of 
Rs. 3,000, Rs. 2,860-2-0 wero credited 
towards certain priordehts and liabilities 
including a dccioo and some arrears of 
under, proprietary rent said to have been 
due in respect of Mauza Miran Bisaiya 
for 1310 to Kharif 1312 Fasii, and tho 
balance was paid before the Sub Registrar 
(Ex. 11). 

On 10th January 1908 Suraj Din dis- 
charged the two deeds abovo mentioned 
by executing a fresh deed of simple mort- 
giga in favour of tho same pjrsons for 
Rs. 15,000, out of which Rs. 1,484-13.0 
weropaiJ in cash loforo tho Sub-Registrar 
and the balance was credited towards the 
monoy due cn the al o\e deeds and a pro- 
missory note of 1st January 1908 and 
some arrears of revenue or under- pro- 
prietary rent, said to have bceu due in 
respect of the village Miran Bieaiya lor 
Kharif 1315 Fasii (Ex. 4). On 16th 
March 1908 he borrowed Rs. 2,600 and 
executed a deed of further charge in favour 
of the said person?, receiving Rs. 96-2-0 
before the execution of the document and 
Rs. 6,911 in cash before theSnb-Registrar 
and crediting the balance in satisfaction of 
a decree which was then under execution 
against him (Ex. 5). On 19th June 1909 
he again borrowed Rs. 4,000 from the 
eame persons, receiving Rs. 86-13-9 be- 
fore the execution of the deed and Rupees 
1,938-3-6 in cash before the Sub- Registrar 
and crediting the balance towards the 
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interest duo on the mortgage-deed for 
Rs. 15,000. and the deed of further charge 
for Rs. 2, GOO above mentioned and some 
arrears of rent said to have been due in 
respect of the village Miran Bisaiya for 
1315 to the end of 1316 Fasli (Ex. 6). 

On 29th Maroh 1912 he took a further 
loan of Rs. 3,500, cut of which Rs. 3,000 
were received by him in cash before the 
Sub. Registrar and the balance was credited 
towards the money due on mortgages and 
some arrears of under-proprietary rent in 
respect of the village Miran Bisaiya for 
1317 to 1319 Fasli (Ex. 7). On 9th 
January 1913 he coosolidate.1 the above 
loans and executed a fresh deed of simple 
mortgage for Rs. 36,000 out of which 
Rs. 31,478.10-6 were credited by him to- 
wards the prior debts aforesaid and 
Rs. 200 were taken for the purchase of 
stamp and the balance was received in 
oash before the Sub. Registrar. In this 
deed it was stated that tbo mortgagor re- 
quired Rs. 4,000 to meet tho revenue de- 
mand and fcr domestic expensos (Ex. 1). 
This is one of the documents now in suit. 

It was followed by a deed of further 
charge of 11th Djcember 1913 for Rupees 
3,000 said to have been taken for domestic 
and private necessities (Ex. 8), another of 
16th January 1914 for Rs. 1.000 stated 
to have beou similarly taken for domestic 
and private needs, and a third of 4th 
July 1914 for Rs. 2,000 said to have been 
taken for the payment of arrears of re- 
venue and other nooessary expenses 
(Ex. 9). 

The dealings did not end hero. On 4th 
Deoomber 1914 he executed a deed of 
further charge for Rs. 15,000, out of which 
Rs. 4,014 were received by him in cash 
bofore the Sub. Registrar and the balance 
was oredited in satisfaction of the deeds 
of further charge of 11th December 1913, 
16th January 1914 and 4th July 1914, two 
promissory notes of 16th July 1914 and 
27th November 1914 and some interest 
due on the mortgage of 9th January 1913. 
This is the second document now in suit. 

On 23rd April 19l5another deed of further 
oharfe wa9 executed for Rs. 2,450, out of 
which Rs. 2,173 were paid in cash before 
the Sub- Registrar ar.d the balance was 
oredited towards a promissory note of 
2Sch January 1915 and 9ome arrears of 
revenue, said to have been due iu respect 
of the village Miran Bisaiya for 1322 
Fasli. This is a third document now in 
suit. There is no evidence to show whe- 
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ther the antecedent debts, amounting to 
Rs. 42,914-3-3, credited in the deeds of 
mortgage and farther charge now in suit, 
were taken for family purposes or for 
family necessity. The plaintiffs were 
themselves the creditors in the case of 
each of these antecedent debts, and as 
pointed out by their Lordships of the 
Privy Council in Uunoomanpersaud Pan - 
day v. Mt. Babooet M unraj Koonweree ( l), 

whore the mortgagee himself with whom the 
transaction took placo. is setting up a charge in 
his favour made by one whose tide to alienate 
he necessarily knew to be limited and qualified 
ho may be reasonably expected to allego and 
prove facts presumably better known to him tbao 
to an infant member of the family, namely, 
those facts which embodied the representation 
made to him of the alleged needs of tho estate 
and the motives influencing his immediate loan.” 

The learned counsel for the plaintiffs 
respondents does not contest that in ac- 
cordance with the decision of their Lord- 
ships of the Privy Council in Sahu Ham 
Chandra v. Bhup Singh (2) read with tho 
decision of this Court in Bharath Singh 
v. Prag Singh (3), no question of piou9 
obligation can ariso because Suraj Din is 
still alive. He asks for an opportunity 
to prove that the antecedent debts in 
question were taken for family purposes 
or family necessity, contending that the 
issues as framed by the Court below did 
not require him to go behind tho antece- 
dent debts and establish the purposo for 
which they were taken. The decision of 
their Lordships of tho Privy Counoil in 
Sahu Bam Chandra v. Bhup Singh (2) 
was in fact delivered after tbo issues were 
framed in this ca6e and did not beoome 
known in thi9 country till after the case, 
whioh is the subject of appeal, was do- 
cided by the Court below. Tho question 
of the liability of the defendant-appellant 
for the sum of Rs. 10,335-12-9, said to 
have been taken in cash, cannot also be 
properly determined till the account books 
of Suraj Din, if any, showing his grain 
and cloth dealings and the expenses in- 
curred in connection with tho marriage 
of his daughters and the payment of 
arrears of revenue or under-proprietary 
rent in coonection with his estate, from 
the time when tbo dealings first com- 
menced, are forthcoming. 

It was for the defendant-appellant to 
have produced evidence to rebut that ad- 

1. (1872) 18 W R 81=6 M I A 393 (P C). 

2. A I R 1917 P C Cl =39 All 437=391 C 280= 

44 I A 126 (PC). 

3. (1917) 20 O C 311=43 I C 291. 
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duced on behalf of the plaintiffs. The 
representations made to the creditor may 
also be material under S. 38, T. P. Act. 
The Court below is, therefore, directed to 
determine the following issues, after 
taking such relevant evidence as the 
parties may adduce: (l) Whether tho 
antecedent debts credited in the deeds of 
mortgage and further charge now in suit 
were taken for family necessity or family 
pur poses or for the discharge of a common 
obligation and if so, to what extent? 
(2) Whether the money said to have been 
taken in cash was similarly taken for 
family purposes or family necessity or for 
the discharge of a common obligation or 
lent in good faith on the strength of the 
representations, if any, made as to the 
allegod neols of tho estate and family, and 
if so, to what oxtont can tho defendant, 
appellant ho made liable for its payment? 
Throe months' time will he allowed for 
tho return cf the findings and ten days 
from tho dato of tho findings will he 
allowed to tho partios for filing objections. 

B.v./r.k. Issues remitted. 

A.I.R. 1918 Oudh 423 

Stuart akd Kanuaiya Lai., A. J. Cs. 

Suraj S', tram and another— Plaintiffs 
— Appellants. 

v. 

Iqbal Narain and others — Defendants 
—Respondents. 

First Appeals N 09 . 82 and 83 of 191 G, 
Docided on 12th Septemhor 1918, from 
decieo of Sub-Judge, Ilardoi. D/. 10th 
April 1916. 

Hindu Low— Partition— Division of title is 
distinguishable from division of property— 
Separation does not necessarily put end to 
joint management — Suit for partition — 
Inquiry is directed to ascertain divisible 
assets— Manager is is not liable to account 
for past dealings with family income— But 
after separation liability to account for in- 
come cannot be avoided. 

In ct'esof joint Hindu families, a division ol 
titlo is distinguishable frem a division of pro- 
pel ty, tbe former being a matter of individual 
decision, tbe desire on the part of one member to 
sever himself from the joint family and to enjoy 
his hitherto undefined or unspecified sbaro sepa- 
rably from the others, without being eu6ject to 
obligations which arise from the joint status of 
tbo latter, being tbe natural resultant from bis 
decision, namely, tbo division and separation of 
his share by metes and bouoda. But a separa- 
tion of one branch of the family from another 
does not necessarily put an end to the joint 
management of tbe estate by the manager on 
behalf of all, for a partition by metes and bounds 
may not take place till several years later. In 
an ordinary suit for a partition of the joint 
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family property, where there has been no pre- 
vious separation, the inquiry Is, in the absence 
of fraud or rther improper conduct, directed 
to ascertain tbe divlsi* le a-xets, the manager not 
being liable to account for his past dealings with 
the family income. He cannot, however, escape 
liability’ to account for the income once a sepa- 
ration has taken place. (1* 4*21 C 2; I* 422 0 lj 

Gokaran Nath Misra, Isbrari Prasad 
and Lachaman Prasad — tor Appellants. 

A. P. Sen — for Respondents. 

Judgment. — These are cross-appeals 
arising out of a lint! decroo for partition. 
On 20th Juno 1905 Suraj Narain and his 
son KuiUsh Narain tiloJ a suit for partition 
of their half share in tho joint family 
property and for their share of the n c*ne 
profits from October 1901, alleging that 
they had separated from tho remaining 
members of tho family at that time. Tho 
Court of first instance decreed tho claim, 
but on appeal this Court held that 
there was no evidence of any separation 
prior to tho institution of tho suit and 
that the plaintiffs were not consequently 
entitled to claim accounts or rnesne pro. 
fits foi the period during which they 
were joint. The decree granted by this 
Court was in tho following terms: 

•The Court (below) should endeavour to divide 
the s.iid property in two equal let* and to assign 
ode lot to each party by mutual conrcnt or 
others'!**. Compensation in cash can of course 
bo ordered to be paid in tho evented a precisely 
equal division ol property being lound im- 
possible In this connexion, and as p‘ rt of 
the Inquiry Into tho dlvislblo arret* of the joint 
family under tho head of moveable property, tho 
Court' should take an account of the income, 
enjovedbv tbe defendants (and by Pandit Bakht 
Narain before his death), from the date of tbo 
institution of tbo plaintiffs' suit on 20th Juno 
1906, to the dato on which possession was given 
to tbe plaintiffs under tbe decree now appealed 
•gain*t. from tho immovable property of tho 
joint family. In respect of which tho plaintiffs 
have keen found to be entitled to a half sharo. 
Tho defendants will ko entitled to sot off against 
such income, not only the expinscs of manage- 
ment. but all expenditure which tbo Court may 
find to have keen properly incurred on objects 
to which the income of the joint family may 
properly be applied by the manager of tbe same. 
The balance. If anv, will bo treated as part of 
the divisible assets of the joint family, under 
the head of moveable properly, in tbo hands of 
tbe defendants, and the plaintiffs will bo awarded 
one-balf of the samo." 

This decree was subsquently confirmed 
on appeal by their Lordships of tho Privy 
Council: Suraj Narain v. Iqbal Narain 
(1). It is admitted that the plaintiffs 
got possession on 9th March 1909. Tho 
Court below has takan an account of tho 

1. (1913) 35 All P0=18 I C 80=16 O C 129= 
40 I A 40 (PC). 
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income derived from the immovable pro. 
perty belonging to the family from 20th 
•June 1205 to 9th March 1909 and of the 
expenditure incurred during the said 
period, and allowed the plaintiffs a sum 
of It3. 12,409-1-4' exclusive of a share in 
the grain recovered by the defendants 
and in the debts due to the joint family. 
Both tho parties have taken exception to 
different items entored in tho accounts. 
The main objection of tho plaintiffs is 
directed against the method adopted by 
the Court below in debiting the plaintiffs 
with liability for a share of tbe expenses 
incurrod solely for the benefit of the 
defendants after the institution of the 
suit. 

It is unquestionable that if the plaintiffs 
be deemed to have continued joint till the 
9th March 1909, when they got posses- 
sion in pursuance of their decreo for 
partition, they would be liable for theex- 
peediture incurrod for family purposes or 
in discharge of a common obligation; but 
if tho branch of the family, represented 
by the plaiutifls. bo deemed to have se- 
parated from the date of the institution 
of tho suit for partition, tho plaintiffs’ 
share of the income from the joint pro- 
perty will be liable for all legitimate ex. 
penses or obligations conucctod with their 
branch of tbe family and tho defendants’ 
share of the incomo will be liable for all 
legitimate expenses and obligations con- 
nected with thoir branch. Tho judgment 
of this Court is far from clear on that 
point but reading it in the light of the 
judgment of their Lordships of the Privy 
Council, by which it was aOirmed, thoro 
ea:i he little room for doubt that the pro- 
priety of the expenditure was to bo judged 
with due regird to tho position each party 
occupied after the institution of the 9uit, 
that is, from a standpoint different from 
that which they occupied prior to the 
suit, for no accounting wa9 allowed for 
the period preceding it. 

In othor words, the manager wa9 not 
required to justify what he had spent 
prior to tho suit, but to justify what he 
had spent after its institution. That 
justification can only be shown by estab- 
lishing that what he had spent was 9pent 
for the benefit of the entire family, and 
not of any particular branch or in dis- 
charge of a common burden; for if that 
were not so, it would be within his power 
to reduce the divisible assets, existing on 
the date of tbe suit, materially by spend- 
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iag recklessly for his personal ends or for 
the benefit of his own issue to prejudice 
the other side. In their judgment in tho 
suit, out of which these proceedings havo 
arisen, their Lordships say that the ques- 
tion for determination before them was 
whether the plaintiffs had separated, as 
they alleged, in October 1901 or whether 
they continued joint in. property, if not 

in foed and worship, up to the institu- 
tion of the suit in 1905. Their Lordships, 
agreeing with this Court, held that tho 
plaintiffs had failed to establish their se- 
paration in October 1901 or their exclu- 
sion from that date, and on that ground 
they upheld the decree passed by this 
Court, dismissing tho claim for mesno 
profits prior to the date of the institution 
of the suit and allowing it after that date. 
Tho separation of tbe plaintiffs from tho 
date of tbe institution of the suit was 
thus in effect affirmed. In f act in their 
later decision in Girja Dai v. Sadashiv 
Dhundiraj (2), their Lordships, referring 
to their decision in Suraj Narain v. 
Iqbal Narain (l), pointed out that a divi- 
sion of title was distinguishable from n 
division of property, the former being a 
matter of individual decision; tho desire 
on the part of one member to sover him-! 
self from tho joint family and to enjoy 
his hitherto undefined or unspecified 
share separately from the others without 
being subjoct to obligations which, arise 
from tbe joint status of the latter, being 
tbe Datura! resultant from his decision, 
namely, the division and separation of liie 
shaie by metes and bounds. A similar' 
view of tho said decision was takon in 
Soundatarajam v. Arunachalam Chelti/ 

(3). 

It is obvious that a separation of one, 
branch of tho family from another dees 
not necessarily put an end to the joint 
management of the estate by tho manager 
on behalf of all, for a partition by metes 
and bounds may not take place till several 
years later. In an ordinary suit for a 
partition of tho joint family property, 
where- there has been no previous separa. 
tion, the enquiry as explained in Bala - 
krishna Aiyar v. Muthusatcmy Aiyar (4) 
and Pormeswhar Duley v. Gobind Dubey 
( 5). is . in the absence of fraud or other 

2. A I R 1916 P C 101=43 Cal 1031=87 I C 
321=43 1 A 151 (P C). 

3. (1916) 39 Mad 136 =331 C 058. 

4. (19C9) 32 Mad 271=3 I C 878. 

5. (1916) 43 Cal 459=33 I C 190. 
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I'mproper conduct, directed to aecertain amount paid to Bihari Lai Raina being 
the divisible assets, the manager not be- debited in the account. The amount of 
ing liable to account for his past dealings deposit being no longer in dispute, it was 
with the family income. He cannot, how- for tho plaintiffs to show that Bihari 
'over, escape liability to account for the in- Lai ltaina has been overpaid. They have 
loome once a separation has taken place, given no evidence on that point. Tho re- 
Tho result of the procedure, adopted by the coipts filed prove that Rs. 2,700 have 
Court below, is that while the defendants been paid to Bihari Lai Raina between 
have been allowed all theexponses incurred 27th June 1905 and 3rd May 1008 and 
by them on objects personal to them or the Court helow has rightly included the 
in which the plaintiffs had no concern, said payment iu the debit side of tho ac- 
no such allowance has heeu made in favour ccunt. Item 2 in dispute is that enter? ! 
of tho plaintiffs. The defendants bavo in head 17. being pa\ incut > made on nc- 
kept tlioir personal or separate incoice count of hundis drawn by Pandit l.alcbt 
to themselves and have charged the family Narain after tho institution of tho suit, 
funds in tlioir possession with all ex- Somo of the^e hundis wero drawn before 
penses personal to them or their branch the date of tho suit and the money bor. 
of the family during tho progress of tho rowed by means of them was credited in 
suit. Wo cannot however ignore the a|. the joint family funds. The validity oi 
tored position created by the suit for the transactions represented by thoBe 
partition, and have therefore to examine hundis cannot bo <|ueaticned in the case, 
in the case of each disputed item, whe- Out of the five hundis drawn by Pandit 
tlior tho expenditure was incurred by tho Bakht Narain after the institution cf the 
defendants for tho benefit of thoir branch suit, one for Its. 2,000 in favour of Main, 
or for the common benefit of the entire deo Prasad is shown to have been drawn 
family, for t |, 6 payment of rovenuo, another for 

item 1 in disputo is that shown under Rs. 2.500 in favour of C.ovind Prasad for 

ea- l-\ being a sum of Rs. 275,0 said to the | avment of tho dooiee for profits oh. 

havo been paid to Pandit Bihari Lai tained bv the cosharer* of Jaliamau. The 
Kama on account of a deposit made by remaining three hundis, that is. ono for 
nun prior to tho institution of tho suit Rs. 2.5C0 and another for Re. 1,000 both 
or partition. Tho contention of tho in favour of Govind Prasad, dated 23rd 
earned counsel for the plaintiffs is that .July 1905, and anothor for Rs. 5.000 in 
i io total amount deposited by Bihari Lai favour of Mahadeo Pratad, dated 29th 
aina was Rs. 13,737.0 0, whilo tho duly 1905, aro not shown to have been 
S" I . R, '' 3nce '! on bis account or re- drawn for joint family purposes. The?© 
ll *•«? S 1 ? fr on ! t, l me lo tin:0 " a * Rupee* hundis were drawn w ithin nine days cf 
j * p’ U *,V*« 5, ? duo lo ,,in ’ ,,ein 8 tho institution of the suit for partition. 

' ,‘ 8 ' V , U *° ‘ ,ef ondants. on the Tho purposes for which these loans were 

fK • iand ’ '\ vo 1 ' lIed an extract from taken not hiving been established, thev 
l t r< 7 C n°r QDt h0 °t*' 8, . aiin # that Ro,,c ® 9 caDD0t V * charged against the plaintiffs, 
liai p er ? by Bihari Lal Th0 Plaintiffs are therefore entitled to 

■ • * 1 . '■ "ore advanced on have the said hundis excluded from the ac- 

nnflifi^n" n f *0 r i ep i ,<1 to h> m - In his de- count, that is, from the debit and credit 
r , .. . 0 , . nd November 1907, Bihari sides, or, in other words, to have Rupees 
•f.«'S a l al tod tha * out of the money de- 903-2-6 on account of interest paid on 
posited by him Ram Narain advanced some them deducted from the expenditure 
r - d ? r h V? the . decd8 obtaiDed * n shewn under this heading, 
neu thereof In the absence of tho ori- Item 3 in dispute relates to head 19, 
gmai account books which are not on the being the amount paid to Pandit Surai 
record, it is difficult to eay how much Narain on account of costs awarded to 
was actually left uninvested and how him by the decree for partition. The do- 
much remained due to Bihari Ral Raina. cree directed that the costs of the suit 
ine only objection taken by the plain, were to be paid out of the estate and this 
tins in the Court below under this head payment has therefore been rightly in. 
was tuat the alleged deposit or amanat eluded in the accounts. The contention 
\ -1*1 4 u 1 Da ' vas f,cfc,fciou 9- They of the plaintiffs is that their expenses in 
admitted that if the deposit was shown, that euit, other than those which wero 
iney would have no objection to the awarded to them, should also have been 
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paid out of the joint family funds. But 
no such claim was put forward before the 
Court below or in the memorandum of 
appoal and it cannot therefore be consi- 
dered. Item 4 in dispute relates to head 
20, which deals with the expenses of 
the suits filed by the manager in con- 
nexion^ ith the estate. It appears that 
in 1907 a suit for defamation was brought 
bv Mr. Manuol against Pandit Iqbal 
Narain in connexion with a statement 
made by the latter in a civil suit in which 
Mr. Manuel appeared for the present 
plaintiffs. The amount spent by Pandit 
Iqbal Nirain in his defence was Rupees 
118-1-0. But this amount cannot be 
charged against the joint family property, 
becauso the alleged act of defamation was 
one for which the joint family could in 
no way be held responsible. 

A sum of Rs. 500 was paid to Pandit 
Bakht Narain on 31st October 1905 to 
obtain redemption of the village Tatera 
which was part of the joint family pro- 
perty. The plaintiffs havo been allowed 
a sharo in that village and are liablo with 
the other members of the family for the 
amount spent in redeeming it from the 
mortgagee. The plaintiffs have also taken 
objection to the amount spent by Pandit 
Bakht Narain in the suit filed by him 
against Ratan Lai for the recovery of the 
property belonging to the joint family 
which was in his possession. Pandit 
Bakht Narain originally claimed the 
entire property; but when Pandit Suraj 
Narain subsequently filed a suit for the 
recovery of his half share, Pandit Bakht 
Narain had to confine his claim to the 
half sharo which belonged to him. The 
trial of the two cases practically proceed- 
ed together, and the plaintiffs were in- 
directly benefited by the' proceedings 
taken by Pandit Bakht Narain to esta- 
blish the title of the joint family to that 
property. Theexpensos in that suit have, 
therefore, been rightly charged against 
the joint family fund. An objection is 
also taken to the expenses incurred in a 
suit for money filed by Bihari Lai against 
Gajraj Singh. That money was lent out 
of the deposit made by Bihari Lai with 
the joint family. The joint family had 
undertaken to invest the money for the 
benefit of Bihari Lai and whatever ex- 
penses were incurred in that suit should 
be debited in Bihari Lai's account. There 
is also an objection to the money spent 
in connexion with certain suits filed 
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against Ram Singh, the zamindar of 
Bharsara, who was an' agent of the joint 
family. These suits were defended for the 
protection of the interest of the joint 
family in the village Bharsara, in which 
Ratan Lai wanted to make realizations 
after the death of Pandit Ram Narain to 
the prejudice of the joint family. 

The defendants sought the assistance 
of Ram Singh, who was a cosharer in the 
village, and recovered rents through him. 
Ratan Lai then sued the tenants for 
rents and, on the tenants pleading pay- 
ment to Ram Singh, expenses had to be 
incurred to support the right of Ram 
Singh to realise the same. It is imma- 
terial whether Ram Singh was eventu- 
ally successful or not in justifying what 
he had done, because what he had done 
was done at the instance of the joint 
family, whose agent he had become, and 
the joint family was in justice bound to 
bear the expenses connected with bis de- 
fence. The next objection relates to 
head 22 and is connected with the suit 
brought against Ratan Lai, in which Ru- 
pees 6,361-9-3 were awarded as costs to 
him. The amount has been rightly paid 
out of the joint family funds, as the suit 
was filed for the protection of the joint 
family interest. In connexion with that 
suit various other expenses wore incur- 
red which are entered in the account 
books and they havo rightly been includ- 
ed in the account. An objection is also 
taken to an item of Rs. 200-2-6 entered 
under head 24 as having been incurred in 
connexion with the suit for defamation 
filed by Mr. Manuel against Pandit Iqbal 
Narain. For the reasons given under 
head 20 this item must be excluded from 
the account. The next objection relates 
to head 30, which represents the salaries 
paid to the servants of the estate. The 
plaintiffs contend that some of these ser- 
vants were the personal servants of Pan- 
dit Baknt Narain and bis 6ons. There 
is nothing, however, to 6how that any 
of theso servants were personal and that 
their services wore not available to the 
plaintiffs. Their salaries have, there- 
fore, been properly charged against the 
joint family funds. 

An objection is also taken to certain 
expenses under bead 32 incurred in jour- 
neys by rail or ekka to Fyzabad, Luck- 
now, Jaunpur and other places. It is 
suggested that these expenses were incur- 
red by Pandit Iqbal Narain and bis 
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brothers in connexion with the prosecution 
of their defence in the suit for partition. 
It is difficult at this distance of time to 
say for which purpose each journey was 
undertaken, hut assuming that it was 
undertaken in connexion with the litiga- 
tion then pending, the joint family would 
still bo liable for the same, as the decree 
passed in the suit for partition directed 
that the costs of the partition suit were 
to be paid out of the estate. The same 
principle might well bo applied to ex- 
penses incurred out of Court. 

The next objection relates to hoad 41. 
comprising, among other thiugs, the ex- 
pooses in connexion with the death an- 
nivoraearv of B»ri Bihuji, that is. the 
widow of Bandit Raj Narain. and tho pur- 
chase of books and other articles. It is 
difficult to say that tho exponses were in- 
curred for the porsonal benefit of anv of 
tho dofondants and they have l»oen 
rightly included in the accounts. Tho 
Jaw books purclmod on (»th July 1905 
may have boon as much for the benclit of 
one mombor of the family as of the other 
and the objection of the plaintiffs in re- 
gaid to this item is not ontitled to any 
woight. There remain certain objections 
taken by tho plaintitls with reference to 
tho itoms ontero I under heads 49 to 03. 

I load 49 relates to the exponses in con- 
nexion with tho marriage of the daughter 
of Pandit Iqbal Narain in 1900 and the 
marriage of Dharam Narain in 1900. 
Hoad 00 relates to tho exponses incurred 
in connexion with tho illness and death 
of Pandit Bikht Nirain in 1900. Head 
01 deals with the exponsos incurred in 
ccnnoxion with tho illness of the wife of 
Pandit Iqbal Narain. Heal 52 deals 
with tho exponses incurred in connexion 
with tho maintenance of the dofondants 
a ter the death of Paudit Bakht Narain. 
Hoad 53 deals with the advances made to 
1 ,5?- Hakht Narain between 20th June 
lJO ) and 6th April 1906; the total amount 
being Rs. 6.830-4.6. So far as the ex- 
ponses ontered under heads 49 to 52 are 
concerned, they are purely personal to 
tho branch of the family represented by 
1 andit Bakht Narain and his son9 and 
they will ho charged accordingly against 
their share of tho income. It i9 not fair 
to the plaintiffs that the expenses of the 
maintenance of Pandit Bakht Narain and 
his sons and grandsons should be paid 
out of tho family fuods while the pay 
and income enjoyed by Pandit Bakht 


Narain and his sons should ho kept by 
them intact and similar expenditure in- 
curred by tho plaintiffs for their support 
exclude 1. Tho plaiutifls cannot properly 
he made liable for the same. In regard 
to the sum of Rs. 1,009 7 6 entered undor 
head 03, the Py/.ahad account books show 
that all that money w is spent for estate 
purposes. The objection of tho plaintiffs 
in regard fo tho ?amo cannot, therefore, 
i>e sustained. 

With reference to the amount dio-vn 
under head 0 m as having been inveotol 
in loans and mortgages, it has been 
pointe 1 out that the bond executol by 
Chkutku Singh for Rs. 944-S-O ou 30th 
October 1906 an 1 the boDd executed by 
Minim Singh of Makanpur for Rs. 20 on 
16th November 1900 have not been filed 
or treated as forming part of tho joint 
family pro|-er:y. The money advancod 
by means of thoso hands has been indu- 
dod in the expenditure shown in the 
accounts. The defendants do not contest 
tho right of tho plaintitls to claim a half 
sh.iro in tho said bond* but they have 
not tiled them in Court along with tho 
re*t. The cro*s. objections filed by tbo 
defendants relate to head 21, dealing 
with tho expenses incurred by them in 
tho suit file I by Pandit Suraj Narain, 
head 23. dealing with the expenses in- 
currod by them in connexion with the 
mutation proceedings instituted on the 
death of Pandit Bakht Narain, and hoad 
65, sub-heads 1 and 12, touching the de- 
ductions made on accouot of the pro6ts 
of Jaliamau from 1315 Fasli aod the 
costs of the civil appeal filed by the de- 
fendants in this Court from tho decroo 
passed in tho suit for partition. As 
regards the expenses incurred in the suit 
for partition the details of whioh are en- 
tered in the account books and the cor- 
rectness of which is Dot questioned, tho 
defendants are entitled to charge them 
against the joiot family funds because 
the decree passe 1 in the suit for parti- 
tion so directs it. The exponses incurred 
in the appeal aro similary to be paid out 
of the joint family funds because the ap- 
peal is only a proceeding in the suit. 
The expenses incurred in the mutation 
proceedings consequent on the doath of 
Pandit Bakht Narain cannot, however, be 
so charged because the plaintiQ's have no 
concern therewith. Id regard to the share 
of the profits due to Bisho9har Nath a 
oosharer of Jaliamau, whioh were paid 
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by tho defendants after 9th March 


1909, 
the liability 
satisfied was 
entire joint 


it 18 sufficient to say that 
which tho defendants have 
one chargeable against the 
family, and the plaintiffs cannot be pre- 
judiced if the amount due to Bisheshar 
Nath is treated as a debt due by the 
joint family which tho family has since 
discharged. 

There is also an objection as regards 
an item of Rs. 1,738-14-3 under head 64, 
relating to the money advanced to Ram 
Singh. It is admitted that a mortgage- 
bond was taken from Ram Singh on 6th 
September 1909 in lieu of that money. 
The plaintiffs cannot claim both a share 
in that money and a share in that mort- 
gage. bond. Tho Court below ttys that 
tho defendants are willing to give the 
plain tills a half shire in that mortgage- 
bond hut as tho bond wa9 takon after 9th 
March 1909, up to which tho accounts 
havo to be adjusted, the bond subsequent- 
ly taken by the defendants cannot bo 
taken into account. The defendants will 
bo deemed to be the sole owners of that 
bond. The other objections taken by 
oithor party in their grounds of appeal 
are not pressed. The amount duo to tho 
plaintiffs according to tho above account 
is Rs. 20,573. Both the appeals are, 
therefore, allow ed in part, the result being 
that instead of Rs. 1-2,409/41/ 2 the 
plaintiffs will got a decree for the above 
amount with proportionate costs hero 
and below against the defendants, who 
will get their costs in proportion from 
tho plaintiffs in this appeal The bond 
of Chhutku Singh and Manou Singh above 
referred to will bo added to the list of 
the joint property in which the plaintiffs 
havo a half share. The rest of the decree 
of the Court below will bo confirmed. 

JS.V./R.K. Appcalr partly allotted. 


main- 
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Kanhaiya Lal, A. J. C. 

Raunaq Ali and others— Plaintiffs — 
Appellants. 

v. 

Gul Muhammad and others— Defend- 
ants— Respondents. 

Second Appeal No. 431 of 1916, Decid- 
ed on 20th June 1917, from the order of 
Dist. Judge, Gonda, D /- 12th September 
1916. 

Oudh Rent Act (22 of 1886), S. 108, CU. (2) 
and (4) — Mortgagor allowed to remain 
in posteiaion of mortgaged property as 


tenant of mortgagee— Suit to recover arrears 
°\ r ?? 1 ® nd ejectment held not 
tamable in civil Court under S. 108. 

A ztr-i-pesbgi lease created the relationship of 
mortgagor aud mortgagee between the parries. 
On the mortgagor's failure to deliver possession 
Property to the mortgagee 
the latter filed a euit for possession against the 
forrrer. The suit ended in a compromise, whore- 
ULder it was provided that the mortgagor would 
remain in possession on behalf of tho mortgagee 
on condition of his paying to the latter a certain 

amount of annual rent and that in default of 
such payment of ront the former would be liable 
to ejectment. On the mortgagor’s failure to 
p *J. r * Qt ‘he mortgagee brought a suit in tbo 
civil Court against the mortgagor for possession 
of tbe mortgaged property and for arr*ars of 
rent: 

Held: that the ermpromise in the previous suit 
cnated the relationship of landlord and tenant 
between tbe parliea and that, therefore, tbo 
[•resent suit was not maintainable in tho civil 
Court in view of tbe provisions of S. 108, Cls (2) 
and (4), Oudh Rent Act: 19 All 496, Dist. 

[P 429 C lj 

Abdur Rauf— for Appellants. 

Ali Muhammad— lor Respondents. 

Judgment— On 26th October 1896, 
Gul Muhammad, Pir Muhammad and 
Wali Muhammad executed a zar-i poshgi 
lease in favour of plaintiffs 1, 2 and 3 
and tho ancestors of plaintiffs 4 to 11, 
whereby they borrowed Rs. 200 and 
agreed to give possession over the mort- 
gaged property to tbo mortgagees, subject 
to tho condition that tho latter shall pay 
a rental of Rs. 6-13-0 |>er year to the 
former till the mortgago was redeem- 
ed. The timo fixed for redemption 
was Baisakh 1313 Fasti. The mortgagors 
did not, however, deliver possession. A 
suit was then filed by the mortgagees for 
possession and a decree was obtained on 
22nd August 1902. Tbe mortgagees got 
possession in pursuance of that decree 
but were ejected thereafter. Thoy, there- 
fore. brought another suit for possession 
in 1904 in which there was acompromise, 
the effect of which was that the mort- 
gagors were allowed to remain in pos- 
session on bebebalf of the mortgagees on 
condition of their paying Rs. 14-5-0 
yearly to the latter. The compromise 
provided that if the mortgagors failed to 
give the rent they would be liable to 
ejectment. The mortgagees alleged that 
inspite of the said sempromise thedefen- 
dants had not paid the rent, which they 
had agreed to pay. They, therefore, sued 
for possession of tbe mortgaged property 
and for arrears of rent for tho three years 
preceding tbe suit. In the plaint, they 
described arrears of rent a9 profits, but 
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that description does not make any diff- 
erence in the nature of tho suit. 

The Courts below found that the mort- 
gagors became the tenants of the mort- 
gagees hv viitue of the compromise and 
that the suit for possession and arrears 
of root wr.s not maintainable against 
them in tho ci\il Court. The learned 
Counsel for the plaintiffs-appellants relies 
on f!ie decision in AUof Jti Klmu v. 
Lalt i P ratal (l). But tho facts of that 
case were cloarly distinguishable from 
tho present. In that ca*o the suit 
was based on tho xir-i-pcsligi lea*o or the 
mortgage itself, and was for the ree ntry 
of tho money due the mnrlgigo. Thno 
v.as aKo a Ica-o accompanying the moft- 
gage. hut tho louo and the imrigago 
vero taken to form part of flu - imctr .n. 
taction and t i»o mortgagee* v. »re deaio u i 
entitle 1 lo *e»«k their iomeiy for non- 
payment. of tho lent, reserve 1 by tt.o 
leave, in tho civil Court by moons of a 
auitupou the mortgage. The relation, 
ship of landlord an 1 ten ml *v v*ci>nslit'it- 
e l in tho present ease by ,» compromise 
cjfooted on K»*h September rjfu. T’no 
Jomproinise wn« an ootir ely • tnte 
transaction aod as h .ld in d a L I 

v - P-'i r Si. • • 

iia-Hua v. Fanhr-utl tlin (.'{), .i nit for 

'-ho reemory of arrear/. oi loot on the 
basia of tliu lease, eu/ted l.y the ii.l 
compromise, in rc .n i to KUtieoltOnl 
* i: " v " 1,1 

muen loss .« suit id, | etl 

tonanf. rrom the land leas 8 108, 

0uilh Ront Ael (22 of 
J. b) gives exclusive jurisdiction to *'.o 
Kovcnuo Court fo entertain suits for 
inoaisoi ront or for the oj-ctmont of a 
tenant. A zar-i-peshgi Iciso, accompanied 
•V a covonant for redemption, may amount 
( .o a mortgage, but tho relation, which 
compromise created aud which the 
plaintiffs seek in this suit to terminate, 

not that of a mortgagor and mortgagee 
| ut , '" lt of a Person in possession of the 
mortgaged property as a tonint on behalf 
of tho mortgagee. The plaintiffs have 
also impleaded some of the transferees of 
tho mortgagors, hut that fact makes 
no difference, because the transfer 
••vas ma le aft or tho date of the com- 
promise and whatover rights they 
might, have need not ho determined in 

1. (IMA) 19 All 19C. 

2- (1901) 23 All 339. 

3. (1903) 6 O 0 2C. 


this case. The suitis principally for Ihe 
ejectment of the mortgagors, who occupy 
the mortgage 1 porperty as tenants cl 
the mortgagees, an I for arrears of ront 
duo by thorn, un i the Courts boluv wore 
justified in treat!.*;;', it us r:\clud, 1 from 
the cognizance ( f the oi 1 . il G-ur*. !hy 
apj*eil i<, thireforo, dUmi-sol with c-jU*. 

i!.V. It.K. .1 />/>•<*/ dinn sscC 

A. I R. 1918 Cudh 429 

•St : Ain and Kanhai. \ Cat, f. (’>. 

Sadcih* n X«ro a — !•-•■ A| - 

pclluit. 

*.'.t • Is. %.’i J: an 1 others — !’l linti" — 
tle«i*ou lent*. 

Mitt Civil \pp il N*o. 'll of 1918, 

' ‘ 110 of 10 !", Decided on 

3 *r i Au . .. it it i • :* • order oi .Sub. 

•lulto, Lucknow, J)'. Jn.l Mav 1918. 

Civil P C. (5 ofl9U8», O. 10. R. 4-Per- 
ton*I attendance of partita ■- ordered 

only when | h-.tder is unuble or refuses lo 
onswer questions p..t by Court. 

Il.fore « lc&«l order on bo (»**•«! *5>ln*t a 
. »rty diiecti’ig blin to 1., t. n,.-t ii ,.|- ii,i 

pfO’* * I ’ll * « ( l >. 10, H, }, file II £ »c.* *4f • III* iOO 
1 i. : v Ii ... inia ir. i i - ftn\ pluct, ttiM ihcro 


io ’ \ J Iwf . lilt Y.'i 

• • • • w 

laicb 

• j'»r(T or by 
>* h \i a ; l. lie 

bit 
r. it 

uutbfc or refine 

» t i 

the Court m vy ui 

reel 


the party apftlf in p.ri >d. [P 129 C2) 

S irn: ul.lti i ]k‘j, A.litya Prasad nn.l 
Raja Prasad —for Appellant. 

Mohammad Fasih — for Respondent*. 

Judgment.— On an application filed by 
the pl'intilIs-iC3pODdenU to have an 
award tiled an 1 p. docreo passol in accord- 
auce therewith, tho loirned Subordinate 
Judge ditcctel tho dcfendant-aiipollaut 
umler provisions of O. 10, R. 4, Civil 
1*. C., to ^pjoar to iu porsou and answer 
certain ouo-t ions. On his failuro to appear 
in person and answer those questions, ho 
pronounced judgment against him and 
directed tho award to ho filed andadocrce 
passed in accordance therewith. Before a 
legal order can bo passed against u party] 
directing him to appear iu Court under 
the provisions of O. 10, R. 4, it is neces- 
sary that tho Court should find, in the 
first place, that thoro are material ques- 
tions relating to tho suit which must be 
answered oither by such party or by his 
pleader and wbontuch party has a pleader 
it is only when the pleader is unablo or 
refuses to answer those questions that 
the Court, under the provisions of O. 10 ; 
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430 Oudh Brij Indra Bahadur 7. Dr. Cosimr., Kheri 

perl ma> It doe C s D ot e gL'ZtSTto dS'aT °1 ‘ V* Baien. 

‘opinion of the learned Subordinate Judge Indra Bah^ur' slneh h"' defo “ dant ’ Jai 

wore the material questions in this matter as the leeaL B S of V' T tb ® a8tate 

call upon the friend. The allegation 


questions, it is clear 
Subordinate Judge did 


ouoordmato Judge did net call upon the friend Th« . • 6X6 

appellant's pleader to answer them. Such i^r Jard to thi 
being the case, there could be no failure Bahadur Sfoch is that 
“ ‘ Singh w r as b a g man of'lfaT^,^^ 


questions as he was neverasked to answer mfmf and ^lor 7" k !“ ttllcct , and 
them ; and the order of the Subordinate of Sheo Indra Bahadur Sin^ ^ 

* ftttras sa 

estate, and that the latter took advantage 


Court was. therefore, erroneous. 

We accept the appeal and the applica- 
tion for revision and send hack the case 
to tho learned Subordinate Judge to be 
restored to its original number ar.d de- 
cided according to law. Tho cross-ob- 
jections filed by the plaintiffs-respon- 
dents as to their costs are disallowed. 
Tho parties will pay their own costs in 
these proceedings in this Court. 

B.V./R.K. Appeal accepted. 
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Stuart and Kanhaiya Lal, a. J. Cs. 

Tirij India Bahadur Singh — Plaintiff 
“Applicant. 

v. 

Deputy Commissioner of Kheri and 
another Defendants— Opposite Parties. 

Civil Revo. No. 8J of 19l7, Decided 
on 11th June 1917, against order of 
Second Addl. Dist. Judge, Lucknow, D/- 
15 h May 1917. 

Civil P C. (5 of 1908), S. 115 — Interlocu- 
tory ordrrt lire not open to revision. 

Section 116, authorize the Court to call for 
tbc record of any case which has been d*cidrd, 
but where lb-re haa b-en no decision and tbe 
ca*e is Mill pending, interlocutory order parsed 
during the course of tho bearing cannot bo made 
tbc subject of r» vision, unless those orders bavo 
the effect of determining tbc case so far as tbe 
party apphiug for revision is corcerned or con- 
cluding the claim otbfrwife in a manner not 
open to appeal. [P 431 C 1] 

Moti Lal Nehru, II. C. Dull and H. K. 
Ohose — for Applicant. 

John Jackson, It am Bh arose Lal, 
Sita Ram and Salig Ram— lor Opposite 
Parties. 

Judgment. — This is an application for 
revision of an order passed in a suit, 
pending in the Court of the Second Addi- 
tional Judge of Lucknow, refusing to 
permit an amendment of tbe plaiDt in 
certain particulars. The plaintiff is a 
minor and has instituted a suit, claiming 
possession of the Mahewa Estate, as the 


of bis position and of Rajendra Bahadur 
Singh's weakness and got him to execute 
a will in favour of his own son, Jai 
Inlra Bahadur Singh, by tho exeicise of 
coercion and undue influence. These 
allegations were denied by the defen- 
dants. Iu his replication the plaintiff 
reiterated what ho had staled in tho 
plaint and affirmed that Sheo Indra 
Bahadur Singh had got his brother 
Rajendra Bahadur Singh to exocuto tho 
will by fear and undue influence. The 
plaiDt was verified by the next friond of 
tho plaintiff, and tho replication was 
verified by her general agent. It is now 
sought to amend the plaint so as to add 
that tho execution of the said will 
by Rajendra Bahadur Singb was also 
denied. 

The ground on which tho amendment 
was pressed in tho Court below, was that 
the mother and next friend of the plain- 
tiff had on previous occasions cootestod 
the genuineness of the will in other 
cases to which the plaintiff was a party 
and that her agent and counsel had 
wrongly presented her as admitting the 
execution of the said will by Rajendra 
Bahadur Singh without her knowledge 
or permission. The Court below dis- 
allowed the application. The learned 
counsel who now appears for the plaintiff 
urges in revision that the next friend of 
the miner was in any event entitled to 
apply for the amendment of the plaint 
in the interest of the minor, if on a re- 
consideration she thought that she had 
wrongly made admissions prejudicial to 
his interest. We cannot, however, allow 
that question to be considered in revision 
because, as pointed oat in Jlevanchal 
Knnwar v. Kanhai Lal (l) and in Nand 
Ram v. Bhopal Singh (2), no application 


1. (1909) 12 0 C 405=1 1 C878. 

2. (1912)34 All 692=16 1 C 1. 
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for revision lies from an interlocutory 
order which .does not determine the case. 
I.An appeal would lio from the final decree 
which might be passed in the suit. 
S. 115, Civil P. C., authorizes the Court 
to call for the record of any ciso, which 
has been decided, but whero there has 
been no decision, and the case is still 
pending, interlocutory ordors, passed 
during the course of tho hearing, cannot 
be made tho subject of revision, unless 
those orders have tho ctfoct of Jecormiu- 
ing tho case so far as tho party applying 
for revision is concerned, or concluding 
[the claim otherwise in a manner not 
open to appeal. 

In Riaxat AU v. RaeRajeshar ft.ili (3) 
and in Allahabad Jiank v. Muhammad 
lima Khan (D an application in rcvi*ion 
was entertained from au order adding or 
refusing to add a person au party to a 
suit, because so far as the right tc add 
that person as a party was concerned, 
tho order had tho ettev*. of concluding it. 
In Ml. Farid. un-nisa v. M ukhtar Ah. 
Mur/ (5) au applicali >n for revisroo was 
similarly entertained from an order 
dirool log the 1 1 lintill • ... a 

ono of tho two iuconsistont allegations, 
bceauso tho elVect of tho fore 1 removal 
would have hoen to determine tint part 
of tho case. Iu t ho proseut ciso, it is 
opon to tho plaint ill to contest the pro- 
priety of tho order refusing him leavo to 
amend tho plaint under S. 105. Civil 
P. C , when an appeal is filed from tho 
buol decree. Tho consequences of tho 
application for amendment being allowed 
m appeal may sometimes beombarrasing. 
as ovi, donee by tho decision in Seiugan 
Chcttij v. Krishna Aiyangar (6), but tho 
ground on which the application for 
amendment is pressed in this Court is 
different from that urged in the Court 
below, and it may be still open to the 
plaintifT to move the Court below for 
a roeonsidoraonn of its order. We do 
not desire at this stage to express any 
opinion on tho merits of the application 
for amendment. We disallow the appli- 
cation for revision accordingly. The 
opposite party will get one set of costs 
from the applicant. 

B.V./r.k. Revision rejected. 

8. (1010) 13 O C 1C0=G I C 977. 

4. 091/) 15 OC 301=16 I C 592. 

6. (191?) 4 0 L J 230=40 I C 488. 

0. (1912) 86 Mad 878=13 I C 268. 
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Lindsay, J. C. and Stuart, A. J. C. 

Ml. Hadshah K hanum — Plaintiff — 
Appellant. 

v. 

Jti'innuilh Singh and another — Dcieu- 
dants — Le.-f ondents. 

First Appeal No. 52 of 1017, Decided 
on 23rd duly l'.»l**, agiinst order <»f Sub. 
Judge, B*hr rich, D llthJmuii 1917. 

D^d — Conitruction — Bond providing pay- 
ment by particular dale Parties h* Id in- 
Pndrd last day of Faili lo be tame at last 
day of June, 

A regWurcd tend provided that th* it iw P»* 
tbcr«urdrr w.uld b* rr| aid At Ibe «i <1 • I Jab 
1317 I .-li corr % >p.<uding lo ibe end cl •> n u« 
1 'JlO. Ti t bond .-ccd upon 6u i'jlb cl Ji’o • 
19lf: 

Jh'.J. ihti far tbf purpr-eof thi« a»r<em/iii 
lb. 1 [aril * mu I i il:-n to bavcrMtM betwren 
tljpi • l*c« iL.«! ibe ia*l d.t> of Jitb 1317 J .«>li 
%. . i • tc the sme a • the I »*t t ay cl June l'.*10, 
and ibt4 therefore, the suit hji v. it Kin lime. 

[I* 132 C 1J 

Mi h mn I Reg • l M. A Khan— tor 
Appellant. 

Jin dr a J)uti Si aha and Ladle Prasad 
— for Rcspou-Jeuts. 

Judgment —The only question for de- 
cision in this case is oon of limitation. 
The suit v. as brought on a bord which 
was execute 1 on 2Gth May 1909. Tho 
bond was registered. Tho executant 
of tho bond was one Saiyed Haidar 
Melidi who is impleaded as defend- 
ant 2, and tho bond was executed in 
favour of defendant 1 Bishunath Singh 
alias Sheo Nath Singh. The present 
plaintiff claims to be an assigneo of tho 
debt from Bishunath Singh. The suit 
was instituted on 29th of Juuo 1 9 1G. 
The Subordinate Judge has held that it 
was put in seven days beyond limitation. 
In our opinion the decision of the Sub- 
ordinate Judge is wrong. The question 
has to be determined with reference to 
tho languago of the hood. In bis judg- 
ment on issue 1 the Subordinate Judge 
has reproducer! verbatim tho Ungunge of 
the deed which is relevant to tho mat- 
ter under consideration: 

"Iqrar karle hain ki mublighan niarkur tnai 
suil al.hu mah Jelh 1317 Fatli m utabiq akhir 
mah June son 1910 ada i ca bebaqlar denge 

It is admitted that the last day of Jetb 
1317 Fasli fell upon 22nd cf Juno 1910, 
and it was in view of this fact that the 
learned Subordinate Judge arrived at the 
conclusion that this suit bad been filed a 
week beyond time. On the other hand.i 
the contention is that for the purpose oi ! 
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this agreement tha parties settled bet- 
ween themselves that the last day of 
•Jsth 1317 Fasli was to be taken to be the 
same as the last day of June 1910. We 
think this contention must prevail. Thero 
were cases cited before the Subordinate 
■Judge which support the contention. The 
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n b “ l cont « xt Of a document may show that a 
particular year, ending with a specified month or 
season, was intended. fP 48<U2 91 

» C ,V »°H l ^ 8e "~ U ‘ ufruC,uary mor, g®g<fe is 
S con,inue in PO«»e.«ion after 

satisfaction of mortgage money from u.u- 


X..O haf “> to remain in posses- 

Subordinate Judge, for reasons uhich ,o 


are nob able- to appreciate, held that 
these rulings were not applicable and he 
applied to the case the ruling of their 
Lordships of the Privy Council which is 
reported as Jagalpal Singh v. Jaqeshar 
Baksh Singh (1). That was a casein 
which a report had been made by a pat- 
wari regarding the death of a certain per- 
son. The patwari gave the date accord, 
ing to the Hindi calendar and by way of 
explanation added that the Hindi date 
corresponded to a certain dato in the 
English calendar. Their Lordships held 
that for the purpose of deciding the ques- 
tion of the date of the death which was 
reported, the Hindi date was the pro)>er 
date to ho takon into consi leration. Ob- 
viously there is a great difference bot- 
ween that case und the case now before 
us. Hero for the purpose of payment 
tlio parties agreed between thorn selvas 
Lint one dato should correspond to on- 
other, and, iu our opinion, the suit was 
within time if brought within six years 
from 30th of June 1910. Tho case has 
beondispo8ed of on this preliminary issue. 
We allow tho appeal, set asido the de- 
cision of the first Court aud sond tho case 
back for disposal on the merits. Costs 
hero and hitherto will abide the result. 
B.y ./n.K. Appeal allowed, 

1. (1908) 25 All 143=80 I A 27 (PC). 


mouey is satisfied from tho usufruct, even though 
8 have “‘‘calculated that tho 
liquidation of the mortgage money from tho 

rtu l* ta !S c * ,ou8er P ?riod « ud “»y have 
raid ?o iu the deed. [P 484 Cl] 

(d) Mortgage — Usufructuary mortgagee 
failing to pay off prior encumbrance — 
Mortgagor is entitled to claim accounts and 
is entitled to set-off lor amount paid in satis- 
faction of prior encumbrance — Suit for 
reimbursement is governed by Limitation 
Act (9 of 1908). Art. 62, and not by 
Art. 1 Jo. 

V. herein consequence of an usufructuary mort- 
gagee s failure to pay tho money left with him 
for payment to a piior encumbrance, tho mortga- 
gor bas to satisfy the prior encumbrance, tho 
mortgagor is entitled to claim at the tiino of ro- 
demption accounts of the realizations mado by tho 
mortgagee inspite of a stipulation to tho contrary 
contained in the mortgage-deed. Such accounts 
should not be adjusted on tho footing of tho con- 
sideration actually advanced by the mortgagee, 
but tbj morigagor is entitled ton act-olf for tho 
amount paid by him in satisfaction of tho prior 
encumbrance. (P 434 C2) 

Where a morlgagos who is bound to pay ofl u 
prior incumbraueo fails to do so and the mortga- 
gor is compelled to pay It ofl and thon sues tho 
mortgajoo for re-imburstment the suitjs govern- 
rd by Art. G2 and not by Art. 116, Lim. Act, and 
limUa .iou would begin to run from tbo date on 
which the plaintiff paid off the prior incurabrnnco. 

[P 434 0 2] 

J. Jackson aud Ram Chandra — for 
Appellant. 

Basudeo Lal, Gokaran Rath Misra, 
Sami Ullah Reg and llarkaran Nath 
Misra — for Respondents. 
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Stuart and Kanhaiya Lal. a. J. Cs. 

Prag — Defendant — Appellant, 
v. 

Mohan Lal and others— Defendants— 
Respondents. 

First Appeal No. 19 of 191 G, Decided 
on 11th September 1917. from decree of 
Sub. Judge, Hardoi, D/- 7th January 
191G. . „ . 

(a) Deed — Construction — Consistent in- 
tention possible from document — Repug- 
nancy should not be imputed. 

It is not desirable to impute repugnancy to 
the terras of a document where a consistent in- 
tention can be found from the study of the docu- 
ment as a whole. _ * * IP 433 C 2] 

(b) Deed — Construction — Year — Meaning 
explained. 

A year usually means a period of 12 months. 


J udgment. — The appeal arises out of a 
suit brought by the plaintiff respondont 
for the redemption of a mortgage, effect, 
ed by Gaya Singh and his wjfe Mt. Sun- 
dar, acting a9 tbo guardian of her sons 
Kaptan Singh, Dirgaj Singh and Sheo- 
haran Singh, in favour of Prag on 8th 
September 1905 and a deed of further 
charge executed by Gaya Singh and Mt. 
Sundar, acting a9 tbo guardian of Dirgaj 
Singh, in favour of the same persou on 
7th December 1907. Kaptan Singh and 
Sheobaran Siogh died during their mi- 
nority without leaving any issue. Tho 
mortgage was effected in lieu of Rs. 4,000, 
out of which Rs. 300 were left with the 
mortgagee for payment to Baiju about 
his prior mortgage, dated 18th August 
1903. The deed of further charge was 
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executed in lieu of Rs. 2,404, out of which 
*Rs. 225 were left with the mortgagee for 
payment to Jutta Sab about hie mortgage 
of 14th June 1907. By virtue of the 
mortgage, the mortgagee was given pos- 
session over the mortgaged property. The 
mortgage money carried interest at Re. 1 
per cont. per mensem, and the covenant 
between the parties was that the mort- 
gagee shall taka the entire profits of the 
mortgaged property and after paying tho 
Government revenue and village expenses 
chargeable on tho same, deduct the amount 
of auuuil interest due to him anl credit 
the balanoe year after year in reduction 
of tho principal money secure 1 by the 
mortgage. 

In. regard to tho time fixed for redemp- 
tion, tho terms were not so clear. At 
one place it w as stated that tho mortgage 
shall bs re loom able aftor ten years (bad 
muddat das sal); an 1 at another place ii 
was said that within tho fixol period of 
tou years, the entire sum, comprising tho 
principal anil iutsrost due to tho mort- 

se, would be fully paid up out of tho 
annual not profits of tho mortgaged pro- 
party, and that the property mortgaged 
would he rodoemed in tho month of loth 
in tho fallow season without tho payment 
o( any mortgage money or interest there, 
of. Tlnro was also an agreement that at 
oho time of rolomption tin partioj to tho 
mortgage shall have no claim against aaoh 
other for intoroit or for surplus profits. 
Tho inonoy secure I by tho deol of furthor 
char go was ro. payable with interest at 
Us. 1-8-0 per cont. par insnsem after six 
months (had muddat oh ho mah), and if 
not so paid, at tho time of the rolornp- 
tion of tho mortgage, previously inou- 
tionod. 

Tho property mortgaged in both doeds 
has since been purchased by Mohan Lal. 
Gn 4th Juno 1914 he deposited rupees 
3,217-2.0 oa account of the said doeds of 
mortgage and furthor charge; but tho 
mortgage refused to accept the same. The 
prosant suit was, thereupon. Clod by him 
for rolomption. resulting in a decree in 
his favour subject to tho payment of ru- 
pees 1,873-5-10 to tho mortgagee. In the 
mornoran lum of appoal, filed by tho mort- 
is 39 several pleas wore taken, but the 
learned counsel who appears for him, has 
confined his arguments to only two mat- 
tors. Id the fir3t place he contended 
that tho possessory mortgage was not re- 
deemable before the oxyiry of 10 years. 
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and that the suit, filed by tho plaintiff, 
was consequently premature. In tho se- 
cond place, he .argue 1 that the sum of 
Rs. 1,291 paid by the plaintiff to tho 
heirs 'of Biiju in satisfaction of their 
prior mortgage on ISlh June 1913 was 
improperly debited gain-l him in theac- 
counts inasmuch as the claim cf tho mort- 
gagors for damn-; :-', cu^.d hv tho failure 
of the mortgagee to pay th j mousy left 
with him ior payment to Baiju, was bar- 
red by Art. 116, Lim. Act The mort- 
gage dee I is very inaitisticilly wordol, 
and there is a certain amount of »pj went 
inconsistency between the oilier and 
la’cr clauaos. If the mortgage was not 
redeemable till after tho expiry of ton 
year* from the date of tho mortgugo. the 
suit would ho premature by about three 
months. If, ou the other hand, effect ho 
given to tho covouaut in tho mortgage- 
dead that redemption should take place 
in the month of Jells in tho fallow sea- 
son, the computation of full ten years 
from tho dato of the mortgage would givo 
possession to tho mortgagee for a period 
of nearly ten years .and eight months or 

11 agricultural years of two harvests 
each. 

It is not desirable, howevor, to impute 
rope 'nancy, where a consistent intention 
can bo found from thestudyof tho docu- 
mont as a whole. An agricultural year 
ordinarily ends with 30th Juno, after 
which tho land is brought uuder fresh 
cultivation. On tho date on which tho 
possessory mortgage in suit w as executed, 
the collection of rents for tho Kharif har- 
vost had rot commenced, fo that tho 
mortgagee must have in tho ordinary 
course realize 1 tho entiro rent for tho 
agricultural voar 1905- 190G. By the end 
of Joth 1916, ten full agricultural years 
wore completed, and from tho fact that 
redemption was to tako place in that 
month in tho fallow season after the ex- 
piry of ten years, it is reasonable to pre- 
sume that agricultural yoars were intend- 
ed. A year usually means a period of 

12 months, but tho context may show 
that a particular year, ending with a spe- 
cified month or seasou, was intended. It 
could hardly have been the intention of 
the parties that tho mortgagee should re- 
main in possession of the mortgaged pro. 
party and collect ronta for the same for 
full 11 agricultural years or 22 harvost 
seasons, and the tender, which was nnd a 
in Jeth 1915, and the suit, which follow _ 
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od it, cannot, therefore, be regarded as 
[premature. A mortgagee has, moreover, 
no right to remain in possession of the 
mortgaged property after the mortgage 
money is satisfied from the usufruct, even 
though the parties may have miscalcula- 
ted that the liquidation of the mortgage 
money from the usufruct shall take a 
longer period and may have said so in 
the deed. I 

"Any stipulation in a mortgage, ’* saysAslibur- 
ner, "is invalid, if it prevents the mortgagor from 
redeeming, or allows tbc mortgagee to retain for 
his own benefit any part of or any interest in the 
mortgaged property after the mortgage has been 
discharged. (Ashburutr on Mortgages, Indian 
Edn. p. 841). 

The important thing in such oases 
is to ascertain whether it was the in- 
tention of the parties, as expressed in 
the deed, to postpone redemption till 
the mortgagee had enjoyed the usufruct for 
tho full period mentioned. A9 pointod out 
in Gopal Singli v. Karan Singh (l)*, such 
term may not form an essence of the con- 
tract, whero the mortgagee is only to 
take interost at a specified rate from the 
profits of the mortgaged property and to 
credit tho rest towards the principal 
money. In Bakhtawar Begam v. Ilusaini 
Khanatn (2) whero a mortgage-deed pro- 
vided for redemption in nine years and 
tho mortgage debt was satisfied earlier, it 
was held by their Lordships of the Privy 
Council that limitation for a suit for the 
redemption of such a mortgage should be 
computed from thodateof its satisfaction 
and not from tho date when the period of 
nino years, fixed for redemption, had ex- 
pired. S. 62, T. P. Act lays down that 
in tho enso of usufructuary mortgage the 
mortgagor has a right to recover posses- 
sion of the mortgaged property, where 
tho mortgagee i9 authorized to pay bim- 
sol f the mortgage money from tbc rents 
and profits of the property, when snch 
money is paid. It makes no reservation 
in favour of any contract to the contrary 
and, as tho mortgage money was paid up 
from tho usufruct long before the suit, 
the mortgagee has no right to withhold 
possession of the mortgaged property or 
to resist a suit brought for redemption of 
the same. 

It is contended on behalf of the mort- 
gagee that the plaintiff was not entitled 
under the terms of mortgage to claim ac- 
“l. A i Si 1914 Oudh 160=17 O C 218=25 I C 

2. A I°B 1914 P 0 86=86 All 195=23 I C 355 
=41 I A 84 (P C). 


1918 

ccountsofthe realizations made by the 
mortgagee. But the conduot of the mort- 
gagee in this case in not paying the mort- 
gage money left for payment to Baiju.the 
prior encumbrancer, renders accounting 
essential. He did not pay theentire con- 
sideration money secured by the mort-' 
gage, and failed to carry out bis part of 
the contract in so far as it related to the 
payment of the prior encumbrance due to 
Baiju. Baiju, accordingly, sued for the 
recovery of his money, making the mort- 
gagee a party to his suit, and got a decree 
for sale, which wac satisfied by the pre- 
sent plaintiff for the protection of the 
rights which he had purchased from the 
mortgagors. Whatever the terms of the 
original contract may have been, the 
mortgagee had no right in tho circum- 
stances to appropriate the entire profits 
of the mortgaged property for a period of 
ten year*, in whichever mannor that 
period may be calculated, when he failed 
to pay a portion of the consideration se- 
cured by tho mortgage. He who seeks 
equity must do equity, and a person can- 
not expect another to abide by a contraot 
which ho has himself broken. In either 
view of the case, the plaintiff was justi- 
fied in claiming accounts and seeking re- 
demption as soon as tho mortgage monoy 
advanced by tho mortgagee, with tho 
interest due thereon, was satisfied. 

The next point for consideration is 
whether the accounts ought to be adjusted 
on the footing of the consideration ac- 
tually advanced by the mortgagee, or 
whether the plaintiff is entitled to a set- 
off for tho amount paid by him to the 
heirs of Baiju in satisfaction of their prior 
mortgage, which tho mortgagee had under- 
taken to pay out of the consideration 
money left with him for the purpose. A 
suit for compensation for breaoh of a con- 
tract in writing registered ordinarily lies 
under Art. 116, Lim. Act, (9 of 1908) 
within six years from the date of tho 
breach. But the plaintiff does not claim 
damages for tho breach of that contract, 
lie only claims recoupment for the 
amount actually paid by him to tho 
prior encumbrancer on the defendant’s 
account. Art. 62, Lim. Act applies to 
such a case, and the plaintiff is entitled 
to a set-off for the amount paid by him 
on the defendant’s account on paying the 
requisite court-fee. The suit was filed 
within three years from the date of the 
payment. The allegation of the mort- 
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gagoe that ho ha<l offered the money to 
Baiju and that Baiju had refused to take 
it was disbelieved by the Court be.ow, 
and no argurneut ha3 been addressed to 
us to contest the correctness of that find- 
ing. In Ilalcim Mi Khan v. Da lip 
Singh (3) it was held in somewhat simi- 
lar circumstances that the 'limitation for 
a suit for reimbursement would run from 
the dale on which tho plaintiff paid the 
decretal money due on tho first mortgage. 

In Rani Bagh ulans Kuar v. Itauna': 
Ali f l). where a mortgagee brought a suit 
for tho recovery of monoy duo on his 
mortgage, and had not paid a portion of 
tho mortgage money left with him for 
payment to a prior mortgagee, it was held 
that the mortgagee was entitled to recover 
guch portion of tho principal amount, as 
was actually paid by him, with interest 
thereon. anJ that tho mortgagor could in 
a soparuto suit suo the plaintiff for the 
rocovcry of such damages as might have 
aocruod to him owing to tho failure of 
tho mortgagoo to carry out his pirt of tho 
contract. But in that ’case no payment 
had actually boon mado by tho mortgagor 
to au vo tho mortgaged property from sale 

in satisfaction of tho prior mortgage, and 
tho damagos did not form an ascertained 
sum, in regard to which a set-off could 
h vo boon claimod under S. Ill of tho 
tt.on Civil P. C. It is true, as pointol 
out in Ilaghuhar Dai v. Jlaij Dai (3). 
that a mortgagor may file such a suit be- 
foro bo has suffered any loss by reason of 
tho failuro of tho mortgagoo to ctrry out 
his part of tho contract. But a suit (or 
reimbursement is different in its nature 
from a suit for damages, and Art. 11G, 
Lira. Act can only apply to the latter. 
Tho plaintiff has now been directed to 
pay tho roquisito court-fec on tho claim 
for roimburscinont. Tho other points 
taken in the memorandum of appeal have 
not boon pressed. The plaintiff has filed 
a cross objection, urging that no inter- 
est ought to have been allowed to tho 
mortgagee aftor 4th June 1014, when 
11s. 3,247-2-0 were tendered undor S. 83, 
T. P. Act. If the tender was sufficient 
no interest should have been allowed to 
tho mortgagee after tho dato of that 
tender. It is not possible, however, to 
debormine whether that tender was suffi- 
cient or to settle the account fin ally , till 

3. (1013) 19 I C 670. 
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it is ascertained whether tho mortgagee 
had paid Rs. 225 to Gaya Singh, on 
Jutta Sah rofusing to receive tho same 
as ho now alleges. Tho learned Sub- 
ordinate -Judge has fl'nco his decision 
undor appeal allowed an application for a 
review of his judgment with a view to 
inquire into that matter; hut it does not 
appear whether ho has to come to any find- 
ing on that point. Tho Court below is, 
therefore, directed to determine, aftor 
taking such additional evi leme as tho 
parties may adduce: (i) Whether the 
mortgagee tendered Rs. 225 to Jutta Sah 
as alleged by hira, and on his refusal to 
reccivo tho sarno. paid that sum to Gaya 
Singh ? (2) What is the amount remain- 
ing due lo the mortgagee on tho deed of 
further chargo. calculated on the footing 
of the consi leration actually paid hv him 
after crediting tho surplus profits received 
by him from the mortgaged property up 
to tho dato of the suit, and excluding 
from tho account Rs. 1,312 or any portion 
thereof which has been found to have 
been paid to tho heirs of Baiju? 

Two months' time will bo allowed for 
a return of tho findings and ten days 
from tho dato of tho findings will ho al- 
lowed to tho parties for filing objections. 

11. V. R.K. Issues remitted. 
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Stcakt and Kaniiaiya Lal, A. J. Cs. 

Ithagwati Prasad Singh — Plaintiff — 
Appellant. 

v. 

Muhammad Ahul Hasan Khan — De- 
fendant-Respondent. 

Second Appeal No. 291 of 1910, De- 
cided on 14th September 1917, from 
decreo of Dist. Judge, Gonda, D /- 8th 
May 191G. 

Provincial Small Cause Court Act (1887), 
Sch. 2 — Suit lor contribution is not ex- 
empted. 

A suit for contribution is not exempted from 
the cognizance of a Court ol Small Causes. 

U’40? C 2J 

Shahid Hussain— for Appollant. 

Ali Muhammad — for Respondent. 

Order of Deference. ! 

"I have decided aftor consideration to 
refer this case for disposal to a Bench. 
The suit wes odo for contribution and 
the facts aro as follows : The plaintiff, 
the Maharaja of Ealrampur, being the 
mortgagee of an 8-anna share in the 
Taluqa of Birwa Mabnon, brought a suit 
for arrears of rent against four persons 
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who were the thekadars of a village called 
Kapurpur and obtained a decree. Subse- 
quently the Maharaja and the defendant- 
respondent the Raja of Bilahra (who 
owned the other 8-anna share of the 
taluqa) joined in issuing a notice of eject- 
ment against these thekadars under the 
provisions of the Oudh Rent Act. A suit 
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its satisfaction, they are not to be presumed to 
engine to pay their shares of the costs of litiga- 
tion to which they may not be parties and over 
which, whether it be more or less protracted they 
may have no control. 


to contest the notice was filed by theka- 
dars, who lost their case in the Court of 
first instance but won it in appeal with 
the result that the Maharaja and the 
Raja wero cast in costs of considerable 
amount. Subsequent, to the passing of 
the appellato decree the Maharaja of 
Balrampur applied for execution of his 
decree for rent against tho thekadars : 
the latter applied for sot off of tho sum 
awarded to them as costs in the eject- 
ment suit and this was allowed, the con- 
requonco being that entire costs were 
paid by the Maharaja. He now sues to 
sccovor from tho Raja of Bilahra his pro- 
portionate share of those costs, and his 
suit has been dismissed by both the 
Courts on tho ground that 6uch a suit for 
contribution dees not lie. They have 
relied upou two authorities of this Court, 
or.o a ruling of Mr. Chamicr reported as 
Ml. Kaniz Fiz-a.Bili v. Shto Narain 
Misr (l), tho other a recent ruling of Mr. 
Stuart reported as Jamshed Ali Khan v. 
Zahur.uLUasan Khan (2). 

Tho facts of tho case decided by Mr. 
Chamier were not tho aamo as thoso of 
tho caso before mo, for the plaintiff was 
seeking to recover from the defendant a 
sharo of certain costs which had been 
mado payable under a decree to which 
tho defendant was no party. Mr. Chamier, 
on tho authority of tho ruling in Punjab 
v. Pel am Sintjh (3), decided that the 

plaintiff could not recover. According to 
him tho reasoning in the judgment just 
mentioned was unanswerable. The facts 
in tho case were similar to those of the 
case which Mr. Chamier was considering 
and the reasoning which Mr. Chamier 
accepted is sot out at p. 196 cf tho report 
in tho following language : 

“We Fee uo sufficient reason for departing 
from the ordinary rule with regard to ccsts. 
When a joint debt is incurred, it is in contempla- 
tion of the parties that it will le paid without 
suit. Although every one of the persons who 
mav bo under the joint liability roust be pre- 
sumed to engage to contributes fair share to 
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If persons tcho are under a joint liability are 
jointly sued and a decree passes for the debt 
and costs against both of them,' each being under 
a joint liability in virtue of a decree is bound to 
contribute in respect both oj debt and costs his 
share of the decree ." Wbcro only one of several 
co-coutractors is sued, ho cannot call upon his 
co-contractors to contribute to the costs of tho 
suit." 

Without committing myself to whole- 
hearted acceptance of this doctrine whioh 
appealed so strongly to the learned Judge 
responsible for the ruling in Mt. Kaniz 
Fizza Bibi v. Sheo Narain Misr (l), I 
may be permitted to observe that it does 
not appear to he applicable to the case 
where tho joint liability of the parties to 
the suit for contribution has arisen outof 
a decree as distinguished from a contract. 
This indeed seems clear from the pasaago 
which I have (italicised) above. What- 
ever stato of mind may he imputed to 
parties who enter into an agreement 
which imposed upon them a joint liability 
for the payment of a sum of money, it is 
obvious that the contemplations of tho 
rarties can have nothing to do with tho 
matter when the Court passes a decree 
imposing upon them a joint and several 
liability for payment of damages or costs 
on both. The liability is imposed regard- 
less of the stato of mind of the parties 
and they must accept the consequent 
legal relation, whether they like it or 
not. Is that legal relation to bo altered 
by tho mere accident of the choice of a 
decree-holder, who under the law has 
tho option of realising the judgment-debt 
from one or other of the judgment- 
debtors ? When one of the debtors has 
been compelled to pay the whole debt, 
can the others turn round and claim that 
they have been released from their obliga- 
tions by reason of the action of the decree- 
holder over which none of the judgment- 
debtors has any control ? Surely not. 

If the caso decs not come under S. 09, 
Contract Act (a matter regarding which 
there has been a conflict of judicial 
authority), it certainly seems to come 
under S. 70 and I altogether fail to sea 
why the judgment debtor who has satis- 
fied tho whol6 debt should bo debarred 
from suing bis joint judgment-debtors to 
enforce the obligation arising out of the 
joint decree. 
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With regard to Mr. Stuart's decision 
in Jamshed Mi Khans. Zalmr.ul. Hasan 
Khan (2) the facts are not stated in the 
judgment. I havo referred to the record 
and find that the case was one cf a decree 
against two defendants. One of them 
was obliged in execution to discharge tho 
whole amount awarded for ccst9 and he 
sued his joint judgment-debtor for his 
sharo of tho cost9. According to the 
ruling the suit was not maintainable. 
Mr. Stuart followed the opinion of Mr. 
Chamier in the earlier case and I think 
f have succeeded in showing that the 
facts were different and that the ratio 
decidendi of tho High Court which Mr. 
Chamier adopted is altogether inappli- 
cable to tho caso where the joint liability 
of the parties to the contribution suit has 
its origin iu n decree of Court. I cannot 
assent to tho proposition laid down in 
tho hood note to tho ruling in Januhed 
Ali Khan v. /.ahiir-ul. Hasan Khan (2) 
that a suit foi contribution in ro-pcc- of 
costs is not maintainable. I have only 
to add a fow words with respect to an 
observation of the learned Judge of tho 
Court below in his judgment in tho j re- 
sent case. A | ait frem tho authorities 
just referred to, ho thouj bt tl 
not competent on tho ground that a 
Court cf Kquit'j is not I cun '• to rlcoVe a 
pecuniary dispute l etwi. n two wrong- 
doers. No doubt the learned Judge had 
in mind what \v:.s laid dov n in the wcll- 
koowoeaeoof Marryrrratl \ 

(1), namely, that there is r.o light of con- 
tribution between joint tort-feasors : but 
lie has given far too wide' an interpreta- 
tion cf this rule of law. It is well fettled 
that there aro limits to tho application of 
tlnr doctrine. Lord Denman in Hells v. 
(S Uhi ns (5) observed : 

"Tho general role i« that between wronc- 
•lcciH llicic is neither kurmnity ccrccntributicn: 
ibo exception is where Iho act is not clearly 
Illegal iu itself;" 1 

and tho principle does not extond tocasc9 
whoro tho plaintiff i* h tort fea;or by 
inforence of law only. And lastly it is 
to bo observed that tho issuing of a notice 
of ejectment under tho Oudh Rent Act, 
oven if tho notice is set aside after con- 
tract, ig not a tort, i. e , an actionable 
wrong. Tho parties to this present appeal 
are not joint tort feasors For the above 
reasons I refer this appeal to a Bench 
for decision.” 

4. (17-yjj Sru L C (Kd. ufVol 2, 'MJ.~ 

6. U684) 2 Ad &E 57. 


Judgment.— The hearing of this appeal 
has been referred to a Bench by tho 
order of the Judicial Commissioner with 
special reference to a icir.t cf law. We 
regret that wo aro unahlo to express any 
opinion on tl o joint referred. It escaped 
the notice cf the counsel of the parties, 
and the learned Judicial Commissioner' 
that the suit v.aa a suit ol which a Court 
of Small Causes could tale ccgni/.auce 
It was not a suit cf tho nature -jecified 
in Sch. 2, Act 9 cf 1S>7. This is the 
conclusion at w hich t ho learned Judi !al 
Commissioner arrived in Sura) Jjah'i 
Singh v. Raghular Singh (G). The valua- 
tion of the suit was Its. 406 2.0. Jt is 
thus clear that no second appeal can lio 
under tho i rovisions of S. 102, Act 5 of 
110*. Such being tho caso, we feel our- 
selves precluded from expressing any 
opinion on tho merits. The appeal is, 
therefore, dismissed. Costs on parties. 

II.V./ lt.K . Apreal dismissed. 

0 . \ l i; iii Oudh r c .»5. 

A I. R. 1916 Oudh 437 

SllAl.T AM) KANIIAIYA LAL, A. J. C 6 . 

Mahraj Lal Jlihari and others— 1'\ ain- 
titl's — A| jcllants. 

v. 

Anjuncn nn-Xua red othos— Dtfen- 
drnts— I ' e » | cudcnts. 

First Appeal No. 3 of 191$, Decided on 
12th September 191d, from decree d Sub. 
•lulgo. Si-apur, P . 29th November 1917. 

Evidence Art (1872), S. 68 — Proof of at- 
testation of doiumrnt— Evidence conflicting 
— Court ha* discretion to accept any evi- 
dence — Attestation repudiated — Document i> 
net invalidated, if it can be proved that false 
testimony is given. 

WPeie there Is cue clam cf evidence showing 
that a document wav properly attested »r.d an- 
other class of evidence suggesting that it was 
not to, it i* c j < u to the Court cn a consideration 
cf the jrcbabtliiics cf the case to reject tbe one 
ar.d accept the ether. The fate of a document 
is not nocersarily at the mercy cf attesting wit- 
nesses. The n:c":o fact that they repudiate their 
signature* cr make state meats tugge-ting that 
they attested at the instance cf persons other 
than the executant cr in bis absence, does not 
invalidate tbe document, if it can be proved by 
evidence of a rcliatle cbaiacter that they have 
given false testimony. [P 4S8 C 1, 2) 

Gokaran X a th Misra and Chhail 

Jlthari Lal — for Appellants. 

Haider Husain — for Respondents. 

Judgment. — This appeal arises out of 
a euit for foreclosure brought by the 
plaintiff;. appellants in respect of a mort- 
gage effected by Fida IIusaiD, the ancestor 
of defendants 1 to 4, and Ra/.a Husain, 
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who is defendant 5. The appeal is illus- 
trative of the difficulties which mort- 
gagees experience in proving the due at- 
testation of registered documents, the exe- 
cution of which is incapable of being 
seriously disputed. As is usual in suoh 
caso3, defendants 1 to 3 pleaded that they 
were not aware whether Fida Husain had 
executed the mortgage bond in suit. De- 
fendants 4 and 5 absented themselves. 
I he Court below held that the mortgage 
bond in suit was not proved to have been 
duly attested in the manner required by 
law and passed a decree for money against 
defendants 1 to 5, regardless of the fact 
that defendants 1 to 4 were only implead- 
ed as heirs. The mortgage bond pur- 
ports to havo been attested by four 
witnesses, two of whom Sher Andaz Khan 
and (lanosh Prasad, as is also the scribe, 
are stated to bo doad: the otbor two Syod 
Mir Husiin and Syed Zahid Ali are 
alivo and have been examined. Syed 
Zakir Husain is related to Raza Husain. 
Raza Husain and Fida Husain were bro- 
thers. Syed Zakir Husain states that 
Fida Husain - and Raza Husain did not 
sign the deed in his prosonce, that ho at- 
tested the deed outside the Registration 
Office and that ho did not remomber whe- 
ther tho other attesting witnesses attest, 
od tho deed in his presence or not. Syed 
Zahid Ali is similarly related to the wife 
of Raza nusain. Ho admits that the 
mortgage bond in suit was exocuted by 
Fida Husain and Raza Husain, and that 
ho attostod it. But he asserts that Fida 
Husain an! Riza Husain did not sign the 
deed in his presence and that he must 
havo signed tho deed at their request, but 
was not sure of it. None of those witnesses 
was asked whether any personal acknow- 
ledgment was made to them by the exe- 
cutants. Raghubar Dayal, one of the 
plaintiffs in the suit, went into the wit- 
ness-hox and stated that the attesting wit- 
nesses, Syed Zakir Husain, Syed Zahid 
Ilusain and Ganesh Prasad, attested the 
deed in his presence and that Fida Husain 
and Razi Husain signed it in his presence 
and the presence of these and other wit- 
nesses. 

As pointed out in Brahmadat Tewari 
;v. Chaudan Bibi (l), the mere fact that 
the attesting witnesses to a document re- 
pudiate their signatures or make state- 
ments suggesting that they attested at 
'the instance of persons other than the e xo- 
1 (191G) 34 I C GSG. 
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cutant does not invalidate the document,, 
i\ ,fc can be Proved by evidence of a reli- 
able character that they have given false 
testimony. In discussing the evidence) 
adduced in support of a will, which was! 
attested by four witnesses, two of whom 
had died and the other two deposed prac- 
tically in favour of the objector, Moo- 
kerjee and Beachcroft, JJ., observed: 

"This, however, does Dot compel the Court to 
pronounce a«inst the will. It was ruled...in 
the oase of Nubo Ktshore Doss v. Joy Doorna 
Dossce (2) that tbe mere fact that attesting wit- 
nesses to a will havo repudiated their signatures, 
doea not invalidate tho will, if it can be proved 
by evidence of a reliable character tbat tboy 
have given false testimony. To tho same effect 
i« the decision of tbe Judicial Committee in 
Cooptr v. Dochett (3). Tbe principle is well 
settled that when the evidonco of tho attesting 
witnesses is vague, doubtful or even conflicting 
upon some material point, the Court may take 
Into consideration tho circumstances of tho oaso 
and judge from thorn colleotively whether the 
requirements of tbe Statute wore complied with. 

In other words, tho Court mav, on consideration 
of tbe other evidence or of the wbolo circum- 
stances of the case, como to the conclusion tbat 
their recollection is at fault, tbat their ovldeuce 
is of a suspicious character or tbat they aro wil- 
fully misleading tbe Court, and accordingly dis- 
regard their testimony aDd pronounce in favour 
of tho will: "[Young v. Richards (4) and Rur- 
yoync r. Showier (5)."] 

Where there is one class of evidence 
showing that a doaument was properly 
attested and another class of evidence 
suggesting that it was not so, it is open 
to the Court on a consideration of the 
probabilities of the case to reject tho one 
and accept tho other. The fate of a do 
cumont is not necessarily at tho mercy of | 
attesting witnesses. 

This oaso was moreover decided before 
Act 26 of 1917 came into force. By that 
Act it ha9 been provided that instruments 
of mortgage or gift, executed prior to the 
1st January 1915, shall not be deemed 
to be invalid by reason only that any 
person, who purported to attest suoh in- 
strument as a witness, did not see the 
executant sign it, provided that such 
person before signing bis name on the in- 
strument received from the executant a 
personal acknowledgment of his signature 
to the same. It is possible that the plain- 
tiffs might be able to prove such a 
personal acknowledgment and we consider 
that an opportunity should be given to 
them to do so. The proof of such a 

2 (1874) 22 W R 169. 

3 (1S4G) 13 E R 3G5=1 Mod PC 419 (I* C). 

4 (1839) 2 Curt 871. 

5(1814) 1 Rib 5. 
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personal acknowledgment might ronder 
an examination of the other evidence un- 
necessary. # We direct the Court below ac- 
cordingly to determine, after taking such 
relevant evidence a9 the parties may ad- 
duce, whether the document in question 
was properly attested or valid within the 
meaning of S. 2 of Act 26 of 191". Three 
months’ time will l>9 allowed for return 
of the finding and 10 days from the date 
of the holing will be allowelto the 
parties for filing objections. 

B.V./R.K. Issue remitted. 

A. I. R 1918 Oudh 439(1) 

Kaxhaiva Lai., A. J. C. 

Balbli iddar Simjh — Defeulmt —Ap- 
pellant. 

v. 

Si i pa! St ugli and others — Plaintiffs - 
Hespon lent*. 

Second A|>po\l No. 79 of 191S, Decided 
on 19th August 1918, against dccroo of 
Diet. Judge, Iltrdoi, D- 1st December 
1917. 

(a) Evidence Act (1 of 187 2>. S. 32 (5)- 

St a temp nli by and relatives of de- 

ceased mcinbpr of family are admissible. 

Tlio »t itomcnn of tbo dece.ned r«l«tive<. ser- 
vant* and dopoodont* of f.vnily are a* much 
admlt'iblo under S. 32,01. (5), Kvidciwe l:t. »* 
tbo statement* of tho mombiri of iho family, 
provided they bad special meant of IcuowleJfte 
requisite to re odor their tUt)in:n!-> admit «lhle. 

[I* 139 C 21 

(b) Evidence Act (I of 1 872). S. 32 .St- 
Principal and Agent — Pedigree filed by 
agent in suit to which principal wa» party — 
Presumption is that pedigree was filed un- 
der instructions of master -Pedigree is ad- 
missible in inheritance suit. 

hi n suit for Inheritance tbo plaintiff* relied 
np»n ft pedigree which purported to havo boon 
filed in a provioun suit br the general agont of one 
of tbo parties to that suit. The latter was a mem- 
ber ol Iho fimily to which Iho parties in the In- 
heritance suit belonged and be and bis general 
agont wero both dead: 

Held: ( 1 ) that the presumption was that the 
gcuor.il agont murt hare filed the pedigree under 
tbo instructions of bis mastor; (PI39 C 2) 
( 2 ) that the pedigreo was admissible in the in- 
heritance *U't under S. 32. Cl. (5). [P 439 C 2] 
(iopal Sakai — for Appellant. 

J udgment .—' This is a suit by certain 
persons who claimed to he the rever- 
sionary heirs of Gang* Bakhsh Singh 
deceased. They sued for a declaration of 
their title to the property left by him as 
their nearest reversioners or in the alter- 
native for the recovery of possession of 
the said property. The defence was that 
the defendants were the nearest hoir9 of 
the deceased. Both the Courts below 


found in favour of the plaintiffs and de- 
cree 1 tho claim. In appeal it is conten- 
ded that the pedigree relio l on by tho 
Courts below wasioa lmissihle inovidenco 
inasmuch as it purported to havo been 
signal an 1 filed on behalf of Bilwant 
Singh by his general agont Rudradat. 
Bilwant Singh was a member of tho fa- 
mily to which tho parties belong. In 
1366 ho file! a suit for redemption of a 
mortgage against Kalyan Singh. Too pe- 
digree was thoo filed which supports tho 
claim of tho present plaintiffs. It is 
difficult to say under what circumstances 
Hu Ira 1st signed the pedigreo on behalf 
of his master. It is possible that Bil- 
want Singh might have been illiterate or 
unable to sign, and it is ejuilly possible 
tint lie might have sont his general ag9nt 
to filo it. In any event Balwant Singh 
being deal, tho presumption is that the 
general agent must havo filed it under 
tho instructions of his master. As pointed 
out in Garuradhwaja Prasad v. Supe- 
rundhwaja Praia I (1/, the statements of 
tho decease 1 relatives, servants aod de- 
pendents of tho family are as much ad. 
missihlo under S. 32 Cl. (5), Evidence] 
Act. as the statements of the members of, 
the family, provided they had special 
meins of knowledge requisite to rondor 
their statements admissible. Thoevidonco 
adduce l by the defendants wa9 disbelieved' 
by both tho Courts below. Tho appeal is 
therefore rejected. 

n.V./R.K. Appeal re 'tented. 

1. ( 1901 1 25 All 37=27 I A 238 (P C). 

* A I.R 1918 Oudh 439 (2) 

Stuart, A. J. C. 

Mt.Shahtaii and others — Judgment- 
debtors — Appellants. 

v. 

Ahmad Ali Shah aud others — Auction- 
purchasers — Decree-holders aod Respon- 
dents. 

Execution of decree Appeal No. 26 of 
1913. Decide! on 2nd July 1918. 

* Civil P. C (5 of 1908). O. 21, R. 84- 
Stranger cannot become purchaser by depo- 
sit or even by consent of reol bidder. 

A person eaonot avail biroself of the bid m.\de 
by another at a Court-auction and coostituto 
himself the purchaser by depositing the purebaso 
money; nor cm the consent of tho bidder improvo 
bis position in this msttor. IP 110 C 1] 

H. K. Ghosh for Daya Kisheit Selk — 
for Appellants. 

K. Dorabji — for Respondents. 
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Judgment. The facts of this ca3e are 
as follows. S. T. Williams held a decree 
against the seven appellants. In execu- 
tion of this decree he attached and brought 
to sale a certain house belonging to the 
appellants. The house was put up to 
auction. The last bid was in the name 
of a certain Bahadur Khan. Bahadur 
Khan did not however deposit the 25 per 
cent, of the purchase-money as required 
by 0. 21, R. 84. A certain Ahmad Ali 
Shah made that deposit. Ahmad Ali Shah 
did net deposit this on behalf of Bahadur 
Khan but on behalf of himself. He sub- 
sequently deposited the remaining 75 per 
cont. lie assorted that Bahadur Khan 
had purchased the house on his behalf. 
Bahadur Khan subsequently ratified this 
statement. In the meanwhile the appel. 
lants paid up the total decretal amount. 
They omitted however to deposit 5 per 
cent, of the purchase- money as required 
by O. 21. R. 89. When Ahmad Ali Sbah 
applied for confirmation of the sale, the 
learned Munsif confirmed the sale and his 
order has been upheld by the learned Dis- 
trict Judgo. I do not consider that there 
was any regular purchase. Thesaleshould 
havo been to Bahadur Khan if Bahadur 
Khan deposited tho money. He did not 
do so. Tho sale to Ahmad Ali Shah in 
my opinion was an irregular sale which 
cannot he upheld. Irrespective of the fact 
that tho appellants did not deposit 5 
per cent, of the purchase-money, the sale 
is a bad salo. Therefore this appeal must 
succeed. I direct that thesalobe set aside 
and that tho amount deposited by Ahmad 
Ali Shah be returned to him. Ccsts on 
parties. 
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the property sold, cannot in his suit for pre- 
emption claim in reduction of the purchase- 
money such interest to which be may have be- 
come entitled by reason of the failure of the 
vendee to pay to him and'to tho other creditor® 
of the vendor moneys which had been left with 
him out of tbo sale consideration fer diecharging 
incumbrances cn the property eold. [P 441 C lj 
Bisheshwar Nath Srivaslava — for Ap- 
pellants. 

Basudeo Lai aod 
pondents. 


M. A. Ali— for Res- 


b.v./r.k. 


Apjteal allowed. 
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Kaniiaiya Lai, A. J. C. 

Chhatarpal and others — Plaintiffs — Ap- 
petlonts. 

v. 

Hardeo Bakhsh Singh and another — 
Defendants— Respondents. 

Second Appeal No. 447 of 1917, De- 
cided on 13th September 1918, against 
decree of Di9t. Judge, Hardoi, D - 17th 
July 1917 % 

Pre-emption — Suit for— Pre-emptor prior 
mortgagee — Money left with vendee out of 
*a!e contideration to pay off incumbrances — 
Failure of vendee to discharge — Pre-emptor 
cannot claim right to set off in pre-emption 
suit. 

A pre-emptor, who is also a prior mortgagee of 


Judgment . — This appeal arises out of 
a suit for pre-emption and the only ques- 
tion for determination is whether a pre- 
emptor is entitled to claim a set-off for 
the additional interest, which became 
payable to him and to the other creditors 
of the vendor on account of the failure 
of tho vendee to pay tbo money left 
with him for payment to the above per- 
sons out of the consideration of tho sale. 
Aa pointed out in Bam Baian v. Jvgrai 

(1) and Jogan Nath v. Sheoraian Singh 

(2) , the right of pre-emption is a right lo 
the benefit of a contract or a righto/ sub- 
stitution entitling tho pre-emptor, by 
reason of a legal incident to which tho 
sale itself was subject, to stand in tho 
shoes of the vendees in respect of all the 
rights and obligations arising from tho 
sale, under which bo basderived his title. 
The question for consideration in this 
case, however, is whether tho rights and 
obligations, arising between tbo date of 
the sale and tho date of tho suit or doorco 
for pre emption, are to be determined in 
the suit for pre-emption or in a eeparnte 
proceeding, intended to enforce those 
rights or obligations. It is unquestionable 
that there are certain rights and obliga- 
tions w hich must bo determined in tho 
suit for pre-emption itself, 6uch as those 
which form a part of the contract of sale 
or are necessary legal incidents of the 
price thereof. In Tajommul Husain v. 
Uda (3), where a certain sum was fixed 
as the price of the property sold, and 
such sum was paid by the vendee, hut it 
was sul sequent!)- agreed between him and 
the vendor as a part of the sale contract 
that the vendee should recover for his 
own benefit certain moneys due to the 
vender at the time of the sale and the 
vendee recovered such moneys, it was 
held that the pre-emptor was entitled to 
tho deduction of the amount of such 
moneys from the sum originally fixed as 

1. (19051 8 O C 186 

2. (1910) 13 O C 219=7 I C 295. 

3. (1881) 3 All 668. 
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the price of the property, the reason being 
that the sum subsequently received -by 
the vendee operated as a reduction of the 
price nominally fixed in the sale-deed. 

In U atari Lai v. Lam Narnia (4) 
the pre-emptor was declared liable to pay 
the arroars of underproprietary rent paid 
by tho mortgagee for the period antecel 
dent to his decree for foreclosure, which 
was tho subject of pre-emption, becausoin 
t ho abscnco of any agreements writing, 
with tho original proprietor to the con- 
trary, S. 154, Oudh Rent Act (22 of 
imposed a statutory liability on the 
transferee to pay any arrears of rent duo 
at tho time of tho transfer and the pay- 
ment was made by him for tho protection 
and preservation of fhc disputed property 
from sale in lieu of the said arrears. No 
question of protection arises in this case. 
The interest hero claimed by tho pro. 
Oiuptor is in tho nature of damage?, said 
to have Peon caused by the f liluro of tho 
vendeo to carry out his part of the con- 
'tract with tho vendor. Tho right to claim 
that intorost flows out of tho contract of 
jsalo, hut it ia not an integral part of it. 
It follows tho contract of Pale, not ho- 
causo tho contract necessarily carries a 
right to it, hut became something, which 
was then uncertain, his happened since 
the dato of the sale, namely, the money left 
has not boon paid nr tho contract ha» lc«:: 
broken which gives a right to it . S. I3.0udh 
I.avHAct (18 of 1870) and O. 20. R 14, 
Civil P. C. only permit tho dotermiua- 
tion of the price, and in certain cases of 
tho market value. The amount oi interest 
cannot moreover ho satisfactorily cr 
Anally dotermineJ, unless the mortgagees 
or tho creditor for w hom tho money was 
left to ho r aid aro before tho Court in a 
suit properly framed for the purpose, for 
they may cont09t the adequacy of tho 
money left for them, or it may appear 
that a tender was mado to them and they 
had refused to accept it, or some of the 
creditors may have died and tho right to 
recoivoon their behalf may he a subject 
of dispute. 

Tho pre emptor happens to bo one of 
tho creditors in this case, but he is mixing 
up his position as a pre-emptor with his 
position as a prior mortgagee. The Courts 
below* have rightly refused to allow him 
in this suit to set off the additional in- 
ter est, due to him and to the other credi- 

4. A I R 1914 Oudh 868=27 I C 420=17 
0 C 379. 


tors, against the purchaso money. Tho 
apieil ia therefore dismissed with costs. 
b.v/.r.k. Appeal dismissed. 
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Lindsay, J. C. 

Askar a n Laid — Defendant*- Applicant, 

v. 

Jihola Xalk and another — l'laintiffs — 
Opposite Parties. 

Mi so. Appln. No. - IDO of 191s, Decided 
on 23rd July 1918. 

(•) Civil P. C. (5 of 1908). S. 22 — Applica- 
tion for transfer by party objectin’ to 
diction it not maintainable. 

Defendant iu a »uit. who ta!.e ob^ct’cn t ' 
the jurisdiction cl the Court in which the .mil 
ha' Men instituted canoot maintain an ap; li- 
cation tor in transfer to another Court uuih *' 

8 . 22 . crmCiO 

' b» Civil P. C. (5 of 1308), S. 22-incor. 
veniencc of defendant’* wilnenet i* not good 
ground for tranifer— Plaintiff • choice of 
forum cannot be interfered with except for 
cogent reason*. 

A plainti:!’* rijbt to cbco*e hi-* own forum can- 
not betaken away from him except frrvcrv 
cosent reason*. 

The fact that u dffendanl’s wline**cc v :t:14 it 
very much incoii'.enicoced if tie ruit ormiuuo 
in the Cor rt ibcer. by the phlotifl a* hi* forum 
i* rot a uflicient ground for taking octlc n under 

8. 29. [1*143 0 9] 

Muwta/ Husain — for Applicant. 

J’n' rfhirar L ath Srivasl.u ■.*— ;ct Op- 
posite Parties. 

Judgment. — This is an application 
under Ss. 22 and 23, Civil P. C. Tho ap- 
plicant Askaran Baid is the defendant in 
a suit which has been instituted l>> tho 
Opposite Party Bhola Nath oud Murli 
Dhar in tho Court of the Subordinate 
Judge of Lucknow. After the institution 
of tho latter suit tho applicant file! a suit 
in the High Couit at Calcutta, and now 
he desires to have the suit which is pend- 
ing in the Lucknow Court transferred to 
Calcutta under the provitione of 8. 22, oi 
the Code. The grounds upon which the 
application is mado aro that in view of 
the relation between the parties and in 
view of the scope of the suit which 
has been brought by the applicant in 
Calcutta it is not desirable that the 
trial of the Lucknow suit should continue 
inasmuch as the matters involved in the 
Calcutta suit oomprise the single matter 
which is in dispute in the suit pending 
at Lucknow. 

The plaintiffs in the Luoknow suit are 
two persons Bhola Nath and Murli Dhar, 
who describe thomselves aa being the 
proprietors of a firm carrying on business 
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under the name of Balgobind-Bhola Nath 
and the transaction to which the suit re- 
fates, is a single transaction -regarding a 
quantity of cloth which it is said the 
plaintiff firm entrusted to the present ap- 
plicant forsaleon commission in Calcutta 
The suit in Calcutta has been filed by the 
applicant Askaran Baid against these 
same persons Murli Dhar and Bhola Nath 
who aie described as carrying on business 
under two names, namely, Badri Das-Pra- 
Das and Balgobind-Bhola Nath. It has 
been stated before me by the learned 
Counsel who opposes this application that 
thoso two firms are distinct and carry on 
different businesses, although it is the 
tact that Murli Dhar, one of the persons 
named, is a partner in both the firms. 
For the applicant it is stated that Murli 
Dhar has been carrying on business with 
Askaran Baid for a number of years and 
that there is an account between the 
parties for the settlement of which the 
suit in Calcutta has been filed, and as 
alroady mentioned the applicant's case is 
that the account between the parties 
rolatos to dealings extending ovor a number 
of years including the particular transac- 
tion which is the subject-matter of the 
dispute in the Luoknow suit. 

H is clear from the ploadings of tho 
parties in both the suits that they are at 
issue regarding a number of facts. One 
point to bo noticed 1*9 that the applicant 
Askaran Baid has put in his written state- 
ment in reply to the plaint filed in the 
Court at Lucknow. One of tho pleas 
which ho has raised is that the'Lucknow 
Court has no jurisdiction to entertain the 
suit. It has been urged before me by tho 
learned Counsel for the opposite party 
that in view of this plea the applicant is 
not competent to maintain the present 
application for a transfer of the Lucknow 
suit to Calcutta; and as an authority for 
this argument I am referred to a judg- 
ment of a Judge of the Allahabad High 
Court reported as P anna Chandra Muke r- 
ji v. Dhone Kristo Biswas (l). The cor- 
rectness of that judgment has been con- 
tested before me by the learned Advocate 
for the applicant, but I am not prepared 
to accept his argument. It appearstome 
that on a proper construction of S. 22, an 
order for transfer cm only be made in 
respect of a suit which may be instituted 
in any one of two or more Courts. If the 
defendant’s case i9 that the suit is notone 
1. AIR 1911 All 351=21 I C 313. 
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of this description because it has been] 
brought in a Court which has no juris- 
diction at all, it seems tome that he ought 
not to be allowed to maintain any appli- 
cation under S. 22. Apart from the law 
on tho question, I am not satisbed that 
any sufficient ground has been made out 
which would justify the transfer of this 
caso. even if a transfer were possible. Tho 
main argument before me is that most of 
the witnesses who can depose regarding 
the matters in issue between the parties 
are people who live and carry on their 
business in Calcuttaand the inoonvonience 
of bringing these people beforo the Court 
at Lucknow is appealed to. As pointed 
out, however by the other side, the per- 
sonal attendance of witnesses from Cal- 
cutta cannot be enforced in the Locknow 
Court and such evidence as may be re- 
quired from Calcutta can be taken on com- 
mission. 

In any case an application of this kind! 
cannot be dealt with from the point off 
view of tho convenience of the dofondant’iJ 
witnesses. The plaintiff admittedly has) 
the ohoice of forum and his right to choose] 
cannot bo taken away from him except! 
upon very cogent grounds. Tho law on* 
tho subject has been laid down in a rul. 
ingof tho Bombay Court to bo found in 
Geffert v. Ruckchand Mohla (2). In 
that caso arguments in favour of a trans- 
fer wore put forward similar to thoso 
which have been advancod beforo mo 
and wore ropollod on tho ground that no 
good cause was shown for depriving tho 
plaintiff of his right to bio his suit in 
Bombay. I am satisfied that there is no 
sufficient ground upon which any order 
for transfer can be made in this ca9o and 
I dismiss tho application with costs. 

b.v./r.k, Application dismissed, 

2. (1889) 13 Bam 
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Kanhaiya Lal and Daniels, A. J. Cs. 

Mt. Basti Begam — Decroe-holder — 
Appellant. 

v. 

Sajjad Mirza — Judgment-debtor — 
Respondent. 

Execution of Decree Appeal No. 13 of 
1918, Decided on 20th June 1918, against 
decree of Sub- Judge, Lucknow, D /- 10th 
December 1917. 

(a) Practice — Execution — Application 

.. .... a? . J* f .. . J J? a: 


/ a levtivc bacwuiivii 

for execution dismissed. directing institution 
of suit— Order in suit referring to seek re* 
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medy by execution hat the effect of nullify- 
ing previous order passed in execution pro- 
ceedings. 

Where a suit to enforce a security bond filed in 
a Privy Council apical was disrobed, on the 
grounds (L) that the necessary partita bad not 
been impleaded aud(2) that the claim was barred 
by S. 17, Civil P. C.. and on au apjlicalion for 
execution to enforce the said security King made, 
the decree-holder was met with the plea that an 
order pu6sed before the institution of tbo above 
suit in a previous execution proceeding, referring 
him to nek his remedy by suit, operated as a bar 
to a fresh application for cxecutiou: 

H<ld: that the order passed in the suit bad 
tho effect of nullifying the previous order passed 
in the execution proceeding. 441 C 2] 

(b) Pleadings— Inconsistent pleas cannot 
be allowed to be taken. 

A i arty who sets up a plea, to which effect has 
been given by a Court in a previous proceeding, 
should not be allowed to set ud auetber plea in- 
consistent with it in a subsequent proceeding 
brought for tho same relief. IP 115 C 2J 

J. .V. Cnak — for Appellant. 

Bala Clokul Brand — for Respondent. 

Kanhaiya Lai, A. J. C. — The ques- 
tion for consideration iu this appeal is 
whethor a security hood filed by uti ip. 
pellaot for tho costa of tho respondent 
under tho provisions of S. tiCO of tho old 
Civil l\ C., in respect of an appeal to 
Ilia Majesty in Council can ho enforce! 
against tho surety by tho salo of the pro- 
perty hypothecated in tho said bond, in 
a proceeding takou to execute tho deerto 
passed on appeal by Ilia Majesty in 
Council. 

It nppoara that Sajjad Hussain and 
Umrno Mirza filed a suit against Nawab 
Abid Hussain Khan, 8aiyk! Patti Hus. 
sain and Mt. Bsti Regain for a doclara. 
tiou that tho properties comprised in 
throe deeds of eudownient were wakf pro- 
perties and for possession of tho samo as 
trustees. The suit was dismissed by the 
Court of first instance but decreed on sp. 
peal in regard to the properties in two of 
tho deeds. The plaintiffs appealed and 
a security bond for Its. 4.000 was filed 
on behalf of Umrao Mirza, one of the ap. 
pellauts, hypothecating certain property 
for tho payment of the costs which might 
be allowed to the respondent if the ap. 
peal was unsuccessful. The Court charged 
with tho execution of the decree dis- 
allowed her application, holding that tho 
security bond could only be enforced by 
means of a separate suit. A suit was then 
tiled by Mt. Basti Begam for the enforce- 
mentof the security bond, but it was dis- 
missed on tho grounds that a regular suit 
was uotuuinUinable and that the neces- 


sary parties had not been impleaded. The 
decree-holder applied again to the Court 
charged with the execution of her decree, 
praying that the rnouey duo to her might 
bo realized by the salo of the property 
hypothecated in security. This applies- 
tion was disallowed on the ground that 
the order disallowing her jirovious appli- 
cation for execution operated ns res judi- 
cata. The Court below- did not give effect 
to the order pasted in tho suit. Tho 
former was pas.-od ou 20th -Tuns 1015 
in the previous execution proceeding, 
directing the decree. holder to seel; for re- 
medy by a regular suit. Tho latter was 
passed on 20th December 1'JlG in tho re- 
gular suit filed in pursuance of that order. 
In the execution |>roceeding tho judgment- 
debtor had objected that thedecrce-holder 
could not proceed against tho property 
hypothecated without first obtaining a 
decree for sale. When a suit for salo was 
filed, he turned round and raid that tho 
suit was barred by S. 47. Civil P. C. 

Whon a fresh application for execution 
was made, he reiterated tho objection that 
no order for the salo of the mortgaged 
proporly could l»o passed, until a decree 
for sale was obtained in tho manner pro- 
vi led by law. Ho thus took up incou- 
sisteut portions, varying his defences ac- 
cording to tho nature of tho proceeding 
taken by tho dccroc. holder against him. 
As pointed out in Mahcmmcd Mchdi AU 
Khan v. Mt. Sharfunnisa (1) and Aldul 
Qayum v. I'ida llusain (2), a party w ho 
sets uj> a plea, to which effect ha3 been] 
givon by a Court in a |»revous proceeding 
should not be allowed to set up another 
ploa inconsistent with it in a subsequent 
proceeding brought for the samo relief. 
In Bindesuari Prosad Singh v. Lakpat 
Math Singh (3) it was held that where a 
jurisdiction was usurped by a Court in 
passing an order against which an ap. 
peal lay, an appeal against the order could 
not be defeated by showing that the order 
was without jurisdiction. In Bliagirathi 
Dass v. Baleswar Bagarti (4) and Umesha. 
nan da Dut v. Mohendra Prosad (5) it 
was similarly held that a litigant should 
not be allowed to occupy inconsistent 
positions in Court, or in other words, to 
approbate and reprobate, for if the par- 

“77(1900) 3 0"cl2. 

2. (1915) SO I O 551. 

3. (1910) 8 I C 26. 

4. A I R 1914 Cal 143=41 Cal 69=19 I C G86. 

5. (1911) llic 2S0. 
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ties were to bo permitted to assume 
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consistent positions in the trial of their 
causes the usefulness of Courts of Justice 
"culd in most cases be paralysed. 

The later decision has had moreover 
t-bo eflecfc of superseding the earlier one. 
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debtor contends that the order passed in 
the regular suit was based on two 

firSt iD serial order b0iD 6 
that all the necessary parties had not been 
impleaded. He argues that that finding 
rendered the decision of any other matter 


_ ‘>**0 earner one. 

^ ar . Sl ”9h v.Munatvar Ali Khan in the suit unnecessary. But the ones 

in liff herG f lnC0nSl ^ eDt0rder8 Wcre passed tion ci tbo competency of a Court to en 
in different execution proceedings in con. tertain a suit is icjcally the first ouee' 

thJtHir'uter ' B d££fn deCre# ; il r WM , he,d t,CD tbafc a Coarfc bas to dccido hcio '° ifc 

eirlinr Tl « w: d ncutral.zed the can proceed to determine the other 

earlier. The decision passed in the regular issues. Jn Shib Charon Lai v Baahu 

andthflCnnr?^ 6 bl ° thuR CD th ° Partie 8 £«**(ll). which was followed in /L 
and the Court below was as much in error Bam v. Salyan (12) and Bar Sahai v. 


in permitting a plea to be raised incon- 
sistent with the pleading in the suit as 
in refusing to allow the decree-holder to 
on for co her decree for costs by tbo sale 
of tho property hypothecated as security. 
Ihc surety, iu this instance, was one of 
tho appellants himself. The security 
was . furnished under 0. 45. R. 7. of the 
Uvi! P. 0., and under S. 115 of the Codo, 
tho liability of the surety could in any 
event bo enforced to tho extent to which 
ho had rendered himself personally liablo 
in the manner provided for the execution 
of decrees. 

In Motilal v. ChandrasauQji (7), where 
a bond was given as security for restitu. 
tion in the event of a decree boing re- 
versed on appeal, a suit tnsed on such a 
bond was held to ho maintainable. In 
Shy am Sundar Lai v. TJojpai Jainara - 
yan (8) the decree. holder was permitted 
to realize his decree money by the sale 
of tho properties given in security with- 
out instituting a suit under S. 67, T. P. 
Act. Rut in Chandralati v. Ilalu Horn 

(9) and Tokhan Singh v. Oir tear Singh 

(10) a contrary view was taken, reliance 
boing placed on old S. V<j, T. P. Act, 
which has now been replaced in a ccnsi-’ 
derably modified form by O. 34, R. 14, 
Civil P. C. Where a decree for the pay- 
ment of money is obtained in satisfac- 
tion of olaim arising under a mortgage, 
different considerations arise. Here the 
decree is one for ccsts, aod it can be en- 
forced, apart from what was held in the 
suit, as if it wero a simple moDey-decree, 
though a suit for sale on the security 
bond may also be maintainable. 

The learned Counsel for the judgment. 
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.1/* Muhammad Khan (13), it was held 
that if thero were two findings of fact, 
either of which would justify in law the 
makiog of a decree, that ono of such two 
findings of fact, which should in the 
logical sequenco of necessary issues be 
first found and the finding of whioh ren- 
dered the other of such two findings un. 
necessary for the making of the decree 
which was made, was the finding which 
would oporate as res judicata. This diffi- 
culty arising out of the non joinder of 
necessary parties was tho first matter 
with which tho judgment dealt, hut it 
was not the first matter in the order of 
logical sequence, because tho mnttor could 
only by taken up after the Court had de- 
cided that it had juriediction to hear tho 
suit. If it came to tho conclusion that 
the suit was barred by S. 47, Civil P. C , 
and that the remedy of tho mortgagee 
was to apply for tho execution of her de- 
cree by the enforcement of the security, 
any decision dealing with the other 
matters raised in the suit could only bo 
ancillary or of secondary interest. That 
portion of tho judgment which decided 
that a regular suit was not maintainable 
has fcecomo final and operates as res judi- 
cata; and it is not now open to tho judg- 
ment- debtor, who was a party to it, to go 
behind it ami contend that tho applica- 
tion for execution to enforce the security! 
is not maintainable. The previous order 
passed in execution is superseded by the! 
order passed in the suit. 

The appeal is, therefore, allowed and 
the case is remanded to the Court below, 
with a direction to reinstate the execu- 
tion proceeding and to proceed with the 
application for execution in the manner 
provided by law. The appellant will get 

11. (1895)'17 All 174. 

12. (1911)9 I C 9S3. 
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her oosts from the jadgraent-dobtor 
throughout. 

Daniels, A. J . C.—l couour. To 
allow a party to play fast and loose with 
the Courts, as the respondent has been 
permitted to do in this case, is nothing 
short of a denial of justice. It is. in my 
opinion, unnecessary form to decide whe- 
ther both the Qndingson which the Sub. 
ordinate Judge’s judgment of *20th Decern 
her 1910 was based constitute res jnli- 
cata or only one of thorn — a point ex- 
prossly left open in liar Sakai v. Ali 
Muhammad Khan (13), as the Court ho'.-l 
that t ho situation referred to did not 
really ariso— inasmuch as whether wo 
adopt the view of the law taken hv the 
Chief Court of the Punjab in Jln'ju Lai v. 
Ilari fJakksh (I I) cr t‘ie view adopted l.v 
the Allahabad High Court in ShibCh irnn 
Lai v. Jiaghu Natl: (ll). in oithor eiso 
the finding that t ie plaiotill’a remely 
lay in the exooution dop.artmont certainly 
di 1 so operate. 

. . R.K A filial allj wed. 

14. (Topi) 13 P It 1J|S= I1 I C ilX 
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Kaniiaiya Dal. Oitg. J. C. and 
Danii ls, Om;. lsi A. .1. c. 

Sadiij Husain Khan — I)ecr -10 holder— 

Appellant. 

v. 

Mt. C tnmnlul/alirna I leg urn and others 
— Judgmont-dobtors— Ke*poodcnts. 

Execution of Dacroo Appotl No. 18 oi 
1918, Decide l on 29:h June 1918 against 
order of Sob. Judge, Lucknow, I) - lHh 
March 1918. 

Mortgage —Co»l» — Coils in appeal form 
part of decretal amount and are realisable 
by sale of mortgaged property. 

Cost* awarded in mortgage suit?, including 
costs of appeal, form p»rt of tbo decretal amount 
and arc realisable in tbo first iustiuc j by salo of 
the mortgag’d property and not otherwise. 

... . Tr [P415C2J 

II mir Hasan— lor Appellant. 

Zahur Ahmad and Iiitheshur Nath 
Srivastava — lor Respondents. 

Judgment.— 1 This appeal arises out of 
execution proceedings uader a mortgigo 
decroe. Tlioro wero two suits between 
the parties, a suit for sale on a mortgage 
brought hv tho appellant Sadiq Husain 
against the respondents Hashirn Ali aud 
Ali, and a declaratory suit brought 
by tho latter against tho former for a 
declaration that the property was not 
liable to sale under the mortgage. The 
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first Court decidel both suits in Sadiq 
Husain's favour. The respondents were 
to a large extent successful in this Court 
but, on a further appeal being preferre I 
to tbo 1’rivy Council, their Lordships 
restorol tho decree of tho Subordinate 
Judge. Both appeals were hoard together 
aud the sue ?~$iul unpelliot Si li i Hu- 
sain wasa.vardol hi* costs cf bn'li suits 
by a single order, i'll 3 eo-ts wore after- 
wards apportioned by this Court between 
the two suits. Ths que-tion in this -t *> - 
p^al is whether tho costs incurred in the 
appeal to tho Privy Council i:i th-3 mort. 
gage suit can bo recoverel in the iir-:t 
instance otherwise than from the morU 
gtgc.l property. 

The proceelingi in mortgage suits an i 
the form of the decree in 9uch suits are 
regulated by the provisions of O. 34, 
Civil 1*. C. led in paiti lulir by Hr. 4, 
5 und 10 of that order. In accordance 
with that order it it tho settled practice 
in this country to treat costs in such 
suits, including costs in appeal, as part cf 
the decretal amount roilisablo in the 
first instance by sale of tho mortgaged 
pioj-eriy and not otherwise. If any autho- 
rity is necessary for so wall settled a 
rule, wo may refer to Raj Kumar Singh 
v. ,S eo Saroyan Sahu (l). The appel- 
lant* contention i- that tho Privy Coun- 
cil is not bound by tho Civil Proccduro 
Cole and tint they have not expressly 
sail that tho costs in tho mortgage suit 
k <ro to bo recovered as part cf the mort- 
gage decree. No doubt tho Privy Couucii 
cm override tho Civil Proceiuro Colo if 
they wish, but tho presumption is that, 
unloss they give special directions to tho 
contrary, they intend tho costs to bo rea- 
lized in the way iu which they would be 
rcalizod un lor tho ordinary law. It is 
not to he expected that tho Privy Council 
should onter into details as to tho man- 
nor in which costs awarded by them aro 
to bo realiz'd. That is loft to the ope- 
ration of tho ordinary law. Even Courts 
of Appeal in India froiuontly omit to 
specify details of this kind. A case occur- 
red quito recently in which tho Allahabad 
High Court was required to interpret 
one of its own decree passsl io a suit for 
sal© on a mortgage: Damhar Singh v. 
Kalyan Singh (2). Tho julgmont was in 
much tho 3imo form as tho Privy Coun- 
cil’s order in the present ca30. It simply 

1. (1903) 35 C*l 131. 

2. A I R 1918 All 306=43 I C 557=10 All 109. 
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directed that the decree of the Court of 


first instance should be restored with 
cost3 in all Courts. 

The question arose whether the costs 
in appeal were recoverable as part of the 
mortgage decree from the mortgaged pro- 
perty or as an ordinary money deoree. 

Their Lordships held that in construing 
the decree it was open to them to consi- 
der the naturo of the suit and the general 
practice of the Court in regard to mort- 
gage decrees and that having regard to 
those matters, the intention was that 
there should be the ordinary mortgage 
decree awarding the costs incurred in the 
suit and up to tho time of (ho final dec- 
ree of the High Court to ho realized by 
sale of the mortgaged property. This is 
the conclusion at which the learned'Sub- 
ordinate Judge! has arrived in this case 
and, in our opinion, it is a correct conclu- 
sion. The appellant has attempted to 
base a further argument on the faots that 

tho costs in the two suits aro deilt with _ 

together in the Privy Council’s order. This appeal to the Court of tho District Judge. 
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date of original decree and not from order 
of dismissal of appeal, 

'7 he . r v a " a P peaI WRS dismissed for default 
under the Civil Procedure Code of 1882. 

Held: that the only decree which could be 
executed was the decreo of the original Court and 
that limitation for execution of the decree must 
b? tiken to have begun to run from the date of 
the original decreo, and not from the dale of the 
order dismissing the appeal from that decree for 
default. [P 440 Cl] 

Ciokaran Nath Misra and DasudeoLal 
— for Appellant. 

U'azir Ilasar and A. P. Sen — for Res- 
pondents. 

Judgment. This is an appeal against 
an appellate order of the District Judge 
of Fyzabad dismissing an application for 
execution of decree made by Ram Adhin, 
the appellant, on the ground that it was 
barred by limitation under the provisions 
of S. 48, Civil P. C. It appears that the 
decree. holder cbtainod this decreo on 
27th September 1904 against Matadin, 
who is now represented by tho respon- 
dents to this appeal. Matadin went in 


certainly caunot ho construed to mean 
that tho costs in each suit were not to bo 
roalizad in the manner appropriate to 
that suit. In fact this argument is two- 
edged since tho Privy Counoil deal in one 
sentence with cost9 before thomsolves 
and costs in the Court of the Judicial 
Commissioner and tho appellant himself 
has treated the latter costs as recoverable 
undor tho mortgage decree. The decision 
of the learned Subordinate Judge is, in 
our opinion, correct and we dismiss this 
appeal with costs. 

B.v./R.K. Appeal dismissed. 
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Lindsay, J. C. 

Ram Adhin— Decree- holder — Appel- 
lant. 

v. 

Ram Lot and another —Judgment- 
debtors— Respondents. 

Execution of D3cree Appeal No. 41 of 
1917, Djcided on 22od April 1918, 
against order of Dist. Judge, Fyzabad, 
D/- 22nd November 1917. 

(a) Civil P. C. (1882). S. 2-Order dismis- 
sing appeal for default is notjdecree. 

An order dismissing an appeal for default it 
not a decreo within the meaning of the defini- 
tion of that word contained in the Civil Pro- 
cedure Cede of 1832 CP448 0 2] 

(b) Civil P. C. (1882). S. 2— Civ I P. C., 
(1908), S. 48— Appeal dismissed for default 
—Limitation for execution commences from 


A date was fixed for hoaring of tho appeal 
but tho hearing was adjourned till 29th 
March 1905. On that date Matadin him- 
self did not appear in Court. Ho was 
however, represouted by a pleader. This 
gentleman informed the Court that he 
bad rcceivod no instructions from his 
client and was not in a position to argue 
the caso on his behalf. The result was 
that an order was passed by tho learned 
District Judge dismissing the appeal for 
default. A formal order was preparod 
in tho shape of a decree. No costs were 
however awarded to the respondent in 
consequence of the dismissal. After this 
applications for execution were made 
from time to time by the dccree-holder 
and finally we have a fresh application 
6th March 1917. 
instance held that 
within time as the 
limitation provided 
C., ran from 29th 
tho 
dis- 


which was made on 
The Court of first 
this application was 
period of 12 year's 
by S. 48, Civil P. 

March 1905, the date upon which 
judgment-debtor’s appeal had been 


missed for default’by the District Judge. 
This order ha3 been reversed in appeal 
by the present District Judge. He has 
held that limitation ran from the date 
of the original decree, namely, 27th Sep- 
tember 190J. He has held that the order 
of the District Judge dated 29th March 
1905 was not a decree; and that conse- 
quently it could not be contended that 
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limitatiou ran from that date on tho 
principle that the decree of the appellate 
Court is tho decree which has to be exe- 
cuted. The learned Judge has pointed 
out quito correctly that under the defini- 
tion of tho terra “decree" cootainod in 
the present Cole of Civil Procedure, an 
order of dismissal for default is not a 
deoree. Tho question, therefore, which 
ho had to consider was whether or 
not under tho language of the former 
Code (Act 14 of 1832) tho order of 29th 
March 1905 was or was not a decree, 
lie hold that it was not; and in coming 
to this conclusion ho relied upon the 
ruling of thoir Lordships of tho Privy 
Council reportol in 12 . 1 . L. J. Reports 
at p. 624 : Abdul Majid v. Jawahii Lai 

(1). This case is also reportol iu I. L. R. 
36 All. 350. 

Tho case for tho decree- holder appel- 
lant hero is that tho decision of tho 
Court below is wrong an 1 th it tho learned 
Judge was in error in relying u|>on tho 
judgment to which I hsn itt referred. 
It is pointed out that in that ciso their 
Lordships woro dealing with an order 
passed in accordanco with tho Rules of 
Practico of tho Privy Council, and it is 
contended and 1 think rightly, that tho 
julgment in question canuot ho deemed 
to apply directly to cases which aro de- 
oidod in Courts in India under a totally 
different procedure. In connexion with 
this argument I may rofor to another 
judgmeut of their Lordships to ho found 
at p. 284 of tho same volurno of the 
Allalmhad Series ( Ilatuk Nath v. Ml. 
Munni Dei (2). With regard to tho lator 
oaso to which tho learned Judge refers, I 
adjournod the hearing of this appeal for 
tho purpose of obtaining a certified copy 
of tho order which was passed by their 
Lordships of the Privy Council. It 
seems clear the judgment in Abdul Majid 
v. Jawahir Lai (1) was delivered with 
roforenco to tho special rules of procedure 
contained in an Order of Couucil dated 
26th June 1873. Similarly in an earlier 
case reported at p. 281 of the same 
volume Ratuk Nath v. Mt. Munni Dei 

(2), tho order which their Lordships were 
interpreting had been passed under 
another Order in Council dated 15th 
Juno 1853. It seems therefore that these 

1. A I R 1914 P C 66=23 I C 649=30 All 350 

2. A 1 R 1914 P C 65=23 I C 644=36 All 284 

=41 I A 104 (P C). 


judgments of their Lordships cannot bo 
treated a3 t’irect authority for tho pro- 
position that an order dismissing an ap- 
paal for default under tho provisions of 
tho old Code of Civil Procedure (Act II 
of 1882) is not a decree, fur, a9 I havo al- 
ready observed, thoir Lordships wore not 
iu either of tin so cases discussing tr o 
provisions -of that Colo. 

It was adraittd 1 in I ho oour-o of argu- 
ments that under tho provisions of the 
old law tboro was a conflict of decisions 
as to whether au order of dismissal for 
default was a decree, and I hive been 
referred bythe learned counsel for tho 
appellant to a number of decisions on tho 
point. Tho learned counsol for the ap- 
pellant was not able to refer mo to any 
authority of this Court which is directly 
iu point. Ha cited two cases, namely, 
Mohammad Ifusain v. Mohammad Yusuf 

(3) and Rayhunath v. Farkhund Alt (4). 
In the former case tho judgment deals 
with the effect of an order passed in a 
o .so where an appeal was withdrawn. It 
cortainly was not decided in that case 
tint su.'i an order was a decree. On the 
contrai v, the point under consideration 
was one of limitation and tho Articlo of 
Soholulo which was being considered was 
an Articlo dealing with a periol of limi- 
tation running from tho date of a "decroe 
or order." It was observed in the judg- 
ment that if the order of tho appellate 
Court was not a “decree." it was cortainly 
an 'order” finally disposing of the appeal. 
Similarly in Raghunath v. Farkhund 
Ali (4) tho matter for decision 2 was a 
question of limitation with reference 
to the provisions of Art. 179. Lira. Act. 

There again it was not decided whe- 
ther tho order in question was a decroe 
or merely an order, indeed it was not 
necessary for tho Court to decide this 
point. I have examined the other cases 
to which the learned counsel for the ap- 
pellant has referred me. It is obvious 
that a groat many of them cannot be re- 
garded as authority for the proposition 
that under the Code of 1882 an order dis- 
missing an appeal for default was a de- 
cree. For example, in the esse reported 
as Deni Rai v. Ram Lakhan Rai (5) 
it seems to have been assumed that an 
order of an appellate Court dismissing an 
appeal for want of prosecution was a de- 

3. (1900 3 O C 50. 

4. (1902 5 0 0 143. 

5. (1898 20 All 367. 
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cres.^ But the question which wag before 
the Court in that case was, whether or 
not the order which the appellate Court 
had passed amounted to an affirmation of 
the decree of the Court of first instance. 
The discussion arose in connexion with 
an application for leave to appeal to His 
Majesty; and having regard to the provi- 
sions of th 9 Code of Civil Procedure re- 
lating to this right of appeal it is elear 
that an appeal may lie either from a de- 
cree or order. It was not necessary 
therefore for the Judges to decide whe- 
ther or not tho order they had before 
them in that case was a decree. It cer- 
tainly was an order. Similarly in another 
case of the Allahabad Court reported as 
Muhammad Itaxi v. Karbalai IJibi (6) 
it was assumed that an order declaring 
an appeal to have abated was in effeot an 
affirmation of tho decree of the Court 
below. 

There tho question was one of limita- 
tion. and clearly the period of limitation 
ran from the dat9 of tho "order or de- 
creo.” It soems to have boon assumed 
that tho order declaring tho appeal to 
have abated was a doaroo. On the other 
hand tho decision of the Allahabad Court 
in Pokhar Singh v. Gopal Singh (7) 
seoms to havo assumed that an order dis- 
missing an appeal for default wa9 not a i 
decreo. In the case reported as Ram - J 
chandra Pundurang S'aik v. Madhav c 
Purusholtam Xaik (9) it was hold by t 
ono of the learned Judges that the order t 
of an appellate Court dismissing an appeal " 
for default was a decreo under S. 2, 

Act 14 of 1832. Tho learned Judgo who n 
delivered this opinion hold that such an -l 
ordor was an adjudication advorso to tho “ 
appellant’s right to havo his appeal heard, p 
and decided the appeal. The other loarn- 0 r 
ed Judge who was a party to the jadg- It 
ment declined to express any opinion on *F 
this point. This opinion se9m3 to have “ 
been followed in a Full Bench decision of f 0 
tho Calcutta High Court reported as ia 
Radha Xalh Singh v. Chandi Char an ' ni 
Singh { 9). There being no authority of 
this Court to bind -ine in dealing with 
this question, I feel myself at liberty to 
decide the matter for myself with refer- j 3 
ence to tho language in which the dafini- 
tion of tho term “decree" was expressed 


Ram Adhin v. Ram Lot (Lindsay, J. C.) 


in the Code of 1882. That definition 
real as follows: 

inAu e r ree means lhaform al expression of an ad- 
judication upon auy right claimed or defence set 

ft™! whcn sucb adjudication^ 
suit or Appeal C ° Uft exprCBslD S il dccidea ‘ho 

After much consideration I have come 
to the conclusion that an order passed 
un :er the former Codo by which an ap. 
peal was dismissed for default was not a 
decreo within the meaning of tho Code, 
and in coming to this conclusion I am 
fortified by the opinion of a Bench of the 
Calcutta nigh Court to be fonnd in a ro- 
cent judgment reported as Syam Mandal 
v. Sati Nath Banerjee (10). At pp. 959 
of / . L. R. 44 Cal. and 9G0 of I. L. R. 
44 Cal. of tho report the learned Judges 
who delivered the judgment of tho Bench 
observe as follows: 

"It ia indisputable that tho original doorco Is 
merged in tho appellate decreo whether (ho latter 
confirms, amends, or reverses tho original docrco 
and it is tbo appellate decree alono which can bo 
executed; too the authorities colleoted In Abdul 
Bahxman v. Maidin Saiba (11) and Chandra 
Kanla Dhaltacharjce v. Lakshman Chandra 
Cha’.ravarty (12). But this doctrlno caunot bo 
applied where tho appoal is dismissed In default; 
in such a cate, the appeal fails for non-prosecu- 
tion and it cannot appropriately bo said that 
tho Court of Appoal adopts tho dccroo of tho 
primary Court. This was recognised by Sir 
Barnes Peacock, C. J., when in bis judgmont in 
tho Full Bonch caso of Dipro Das Oostain v. 
Chunder Seekur Dhutticharjee (13) ho obsorvod 
that if in tbo caso of an appeal, a now judgmont 
of aflirmaoeo of tho formor dccroo should bo given 
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of aflirmaoeo of tho formor dccroo should bo given 
then a now judgmont would havo to bo oxccutod, 
but if the appeal wero dismissed for default, tboro 
would bo no new judgment, and tho judgmont of 
tbo lower Court would bo the judgmont to bo 
onforcod. This viow was adopted by a Full 
BiDcb of the Madras High Court In Virasatny 
Mudaly v. JJanonmany Ammal (14) and has 
now been accepted by tho Legislature in tho 
definition of the term ‘dccrco’ in S. 2 (2), Civil 
F. C. 1903, which expressly provides that any 

order of dismissal for default is not a dcoroc 

In our opiniou it is fairly clear that when an 
appea! against an original decreo has been dis- 
missed for default, tho order of dismissal is not 
a decree, that there is consequently neither in 
form nor in snbstaoc* an appellate decreo wbero- 
ia tho original decreo may bo deemed to bccomo 
merged and that the original decree is thus tho 
dccre-: to ba executed, notwithstanding the die- 
missal of tbs appeal for default.” 

The reasoning of the learned Judge 
appears to me to be unanswerable and it 
is supported by the observations of their 
Lordships of the Privy Council in the 
10. (1917) 44 Cal 95S=JsTC493T _ 

11- (1893)22 Bom 500. 

12. (1916) 36 I C 450. 

13. (1867) 7 W R 521. 

14. (1663-69) 1 51 H C B 32. 
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case to which the learned Judge cf the 
Court below has referred. At p. 353 of 
the roport (I. L. R. 3G All. 350) ( 1 ) we 

have the following observations which 
the lower appellate Court has reproduced 
in its judgment: 

'•The order di«mis*io» the appeal for waul 
prorecut’nu did cot dul judicially with the 
matter oi the suit and could in oo -en.-c be rc- 
sard-:d a* an order caontio^ or confirmin'; ;».a 
decision apjcaLd froR«." 

Thoso observations are very per tiner.t 
to the case in hand, ar..i although 1 have 
recorded my opinion that this judgtnont 
of their Lordships is do direct authority 
on the interpretation of the language of 
Aot 14 of 1 -n 2, the romarks I bavo just 
roferrcl to are of great im|>oiiance, inas- 
much aa they lay down a definite prinoi- 
jilo upon the h^sis of which it i • |>. >siblc 
to dotormine whether a | articular order 
amounts or doo: i.ol amount to a decree. 
It eeoms to mo, in view of this language, 
that tho decision of cno of tho Judges of 
the Bombay Court reiorred to in li. im- 
ohandrn Band urn ug Naik v. Madhav 
Purushottam Sail: (^) and tho opinion 
expressed hy tho Judges of the Calcutta 
Court in Jiadha Sain Singh v. Cha id i 
Cham it Singh (lO e-'ii no longer he regar 1- 
oil as setting forth a correct exposition of 
the law. I hold, tluroforo that in the 
present caso tho order of the Appellate 
Court da tod 20th Much l'.K)5 did not 
amount to a decree, an 1 tha* ^on-equently 
tho only docro'i which was capable of 
execution was tho decroo of tho Court oi 
first instance passed on 27th Septe n’ or 
15)01. Consequently tho fresh applies, 
tiou for oxocution, which was made on 
Gth March 11)17, was heyond the j eriod 
of 12 year* allowcl hy S. IS, Civil L\ C. 

Tho learned Advocito for tho appellant 
invited me, in case 1 decile against hi? 
contention upon this question of law, to 
Bond the case back to the Court below for 
tho decision cf an issuo as to whether the 
judgment- debtor had been guilty of force 
or fraud in tho mattor of resisting the 
previous proceedings taken in execution 
of decree. 1 am unable to yield lo this 
invitation, tha fact being that the decree, 
holdor never aot up any pica either of 
forco or fraud for the purpose of having 
tho period of limitation extended. He 
took his stand upon tho view that limita- 
tion for his application began to run from 
the dato of tho order in appeal. Having 
failed in that contention I cannot now 
allow him to fall back upon a ground 
1918 0/57 & 58 


which was nover raised before. The 
result is that tho appeal fails aud is dis- 
missed with costa. 

ll.V.'lt.K. Appeal diimissod. 
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ganj. D - Nrh November 1915. 

U) •Hindu Law— Adoption— Custom— i'-ash- 
miri Brahmin* — Daughter's ion can be 
adopted. 

Tbo rale :■! in which ljtyi down 

. .. . .. r the adoj live lather 

! • :i leo tate, cau- 

i cl bo Uv. frd!y baopurl, i» Dot r«coi;ni*cd by 
Kirhiuiri I’.rabtnaD* si lint tbo tJnpiion of ;» 
daughter's sen i* perndssiblo according So tbo 
custom prevailing wring then:. [I* I'll C 2) 
lb) Custom — Proof oi — Persons ho-.ing 
special means oi knowledge are permitted lo 
testify to t'jeir existence under Sa. 3 2 1 5 1 and 
A\j Evidence Act (1 cf 1872). 

U here the custom of .« community i< in <|U $• 
ti vn .:od it is c!c.:r tbn' direct cvidcnco cannot 
t btjtiiH ( f in ljn.- . cf such cu*tcu\ which 
me in *> t ! man, i ; os, 
l.i.io* »i .«'il means of knowhdgo, art. in view 
uf the pr-vi.|j;»s if - 82 16) and 12, Evidence 

Act. psiniin J to u»tif . to their exist ?uce from 
knov. ledge ;•> thejr Might p_*'c*s cl what 
huKca pracii.el la tn.ir cotoimiuiiy tr from 
what they might have l.»-ud fr.'m person*. having 
p.n ;j| moos of know leege ci Ahwtwai pr icti.id 

164 C 9) 

( c Cotherer* — Entire joint property in 
possession of one co jharer — Other co- 
sharer * remedy is by way of partition and 
not by ejectment. 

Where \ •‘barer i.- iu ; icrdc n of tho entire 
joint nrcpeit; . tho reuiady cf thcotbcrco-sharcre 
araiust the said co-sharer lloi uot by ejact- 
mentefthe co-sharer but by partition oi tbo 
; ini property. IP ‘.67 c l) 

• «d) Hindu Law — Joint family— Property 
with one nunbor cannot be presumed to 
form joint property— Proof that property it 
joint is necessary. 

Property in the bands of and dealt with by 
one member of a joint Hindu family cauuot ba 
presumed to form part of tho jsiat family pro- 
perty but it must bo shewn that it belonged to 
tbe jainl family or wa* purchased out of jaint 
family funds. IP 457 O 1) 

B. E. O'Conor — for Appellants. 

J. iV. Chak, M. S. Chak, Ookaran 
Nath Misia, Janki Nalh,Chand Narain 
Barkauli and TV azir Uasan — for Res- 
pondents. 

Judgment . — The parties to the suits 
out of which these appeals have arisen 
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aro Kashmiri Brahmans, settled InOudh. Narain J7a u.u 

The exact time when the family to which to which addition. d b J 0 P / 0p6rty ' 

the parties belong migrated to these pro- i, LIh Ra^Na ,Z Z' bi * 
vmces ,3 not ascertainable, but it is not practising pleaded Lll'? W6r6 
disputed that during the period of Moghul a member of the lt li l 

rule which extended to Kashmir, numer- Service of Oudh Ju<i,clal 

ous families of Kashmiri Urahmins came ploved in the' 
and settled in the Puniab and in these lived Jointly and canned on ^ 
provinces and elsewhere for the purpose family business at Lucknow R„ Nar°ain 
of business or employment and that dur- the eldest of the four hmTh-Vo J i- I • ’ 
,cg the period of Pathan dominion. foU 1890. leaWng^w “ 


lowing the disruption of the Moghul 
Empire the atrocitios committed by the 
Pathan rulers compelled a still larger 
number to leave their country and settle 
elsewhere to escape persecution and forci- 
ble conversion at thoir hands. 


i uofi , . — uiubiiore, aiea in 

iaj°. leavmga widow and a daughter, 
itam Narain then became the head and 
manager of the family. He had a daughter 
-Mt. 1 rano. who was married to Ratao 
1^1 defendant 8. On or about 1st May 
Iia,n Narain adopted Rajondra 


uie conversion ac tnoir hands. Narain one nf 0 „, ‘ mc T 

settled i^SJhiiirindUdM' 1 a9 , l 1 * 5 ,? 011 - h «^ob 19th October 1900 

sett o I n British India does not. accord- whileliving jointly with hie brothersand 

ing to the evidence, exceed 5.0U0 souls, their sons. On his death Batht Narain got 

° h f ! l ? ren * 11 l0 mi Tho >' com - his name entered in the Revenue papers 

priso about 1 .>0 families. The uso of the in the placo of Ram Narain as the head 

,3 ,i' lt ° l^T among ° f tho joint fami| y- Rajondra Narain 
them except to the elderly few, hut they was a minor at the time. At tho ond of 
have preserved thoir religious and social 1903 Suraj Nurain applied to tho Revenue 
practices and customs intact, and many Authorities to havo his and Rajendra 

of tlio ceremonies which they observo on Narain’* names entered in rospeot of 

tho occasions of marriages, deaths and t wo. thirds of tho family property but 
adoption are still recognize 1 or known by was unsuccesssful. 

their Kashmiri narnos. The parties ad- Suraj Narain and his son then filod a 
mit that they are governed by tho Mitak- suit against Bakht Narain and his sons 
shara Law, except in so far as it is in- for tho partition of a half share of the 
consistent with or Ims been modified by joint family property, alleging that they 
tho customs prevailing among them, had separated in October 1901. Thoy 
According to tho ovidence of Pandit Bi- ignored the right of Rajondra Narain as 
shambhar Nath (P. W. 27). tho Mitak- an adopted son of Ram Narain and did 
shara is little known in Kashmir and not make him a party to tho suit. The 
Apararka is moregenorally followed there, suit was decreed by tho Additional 
Dr. Buhler says that he found tho Apa- Judge of Hardoi on 27th August 1908 and 
rarka in common uso there (Dr. Jolly’s Suraj Narain was awarded mesno profits 
Tagore Law Lectures, 1883, p. 24). with effect from October 1901. Tholatter 
Apararka is a commentary on the Josti- portion of the decree was subsequently 
tutes of Yagnyavalkya by Aparaditya, the varied on appeal by this Court on the 
King of the Konkan, in Southern India, ground that the family had continued to 
The Mitakshara was written by an ascetic be joint till the date of tho suit, and a 
who was at one time attached to the decree directing accounts to he taken 
Court of King Vikram of Kalyan in from the date of the suit was substituted. 
Southern India and is similarly a com- That decision was confirmed by thoir 
mentary on the Institutes of Yagnya. Lordships of the Privy Council on 10th 
valkya On the question of adoption December 1912: Suraj Narain v . Iqbal 
there is little or no difference between Narain (l). 

the Mitakshara and the Apararka. On 10th April 1911 Rajendra Narain 

The dispute between the parties arises filed the present suit, which has given 
out of the adoption of Rajendra Narain rise to First Appeals Nos. 10 and 15 of 
by his maternal grandfather Ram Narain. 1916, claiming separate possession by 
Bishun Narain, the head of the family partition of a one-third share of the 
to which the parties claim to belong, died family properties on the strength of his 
in 1867, leaving four sons. Raj Narain, l. (1918) 85 All 80=16 O O 129=18 1 C 80= 
Ram Narain, Bakht Narain and Suraj 40 1 A 40 (PC). 
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adoption by Ram Narain and exclusive 
possession of certain other properties 
which, he alleged, had been acquired hy 
Run N irain out of his personal income, 
with mesue profits from the date of his 
death, lie assorted that ho attainod 
majority on 30th August 1003. that is, 
within throe years of the institution of 
the suit aud that this adoption by 
Ra n N irayan was valid according to the 
custom prevailing among the Kashmiri 
Brahmans. The defendants denied the 
existence of such a custom and pleaded, 
inter alii, that the claim of tbo plaintiff 
was burred by limitation. Tho loarned 
Sulior linato .fudge found that the plain, 
tilf was horn on 30th August 1*90 and 
that his chim was within time hoin the 
dato of his attaining majority, lie also 
found that the custom set up by tho 
plaintilf was established and that his 
adoption was valid in law. lie decreed 
tho claim according!} for partition of a 
one-third sharo out of such properties 
as were proved to have bolcngol to tho 
joint family and for memo prefits from 
tho dato tho plaintiff wee excluded, lie 
held that Bakli 1 , Nn * ,i v. ho succeeded 
Itam Narain us tho iiiiu ^ i of ih family, 
and after his death his mns at..i grand, 
sons, defendants, 3 to 7. who have been 
in possession of tho family property, 
wore liable to account for the profits of 
tho plaintill’s share. 

On 23rd October 11)12 tho sens and 
grandsons of Bakht Narain tile l a cross, 
claim, which lias given rise to l ust 
Appeal No. 1 1 of 1916 seoking to eject 
ltajondra Narain and his uatural father. 
Ratan Lai, from a houso situated in 
Hardoi, which was in the occupation of 
Ram Narain at tho time of his death 
and lias continued in the occupation of 
j son-in-law. Ratan Ul. and his 
adopted son, Rajendra Narain, since. 
Hajoudta Narain pleaded that the house 
in question was built by Ram Narain and 
belonged to him as his adopted son and 
that his natural father, Ratan Lai, was 
living in it on his behalf. The defence 
of Ratan Lai was the same. The learned 
Subordinate Judgo found that the house 
formod part of the joint family estate, 
and holding that Rajendra Narain was 
tho lawfully adopted son of Ram Narain 
ho allowed him and Ratan Lai to con- 
tinue to live in tho house till a partition 
was effected. 

Tho first point for consideration in these 
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appeals is whether the adoption of tho 
son of a daughler is permissible accord- 
ing to tho c.Htoiii prevailing among tho 
Kashmiri Brahm ins. The ordinary rnlo, 
*9 recognised by their Lardships of the 
Privy Council in Hit ay wan Sirtf/k v. 
Hhayican .Sir 9/. (2), i, that the adoption 
of a daughter s son by a Hindu of any 
ol tho threo regenerate classes, Brahman, 
Ksba’riyuau i Y i-h\a, is repugnant to 
the Hindu law and is illegal and void ; 
but as pointed out by Sir Arthur Wilson 
in liup Xarain v. Gop.it /><<(■;), the 
abovo general rule may be varied by a 
family custom and often is so varied. 
In the Punjab adoptions of k daughter’s 
6on aro not uncommon (Tuppers Custo- 
mary Law of the Punjab, Vol. 2. p. Ill, 
and Vol. 3, p. 7S, and Sarkar’s Law of 
Adoption, Kin. 2, p. 341). In tho Bom. 
bay Presidency they aro similarly com- 
vahara Mayukha, 
\ol. 2. p. ;7*>) and according to May no 
they aro not uncommon elsowheie too 
(Miyne’i Hindu law. Kin. 8, p . 171). 
InthoMidras Presidency the existence 
of a cu,.‘ in recognising such ar. adoption 
among Namludri Brahmans has been 
cxpie-slv upheld Eranjrli I Hath Vishnu 
\ imLinln v. Eraujih IHilh Krisinmn 
Vayi Una ia v. .1 /»/>/« (5) 
>nl \ liny, a HUattar v. Vengu ISluHta 
(*•) • -Xmony Kashmiri Brahmans the adop- 
tion ol a daughter’s son is similarly com- 
moii and recognised by the community 
as valid. Home of the leading members 
of the community, residing in these 
provinces and the Punjab and Kashmir, 
have given evidence that tho restriction 
regarding tho possibility of ft valid marri- 
age betwoou the adoptive father and the 
natural mother of tho boy to be adopted 
before she was married is not recognised 
among them. Tho Hon’ble Pandit Moti 
Lai Nehru (P. W. 20), one of the leading 
Advocates of the Allahabad High Court, 
for instance, doposcs : 

"Among Kashmiri l’andits daughter’s sons 
and si'ter’a sons are adopted as sons. That is 
my belief and conviction. I came to know of 
it among Kssbtniri friends and rclaiious. I bavo 
never beard of such an adoption being ever chal- 
lenged in our community. 1 believe in it a« a 
onatsm. I have heard and known such adoptions 
all along.” 

2. (1899) 21 All 412=26 I A 153 (P Cl. 

3. (19C9) 3G Cal 780=3 I C 382=3C 1 A 103 

(P C). 

4. (1884) 7 Mad 3 (F B). 

5. (1886) 9 Mad 44 IF B). 

G. (1905) 15 M L J 211. 
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Op. one occasion, he adds, when he was 
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preparing for the law examination he 
hear.} his mother, since deceased, talking 
to a Kashmiri lady visitor about the adop- 
ts of a (laughter's son which had taken 
phoa at or about that timo and on his 
say mg that such an adoption was contrary 
to the Iiindu law, his mother remarked 
that whatever might have been the law 
such was the usage and a number of in- 
stances of such adoptions were given by 
her. The Hon'ble Dr. Tej Bahadur Saprii 
(I\ W. 25), another prominent Advocate 
of the Allahabad High Court, similarly 


the Benares School of the Hindu law. The adop- 

amnni V?' I ° • *****"'• •» >'» recognized 
among the Kashmiri Pandits." 


8a vs: 

"In out community there exists no restriction 
nRaiust the adoption of a person whose mother 
ia prohibited in marriage to the person adopting. 
Daughter s son, sister’s son and younger brother* 
are adopted among us as sons. It is an old cus- 
tom *o far as 1 have beard. I heard from my 
ffrattdfalhor who died in 19CC at tbo ripe age of 
7* cr 10 and from some other ciders at Delhi and 
in Kashmir. So far as my informants are con- 
efrned, they arc all dead.” 

The Ilon'blo Pandit Jagtt Narain 
(P. W. 5), ono of the leading vakiU of 
this Court, (fives ovidonce to the same 

effect and says that the adoption of a 
daughter's ion was considered valid by 
tho community according to tho custom 
prevailing among tho Kashmiri Brahmans. 
The Hon’ble Pandit Bishun Narain Dar 
(P. W. 10), a Barrister-at-law and a pro- 
minent member of the Kashmiri Brah- 
man community, states: 

“In our community wo do adept persons 
whose mother is prohibited in marriage to the 
por«ou Adopting: a sister's son, a daughter's son 
oed ft brother are adopted by us according to cus- 
tom. I have heard of this usaco and seen it 
oh.'erved iu our Kashmiri community. I beard 
of this usago from ray father, uncles and mother; 
of iheio my niotbor alone is alive." 

Pandit Narender Nath, Deputy Com- 
missioner of Multan (P. W. 13). also says: 

"Daughter's sons are adopted in cur commu- 
nity. Our community is not restricted by the rulo 
wfajch prohibits the adoption of i boy, whose 
mother, if virgin, could not have been married 
by the adopter. I can cite instances which took 
place more than 40 years ago." 

Similar evidence is given by Pandit 
Shiani Sunder Nath, Taluqdar of Bethar, 
District Uoao (P W. 46), Pandit Sheo 
Nath Chak, retired Deputy Collector 
(P. W. 26), and R»i Bahadur Pandit Prem 
Nath (P. W. 14), who retired as Examiner 
of Accounts, Punjab, in 1902. Pandit 
Tribhuwan Nath Sheopori. Additional 
.Tndge of the Small Cause Court, Lucknow 
(P. W. 3S), deposes: 

"There is no such rtstriction in cur community 
against adoption as is asserted or claimed by 


Ho is supported by Pandit Suraj Nara- 
in (1 . W. 1), a retired Subordinate Judge 
and Pandit Suraj Narain Bahadur (P. W. 1), 
another Subordinate Judge now posted at 
Partabgarh. Pandit RadhoNath (P. W.9), 
a Kashmiri Brahman boloDging to a res- 
pectable family residing at Lahore, testi- 
fies to his having heard of tho adoptions 
of daughter’s sons at several places and 
to thoir being treated as the sons of their 
adoptive fathers by the community. He 
gives three instances of such adoptions. 
Pandit Shiain Manohar Nath Sbarga 
(P. W. 23), Munsif of Bara Banki, Pandit 
Jai Narain (P. W. 6), a retired Enginoor 
apd an Honorary Magistrate and a Muni, 
cipal Commissioner of Meerut, and Pandit 
Iqbal Narain Masaldan (P. W. 11.) a 
Barrister-at law, practising at Luoknow, 
since deceased, similarly testify to tho 
existence of a custom rocognizing tho 
adoption of a daughter’s son among Kush- 
miri Brahmans. Rai Brij Narain Gurtu 
(P. W. 34), a vakil of tbo High Court at 
Allahabad and a zamindar paying land 
revenue exceeding Rt. 8.000 per annum, 
Pandit Shanker Nath (P. W. 22), a Pleader 
of Hardoi. Pandit Jagmohnn Nath Raina 
(P. W. 25, examined on commission), a 
Deputy Collector, and Pandit Sabah Ram 
(P. W. 18), a retired Mir Munshi, aro 
equally posit ivo as to the oxistenoo of tho 
said custom. Pandit Pran Nath Namju 
(P. W. 14) says that the custom recogniz- 
ing the adoption of a daughter's son or of 
a sister’s son was old and that hocamo to 
know of it from Pandit Baijnath Kunzru, 
who was the husband of his sister and tho 
elder brother of the lato Pandit Ajudhia 
Nath of Allahabad. Three ladies, Mt. 
Mohan Rani (P. W.21)ngod 40 years, Mt. 
Maliaraj Rani(P. \V. 36), aged 55 years 
and Mt. Bhavneshwari (P. W. 24), aged 
years (all examined on commission) 
support the existence of the said cuBtom 
from what they heard from thoir olders 
and from the instances which occurred 
in their community. The evidence of 
Pandit Iiargopal Kaul (P. W. 7), a pleader 
of Srir.igar, paying a land-revenue of 
R9. 7,500 per annum, who is admitted 
by one of the defendants' own witnesses 
(D. W. 25), to be a leading member of 
the Kashmiri Brahman community of 
Srinagar, and Pandit Vid Lai Dar (P. W. 

8), a Jagirdar of Kashmir and the ropre- 


1918 


Ikbal Narain v. Raikndra Narain Oudh 45} 


sentative of another leading family of 
Kashmiri, known as the family of King 
Makers (vide P. W. IT), presumably on 
account of one of his ancestors having 
brought the Sikhs from the Punjab to 
eject the Pathan rulers, and that of the 
other witnesses examined in Kashmir 
similarly establishes that the validity of 
the adoption of a daughter's son is re- 
cognised in Kashmir and that a custom 
to that cflect prevails among the Kash- 
miri Brahmans there. 

The defendant *' own witnesses have 
moreover, admitted that tho restrictions 
introduced into tho Mitakshara Law by 
Bio Dattnka Mimonea and Da! take 
Chuudrika in regard to the invalidity of 
the adoption of a person, whose mother 
tho adopt i vo father could not havo law. 
fully married in her ruaiden state, is not 
recertified h\ the Kashmiri Brahmans 
oithor in Kashmir or in tho prov uc- a tu 
which they mi ;i ited in earoli ol livali- 
hood cr for other c»u»e. K<*ho Bayu 
Gan/.oo (l>. W. ii), for iiistai.ee, twit • 
that a brother chi ho taken n vdoptiou 
and that his adoption would It? valid ac- 
cording to the custom picvailir.g there. 
Durga Shank ir 1 1». \V. 2J i. >•. i, . i ex > 
rnioctl in Court, goes fui I her and sa>s 
that in this ton munity. tint is. in tho 
community ol Ka«hmiri Bi linnin*, them 
is no prohibition against tho adoption of 
a daughter's or a shtir's . id. . . » . > 
Kamiit Prasad (D. W. 23>, who is a turli. 
cial Ollicor at Gwalior. similarly a iii.it- 
Hnt among tho Kashmiri I ihn in t u 
adoption of a daughter's son or of younger 
brother iiaano I custom end tl » 
no objection is taken thereto by the casto. 
Pundit dank; Nuth Haul (I) W. 2), who 
was oxamined on commission at Delhi, 
acknowledges tint among Kashmiri Brah- 
mans ovorv bjy who is full born can be 
adoptod without any regard to his Gotra. 
thong , |,o subsequently qualities lira statu, 
inont by saying that if there is anytbiog 
m tb« institutes of Manu prohibiting tho 
adoption of a daughter'* sou, ho would 
not take such an adoption as valid. It 
inay ho notod, however, that tho Insti- 
tutes of Manu contain no such prohibi. 
lion and that tho Institutes of Yaguya- 
vaUya, which are treated as of paramount 
authority, commentators like the authors 
of thoMitaksharaand the Apararka, also 
«.o not refer to it. It is significant that the 
Mitakshara and the Apararka. the latter 
being a work supposed to bo of great 


authority iu Kashmir, similarly now hero 
etato tbit a boy whoso mother tho adop- 
tive father could not havo married in 
her maiden fetal e cannot he lav. full v 
adopted. The restriction is ir.entiocfcd 
by the Dattnka Miman'a and Mm Iteitak* 
Chaudrika and -.ire other minor v.u.ke. 

Tho Dattul.a Mininn** was written by 
Nanda Pandit cf Bcnuis in t ! .'? 1 7th 
century. Nanda Pandit takes pa«.7H in 
the fMtvki Mimanca lo point cut ‘hat 
a daughter can lo validly adopted, v 
practice which is no longer rtc' :,ni v. Jr 
sanctioned bv law except »erha|" 1-yj.vrca 
of custom, where it may exist, among tho 

i »rs< '• i follow in" the profi I 1 mc- 
iog or prostitution. His views in regard 
to tho impH • riety cf adopting an only 
sen. or a wile’s brother’s son, or a son 
i* oiufh vi five years old, or w hoso tonsure 
I .‘Icon | cr forme 1, have not been trealod 
’ l.i i iinv Sn ]‘"t ■: u (luniliugaswanu 
v. Sri /:> h fiftmalaktkmamnn (7), 
PuttuLa v. Pari ti K urer f^). tod 
('nuga Stihn v.Lekh rc.j Singh (9)j. The 
•i poiut'.ent cf a daughter by a previous 
compact with the proposed bridegroom 
• : t iking the fir-*. male 
child, v V.jch id- v beboruof her, is express- 
l> : ircticncJ by Manu, Yngn\ avalkya 
^ rid all text writers acd commentators, 
Datt iku Mimai.sa aod Battalia Chaudrika 
inaiuded* and if tho son born of an ap- 
pi ntcl daughter can bo the son of the 
per*. on who stood in tho relation of a 
maternal grandfather to him. the adop. 
lion of a laughtor's ton io the Dattaka 
form cannot oflerd cither the ijeas or 
notions cf the people or tho spirit which 
undetli v tho rules which sanction such 
Uliliations. Tho DHUkiChanJrika starts 
by feayin;, that tho auth.or tkeio pro- 
I >ui:d* what ho had left unwritten in the 
“Chcndi ika.” 

ft *vas supposed that tho Chaudrika 
therein referred to was tho SmiritiChau- 
driki of Devanda Bhntt, who belonged to 
tho southern country, but the last verso 
of tho Daitaka Cbaodria shows, it pur- 
ports to havo been written by Kuvera 
and not by Dovanda Bhatt. If Kuvera 
had written treatise callol the "Chan- 
drika", dealing with questions of inhorit- 
ance or succession, it is surprising that 

7. (1899) -/:TMaT ^=21 All kU ^C U 
113 (P. C.) 

8. A I R 1015 P C 15=3" All 350=20 I C Gl7 
=42 I A 155 (I*. C.) 

9. (1887) 0 All 25. 
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or added to the Srairitia. Whatever the 
value of these works may be in Bengal 
and these provinces as a part of the gene- 
ral Jaw, there is nothing to show that 
their reputation had at any rate reached 
Kashmir, or that they were known or 
recognized as infallible guides in the ad- 
ministration of the law of adoption in 
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he should have left unwritten there what 
he now seeks to propound in the Dattaka 
Chandrika. Writing as far back as in 
185.3, Pandit Ishwar Chandra Vidya 
Sagar stated that the Dattaka Chandrika 
was written under the nooi de plume of 
Kuvera by a person named Kaghumani 
Vidya Bhushan (Vidyasagar’s Disquisi- 

the o Pinio , 

taka" MiilnM D £d Datt ' \ ° Ch'° > 'T' PeiSOD3 ’ to the Kasbrrhri Hrah. 

, ft ^iroanaa and Dattaka Chandrika, man community, is by itself not entitled 

r ny 

Babu Shvama C ar >si C, ‘t^ nka ; by lD «ances. showing a uniform course of 
Babu Shjama Charan Sircar, a scholar of practice, recognized by all the members 

of that community. S. 48, Evidence Act, 
provides that when the Court has to 
form an opinion as to the existence of 
any genoral custom, the opinions a9 to 
the existence of such custom of per- 
sons who would bo likely to know of 
its existence, if it existed, are rolvant. 
The explanation to that section shows 
that the expression "genoral oustom" 
includes customs common to any consi- 
derable class of persons. S. 49 of the 
Act similarly providos that where the 
Court has to form an opinion ns to the 
usages and tenets of any body of men or 
family, the opinions of persons, having 
special means of knowledge thereon, are 
relovant. An immemorial custom, says 
Menu, is transcendent law and clear 
preof that it outwoighs the writton toxt 
ofthe law. But direct evidence cannot he 
obtained of things which occurred before 
the memory of mao, and persons having 
special means of knowledge are, there- 
fore, permitted to testify to their oxis- 
tence from such knowledge as they might) 
possess of what has been practised in 
tbeir community or from what they! 
might have heard from persons having 
special means of knowledge of what wasj 
practised before. In Lekraj Kuar v.| 
yiahyal Singh (10) their Lordships of 
the Privy Council, referring to certain 
entries in a wajib-ul-arz, stated that 
even if those entries wero not to be 
treated as records describing the custom, 
they could at all events be treated as re- 
cording the opinions of persons likely to 
know it and as such the record of those 
opinions could be admitted in evidence. 

In Garuradhwaja Prasad v. Superundh- 
waja Prasad (11) evidence based on a 
tradition about a custom of the family 

10. Tr*Oj 5 Cal 744=7 1 A 68 (PC^ 

11. (1901) 23 All 37=27 I A 233 (PC). 


considerable reputo writing in 1878, ob- 
served that many of the Pandits of Ben- 
gal attributed the Dattaka Chandrika to 
tho late liighumaoi Vidya Bhushan, the 
spiritual advisor of tho lUja of Nadia and 
a distinguished Pandit, who nourished iu 
tho latter part of Jagannath’s life and is 
said to have assisted Colcbrooko in the pre- 
paration of liis translation of Dayabhaga 
and Mitakshara (Vyavastha Chandrika. 
proface, p. 21). In fact it has been sug- 
gested that the book was forged in order 
to support a claim which was pending at 
that time, though no occasion arose for 
its use, as the case was compromised 
(Shastri’s lliudu Law, Edn. 4, p. 13G, 
Sarkar’s Hindu Law of Adoption. Edn. 2, 
p. 121). Dr. Jolly, another writer on 
Hindu Law, also quostion9 tho value of 
tho book as a general authority (Dr. Jolly 's 
Tagore Law Lectures, 1883, p. 22). 

They were the earliest bcoks dealing 
oxclusivoly with the subject of adoption 
to be translated into English, and as 
suggested by Mayne, a statement by 
Macnaghton that they were equally res- 
pected all over India brought them into 
easy prominence (Mayne’s Hindu Law, 
Edn. 8, p. 30). In certain decisions re- 
ferred to in Bhagwan Singh v. Bhagwan 
Singh (2), their Lordships of the Privy 
Council treated them as works of high 
authority; but in Sri Balusit Gurulinga- 
stvami v. Sri Ba/usu Ramalakshmamma 
(7) Lord Ilobhouso pointed out that the 
Dattaka Mimansa was written during 
Mahomadeu rule and could not be the 
work of a lawgiver or judge, while the 
date of the Dattaka Chandrika was un- 
certain and it stood only cn the footing 
of r. work of a learned man. In Puttu 
Lai v. Parbati K unwar (8) a caution was 
expressed against accepting the glosses of 
Nauda Pandit, where they deviated from 
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wag admitted under S. 32, Cl. 5, and 
S. 49, Evidence Act. on the ground that 
the tradition was derived from persons 
who wero dead and that the persons who 
gave the evidence had special incans cf 
knowledge about them. 

The witnesses adduced by ths plaintiff 
have, moreover, cite! in support cf their 
statements instances of the adoption of a 
sou of a sister or of a daughter which 
took plnco in their community. I After 
discussing certain instance 3 , the learned 
Volitional Julicial Commissioner pro- 
coaled as under: — Ed.| The adoptions 
prove I in the ease cover a neriol of 
uearly one hundred years. They were 
obviously unde with duo publicity, for 
they are well known to tho members of 
the brotherhood. In some cisea the 
property a it noted was of eonsideiahlo 
valuo. In tho ctse of Iqbal Kishcn who 
was Adopted by ]>a\ a Nidhan, the pro- 
perty atioctol was worth five or six lies 
(I). W. 5, oxttninol in Court.) In the 
case of Kunwar Kishen adopted h> Sri 
Kiahun, tlio property involved was *in»i- 
Urly worth o\ 

oxainiuol by commission). Kimeshwar 
Nath (l*. W. 3(5) lost by adoption a share 
in tho proporty loft hy hi* mtural 
father, which was worth over It*. 10,000, 
his natural brother. lUj Kishcn, getting 
tho wholo of it (Ex. Y 2). The property 
inherited by CJ uni Prasad from Shiam 
Prasad hy virtue of his adoption has 
already been referred to. Shiam Narain 
inherited proporty worth Rs. 9,000 by 
virtuo of his adoption hy his maternal 
uncle, Radi Narain, to the exclusion of 
tho brother and nephew of the latter 
(l*. \V. 3, exuninod hy commission). 
Kirpa Shankor similarly inherited tho 
proporty of his maternal undo, Day* 
Shankar, by reason of his adoption to 
tho exclusion of his natural brother 
IL. W. 50, examined in Court). It is 
reasonable to assume that these adoptions 
would have been challenged, had there 
been no such custom. 

'iho evidence produced by the defen- 
dants is of no value and the learned 
counsel w ho appears for them has not 
chosen to refer to it. What he has stre- 
nuously urged is that in most of the 
instances cited, the existence cf col- 
laterals living jointly, or porsons who 
could have legitimately challenged the 
adoptions, was not established, that 
where the adoptions were made by 
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widows, it was not prove 1 that they had 
any authority t * adopt from their bus- 
land?. and that some of tho so-called 
adoptions woro cases cf nomination 
merely for the performance of funeral 
ceremonies. In mny instance?, however, 
thero were more I lughtcrs than oi c and 
several daughters' «ons besides tho one 
a (opted. Tho evidence of t'*o ■' , f- , n- 
dints* own wiln*-* Madbu Hud in S . ! tri 
(I). W. 23) show? that iho nornin-uLn 
for tho perform ance of funeral ceremonies 
is more or loss a euphemism Tor adep. 
tion, for it carries with it a right to sue- 
ceel. It appears from tin ovi lence J 
•lanki Nath Cin/.u (P. W. 1), Jinki 
Prasad Slnrga (P. W. 15) and Drij Mohan 
Nath (I). W. 22) that a widow is allowed 
by custom to mike in adoption without 
tho peimisMon of her husband. In fact 
:«s the llon'hlo Pandit Mofi Lil Nehru 
(P. \Y. 20) oxplaint. an adoption docs 
not dopond among the Kashmiri Brah- 
mans upon tho adoptive father having 
property. On the contrary adoptions are 
more frequent in the case of widows, 
particularly if they aro young, when tho 

husband leaves no property at all, and 
tho widow herself is dependent for her 
maintenance u|ion her relations. 

Tho validity of adoptions made by 
widows was, moreover, cover questioned 
during tho hearing of the suit iu the 
Court below. On tho other hand, when 
questions wero put to elicit whether such 
a custom oxisted, objections wore taken 
on behalf of the defendants to their rele- 
vancy. In Maharaj Xaram v. Jlanoji 
(12) it was held that the Kashmiri Pan- 
dits of the Delhi District were governed 
in matters of adoption by custom aud not 
by the principles of the Mitakehara form 
of the Hindu law and that amongst them 
a widow had full power, after the death 
of her husband and without his express 
permission in that behalf, to adopt any 
boy whom 6he might select, provided he 
was of the same tribe. The evidence ad- 
duced in that case in support cf the cus- 
tom included witnesses who belonged to 
the United Provinces. Dealing with tho 
customs and ceremonies of the Kashmiri 
Hindus. Mr. Walter Lawrence, at one 
time the Settlement Ollicee of Kashmir 
and Jain mu State, writes: 

“Beforo concluding ibi* account oftbeccro- 
monies of tbe Kasbmiri Hindus, it is necessary 
to allude lo tbeir customs of adoption it nd io 

• 2 . t ISO? T « F BUOT. 
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marriage. Every Hindu can adopt a son eilhcr 
from bis own Gotra cr from another Gotra, and 
the only restriction on adoption ie that the ad- 
opted son must not have been invested with the 

SSS ; b S5> } :» (Th0 V4,,y o£ KftShmir b * L - 
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Narain, should be entered 
revenue papers. Similar admis- 
made by him in other appli. 
580, 590 and 616). 


Pandit 

in the 
sions were 
cations (Eis. 579, 


n regard to the change of the family 
surname, the practice appears to 
bo somewhat loose. But except where a 

~ '* b r°aahfc up from infancy for ™ „., U . 1U .. uuoptea 80D 0I * 

su namn p CC: ° n i’ ^ ° th ° famiIy Narain was admitted by each of the abo 

surname general, y corroborates or implies 
an adoption. The * 


There was no lack of similar recognition 
by defendant 3, the eldest son of Pandit 
Bakht Narain. The Court below has re- 
ferred to documents, in which the status of 
the plaintiff as the adopted son of Ram 


vo 


witnesses are general. 
Jy agreed that the performance of cere- 
niouies is net essential to validate an ad- 
option. Some witnesses state that the 
Datta Homo or tho Jatkarm or Namkarm 
ceremonies aro usually performed, while 
others say that sweets aro distributed and 
somo worship is done by the priest. But 
it appears from tho evidence of tho 
llon’hio Pandit Jagafc Narain (P. W. 5) 
tlixfc tho practice is not uniform and that 
beyond giving and taking no rituals aro 
actually necessary. Pundit Ram Nath 
Shastri (P W. 8). Pundit Iqbal Narain 
Masai dan (P. W. 11), Sahab Ram (P. W. 
18) and Mt. Laita Shuri (P. W. 19; say 
tho same. So far us the adoption of plain- 
:i!l is concerned, it was accompanied by 
the usual ritual and formalities (P. W. 
8). On hearing of it Pandit Bakht Na- 
rain, the father of defendants 3, I and 5 
and tho grandfather of defendants 6 and 
7, i9 slid to have observed that by doing 
bo Rain Narain had sown that dty tho 
seed of poison in his family. That seed 
has apparently borne fruit in the shape 
of the litigation in which the property 
of Ram Narain is now involved. It is 
noticeable however that in tho mutation 
proceedings which took place consequent 
on tho death of Ram Narain, Bakht Na- 
rain did not laiso any question as to tho 
validity of the said adoption (Exs. 346 to 
402, 520 and 596) and in regard to the 
liconso for arms kept hv the deceased, be 
allowed the same to he renewed in favour 
of tho plaintiff (Exs. 579, 580, 582, 5S9 
and 590). 

As regirds Panuit Suraj Narain, it is 
sufficient to refer to his application of 
8th December 1900 tp tho officer-in- 
charge of Tahsil Hardoi (Ex. 5SS), oppos- 
ing the application of Pandit Bakht Na- 
raiu to the eutry of bis name as the 
inauagerof thefamily and entrea.ing that 
the names of each of the three branches, 
including that of the present plaintiff, 
whom he described as the adopted son of 


persons. 

No question of estoppel can however 
arise, as the position of tho plaintiff was 
in no way influenced or altered by the 
said admissions. They aro all tho same 
valuable as indicating that had no such 
custom, as is set up by the plaintiff, been 
in vogue. Pandit Bakht Narain, who was' 
a Judioial Officer of considerable standing, 
and his eldest son, who is a ploador, 
would have been tho last persons to ro- 
frain from challenging tho validity of tho 
adoption forthwith. The validity of the 
adoption was for the first time questioned 
in September 1903 (Ex. 488). In Juno 
1905 Suraj Narain and his son filed a suit 
for partition of the family proporty, ig- 
noring the adoption. They alleged that 
they had separated in October 1901 and 
were excluded from the profits. Tho 
Court of first instance accepted their con- 
tention and allowed them a deoree for 
partition of a half sharo and for mesne 
profits with effect from October 1901. On 
appeal this Court directed accounts of 
profits to he taken from tho dato of the 
suit and that decision was confirmed by 
their Lordships of the Privy Council. In 
pursuance of that decree, Sura; Narain 
and his son got possession on 9th March 
1909. Tbe plaintiff lias been excluded 
from tho profits from tho time cf tho 
death of Paudit Ram Narain, and he is 
entitled to obtain possession of a one- 
third share cf thefamily property by a 
partition of the same with mesne profits 
for the period during which he has been 
and remains out of possession. He was 
a minor on thedato of thedeath of Pandit 
Ram Narain and did not attain majority 
till 30th August 1908. 

The next question relates to certain 
properties which tbe Court below has in- 
cluded in the decree for partition. Fol- 
lowing the decision in the suits filed by 
Suraj Narain and bis son against Bakht 
Narain and his sens and grandsons and 
against Ratan Lai, the Court below has 
included certain properties, specified in 
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its judgment, as belonging to the joint 
family aud excluded ethers as belonging 
exclusively to Ratan Lai. The dispute in 
tho appeal Sied by the sons and grandsons 
cf Bakbt Neraiu, who died during the 
pendency cf the suit for partition, is con- 
fined to 40 items of property, but no 
argument has been addressed to us except 
in regard to items 2 and 4 of List 5, 
rotating to tho properties said to have 
been held under mortgages. 1. !9 slated 
that the mortgage? were redeemed in the 
lifetime of Ram Narain. but no evidence 
has been adduced on tho point. If tho 
mortgages were redeemed after tho death 
of Ram Narain or during the pendency of 
tho suit for partition brought by Sui8j 
Narain and his '.on. tho plaintiff shall get 
his chare cf tho moneys which may have 
boon realised, when those mortgage ‘ wore 
redeemed. In regard t<; tho Ik use in 
: i . which is c ccui it 3 b\ R tjendr * 
Narain and his natural father, Ratan l.al. 
tho finding cf the Court below- i* th-.t it 
forms part of tho joint family proper t\ and 
that Rajonlra Narain and hi father can- 
not he ejected 1 »*cau*o the former I o'ds a 
one-third share in the said property. As 
lUjondra Narain has been found fo have 
been validly adopted hy Ram Nor .in, the 
Court below l ightly refused to eject him, 
leaving tho other c< "eir ro' 

by partition. Ratan 1 .0 1 i- living on be- 
half of Rajondru Narain and ho fr o ernnot 
bo ejected. Tho only othor point remain, 
ng is that arising out of the appeal filed 
hy Suraj Narain and his son. claiming 
that Kajendra Narain should bo asked to 
make good out of his sharo the value of 
tho properties which, by reason of the 
misconduct of Ram Narain. Iris adoptive 
father, have now gone to Ratan Lai. 
There is nothiug, however, to show that 
the property, given to Ratan l.al, belonged 
to tho joint family or that it was pur- 
chased out of joint family funds; and as 
bold in Suraj Narain v. llnton L 11 U 13), 
Rafan Lai would bo treated as the owner 
of tho said properties, ar.d no question of 
compensation, therefore, arises. 

On behalf of Suraj Narain and his pod, 
it is suggested that the extent of their 
liability for mesno profits should be spe- 
cifically determined. Having been ex- 
cluded from the enjoyment of tho family 
property from the time of tho death of 
Ram Narain, tho plaintiff is entitled to 
137a I II 1917 P C 12=40 All 159= 20“0~C 
211=40 I C 998 = 11 I A 201 (P C). 


recover mesno profits for such poriod as 
he has been out of possession from the 
perncu or persons in |cs*e?sion. Suraj 
Narain and bis ^cn have obtained a 
decree for a half share cf tho profits for 
the | .-tied extend mg from 20th Juuo 

1005 to 0th March 1909. Out cf the 
profits or share of tho income which 
may Ijo awarded to them, tho plaintiff is 
entitled tc recover one-third, leaving 
Suraj Narain and his -ci. in the enjoy inert 
of the remainder. Out of the profits lor 
tho period prcceliufi 20th dune 1905 tho 
pl .iutifl is not entitled to claim any pic- 
l.*,s from Suraj Naraiu and his son except 
lo the extent, if any, they may bo shown 
by defendants 3 to 7 to have realized in 
« xcc»s of tiieir one- third sharo. In regai 1 
to tho period subsequent to 9th March 
1909, Suruj Narain and hi® son will simi. 
hrly he liable for one-third of the profits 
of t lie liul f share over which they have 
obtained possession. Tho balance of tho 
pluinliifj cutiro shareof the mesne profits 
from 19th October 1900 to tiro date cn 
which he got* possession will * 0 recover- 
able from dofcndnntx 3 to 7 and the cstato 

Aftor 

the death of Ram Narain, Itakht Narain 
was the manager of tho family and hia 
liability end that of his sons and grand- 
ton-, w ho succeeded him. is, of course, 
unquestionable. The exact oxtent of tho 
liability can bo determined by tho Court 
ler O. R. 12, Civil 1'. C., 
when tho accounts are 50110 into in the 
manner above slated. No other ploas aro 
proSssJ. These uppcals fail and are dis- 
missed with costs. 

11. v. h. K. Apical dismissal. 
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Lindsay, J. C. 

Sajjad Mirxa — Appell mts. 

v. 

A/1. Xanhi Khan am — Respondents. 

Second Appeal No. 251 of 1917. Decid- 
ed on 18th February 191^. 

Contract Act (9 cl 1872J. S. 23 — Bcnaini 
purchase by public servant not authorized 
lo purchase is void. 

A purchase made benami by a Government 
servant in contravention tf Government order-* 
in that respect is void cn the ground of public 
policy, and the real purchaser acquires no title 
under such a purchase. (1*409 C 1] 

(bj Benamidar— He acquires good title 
against real owner when purchase is void. 

A benami purchaser, holding under a void 
transfer but remaining in pcs*e*sion of tho pro- 
perty for more than 12 >oars from tho dato of 
the purc'tatc, acquires by prescription a good 
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title to tbo purchased 
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P ro Perty as against the 
ostensiolo purchaser. IP 459 C 2] 

Wazir flavin— for Appallaofcs. 

Md. Wasitn for Md.Nasim— forRespdtt. 

Judgment— The suit out cf which 
tins appetl has amen, was brought for 
■ |iQ purpose of recovering a 10 biswa 
share in the village of Muradnagar. the 
plaintiffs claiming title as heirs of one 
Murtaz* Beg to whom it is alleged the 
property once belonged. One of the 
plaintiffs, Ali flusain, a son of Murtaza, 
subsequently withdrew from the suit: 
the result of this is that the remaining 
plaintiffs claim to recover a one third 
share of the property in question. The 
defendants wero the heirs of one Asad 
Heg, the brother of Murtaz*, and certain 
othors claiming undor thorn by transfer, 
and various pleas were raised for the 
purposoof dofoating the plaintiffs' claim; 
such of thorn as require to be discussed 
at this stage, will bo referred to in the 
courso of this judgment. 

Moantime a short statemont of the 
facts will serve to elucidate the points 
which arise for determination in this 
Court. Tt is now admitted that Murtaza 
Beg \yu at the time after the history of 
the property in suit begins, a Govern, 
mont servant in the district of Sitapur 
where he was employed as a'Sadar Mun- 
sarim in the Settlement Department. In 
this capacity he was subject to certain 
orders of Government published in a 
Resolution No. 1252- A, dated 17th Sep- 
tember 1870, prohibiting servants of 
Government from aoquiring landed pro- 


perty in the districts in which they 
wore employed under pain of dismissal 
from service. It has been fcund by the 
Courts below and the matter is no longer 
in dispute that Murtaza Bog in contra, 
vention of these orders, acquired this 10 
bi9wa share in Muradnagar by means of 
three sale deeds executed in the year 
1871. The transactions were benami, 
the object of Murtaza being to conceal 
from Government the fact that he had 
acted in defiance of its orders. Ooe of 
the deods was drawn in favour of Asad 
Beg, the brother of Murtaza; a second 
was in favour of his brother-in-law 
Muhammad Jafar, who was also a son-in- 
law of Asad Beg. the third deed was in fav- 
our of Murtaza’s son Abdul Hasan. The 
finding is that Murtaza paid the price in 
each instance and that he was the real 
purchaser and this disposes of the de- 


fence set up to the effect that the pro- 
perty was in fact acquired by Asad Beg 
for himself. Murtaza Beg died in the 
year 1875 and there i9 evidence on 
the record to show that at the time of 
his death, he was actually in possession 
of this property the rents of which were 
collected on his behalf by 'an agent of hie 
named Ahmad Khan. At the time of 
Murtaza's death, his children were young 
und there is evidence, accepted by the 
Courts below, to show that Asad Beg 
assumed management of the property at 
the request of Murtaza’9 widow. 

In the year 1877 Asad Beg made a 
mortgage of this Muradnagar property in 
favour of Mehrban Khan to secure a loan 
of Rs. 250 which, according to the re- 
cital in the deed, was borrowed for the 
purpose of paying Government revenue 
due in respect of the estate. Asad 
Beg then died in the year 1880 and rauta. 
tion was thereafter effected in favour 
not of Asad Beg's heirs but in 
favour of Abdul Hasan who wa9 Mur- 
taza's eldest son, and soon after this 
on tho motion of Abul Hasan himself, 
mutation was made iu favour cf the other 
heirs of Murtaza as well. After this had 
been accomplished, we find that in tho 
year 1811 Abul Hasan executed three 
deods of further charge' in favour of 
Mehrban who had taken tho mortgage 
abovo referred to from Asad Beg in the 
year 1877, and later on the equity of 
redemption was transferred to this mort- 
gagee by theheirs of Murtaza. In the year 
1907 Sajjad Mirza, the son of Assad Beg 
(defendant 1 in the present suit), sued for 
redemption of the mortgagee executed by 
his father in 1877 and obtained a decree 
inspite of the. mortgagee’s defence that 
he had no real title to the property and 
that the equity of redemption had passed 
to him by a transfer from the true 
owners, i. e., tho heirs of Murtaza Beg. 

It was held that the mortgagee could not 
be preraitted to deny the titleof his mort- 
gagor Asad Beg. The result was that 
Sajjad got possession in 1908 by virtue 
of the decree for redemption. 

Having lost the property, the represen- 
tatives of the mortgagee brought a suit 
against the vendors of the equity of re- 
demption and succeeded in recovering the 
purchase money on the ground that con- 
sideration for the transfer had failed. 
These are the circumstances which have 
led to the filing of tho present suit. 1 
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have now to notice the plots which have 
boon urge! hero in second appeal, premis- 
ing that the trial Court has given the 
plaintiffs a deeree for recovery of a one- 
third share of the 10 biswag of Moral- 
nagar subject to payment of a one-third 
share of the money which Sajjid Mirza 
had to pay for redemption; this decree 
has been uphold in appeal by the District 
Judge. The first point urgel is that the 
plaintiffs have no right to recover on the 
ground tb-t the transfers of the year 
1871, now found to have been nn le in 
favour of Murta/.i Dog, were voi I as 
being opposed to public policy. Another 
point of a kindred nature is that the 
transfers were fraudulent in the sense 
that Murta/. i Dag worked a fraud upon 
the Government which 'employe 1 him hy 
concealing the fact that ho had acquired 
property in contravoution of Government 
orders and thereby avoiding tho dismissal 
from servio which would havo ensued 
had the roil fas'* boon known. ThU lat- 
ter atpoot of the cisc does uoi seem to 
have been presented in oi'hor of tho 
Courts below; lbs other argument was 
advanced, however, and r« pelle I or tho 
strength of two Full Dench rulings of 
tho Allahabad High Court report©] as 
/Hit g wan Dei v. Muran hit (1) and 
Kamalti Devi v. Cur Dial (21 respec- 
tively. The judgments in these cases over- 
rule two provious decisions of the same 
Court reported as Shiam Lai v. Cih iki 
Lai (3) and iu Sheo Na rain v. Mala 
Pra*a<l (l). 

I may say at once that I am unablo 
to accopt the doctriuo laid down in the 
Full Dench judgments just mentioned 
and that if the decision of thiscase turned 
solely upon the question of the validity 
or invalidity of these transfers to Mur- 
taza Dog regarded from the point of view 
iof public policy, I should have had no 
dilhoulty in finding that Murtazi acquired 
no titlo unler the throe benami deeds 
of tho year 1871. However, I need not 
go into tin’s question for the purpose of 
deciding this appeal. Let it he assumed 
that tho deods did not operate to transfer 
any titlo to Murtazs Dsg cither on the 
ground that tho transactions of transfer 
wore against public policy, or constituted 
n fraud upon the Government. The find- 
ings of fact are that Murtaza actually 
had^ possession of this Muradoagar pro- 

1. 11917) 39 All 61. y. (19001 22 All 220. 

2. (1917) £9 All £8. 4. (1905) 27 All 73. 


party from tho time of its acquisiti* n 
till tho time of his death and that his 
heirs won in possession after his death 
as f ir as it was possible for them to ho. 
Tne Courts below hold that Asad Deg’s 
oilsnsihlo |o*nt^ion nf*?r Muilaz ~ »l«. :•.* : i , 
was in reality |* i^-essioii on hoiitlf of 
Murtazi’s heirs and tint he was acting 
for them when he undo the irr»rlg»go 
with posse *>ion in favour of . v Ici*r^ hj in 
tho yoar 1877. Tho | 0 *ses-:ioo of tho 
mortgagee from that vear up till Iho 
timo of relemption in 190s w is the |*os. 
session of the real owners and no pc,** vs- 
sion advtrsa to them begin to iuii prior 
to tho Utter voar when Ssjjad Mir/ t got 
redemption and begin to assert nn ad- 
versa title. On these facts it appears to 
me to be impossible to arguo that Mur. 
t •./ i s lieii s h ive still no titlo to the pro- 
perty. If their father began to hold 
titl In tho v ear 1^71 and if 
after his deith, his heirs bavo held pro- 
prietary possession till I bo \ear 1908 
(actual possession having been with their 
mortgagee from 1 S77 till 190*) a good 
titlo to tho properly has been acquired 
hy prescription, it could not for a mo-j 
mint l*c contended that the persona who 
sail this Muradoagar proporty in 1871 
and who. if it be nssumeJ that tho trans- 
fers were void, continued to bo the truo 
owners, could have successfully maintain- 
el a suit against Murtaza’s heirs after; 
the lapso of twelve years’ possession on 
their part: the titlo voi 1 in its inception 
became a gaol title by virtue of more, 
tb.au 1*2 year’s adverse possession. Theso' 
being tho facts, the heirs of Asad Deg, 
tho defendants to this suit, cannot claim 
that they havo a title to this Muradnagar 
property. 

They have failed to prove that the pro- 
pety was acquired by Asad Deg in 1871 
a9 they asserted: and at tho meat they 
can only show about eight years' adverse 
possession for they came into possession 
only in 1908 and the presont suit wa9 
brought in 1916. I am clear, therefore 
that title to this property is with the 
plaintiffs and that tho suit wag brought 
within limitation. This finding disposes 
of the plea9 raised in the first, second 
and fourth grounds of appeal. There re- 
mains to be noticed only the poiut taken 
in tho third ground: it i9 pleaded that the 
judgment in the redemption suit brought 
by Sajjad Mirza operates as res judicata 
on the question of title. It was admitted 
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before me that this 


m 


n , Pomt was not taken 
tho Courts below. There the argu- 
nient was that the judgment which 
narred the presentsuit, was the one which 
was delivered in tho suit brought by the 
ex- mortgagee after redemption to recover 
from the heirs of Murtaza the money 
which ho had paid to them for the equity 
of redemption. That: nl«o ..<.0 


redemption. That plea was bound to 
fail hccauso the present dofendauts were 
uo parties to that suit. As for the plea 
of res judicata now raised, if it is possible 
for the defendants to raise it for the first 
time in second appeal, I am of opinion 
that it cannot prevail. In tho first place 
tho heirs of Murtaza were not and could 
not have bceu parties to the redemption 
suit, for at the time that suit wa9 brought, 
thoy had lost all interest in the mort- 
tfagcrl property as they had conveyed tho 
equity of redemption to the mortgagee. 

I lie suit was not therefore one inter partes 
and it cannot he said that the present 
plaintiffs claim through the mortgagee 
who was the defendant in that suit. O 11 

tho contrary, it has been explained that 
after the mortgagee was obliged to submit 
to redemption and lost tho property lie 
compelled tho present plaintiffs, by means 
of a suit, to refund to him the money 
which ho had paid to them as the price 
of tho equity of redemption. 

Further it was never decided upon tho 
merits in that suit that tho present plain- 
tiffs had no iutorest in the property now 
in dispute. It is true that the mortgagee 
tried to put forward tho defence that they 
and not Sajjid Mirzi were the real 
owners, hut the defence was ruled out on 
tho ground of estoppel as the mortgaee 
who had taken the motgage from Asad 
Beg, tho father of Sajjid Mirza, could not 
he hoard to allogo want of title in his own 
mortgagor. The result was to prerent 
tho mortgagee defendant from raising a 
question of title to the mortgaged pro- 
perty and consequently there was not 
and could not be any determination of 
that quostion. There is nothing, there- 
fore arising out of the litigation in the 
redemption suit to bar the claim now put 
forward by the plaintiffs. I have now- 
disposed of all the pleas raised in second 
appeal. The decree of the Court bolow 
is right and is affirmed. I dismiss the 
appeal with costs. 

B.V./r.k. Appeal dismissed. 
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11 aider Mirza — Appellant. 

Kailash Narain Dar— Respondent. 

D/ - 9fch 1918. 

-Anntv » V - P V C ( ? ol 1908 >- ° 21, R. 2 (1) 

. t,0n by d 'cr*e-holder 1° certify 
payment cannot be objected to by judg- 
• n ‘ deb ‘or— Enquiry Be to truth of payment 
i« not contemplated. 

onir^ll- 21, R ' V 0 / doCB Dot cont omplalo an in- 
? n ' T fce,n * l Irad ,° ,Dt0 truth c / the slate- 
incuts made by the decreo holder uhon he comes 
to Court to certify a payment and tho judement- 
debtor has no locus standi to question the right 
01 tbe decree-holder to makonn application under 
,V, P ™ vi .V°° of 'aw- IP 4G1 0 1 2j 

(bj Civ.l P. C. (5 of 1908), O. 21, R. 2 (1) 
rayments can be certified at anytime. 

I'o particular time is fix<d during which tho 
decree bolder is bound to certify payments to tho 
Court. rp q 2j 

fc) Civil p. c. (5 of 1908), O. 21. R 2 (1) 
.I'., V ourl '* lo no,e statement of pay- 
men!-— Notice to judgment-debtor need not be 
issued. 

Wtcn a decree-holder cornea and informs tho 
toe Court that certain payments have been rondo 
to him iu satisfaction of thedeerre, all that tho 
Court has to do is to make a note of tho state- 
ment mndo by tho decrec-bcldcr and no notico 
need issue lo tho judgmeut debtor even if the 
o'ecrce-boldcr asks Ibis to be done. IP 4Gl C 2] 

(d) Civil P. C. (1908), O. 21, R. 2 (1) -Cer- 
tification is not conclusive — Judgment- 
debtor it entitled to show that no payment 
was madeand that it did not extend limitation. 

Tbe certifying of a payment uudor O. 21, 

R. 2 (1), is not conclusive in any wny. On nn 
application for execution of the decreo being nudo 
tho judgment-debtor Is entitled to show either 
that no such payment was iu reality mado or 
that if it was, it did not operate to "extend tho 
period of limitation for execution of tho decree. 

(P4C1 C 1J 

Hari Kisan Dhaon—tor Appellant. 
Jagmohan Nath Chak — for Respdt. 


J udgment . — This isao appeal again6tao 
order passed by the Subordinate Judgo of 
Tabsil Mohanlalganj. The facts may be 
briefly stated. In tho year 1809 a dooree 
was obtained by Mumtaz Begum again6t 
ore Nawab Haider Mirza, who is the ap- 
pellant in the present case. This decree 
was affirmed in appeal on 28th November 
1910 and was for a sum exceeding 
Rs. 5,000. In the year 1911 the decree 
was assigned to the present respondent 
Pandit Kailash Narain Dar. It is admit- 
ted that in previous execution proceedings 
between the parties the respondent has 
been recognized as the person entitled to 
execute the decree in question. In Octo- 
ber 1914 the respondent filed an applica- 
tion in the Court, stating that he and tho 
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judgraent-debtor had come to terras re- 
garding the payment of thebalanco of the 
decretal sum, which then amounted to 
Rs. 4,000 odd. Thearrangemont was that 
the money was to bo paid in monthly in- 
stalments and the first instalment fel! 
due on loth November 1011. The pre- 
sent application has been mado hv tho 
docrea holder under O. 21, R. 2. Ho file-! 
a petition in tho Court on 1st February 
1013, stating that under tho arrangement 
for payment by instalments ho had r«- 
ooivod no to the month of !> lumber 1917 
a sum of Rs. 1.0S0. T!io application fur- 
ther stated that a sum of Rs. A ‘VO « V :is 
sti 1 ! owing from the julg nent-dobtor. fn 
this petition the decree. holder n-kod that 
tho judgment-debtor might ho su-nmono 1 
anl that payment of R«. 1.030 might bo 
recorded and codified. The judgment- 
debtor appeared in answer lo tho turn, 
mons and denied that those payments 
had evor l»oe:i made. Ilis contention was 
that thedoerec-holdor was not in a position 
to ask the Court toeortify thoio payments 
on tho ground that tho decree ha l become 
haired by time, and that no money was 
payable I he satisfaction of which coni I 
bo cortilio 1 to t ho C url. Tho ju Igmcnt 
debtor pl -idel that dof-iiilt h I occur re 1 
on 15th November M 
Muontly tho execution of t !»o docrco was 
now barred. 

Tho Subordinate Judge in a lengthy 
ordor came to tho conclusion that the 
dooroo. holder was entitled to make the 
opplication to have tho pavmout certified 
and bating disposed of this prciimin.ry 
point, he fixed a date for tho taking rf 
ovidonco to bo produced bv tho parties. 
That stage has not yot been reached and 
moantiuio t'no judgment-dohtor has como 
noro in appeal, contending that the Court 
, ow wap wrong in holding th *. tho 
'•ocrcc holder had a right to apply for tho 
purpose of having these paeraents cortified, 
that tho docrco is timo.harred and tha* 
no such application can now ho made. I 
think tho appeal must fail; in ray opinion 
fhe appellant has no locus standi to ques- 
tion tho right of tho decree-holdor to 
mako tho application under O. 21, R. 2. 

I may say at tho same tirao that I 
think the Subordinate Jtdge was wrong 
in holding that any inquiry regarding 
payments was necessary at this stage, 
i'rom tho language of O. 21, R. 2, it is 
apparent that a duty is cast upon tho 
decree- holder to certify all payments 


which or o made to him out of Court. fl 
is also apparent • •:! nr period 

of time i-j tixol within which the decree. 


hol ler i« boon 1 to 

give 

thiw 

informal ion 

to the Court ; and 

it. ha? 

been 

laid down 

in a ni!m'<er of 
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i-* further 
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not contemplate mv in*|ui.'v ma le in to 
tho truth of tho sUien.tr i u -.loh/tln 
•Ircree- holder when ho co '•:•;* t (J urt 
lo certify a ptynieot. Tho only caw i 
"’•ich -n investigation is prescribed i- 
when Iho ju lg i-.ei't- debtor makes an p- 
plioAlioo under O. 21. R, 2. «uh.R. (gj. 
in that c\~ > \ not. -j H.ucl to the dcoreo- 
boi ler calling upon him to show cau*o 
why tho payments alleged by the judg. 
moot- debtor should not he recorded. It 
seems to me. therefore, that tho procedure 
coulempl «> I by O. Jl, R. 2, i 1 1 •. ben 
tho decree holder comes and informs tho 
Court that certain payments kavo been 
rni lo. alt that tha Court lias to do is to 
make a note of the statement made by tho 
dearee. holder. Tk.it is what 0. 21, R. 2, 
Mjb R. (1), says: 

lie i*?ree liclicr luili ccriff; ouch it.ir.cnt 
or to tbs C urt wu-'»o duly iti.<t> 

' . eule Hi? J-cf'c :oJ I'up Cuurl sLaII record ibo 
sin- accordiosly." 

C.nsciucnlly although (lie Subordinate 
-hidgo was asked in this instance to issue 
notice to tho jud inent. debtor thero was 
no occasion for this hoing done; and what 
tbo Subordinate Judge ought to have done 
was to accept tho statement made by tho 
decrco- holder and record tho payments as 
indicated by him. As regards any ques- 
tion of limitation in connection with tho 
oxccu&ion of a decree, ail that is to bo said 
i* that no such question can arise at the 
present stege. There is no application 
before tho Subordinate Judge for the exe- 
cution of this decree. When such an ap- 
plication i9 made, tho judgmont- debtor 
will bo in a position to raise a plea of 
limitation, if ho is ? o advised; and al- 
though under tho present application tho 
payments mentioned by the deoree- holder 
will be recorded and cortified, it does not 
necessarily follow that thess payments 
will be conclusive evidence in favour of 
the decree holder for the purpose of show, 
iog that any subsequent application for 
execution is within time. When the quo3- 
T. (1897) 21 Boa' 122. 


462 Otidh 


RAGHQBAR v * R ^KMIN (Kanhaiya Lai, A. J. C.) 
f >ion of limitation doss 


1918 


ever 


. arise, if it 

loes, the mere fact that certain payments 
have been certified will not be conclu- 
sive in any way against the judgment- 
debtor; and it will, in the execution pro- 
ceedings, be open to the judgment. debtor 
to show either that no such payments 
were in reality made or that if they wore, 
they do not operate to extend the period 
of limitation for execution of the decree. 

I dismiss this appeal accordingly and 
direct the Subordinate Judge to abstain 
frOm any further inquiries at this stage. 
He will do what is laid down in O. 21, 
R. 2, aub-R. (l), that is to say, record the 
payments certified to by him the decree- 
holder and there the present proceedings 
will end. Tho appellant will pay the res- 
pondent’s, costs of this appeal. 

B.V./r.k. Appeal dismissed. 

A. I. R. 1918 Oudh 462 
Kanhaiya Lal, A. J. C. 

Raghubar— Appellant. 


Mi. Rukmin — Respondent. 

S. A. No. 433 of 1916. D.-7-S-1917. 

Contrite! — Agreement among Maha Brah- 
mans— Regulating turns to recieve offerings 
is binding on them— Person taking advantage 
of such agreement cannot resile from it when 
another's turn come*. 

An nrrangotmnt among the Maha Brahmins 
of a nlace rogulating the turns in which they shall 
act nr tho method In which offerings shall ba col- 
lected or divided, and which doe* not control or 
restrict tho discretion of the persons to whom the 
sorvices aro to bo rendered or by whom the of- 
ferings or gifts aro to bs made, is valid and bin- 
ding between tho parties to that agreement. A 
porson who has derived advantages in times past 
by the enforcement of such agreement cannot be 
allowed to rosilo from it when it becomes the 
turn of another to receive benefit therefrom. 

[P 463 C 1) 

J. P. C. Tihattacharji — for Appellant. 

Haidar Ilusain— tor Respondent. 

Judgment . — Tho parties to this appeal 
are Maha Brahmans living in Bahraich. 
The plaintiffs are the widows of Ganga 
Din, one of the Maba Brahmans. Their 
allegation was that, by virtue of a pri- 
vate understanding between the Maha 
Brahmans of the place, each Maha Brah- 
man family was to get the gifts made on 
funeral occasions on the day or days al- 
lotted to it for the purpose and that in 
contravention of the said arrangement, 
the defendants wrongfully appropriated 
the gifts, made in connexion with the 
death and funeral ceremonies of certain 
poisons, on the days assigned to the plain- 
tiffs. They also alleged that some other 


articles were given in connexion with the 
funeral ceremonies of Ramnath and were 
placed in charge of two persons named 
Gnirao and Chandrik* owing to the dif- 
ferences between the parties. They there- 
fore sued for the recovery of the artioles 
wrongfully appropriated by the defen- 
dants and for a declaration that they 
were entitled to those articles which 
were in the custody of Ghirao and Chan- 
drika. The arrangement set up by the 
plaintiffs was denied by the defendants, 
hut the Courts below found that a mutual 
understanding of the kind mentioned 
existed and was in force from a very long 
time. They also found that the gifts in 
question were not meant for any parti- 
cular individual but were intended for 
the person or persons who wore entitled 
to receive the same under the arrnogo- 
ment oxisting between the Maha Brah- 
mans. The local praotice appears to ba 
that a barber is sent by tho intending 
donor to call the right man to take tho 
gift and that tho man, who comes, re- 
ceives it for tho benefit of himiolf or of 
such person who is entitled to tho Rame. 
The Courts below found that that arrange- 
ment was valid and binding and docroed 
tho claim to tho extent provod. 

Only one of the defendants, Raghubar, 
appeals and tho point for consideration is 
whether an arrangement to divide of- 
ferings in futuro is valid in law. It was 
also asserted that tho widows of a de- 
ceased Maha Brahman wore not entitled 
to claim a share in the offerings, but no 
argument wa9 addressed in this Court on 
that point nor was any such plea taken 
in the written statement. S. 9, Civil 
P. C., gives authority to the civil Courts 
to try all suits of a civil nature except 
such of which their cognizanco is either 
expressly or impliedly barred. A suit in 
which the right to property or to an office 
is contested is a suit of the civil nature, 
and it ba9 accordingly been held by their 
Lordships of the Privy Council in Rama 
Sawmy Aiyan v. Venkata Achari (l) that 
a suit to establish an exclusive right to 
fees paid to priests by pilgrims resorting 
to a temple and to recover the same from 
the person who had received would not 
lie in the absence of some agreement bet- 
ween the parties, unless there was any 
such proof of long and uninterrupted 
nsage as in the absence of a documentary, 
title won Id suffice to establish a prescrip- l 


1. (1865) 9 W B 21= 9 M IA 311 (P C). 
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tive right. But such a right ciunot bo 
enforced agtinst tho donor or the person 
to whom tho priestly services are to bo 
administered, for. os pointed out in Rhay- 
wan Din v. Mani Ram (2). Raddu v. 
Ralu Lai (3) and Sona Dei v. Fakir 
Chand (4), ©very person has a right to 
select his own priest or to give offerings 
to whomsoever he chooses. If how. 
over he does not select a particular 
individual to act as his priest or to ro- 
eeivo the gift and makes the offering as 
in a temple or a place of worship without 
rofereuco to any determinate |»orson. tho 
olferiug goes to tho person entitled, who- 
ther by mutual arrangement among the 
parties or by prescriptive right. Such a 
right is a right to the property gi\en and 
derives its validity in turn for the benefit 
of himself to tho prejudice of tho other, 
or from long an 1 uninterrupted usage 
amounting to a prescriptive cr customary 
riglit.. In ltd in v. Mu U to (•’») and JfsJIa* 
maya Deli v. II indas Haidar (C) a pre- 
scriptive right to receive offerings at a 
tomplo was accordingly uphold, sod in 
Uoclti v. Cl/at (7), Raghoo Paiuley v. 
limey Party (8) and Sukh Rat v. Itisham . 
vhar (9) a right to otlkiito :»•* a priest at 
funeral ceremonies and to receive offerin gs 
in connexiou therewith was similarly ro. 
cognized. An arragmnent regulating tho 
turns iu which cortain persons shall act 
or tho method in which offering* shall he 
collected or divided, which does not con- 
trol or rostrict tho discretion of the per- 
son to whom tho services are to be ren- 
dered or by whom the offerings or gifts 
are to ho made i9 tborefore valid and bin- 
ding hot weon tho parties that arrange, 
merit, boing a right to an ollico or to the 
property comprised in the offerings or 
gift; and a person who has derived ad- 
vantages in times ptst by the enforce, 
ment of that arrangoinont cannot be al- 
lowed to rosilo from it when it becomes the 
turn of another to receive that benefit. The 
appeal is therefore dismiss© 1 with costs. 

U V./r.k. Appeal dismissed. 

?• (1903)6 OC 225. 3. (1908) 11 O C 212. 4. 

(1013) 35 All 412. 5. (1905) ROC 309. 6. A I R 
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Kanhaiya Lal, A. J. C. 

Md. Abul Hasan Khan— Appellant, 
v. 

Aid. Ali Md. Khan — Respondent. 

S. A. No. 230 of 1916, D.-16-5-1917. 


(a) Civil P. C (1908). O. 6, R. 16— Court 
cannot indicate to parlies how th*y shot. Id 
frame case* —Court his only to see that par 
ties do not offend against rij;htsof pleadings. 

Order tJ, R. 1G. Civil P. U. t :tulbo;i-« h C»urt 
at any *iage of Ilia f»r<>c edinjs l . dira.l tli »t any 
matter h m . pi . lio whl :lt m •• ten I to | re- 
judice. emhtrras' cr d< I , iho f.iir trial of tho 
suit be an. end' d or struck out. JJ.*t theC.U't is 
no*, t-j dicute to the fa* ti«-> b<.w i he v should 
fr-m. their case*. [!• U : r; l) 


All il lit* to ti-a i- Ih.-t*. Ih- p 
again*! the rule.- of plcadm.' 

irliA- do i. i offend 
. which La vo been 

ltid down by tbo law, and 

iutrodiH- v. hat in 


unnecessary or t> prejudice; « mharrav-, or 
delay the fair trial of the suit. Tl.c otjcctof 
permitting alternative relief* to b-* cl sliif J io 
otto litigation i« to obviate them easily of another 
litigation tJ di*p *e of the time contr veray or 
the subject-matter of tbo sumo iclief. though the 
ground upon which the relief is claim'd may i.« 

(P 4C I 1 1 

(b| Civil P. C.. (19081,0. 6. R. IG — Altec 
native claims on ground of ownership and 
prescriptive right held not to offend against 
rules of pleadings- Practice— -Pleadings 

Wli ... i fd.iintitl pn\o 1 f >r a dcclir»ti>n tbit 
ho r. i- cut it I *.- 1 to i • i i . a • - hi* Und from a ccitain 
link b.*inc hi* cl«irn on his ulh-ged joint owner- 
rbip ol the tsnk and alstona riibt of ea>emint 
etij \ed by him through Li* tenants t rap riod 
o' more than 20 years and tho loucr Court threw 
out the suit on the ground that the | leas set 
f-rfh were incontinent: 

II. U: that tho suit did uot cffrnd against tho 
rnl-» f pl-.tding and ti at alternative claims cn 
the ground cf oan«-r»Lip and pr<ccri| live right 
were eulcrUiuable. (1* IG1 C 2J 

Adilya Prasad and Ah Muhammad — 
for Appellant. 

Zahar Ahmad— lor Respondent. 

Judgment .— Tho i art its are ccsharers 
in tho village Banni in which the dis| uted 
tank is situated. Tho allegation cf tho 
plaintiff was that he was tbo owner of a 
two-thirds si are in the said tank and had 
been irrigating his land, that is, the land 
appertaining to his share, from tho said 
tank. The defendant asserted that the 
village was divided into two pattis, that 
the tank in question stood in tbo paiti 
belonging to the defendant and that the 
plaintiff had no right to uso tho water of 
tho said lank. He denied that the plain- 
tiff or his tenants irrigated their fields 
frem tho same. The plaintiff claimed a 
decreo, declaring his right to irrigate the 
land appertaining to bis share from the 
said tank, basing his right to that relief 
on his alleged joint ownership and on a 
right of easement said to have been en- 
joyed by him through his tenants frem a 
period of more than 20 years. The Courts 
below have thrown out the 6uit on tho 
ground that tho pleas set forth in sup. 
port of the olaim were inconsistent. The 
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decision in Durga Pershad v. Mendi Lai 
(U is relied on in support of that conten- 
tion. But that decision has no relevancy 
to the present ca3e. The plaintiff sued 
in that case for the cancellation of a deed 
of sale, executed by one of the defendants, 
in favour of another defendant, and 
in the alternative for pre-emption of 
the property included in the deed. Tbo 
right of pre-emption arose out of a set of 
facts, different from those which gave 
rise to the claim for the cancellation of 
the deed of sale. The right of relief, now 
claimed, arises from the sarno set of facts 
with this difference that the plaintiff's 
alleged joint ownership or user, whichever 
may ho established, is made the basis of 
that roliof. O. 7. R. 7 of the present Civil 
V. C., has considerably widoned the scope 
for choico of a person seeking relief either 
simply or in tbo alternative, and the 
only restriction laid down for guiding the 
discretion of tho Court is that contained 
in O. G, It. 16, which authorizes tho Court 
at any stage of the proceedings to direct 
1 that any matter in any plea ling which 
{may teud to prejudice, embarrass, or 
dol iy tho fair trial of the suit bo struck 
tout or araonded. Tho discretion is very 
large, but as pointed out in Farid.un.nisa 
jv. Muhtar Ahmad (2), the Court isuot to 
jdictato to tho partios how they should 
fiamo their cases. All it has to seo i9 
that the parties do not offend against tho 
rules of pleading, which have been laid 
down by tho law, and introduce what is 
unnecessary or tends to prejudice, embar- 
rass, or delay the fair trial of the suit. 
Tho object of permitting alternative re- 
liofs to bo claimed in ono litigation is to 
obviate the necessity of another litigation 
to dispose of tho same controversy or the 
subjoct-mattor of tho same relief, though 
the grouud upon which tho rolief is 
claimed may bordifferent. 

A claim to a right of easement is to 
somo oxtont inconsistent with a claim to 
joint property. But in cases where a 
partition has taken place, there might be 
circumstances in which a right of ease- 
ment might be claimed within the limits 
of tho provisions contained in S. 13, Ease- 
ments Act (5 of 1S82). Independently 
however, of S. 13 it has been held in 
Narer.draNalh Barari v. Athoy Charan 
Chatto padhi/a (3). that a claim in the >1. 

‘ 1. (1889) 1 O C 174. 2. (1917) 40 I C 133. 

3. (1907) 31 Cal 51. 

EI< 


ternative over the same plot of ground to 
rights of ownership and of easement can be 
properly joined. In Dutgamani Debya v.i 
Ambica Charan Sarma (4), alternative’ 
claims on the ground of ownership and' 
prescriptive right were similarly enter- ! 
tained and in Purnendu Narain Roy v. 1 
Dwijendra Narain Roy (5), alternative 
defences of the same charaoter were held 
to be permissible. The same view was 
taken in Chadammi Lai v. Shib Charan 
(G). In Morgan, In re; Owen v. Morgan 
(<) it was laid down that pioadings should 
not* necessarily bo treated as embarras- 
sing, because they are inconsistent. 
Bindley, L. J., who delivered the judg- 
ment in that case, in commenting on 
0. 19, R. 4, of the Rules of tho Supreme 
Court, requiring every pleading to con- 
tain and contain only a statement in a 
summary form of the material facts on 
which tho party pleading relies for his 
claim or defence, observed: 

"Now I c»noot myself construo that order at 
prohibiting Inconiistent pleadings. Ono sees 
perfectly well what is meant by It, viz., that 
oach parly is to stito succinctly and condsoly 
and iu a summary form tbo material facts ou 
which bo relies Now a porson may roly upon 
ono sot of facts, if ho oan succeed In proving 
them, and bo may rely up.>n aoothor sot of faols, 
if bo can succeed in proving thorn; and it ap- 
pears to mo to bo far too strict a construction of 
this order to say that bo must mako up his mind 
on which particular lino be will yut his oaao, 
when perhaps hoisvsry muob in the dark." 

OrdorG, R. 1G. Civil P. C., follows 
O. 19, R. 27, of tho Rules framod by tho 
Suprorae Court, and the decisions passed 
when tho old Code of Civil Procedure 
was in force, are consequently not enti- 
tled to weight. The Courts below ought, 
therefore, to have gone into the merits 
and determined whether tho allegations 
made by tho plaintiff in his plaint wore 
correct or not and whothor ho was enti- 
tled to tho roliof, which lie was claiming. 

Tho appeal is consequently allowed and 
the suit is remanded to Court of first 
instance with a dicection to re-admit it 
under its original number and to dispose 
cf it after taking such relevaut evidence 
as the parties may adduce in the manner 
provided by law. The coste here and 
hitherto will abidethe event. 

B.V./r.k. Case remanded. 
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Cko cm. A. J. C. 

Vtslntiji Gover.Huin D<is t a Co. — 
Plaintiffs. 

v. 

Jnvaj Cum uirj'.i/ — Defendant. 

Civil Suit No. -156 of l‘J.4, Decided on 
29th Mav 1916. 

<*> Civil P C 1 190*1, S. 20 (cl — Cause of 
action — Proposal lo buy an«l sell Itom Kara- 
chi accepted at Calcutta - Failure to carry 
out instruction* — buit lor da mag-s at Karachi 
— Kurachi Court ha* no jurisdiction. 

A fir in hi K'Mtlii autbonrctl a linn in Cal- 
cutta l buy and sell certain good - on it* behalf 
nnd tlio I «tlcr agreed l • do -o. Siib-cqoentl\ , a 
suit wu« brought by the Karachi flim at Karachi 
ngmn-t the Calculi* firm Hr dun suiter, d 
through tini IhiIiuo o ( the litter lo cacr) out 
instruct! m*, and it km objected that the 
K.trichi Court had uo jurisdiction to hear and 
try tun »uit: 

Held : (l) that tlio contract of agency waste 
RRiiiuit the Karachi linn, made in Calcutta, bo- 
lug ho made the m.nnul tho proposal was 
accepted and tho acceptance put in course of 
Lr»u.nii>Rioo; 12) that therefore the Karachi 
Cwuit bad no jurUdiction to hear tic suit. 

IP 3 C 21 

(b) Contract Act (1872), S. 186-Autho- 
rity to oct ■>• agent must be conferred and 
accepted — Mere settlement of terms of re- 
muneration— Agency is not crested. 

Tho relation ot agency arises whenever one 
person, cdhd "tho agent", ba* authority ex- 
press or implied, to act on behalf of ancther, 
called "the principal", and unless authority t 0 
act is coni' i red and acttpled, the more settle- 
mi-iit of Ho terms of rcinuucratiou docs not con- 
stitute a contract of agency. [P 3 C 2] 

(c) Principal and Agent -Commission agent 
is not agent of all persons. 

A person w ho does a commission agency busi- 
ness is i.ot in la# the agent ol all the (ersons 
or firms for whom he cccasiunally transacts 
business or for whom he bojes to get order*. 
Th-) contract of agency is effected by tue princi- 
pal requesting tho agent to buy or sell and tho 
agent indicating his consent so to act. 

[P 3 C 2] 
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vdj Contract Act (1872). S 49 —Claim for 
damages for breach of contract— Mode of 
payment — Payment according to business 
custom is sufficient. 

Where money is claimed not as monry par- 
ab’.e under an mmmmdI bill as duniapc* for 
hr- ach rfan agreement, there i* no oMigiticn 
on tin- party committing the breach to seek tho 
otb« r party to the contract and pay him at the 
residence ccuiper cation or damages for such 
breach; it Is sufficient if. In the absenco of in- 
structions as to the mode of paimcnt, ho remits 
the money according to the' custom which 
prevails iu diiug burners of tho »ame kind 

, , (P6C1) 

<e) Principal and Agent— Agent— Special 
authority to buy or sell— Carrying out order 
cannot be deferred till communication of 
rate to principal. 

An agi nt specially authorised to pay cr soli at 
the bed rate cannot defer earning out an order 
until ho has communicated the rat* of tho day 
to bis principal: (Jnfh<,hlie< diseiuted.) 

IP 5 C 21 

knlumal Pahlumal— for Plaintiffs. 

Kimatrai Dhojraj — for Defendant. 

Judgment. — Plaintiffs, who are a firm 
earning on business in Karachi in the 
namo of Vishinji Goverdhanda9 and Co., 
sue Jasraj Gridharilal. a firm of commis- 
sion agents residing and carrying on busi- 
ness iu Calcutta, for Its. 1.861-15-0, 
being the amount of damages which the 
plaintiffs allege they have suffered 
through difendants’ failuro to carry out 
their instructions. Defendants demur to 
the jurisdiction of this Court and raise 
other defences. Tho facts of the case, so 
far as they are necessary for the decision 
of the disputes between tho parties, are 
contained for the most part in the cor- 
respondence and present no difficulty. 
In or about August 1913, Waghji Walji 
(Ex. P- 1) was employed by the defen- 
dants to canvass for business on their be- 
half. It wa3 his duty to circulate among 
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possible customers information which he sold tl 
received from time to time from the de- no rea 
fendants regarding the rates ruling in the Waghj 
Calcutta market. Amongst other firms mediar 
the plaintiffs received visits from him. with tl 
I'arshotam, managing partner of the the nla 
plaintiffs' firm, states that W'aghji told wired t 
him that the defendants would charge Januan 
8-annas brokerage when a native broker and on 
was employed and. 12 annas if a “Bin s 
Kuropean were instructed and that the morroxV 
commission would be b annas, and that 8* v « marfc 
he agreed to fcheso terms. On 20 
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?o!d them at Rs. 39-8.0. Again there was 
no real sale. In both these transactions 
Waghj! was not employed as an inter- 
mediary; plaintiffs communicated direct 
with the defendants and defendants with 
the plaintiffs. On 20th January plaintiffs 
wired to defendants Ex 18, "Buy 2nd 100 
January till 36”(till 36 means"up to36”) 
and on 25th January, they wired: 

“P.uy 2nd 100 January profitably rcplv to- 
" JCU nrit ° hi * h ra, ° 1 

On 26th January the defendants wirod 
back: Received purchased 2nd 100 


Wnghii denied that there was any talk back: "Received' M M 

about the rate tor hrokoiago and commis. January 36-12 0” (Ex. 15). Defendants 
sion.it being understood that, the usual man now admits that thev did not bu\ 

Calcutta rates would be chaiged. But it any goods. Plaintiffs contend that the 
is morally certain that the question of market ratoon 25th January was Runees 


is rnorai iv certain that the question of 
rates would bo discussed before a firm 
would give an order to a new firm of 
agents and Ex. X and Ex. Vindicate that 
there had been objection to the rates 
which W'aghji on behalf of the defendants 
'mis asking. I am satisfied that hefoie 
the plaint ills despatched an order to the 
defendants, they had discussed the rates 
for brokerage and commission with Woghji 
and it hod been arranged what those rates 
should be in theeventof plaintillscntrust- 
ing the defendant wit ha commission to buy 
or sell. In August 1918 plaintiffs wired 
to defendants to soil on their behalf 150 
bales ofempty gunnies 2nd B Twill Any 
Mill January to March delivery. Defon- 
dants wired back that they had sold 150 
bags at Rs. 36 (see Ex. L). As a matter 
of fact they had not 9old. In their 
written statement they allege that they 
had sold to themselves, but no hint of 
this was given to the plaintiffs aod 
nothing was done or recorded to indicate 
with definiteness that defendants ever 
considered themselves bound as pur- 
chasers. They have put in entries Exs. V 
and W, which purport to show that they 
had purchased goods about that rime, but 
there is no evidence that these entries 
referred to the plaintiffs. Mr. Kimatrai 
admitted that the entries had not been 
mado in the regular course of business: 
the witness called had no*, himself made 
thorn and was unable to explain them. 
We may take it that defendants did 
nothing more than send a telegram stat- < 
ing untruthfully that they had sold. 

On 20th December the plaintiffs wired i 
to the defendants to sell 150 bags more i 
of the same goods for the same delivery \ 
and defendants wired back that they had 1 


,1 man now admits that they did uot buy 
t any goods. Plaintiffs contend that tho 
f market rato on 25th January was Rupees 
i 36. From the telegrams, Exs. -17—51, it 
f appears that tho rato for "ready and for- 
; ward 2nd ’on the 23rd January was Rs. 36 
and that the rate was the same on the 2 ltl>, 
hatit fell to Rs. 35-12-0 on tho 26th and 
to Rs. 35-8 0 on 28th and to Rs. 55.8.0 
on 30th January. Those telegrams are 
corroborated by tho evidence of Abdul 
Hussain, Ex. 38, and Gokaldass, I'x. 42. 

I hold that the rate for 25th January 
was Rs. 36. Some confusion has been 
caused by the fact that gunnies are sold 
at different rates according to tho mill 
or mills which aro declared. But tho 
wording of tho telegrams of tho defen- 
dants is similar to that of Exs. 47—51: 
in each case the quotation is for (2nd) and 
I take it that this is a term which is 
perfectly well understood in the market. 
Defendants purported to buy "2nd” and 
it is for ’ 2nd" that we have the rates. 

On 28th January the plaintiffs wired 
to the defendants to buy 200 bales 
February. March at tho market rate. 
The reply received (Ex. 19) was "received, 
may buy 2nd February. March 36, wire 
reply.” As the market rate according 
to information received in Karachi was 
Rs. 35-8-0 or under the plaintiffs wired 
‘‘Received, buy market rate 2nd 200 
February- March, reply" (Ex. 20). On 
the same day, 29th January, the plain- 
tiffs telegraphed again inquiring at what 
rate the defendants had purchased: and 
if they had not purchased they were to 
do so (Ex. 21). And on 3rd February 
having received no communication they 
reminded the defendants of their pre- 
vious wires and warned them that they 
would not be responsible fer any rate 
higher than Rs. c5, the rate at which 


1918 Vishikji Goverdhan V. Jasraj'Girdhabilal (Crouch, A. .T. C.) Sind 3 


Other merchants had bought on the -9th 
(Ex. 22). It is not denied that the defen- 
dants made no purchase on behalf of tho 
plaintiffs in performance of these orders. 
The following issues were settled : 

1. Has the Court jurisdiction to try 
this suit ? 2. Were the defendants justi- 
fied in appropriating to plaintiffs goods 
of their own mentioned in para. 3 of the 
written statement ? 3. What was the 
buying rato prevailing in the market on 
2tith January 1914 ? 4. Were tho defen- 
dants justified in refusing to purchase 
200 halos of empty gunny hags cn 29th 
January 1914 ? 5. What was the buying 
rate on 2Gth January and '29th January 
1914, 29th February and 31>t March 
1911? ti. Are the defendants justified 
in refusing to give accounts of the profits 
of sale of .';00 I ales of empty hags sold 
on behalf of tho plaintiffs ? 7. For what 
amounts are tho defendants liable in 
roapoot of tho transactions mentioned in 
the plaint ? s. Are tho plaint ill's entitled 
to tslegr im expenses V What aro tho 
charges duo to defendant- for I rokorage ? 

Though 1 have frotii the first enter, 
taint'd tlioopiniou that t’:ii Court has no 
jurisdiction to try tho caso, I havo Colt 
compelled to tako such evidence as has 
been offered in conscquencoof thedivciso 
views takon by in> brother Ju Iges on tho 
point involved. It was Urged, in reply 
to tho suggest ion that this i»suo should 
ho tried as a preliminary issue, that tho 
point was concluded adversely to tho 
defendants by decisions of tho Appellato 
Side and though I believe that this is not 
so, it is clear from the judgmeots brought 
to my uotico that a view different from 
my own may lie taken by the appellate 
Bench. It Iia9 been ruled in Salig Ham 
v. Cliuba Mai (1) that Expl. 3. S. 17. 
Act 14 of 1&82. is still a correct statement 
of what tho law is and shows clearly tho 
truo meaning of the words "cause of 
action" in the case of suits arising out of 
contracts. With this ruling I fully agree. 
Tho question therefore is whether (l) the 
contract suod on was made in Karachi; 
and (2/ whethor in performance of the 
contract any money to which the suit 
rolates was payable expressly or im- 
pliedly in Karachi. Mr. Kalumal for 
the plaintiffs contends that the contract 
of agency was made by Waghji when he 
settled tho terms of remuneration and 
brokerage. But thjs i s not go. The 

(1) [toil] l Ail.Vj— 11 I. o. 712. 


relation of agency arises whenever one 
person called "the ag* n:“ has authority, 
express or implied, to act cn behalf of 
another called ' tho principal." and con- 
sents so lo act (HaUbury, Vo!. J, p. 1 17). 
The terms of remuneration must neecs- 
airily ho settled ir: some w ay or other,, 
but tho settlement of ‘Uc'u terms 'ices not 
constitute a contract of agency unless 
authority to act is conferred an 1 accepted. 
If therefore Waghji did in fact make a 
definite arrangement w ilh iho plaintiffs 
as to the commission it i i rt kcrage to 
b? paid to the defendants that won! i not 
mean that tho contract on which plain- 
tiffs now sue was then made Tiro parties 
hid done no more lh.au determine that 
if at uny timo in tho future, the plaintiff s 
should api oint the defendants, their 

lot should con- 
sent to act. then tho commission and 
biokerayc ‘o he | aid »cd received should 
Lo aa settled. If a person does a com- 
inoi be ii not in la w 
the agent of all tho |*vsoD3 or firms for 
whom ho occasionally transact-. bu«in*«8 
or from whom he hopes So get ordjrs 
The contract of agonc> is effected by the 
principal requesting the agent to buy or 
sell and by the agent indicating his cou- 
sou* to so aci. 

If :» per-on in Karachi writes or tele- 
graphs to a firm in Calcutta instructing; 
him to buy or sell on his behalf and the- 1 
latter writes agreeing to do ?o, then the 
coutract of agency is as against the 
Karachi firm made in Calcutta as soon 
as tho proposal Ins been accepted and 
acceptance put in course of transmission: 
see Kamisetti Sulbiah v. Katha Ven- 
katasawmy (2). Hero tho instructions 
to sell were dospatchod direct by the 
plaintiffs to the defendants and the con- 
sent to act was given there. I hold that 
the contract was made in Calcutta. 
Was the money ,»ayablo under the con- 
tract payable expressly or impliedly in 
Karachi? No express contract is set up 
nor were there any express instructions 
as to payment, given. Now, all moneys 
received on behalf of the principal must 
he paid over or accounted for on request 
and where an agent fails to pay over to 
his principal on demand moneys received 
by him, the principal may bring an ac- 
tion for money had and received (Hals, 
bury. Vol. 1. p. 1978). The agent 
should, properly, keen tho money «*pi. 

(*) l 1*0* I 27 Mad. 355. 
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rate from his own and if he 


does so and 

exercise reasonable and proper care in 
its custody, he is not responsible for its 
jloss. If no personal request for pay. 
jment ho made, then the agent who is 
bound to comply with any reasonable in- 
structions from his principal must, if so 
directed, remit the money by the channel 
indicated, or, intheahsence of such direc- 
tions, according to the custom which pre- 
vails in doing business of the same kind 
An agent is entitled to he indemnified 
against all expenses properly incurred, 
and all losses arising from a lawful act 
done in the course of the agency. If 
therefore a draft ho purchased on behalf 
|of the principal, then any loss arising 
‘from the draft not being honoured would 
ifall on the principal. If the agent were 
to personally bring the money from 
(Calcutta to Karachi and that were a 
Proper thing to do having regard to the 
usual practice, the principal would ho 
hound to pay his expenses and remunerate 
him for his time and trouble. It follows 
that it cumot ho the law that the agont 
is bound to come to Karachi to pay money 
iduo to his principal; for it would bo uni- 
versally deemed a wholly unuecessiry 
set not justified by custom. 

It has been contended that S. 49, 
Contract Act, applies and that, whore 
the agent has not applied for instructions 
as to the place of payment, it is fair to 
assume that the principal has appointed 
his own residence. This was the view 
taken by this Court on the Appellate 
Side in the casoof Demand as v. Devi shah 
(3). It was in consequence of the wide 
terms of the head note (of G S. L R. 191) 
in the report of this decisoin that I felt 
compelled to try this case at length. 
The decision assumes that money payable 
by an agent is payable without applica- 
tion; also that money may, by process 
of 3uit. he rendered payable, in perfor- 
mance of the contract, at the place of 
residence of the plaintiff, although the 
condition prcce lent to the right of the 
plaintiff to appoint his place of residence 
as the place of payment (on application 
bv the debtor) has not been fulfilled. In 
Jied i rmal Bhuramal v. Surajmal Govina . 
rum (4), in a somewhat similar set of 
circumstances, it was plaintiff’s case 
that S. 49 did not apply; as the learned 
Judge Bitty. J . pointel out: 

— (3. 1 1 PI ' ! 0 S. L K. 181 = 19 I. C. 433. 

(4) [1907 J 9 Bam. L. R. 903. 
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. , If S ;J 9 did app, y il wou,d exclude the con- 
tention that the debtor must seek out his 


ere- 


Demand as case (3), however, was one not 
founded on breach of contract, but was 
for money pa\able in pursuance of the 
contract, and can therefore be extin- 
guished from the present one. 

It is next contended that there is a 
Common law rule that the debtor must 
seek out his creditor.” This is stated 
to be the law in a judgment on the 
Original Side by Tyabji, J., in Moti/al 
Pratabchand v. Surajmal Joharmal (5). 
No English text book has been referred 
to a9 containing (his rule and I am un- 
able to find it anywhere laid down. 
There is a dictum in "Coke upon Little- 
ton" that the obligor of a bond must go 
to the obligee in order to pav it: see 
Robey v.* Snacfell Mining Co. (6) and 
there can be no doubt that if a vendor 
of goods sue his purchaser for non pay- 
ment, tender of payment cannot he 
pleaded unless it has been made to the 
vendor at his ordinary place of business. 
But the case of an agont is quito different 
from that of a bond debtor and also from 
that of a purchaser of goods. If there 
bo a Common law rule, as is contendod, 
it must havo a quite limited application. 
Lastly it is asserted on the authority of 
the judgment in ' Motilal Pratabchand v. 
Surajmal Joharmal (5) and of the 
judgment of Fawcett. A. J. C., in Alt 
Mahomed Alidina v. Sham sd in Maher 
Dux (7) that, whero money is remitted 
to Karachi by draft and the draft is 
cashed in Karachi, then payment is made 
in Karachi. Thi9 was also the view 
taken by Chandavarkar, J., in the oaso 
of Kedarmal Dharamal v. Surajmal 
Govindram (8). But even if it be con- 
ceded that payment is not complete 
until the hundi has been cashed, yet 
the cishing of the hundi is the act of the 
principal and not of the agent or on the 
agent’s behalf. The performance of the 
contract of agency i9 complete as soon as 
the agent ha3 despatched a hundi. He 
is bound either to pay on re juest or to 
remit. Whero ho remits he is under no 
obligation to pay in cash. Hence the 
cashing of the hundi in Karachi cannot 
give the Karachi Court jurisdict ion, fo r 
(5) HOOC’i 30 B >m. 107. 

‘0) 11358] 20 Q. B. D. 152. 

(7) Suit No. 3S4 of 1913. 

(8) [1903] 33 Bam. 3G1=3 I. C. 411. 
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it i9 not “payment in performance of 
the contract.” 

But this is a case of mouey being 
(claimed, not as money payable under an 
lagreement, but as damages for breach of 
agreement, and 

(‘‘there is no authority whatever for the pro- 
position that a farty committing a breach of 
contract should seek the ether party to tbo 
contract and pay Lint at his residence com- 
pemation or damages for such breach of con- 
tract, which is of coarse an unliquidated 
amount; Kimisetti Subbia v. KhatUa Venkata’ 
steamy ( 2 ) *' 

Mr. Kalumal pointed out that plain- 
tills were claiming Rs. 15-13-0 for 
moneys spent on behalf of tho defen- 
dants and as their agents in Karachi. 
Ho contended that tho causo of action 
as to this amount at least arose in 
Karachi, hut this does not justify suing 
defendants in Karachi in respect of other 
contracts, in rospcct of which no part of 
tho cause of action arose at Karachi. 
I hold that no money was payahlo in 
Karachi in performance of tho contract 
and that this Court has no jurisdiction. 
Tho second issuo is wrongly worded; tho 
defendants did not appropriate any (ooJs 
of their own to one of plaintiffs' con- 
tracts. They assertol that they had 
themselves been tho purchasers in tho 
contracts of sale. No custom has been 
established authorizing an agent to do 
this and tho law forbids it. I bold that 
defendants were net justified in appro- 
priating to themsolves the contracts of 
sale. But inasmuch as tho plaintiffs, 
knowing all tho facts of tho caso. in their 
plaint treated tho contracts as having 
boen duly made and dofondants accepted 
all responsibility ns purchasers iu their 
written statement, 1 must treat dofon- 
dants as purchnsors. I hold on tho 
strength of tho exhibits anil evidence 
above referred to that tho rate prevailing 
in tho market on 25th and 26th January 
was not higher than Rs. 36. the rate 
claimed by the plaintiffs (issue 3). 

Defendants contend that it is tho 
oustom, when ordors are received to 
buy at the market rate, to wire the 
rate of the day and not purchase until 
it h&9 been approved by tho principal; 
that in this caso they offered to buv 
at Rs. 36, but as plaintiffs would 
not assent to it they did nothing. ft 
seems clear to me that defendants had by 
thoir conduct in writing the rate accep. 
ted the proposal of the plaintiffs that they 


should act as their agents in tho j»ur- 
chaso of 200 bales. They were there- 
fore bound to carry out thoir reasonable 
instructions, and buy as directed -it the 
best market rile. There could have 
been *no difficulty or risk ir» doing this; 
all that they had to do was to employ a 
respectable broker to mako tho contract 
on tho best ter. ns. It is so common 

thing for brokers to be given instructions 
to buy or sell at tho best rate that vers 
strong evidence iudecl would be rejuirol 
before the Court could hold that thort, 
wa9 a special local custom to tbo con- 
trary, under which the agent could defer 
carrying out the order until he had com- 
municated tho rato of tho day to his j>rin. 
cipal and rccei\ed his sanction to it. In 
a quickly fluctuating market such as the 
gunny market where tbo prises change 
almost daily, sometimes soveral times in 
a day. to await tho instructions would ho 
to lose tho market. Thcro is certainly 
not enough ovidonco ’on record to esta- 
blish a sjtccial custom. I hold on this 
is9uo in tho negitivo. 

Tho buying rate on 28th and 29th 
January was Rs. 35-8 0. Wo are net 
ccncorned with tho rates on 28th Feb- 
ruary an 1 31st March for it was at the 
ond of January that defendants commit- 
ted breach of contract, they had no 
instructions to buy in February or 
March. No finding i9 necessary on issuo 6 
for tho defondauts sold no bags on be- 
half of the plaintiffs and made no profit. 
As to tho dainigcs to which plaintiffs aro 
entitled; perfectly cloar instructions 
woro given on 26:h. 28th and 29th Janu- 
ary to buy tho 300 hales at tho market 
rato: there is no doubt that defendants 
deliberately refrainel from buying bo- 
cause by so doing thoy would have at 
once incurred a personal liability to plain- 
tiffs to pay the differences. It was not 
until plaintiffs received Ex. 24 about the 
ond of February that they became aware 
that defendants claimed to be the pur- 
chasers under the selling contracts and to 
have cancelled tho January lot and that 
they intended to cancel the February 
lot. It was then too late to make other 
arrangements for tho January and Febru- 
ary lots. 

It may be contended that plaintiffs 
might have bought tho March lot 
through some other agency, and tendered 
it to the defendants and uot having done 
so they suffered no real loss, but dofen- 
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<lants in their letter Ex. 21, put an un- 
reasonable obstacle in their way by re- 
fusing beforehand to accept delivery 
from any one but a person holding a gene- 
ral power-of-attorney. To arrange for 
this would have taken a considerable 
time and plaintiffs had very gool reison 
to suppose that defendants would not 
under any circumstances accept delivery. 
Mr. Kikla contends that if his clients 
are hold liable as purchasers, they are 
entitled to plead that no delivery was 
made and that cor.se |uently they are 
free of all liability under the sale con- 
tract. But they are liable as agents for 
not covering the first series of contracts 
and for not realizing the profit which 
plaintiffs would have undoubtedly made 
had their instructions been carried out. 
Had the instructions been followed do- 
fondants would have lost as purchasers. 
As it is they are liable as agents for not 
carrying out through the second series of 
contracts. I consider therefore that de- 
fendants should ho held liable in respect 
of all three lots for not having purchased 
as and when instructed. The rate on 
2Gth January was R«. 35 12-0 and on 
2Sth and on 29th R*. 35-8-0. Defond- 
ants will bo entitled to deduct half per 
cont. for commission on the three c>n- 
traotsof purchase which they failed to 
carry out but for which they are hold 
liable, hut nothing for brokerage, for if 
they had received it they would have had 
to pay it away: as they were themselves 
the purchasers under the contracts of 
sale, they are entitled to no commission. 

Tho findings on issues 7 and 9 will 
be that plaintiffs are entitled to the 
difference between the rate at which the 
defendants stated they had sold, sod as 
to 100 bales Rs. 36 and as to 200 bales 
Rs. 35-8. 0. Defendants will be entitled 
to commission at Rs. half per cent, as on 
the purchase contract. Plaintiffs claim 
Rs. 15-13-0 for telegrams sent on behalf 
of defendants, as tho defendants' agents. 
Tho amount has not been disputed and 
I allow it. (issue 8). 

-Vote:— Mr. Ivtlunnl after hearing the 
terms of this judgment asks that the 
plaint may ha returned under O. 7, R. 10. 

1 order that it no returned for presenta- 
tion to tho proper Court. I make no 
order as to costs. The question of juris- 
diction was not free from doubt, and 
the behaviour of the deiendiuts both in 
the conduct of tho business entrusted to 
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them and in the defence of the suit has 
been such as to disentitle them to any 
sympathy. 

V.B./r.k. Plaint returned. 

A. I. R. 1918 Sind 6 

Fawcett, A. J. C. 

Ludhomal Purtomal Co.— Plaintiffs, 
v. 

Secretary of Sta te— Defendant. 

Civil Suit No. 248 of 1916, Decided on 
22ud September 1916. 

(•) Civil P C. (19031, O. 6, R. 17 — 
Amendment of plaint should not be allowed 
when applied not in good faith. 

Ordinarily, tho amendment of a plaint ought 
not to bo allowed where the application for 
amendment is not made in good faith. 

IP 8 C 1) 

(b) Civil P. C f 1908), O. 6, R. 17- 
Amendment — Application at late stage 
merely to gel advantage on other side— Plea 
clearly afterthought— Application is not in 
good faith. 

An application made ata lato stago of the suit, 
merely to get an advantage over tbo othor side 
la ibe course of arguments on a preliminary 
i»*ue and raising a plea which clearly is an 
afterthought, is not au application made in Rood 
faith, as the offect of allowing tho application 
might be to take away from tho defendants thu 
defence they hare raised, and therefore* unjustly 
prejudice them. (P 8 C 11 

(c) Civil P. C. (1908), O. 6. R 17 and O. 23. 

R. 1 — Application for amendment of plaint 
refused — Withdrawal of suit with liberty to 
institute fresh suit would not be granted. 

Where a Court has refused an application to 
amead a plaint. It ought not to allow tho plain- 
lid to withdraw tbo suit with liberty to institute 
a fresh suit, as if in such a case permission is 
granted, it would practical!) oj the same as if 
tbo Court had allowod tho application for 
amendment of tho plaint already rofused. 

[I* 8 0 2] 

(d) Limitation Act (1908), S. 19 and Arts 30 
and 31— Art. 31 applies to suit to recover 
compensation for non-delivery of goods— 
Letter denying liability does not amount to 
acknowledgment. 

Oo 21th November 1913, plaintiff bookod cer- 
tain goods by tbo N. W. Rv. consigned to him- 
self : the good. were delivered to a third portion 
under an indemnity bond by the railway. In 
May 1915 the plaintiff brought the present suit, 
alleging lh.it bo bad suffered monetary loss 
which heel limed with interest. He relied upon 
a Liter from the railway to himself, as an 
acknowledgment of liability operative under 
S. 19, in vrnich be was informed that the deli- 
very of the goods under an indemnity bond was 
perfectly correct and that his claim, which 
was aga*nn the person to whom the goods bad 
been delivered and not the railway, could not 
be entertained. The defence was that the suit 
\va» barred by limitation under Arts. 30 and 31. 

Held (II : that the suit, as framed, was one 
to recover compensation for non-delivery of 
gjoJr sul was governed oy the psried prescribed 
iu Art. 31, tbc cause of action being that the 
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defendants had not perforraal their contract, 
not that the? Had perhrmel the!' c.ntract 
improperly so a* t> make it aciw of 
inste* I of one of nou-fe»«tauc*. and that, as the 
cause of action arose in December 1913 and toe 
suit was not instituted till May 1®!^ ‘‘"JJ 
clearly time birred. , 

(•>) that the letter relied upsn hr tho plaintm 
from the railway caawioed no acknowUJgmer* 

of liability within the meanm* of a. 19. 
on the contrary, amounted to a denial of liabi- 
lltv. > IH 2 * 

T. G. El Mutton— lor Plaintiffs, 
i M . LqI>o— for Defendant. 


sail to have finally refused to deliver 
tho th re j 3 isos in accordance with thei* 
contract. Mr. Ij>bo for the defendants 
opposes the application. The first ques- 
tion which I think the Court should 
decile is. whether this amendment is. 
in the language of 0. 6, R. 17, 

"neeoMW for th« purpose of determining iho 
re«l <| >■> in oatrovaray bit woo n tho 

parties." 

Mr. El phinston hn strongly urged that 
it is necessary, especially as tho defon- 


Judgment. — In this suit the plaintiffs 
ad mitre II v bookd \ three cases of elec- 
tric >1 anpliunco* consigned to themselves 
to T-tndo Adam hy tho N. W. Ry.. on 
21th November 19 IS. In ptras. *2 an 1 
3 of tho plaint it is alleged thit tho de. 
fondants (i. o., tn Sv.-n*,ary of Stve Co.- 
Inlii in Council) wilfully neglected to 
deliver the sail three c\*es to tho con- 
signeOK an 1 tint owing to their failing 
t i lelivor the n the plaintiff* suffered a 
certain monetary loss, which the plain- 
tiffs claim to recover wi*h inteiost, oto. 
Para. I of the plaint states that the 
cause of action arose in December I'M*!, 
when the defen I itits refusal to d diver 
theca cs. an 1 that the plaintiffs roly 
upon an acknowb Igm nt of the railway 
authorit ies under S l *. lj*m \ot- The 
first point taken in the iefen Hats’ writ, 
r :n s' V.omjnt isthir the suit is time 
h u lo.l under Arts. 30 mi 31, him. Act, 
and that tho c ause of action. if any, 
aro«e in Novo nbor 1013. A preliminary 
issue has accordingly heen framel ; W 'ae- 
ther tho suit is time barrel, as allogol. 
This was frame 1 on 7th Sopteinher an 1 
arguments on tho point wore hoard yes- 
tor lay when, as they wore unfinished, tho 
further hearing was aljournol till to lay. 

Mr. El phinston for the plaintiffs has 
now put in an application that tho Court 
should allow them to amend their plaint 

(1) substituting for para. 2 : 

"chat the defend mis failed to deliver the said 
three cav* in newline* with their contract 
and ill-silly dtlivere I the earn* to other person 
under an in-Jo unity bond”, 

(2) by adding to para. 3 an allegation 
that the loss alleged was due no*, only to 
the dofen hints’ failure to deliver in ac- 
cordance with their contr act but also 
their oonvirsion of the sai l 3 cases, and 
(3J by putting back tho date, when tho 
ci u so of action is st itol in para l to 
have arisen, from December 1913 to 17th 
August 1914. when tho defendants are 


dints in (heir written -* .uomev mom. 
solves mentione 1 tho dolivorv by thorn 
of the goals to a third party, which deli- 
very is state 1 in tho propose 1 Amend, 
meats to have been done illegally an I to 
amount to a conversion of tho goods. 
Mr El plain aton also relies on a letter 
from tho District Traffic Superintendent 
of the railway lo tho plaiutiffs, dated 
li)ih May 1911, in which ho say* that 
this delivery of tho c msignmeot to the 
t iir i party wa* perfectly oorreot. It it 
therefore urged that tho real question in 
controversy in this suit is whether tiiis 
delivery was justified as defondants con. 
it.nl or illegal as plaintiffs oontenl. It 
D. o > doubt, the oa^o that ii the suit is 
i >nght oat that would he t'a 3 main quos- 
ti >!i in lispute. Bit. iu my opiniw.it 
doos mt follow that therefore tho amend- 
mints no -v pr.iposol to be made in the 
pUinl ire try for tho pnrp >*• of 
determining that question. Unlor O. H, 
R. 1 , issuos. ariso in a suit when a mate- 
rial proposition oi fact or law is affirmed 
hy ono party and denied hy tho othor, 
an 1 each material proposition affirmel by 
ono party and denial by the other shall 
form the subject of a distinct issue. Hero 
tho defondants in their written state- 
ment havo pleaded that the delivery was 
justified and that plea is controverted by 
tho plaintiffs. It is in no way necessary 
to have an amendment of tho plaint in 
ordor to enable them to deny tho pro- 
position which tho defendants havo put 
forward in their written statement. An 
issue would therefore under O. 14, have 
to be framel ir. the suit on this point on 
the pleadings as they stand, and no 
.amendments are necessary in order lo 
enable that issue to be raised and to 
enable the Court to determine that parti- 
cular controversy. 

I therefore do not think that tho 
proposed amendments fall within tho 
class of cases mentioned in the last 
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sentence of R. 17, where the Coart is 
bound to allow them. 

The only question thereforo that re- 
mains is whether fcho Court in the exer- 
cise of its discretion should now allow 
the amendments. Ou this poin; undoubt- 
edly a fact to be taken into consideration 
is that the application is made at a very 
late stage of the case so far as regirds 
the preliminary issue now before the 
Court. And I think that there cm be 
no doubt whatever that the real object 
of the application is to put the plaintiffs 
in a better position than they otherwise 
are in regard to their contention that the 
suit is not time barred. It is an ordinary 
rule that amendments should not be 
allowed whore the application for amend- 
ment is not made in good faith: seo the 
cases cited in Mulla'a Civil P. C., Ivin. 5. 
p. 3G9. Though I do not mean to cast 
any aspersions on the plaintiffs or their 
advisers, I do not think that this appli- 
cation can ho said to be one made in good 
faith whon it is really made merely in 
order to get an advantage over the otbor 
side in the course of arguments on the 
preliminary issuo and by raising a plea 
which is vory clearly an aftorthought. 
As the case stands, without giving any 
decision on the point, it may be said that 
the defendants certainly have strong 
arguments in support of their contention 
that the suit, being one for non-delivery, 
is clearly time barred under Art. 31, 
Lim. Act. If the amendments are allow- 
ed, the strength of those arguments, at 
any rate, may bo materially prejudiced 
by the addition of this plea of misdeli- 
very or conversion, since it will be urged 
that this takes the suit out of the cate- 
gory of those coverod by Art 31. Though 
the case of Weldon v. Neal (1) is not di- 
rectly applicable, yet the principle under- 
lying it, in my opinion, applies to this 
case, for the effect of allowing the appli- 
cation at any rate might be to take away 
from the defendants the defence they 
have raised under the Law of Limitation, 
and therefore unjustly prejudice them. 
In the circumstances I think there is no 
sufficient ground for allowing the appli- 
cation and I refuse it. 

Upon delivery of the above order 
Mr. Elphinston applied to the Court for 
permission to withdraw tho suit, with 
liberty to institute a fresh suit under 
0. 23. R. 1. Mr. Loho objects also to 
(1) [1887 J 19 Q. B. D. 394. 


this application. The cise does not fall 
under Cl. (a). sub-R. (2) of that rule, 
viz., where the suit must fail by reason 
of some formal defect, because the point 
regarding the alleged bar of limitation is 
much more than a purely formal defect. 
The only question is whether there are 
sufficient grounds for allowing plaintiffs 
to institute a fresh suit under Cl. (b), 
sub R. 2. As to this, it is clear that if 
the permission afked for i9 granted it 
would he practically the same as if the 
Court had allowed tho application for 
amendment of the plaint already refused, 
subject to plaintiffs paying up all defen. 
dants’ costs up to date, with only the 
added penalty of paying additional court- 
fees (Rs. 15) in the fre9h plaint. The 
leave to amend was refused on grounds 
which show that it i9 not a case where 
any injustice to the other side hy allow, 
ing the amendments can bo compensated 
for by costs. And to give permission for 
the withdrawal of the suit would bo in- 
consistent with this, becauso it would 
practically he saying that tho injustice 
to the defendants can bo compensated for 
by costs and allowing tho plaintiffs to 
achieve thoir object hy paying theso and 
a little more in court feos, etc. I there- 
fore do not think that there are sufficient 
grounds for granting tho permission ask- 
od for, and that there is no roal unfair- 
ness in keeping tho plaintiffs to the 
allegations actually contained in tho 
plaint and disallowing the further addi- 
tions which are clearly intended merely 
to meet the contention as to limitation 
set up by the defendants, not only in 
this Court hut also in the Small Cause 
Court, where the plaint was originally 
6 led. 

I now come to the merits. Mr. El- 
phinston has very fully and ably argued 
the question for his clients and has 
satis6ed me that in any case the suit doo9 
not fall under Art. 30, Lim. Act. Mr. Loho 
for defendants also admits this. The only 
question therefore is whether this is a 
suit against acarrier for compensation for 
non- delivery of goods, so as to fall under 
Art. SI. On this point Mr. Elphinston 
has cited a ruling of tho Punjab Chief 
Court in Fakir Chand v. Secy, of State 
(2). where Rattigan. J., held that the 
word ‘ non delivery" in this article does 
not include misdelivery, and that the 
case of misdeliv ery fall s within the pur; 

(2) 11913] 19 I. C. 477, 
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view of Art. 115 of the Act. With duo 
deference I do not think that the grounds 
given are fully sufficient for holding that 
the legislature did not intend to imlude 
such a case a9 the present one un ler the 
word uon-delivery. Mr. Lobo has pointel 
out that whatever he the manner in 
which the carrier may have dealt with 
the goods, whether he may havoinisappro. 
priated them or delivered them to some 
one else, the complaint of the plaintiffs 
in both cases isono that t'noy havo suffered 
injury through the non delivery to them 
of the goods. And in this plaint as I 
have already poiuted out the cause of 
action is specifically allege ! to bo a failure 
jor neglect to delivor. What gives plain- 
tiff this cause of action is that the defen. 
lants have not performed their contract 
with him, not that they havo performed 
(their oontract improperly so as to make it 
Pease of misperfonnanco instead of ono of 
'non-performance. The fact that the 
defendants allege that delivery was given 
to a third party which the plaintiffs say 
was a inisdol ivory is. it seems to me. im- 
material in considering whother the des- 
cription of the suit is or is not one in 
which plaintiffs sook compensation for 
non-dolivorv of the good*. Inthiscnso 
I think thoro can ho no doubt whatever 
that it is such a suit and that tho case 
tboroforo falls under Art. 81. Un. 
Vet. 

As regards tho tirno from which limi- 
tation starts, tho ordinary rulo is that 
goods havo to ho delivered by a carrier 
within a reasonable time, am! such timo 
would at any rate not be later than 
Dooemher 1913, when according to the 
plaintiffs the causo of action aroso. Tho 
suit should theroforo have been brought 
at any rate boforo tho en 1 of 1911. hut 
was in fact not instituted till May 1910. 

I must therefore hold the suit barred 
unless the plaintiffs show that they are 
savol by some acknowledgment falling 
within tho scopo of S. 19. Lim. Act. The 
plaintiffs roly on a letter from the Dis- 
trict Traffic Superintendent at Karachi 
of 19th May 1914, Ex. 5, a9 an acknow. 
mont of liability operative under that 
section. In that letter he informs the 
plaintiffs that the action of the Station 
Mastor, Tando Adam, in giving delivery 
of the consignment to the ElectricW Tra- 
ding Company on the indemnity bond 
is perfectly correct and that he regrets 
he oannot entertain their claim which is 
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against tho above firm and not against 
the railway. 

Mr. Hlphinstone contends that this is 
a sufficient acknowledgment having regard 
to tho terms of Expl. (l) of tho Section, 
and he relies on the case of Haji l jam 
( ioolum 1 1 ossein v. Bombay and Vereia 
Steam Naviy / lion Co. (3), as a somewhat 
similar case supporting this contention. 
He says that in that case there was an 
acknowledgment that 35 cases had been 
short delivered, i.e , 33 cases which ought 
to have been delivered, had no* been 
vered, and that that was held by the High 

Court to he a sufficient acknowledgment of 

liability. That however does not appear 
to me to be a correct statement of what 
led tho learned Judges to bold that tho 
acknowledgment in that case was a good 
ope because there was in that caso a 
distinct acknowledgment that the 35 casos 
in question ought to have been delivered 
to tho plaint ill's, and there was also a 
ro offer of the cases in question to the 
plaintiff. That, it was said: 

“implied an acknowlfdfment of liability of tho 
comply to account to tbo plaintifl for tbo 

It is also quito cletr that S. 19 itsolf 
roquiros that thoro should ho an acknow. 
lodgment of liability in respect of the 
right claimed by the plaintiffs. Iu tho 
present instance tho letter relied on dees 
not contain any acknowledgment of liabi- 
lity to account to the plaintiffs for tbo 3 
cues in disputo but on tho contrary, tbo 
letter donies such a liability and savs 
that any claim tbo plaintiffs had was 
against the Trading Company and not 
Against the Railway. I think therefore) 
it is clear that there has boon no acknow.: 
lodgment of liability within tho meauing 
of 8. 19, Him. Act. Nor has there boon' 
any acknowledgment of a state of facts,* 
from which it is a necessary consequence 
that the defendants are liable to the 
plaintiffs. I hold therefore that this 
letter which was as shown by subsequent 
correspondence approved by the higher 
Railway authorities is not an ackuow- 
lelgmont of liability sufficient to save 
the bar of limitation otherwise yising 
under Art. 31, Lim. Act. The suit of 
tho plaintiffs must therefore bo dismissed 
with costs. 

V.R./R.K. Suit dismissed. 


(3) (1902] 26 Bom. 562. 


10 Sind 


Khushiram V. Ralli Bros. (Fawcett, A. J. C.) 1918 


A. I. R. 1918 Sind 10 

Fawcett, A. J. 0. 

Khushiram Milkiram — Plaintiffs, 
v. 

Messrs. Ralli Brothers— Defendants. 

Civil Suit No. 498 of 1915, Decided 
ou 12th March 1918. 

(a) Contract Act (9 of 1872), S. 118— Sale 
of cotton — Trade usage in Karachi — Breach 
of warranty— Claim as to allowance — Sur- 
veyor’s report must be brought to manager 
before delivery— Surveyor's report is not 
binding on sellers. 

There is a trade usage at Karachi by which, 
if an Indian buyer of cotton from a European 
firm wishes to claim an allowance, tbo sur- 
veyor’s reports must be brought to tbe manager 
beforo delivery is tnlccu, and the manager then 
has the option of accepting the award or refus- 
ing to do so and tendering other cotton in place 
of that for which an allowance baa been 
awarded, provided this is done within the time 
specified for delivery. [P 11 0 1.2] 

In the ordinary case of a buyer of produco 
from a European firm at Karachi the processes 
of drawing samples and their analyses aro 
processes of which the performance rests with 
the purchaser in order to satisfy himself that the 
goods tendered for delivery aro according to the 
contract and thtrefore tho surveyor's report is 
not binding on tho sellers, unless it is shown 
that thev accepted it. (P 11 C 1] 

(b) Evidence Act tl of 1872), S. 115 
Estoppel is only rule of evidence. 

Estoppel is only a rule of evidence which 
procludcs a person from denying the truth of 
some statement previously m idi by him or the 
conventional st itement of fact; qp>n tbo basis 
of which an agreement has been enter'd Into. 

IP 12 C 1.2] 

(c) Contract — Performance — Intention of 
party cannot be relied. 

The intont of a partv Is necessarily uncertain 
as to it« ful llmcat and no person bas a right to 
roly upon it. IP 1* C 2) 

Harchandrai k Co . — for Plaintift9. 

T. G. Blphinston — for Defendants. 

Judgment. —The plaintiffs firm of 
Khushiram Milkiram had purchased Sind 
ginned cotton from sevoral merchants 
who gave them delivery orders on the 
defendants' firm of Messrs. Ralli Brothers. 
In tho contracts Exs. 5 to 7, the quality 
of the cotton to be supplied by the 
sellers, Messrs. Ralli Brothers, is des- 

Cri, C»nnod Sind cotton in full preyed biles of 
the crop 1914-15 to to surveyed by a European 
cotton expert.” 

Cl* 7 also provides that all otner 
conditions" should be as customary." 
Under the contracts delivery was to bo 
made at soller's optiou at any time from 
3rd to 20th July 1910. Defendants 
accordingly gave orders on 10th July 
1915 for the delivery of the bulk or the 
cotton (Exs. 27 to 31). The remaining 


order (Ex. 52) is dated 19fch July 1915. 
They also on 14th July gave permission 
to plaintiffs to sample tho cotton through 
the Bombay Company, whoso manager 
Mr. Lang had been selected by the 
plaintiffs to survey the cotton (Ex. 33). 
Accordingly samples were drawn from 
six lot9 of cotton; and Mr. Lang on 16th 
and 17th July gave the survey reports 
Exs. 8 to 13. in which he awarded 
plaintiffs an allowance of from 4 to 
8 annas per maund in respect of the 
various lots. The main dispute in this case 
is, whether the plaintiffs showed these 
reports to tho defendants before taking 
delivery of the cotton which thoy did 
on 22nd to 24th July. Plaintiffs' ca90 
is that Mr. Lang was appointed by both 
the parties to select tho cotton, and 
inspect the samples and that both parties 
are hound by his selection and report. 
On the other hand the defendants deny 
that the samples wore drawn by tho 
parties, and assert that Mr. Lang was 
appoiutod selector by the plaintiffs alono 
and that his report in no way hinds tho 
defendants. They also deny that tho 
rejiorts wore shown to defendants' 
manager or any other authorized nfiont 
prior to the plaintiffs t iking delivery, 
and plead that not having done so or 
claimed an allowance beforo taking deli- 
very, the plaintiffs could not claim it 
afterwards. They further assort that 
by trade usige tho survey report must 
be shown to tho cotton manager boforo 
delivery is taken anl that if ho does not 
accept tho allowance given, he has an 
option to re- tender other cotton in place 
of tho cotton in respect of which the 
allowance ha9 boon made. The plaintiffs 
deny that the defendants have any such 
option to re-tender. Defendants also 
contend that in any case tiio amount 
due to the plaintiffs would he undor 
Rs. 1.000 and that tho suit should have 
been brought in tho Small Ciuse Court. 
They accordingly claim that they are not 
in any event liable for costs. On those 
pleadings the following issues have been 
raised: 

(1) Have plaintiffs right of suit against 
defendants ? (2) Are the merchants who 
contracted to purchase from defendants 
necessary parties ? (3) Was Lang ap- 
pointed by the plaintiffs only or by both 
parties anl is his report binding on de- 
fendants ? (4) Hid defendants, in an>' 
case, option to re-ten ler other goods - 
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(5) Was Lang's report presented to 
defendants before delivery and can the 
allowance now be claimed after delivery 
of the goods has been taken from defend- 
ants ? Is not such a claim barred by 
estoppel ? (6) General issue with parti- 
cular reference to interest and costs. 

The first two issues were droppel by 
Mr. Elphinston for defendants. On issue 
3 it is admitted the Mr. Ling was ap- 
pointed by the plaintiffs and was paid 
hy thorn. No doubt this was with the 
concurronco of the defendants hut they 
could not object, as ho was a "European 
cotton expert." The evidence also shows 
that the samples wore drawn, as usu»l, 
by a man of the Bombay Company, and 
ovou if one of Kalli '* men was then 
pre^ont ( is Sugnasiug siys was the case), 
this hardly constitutes them * samples 
drawn by the parties " as thov arc dcs- 
eribed in the reports Kx». 8 to 13. Of 
course in one seuso Mr. Lang may ho 
said to liavo been in the position of an 
arbitrator (Cf. IfaLhury's Laws of Lug- 
land \ol. 3. Art. 110, p. 209) for his duty 
was to give a fair opinion without favour- 
ing either party : bu! it ..s quite clear 
that he was not an arbitrator deciding a 
dispute between ti.o porties and able to 
hind them hy hi> award. An instance 
of this latter kind. it. whirh an allowance 

wet ewer led, will 1 • found in ItuUoMtty 

Rowji v. tiomlinj United Sp. nnnuj k 
Manufacturing Co., Ltd. (l). The present 

CAPO is quite dolToretit. bring the ordinary 
one of a buyer of produce from a Euro- 
pean linn in Karachi, where .as held in 
Firm of Molumal v. Firm of Huttanji 
(2) and Firm of Jiuttunji fiurjorji v. 
Firm of Motumal Iihagchand (31) the 
processes of drawing samplosand their 
analy ses aro processes of which tho per- 
formance rosts with the purchaser in 
order to satisfy himself that tho goods 
endored for delivory are according to 
'he contract. I hold therefore that Mr. 
:Lang's reports are not binding on the 
defendants. unlos3 it is shown that they 
acceptod them. 

Issues 4 and 5 can coveuiently bo 
taken together. Defendants allege a 
trado usago by which, if an Indian buyor 
of cotton from a European firm wishes to 
claim an allowance, the surveyor's re. 
ports must he brought to tho manager 

D) f 1917J 11 Rom. 518=37 I. C. 271. 

<21 [l'JIll 7 S.L. K. 111=21 I. C. c83. 

(3) [luioj U S. L. It. 1G0=32 I. C. 720. 


before delivery is taken, and tho manager 
then has tho option of accepting the 
awar 1 or refusing to do -o an 1 tendering 
othur cotton in place of that for which 
an allowance lias been awardel, provided 
this i> done within tho time specified for 
delivery. In mv opinion this trade usage 
is eatahlisho 1 hy defendants' uncontra 
dieted evidence on the subject. It is true 
that it was only adopted in the c;i*o of 
silos of cotton to Indian buyers, for tho 

first time in. the season 10 1 1-10 (Ex. 52.) 
But this is because prior theieto the 
European firms in such cases used to sell 
cotton on their own (i. e., sellor'-) -elec, 
lion and not as now on buyer’s selection. 

In tho ca>e of ofhor commodities tho 
fame system of a survov hy a European 
export has I eon in force for very long, 
and tfie trale u-ago in question was 
merely ex'.ondol to cotton in 1911-15. It 
has therefore acquired such notoriety as 
to make it a valid u*’.go which should lie 
taken to form part of tho contract. 
Plaintiffs' inanapor A*ardas and his man 
Suguasing admit they wore aware of a 
custom under which thoy had to tako 
tho surveyor's roports to the olfico of tho 
European firm before taking delivory : 
anl it is proved that plaintitls did i«o in 
a previous ca.o in Juno 1915 (Ex*. 17 to 
61). No doubt the dato on which tho 
award Ex. 47 was taken to tho dofen. 
danls is not expressly show n : but there 
is tho strongest presumption that it was 
I rior to the taking of delivory. This cor 
roborates tho allegation as to trado usago 
for tho object of taking tho report* to tho 
office before taking delivery is clearly to 
give an opportunity to tho oflico of ac- 
cepting or rofusiug tho claim to an al- 
lowance. And it is reasonable that they 
should have such an opportunity prior to 
giving delivery. Under S. 118, Contract 
Act, the buyer in such a caso has a right 
either to accept tho good9 tendered 
though of inferior quality, or to refuse 
thorn and unless there is something to the 
contrary in tho contract, he cannot he 
compelled to take the goods with an al- 
lowance for inferiority in quality (Cf. 
Pollock aud Mulla's Con tract Act Edo. 3, 
p. 145). In theso circumstances it would 
be unreasonable that tho European firm 
should be compelled to let tho buyer tako 
delivery of the goods, though tho firm 
considers tho surveyor’s allowance exces- 
sive, and has other goods available for 
tender, in placo of tho surveyed goods, 
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within the time fixed for delivery. The ventional statement of facta upon the 
usage also a legal one for it is quite basis of which an agreement has been en 
consistent with S 118. Contract Act. The tered into (Woodroffe and Amir Ali’sl 
last clause of that section lays down that Law of Evidence, Edn. 6, p. 7Gl) Here 
if the buyer accepts the goods and intends there may have been a representation by* 
to claim compensation for loss caused by plaintiffs that they had accepted the/ 
breach of warranty, he must give notice goods without anv intention to 


of his intention to do so within a reason- 
able time after discovering the breach 
of the warranty. What is a reasonable 
time is a question of fact (Cf. Pollock 
and Mulla, ib. p. 421) ; and in cases of 
the kind it clearly must be held to be a 
time shortly after the buyer gets the 
survey reports and before he takes 
delivery, so as to enable the seller 
to consider the awards and decide what 
action to take on them. Even however 
if the usage were inconsistent with S. 
118, this would not necessariiy affect it9 
validity, too Irrawaddy F.otil/a Co. v. 
Iiugwandas (4). In such a case of course 
tho acceptance of, or rather the offer to 
accept, tho tendered goods by tho buyer 
is conditional on the allowance awarded 
by the surveyor being given him by the 
seller. Similarly tho tender of the goods 
by tho seller is, so far as regards the sel- 
ler’s liability to give tho allowance awar- 
ded by the surveyor, conditional on his 
receiving notice of tho buyer's intention 
to claim tho allowance within the time 
aforesaid and subject to the option to 
re-tender. In other words, any implied 
promise of the seller to give tho allow- 
ance on tho goods tendered is conditional 
on a reciprocal promise of the buyer to 
claim that allowance within a reasonable 
time after ho gots the survey reports and 
before he takes delivery: and tho case 
falls under the general rule that 

"tho Don -performance of a promise which la a 
condition precedent releases the other pirt; from 
bis obligation to perform the contract:" Ilal»- 
bury's Law of England, Vol. 7, Art. 688 atp. 434 
and Tollock and Mulla. p. 248. 

In any case if the plaintiffs did not 
give notice of their intention to claim the 
allowance or other compensation 
"within a reasonable time after discovering the 
breach of the warranty," 

they are not entitled to claim tho allow- 
ance under S. 1 18, Contract Act. It is « 
therefore unnecessary to fall back on the 
doctrine of estoppel, which seems to be 1 
inapplicable here. An estoppel i9 only a I 
rule of evidence which precludes a per- * 
son from denying the truth of somestate- t 
menfc previously made by him or the con- t 


(4) [ 1691] 18 Cal. 620=18 1. A. 121 (P. C.). 


s there may have been a representation by 
>' Plaintiffs that they had accepted the 
3 goods without any intention to claim an 
- allowance on them, but even so this can- 
i not be the basis of an estoppel, for the 
i intent of a party is necessarily uncertain 
: as to its fulfilment and no person has a 
f right to rely: on it: see Woodroffe and 
i Ameer Ali, p. 788. foot-note (5), and 
> J ethabhai v. Nathabhai (5). One point 
i may be briefly noticed in this connexion. 
Mr. Lang in his evidence says: 

"If I knew the goods had been surveyed, I 
think 1 would inquire as lo the result before ten- 
dering tbe goods or allowing delivery to be taken. 

If tbe buyer has taken delivery orders, he can 
go and get the cotton from tbe godown at any 
time without reference to me: but if tbe buyer 
has taken samples, tbe godown keeper would 
not in tbe ordinary course allow him to take 
delivery without further orders from tho office." 

Mr. Anastasiadi, the defendants’ cot- 
ton managor, on the other hand, says that 
no steps are taken to ascertain what tho 
surveyor’s report is before delivery of 
any lot is given, and that, unless the 
buyer brings the award to tho oflice, they 
take it for granted he is satisfied with tho 
goods tendered. This is obviously the 
course which a firm with largo transac- 
tions would naturally adopt in order to 
facilitate business; and it is perfectly 
legal, as the law places the obligation on 
the buyer to give notice cf his intention 
to claim compensation for broach of war- 
ranty. I hold therefore that the defen- 
dants had an option to re tender other 
goods (issue 4), and that unless plaintiffs 
presented Mr. Lang's reports to defen- 
dants before taking delivery, the allow- 
sneo cannot be claimed under S. 11 8 , 
Contract Act, or under the term9 of tho 
contract between the parties (issue 5). The 
case thus resolves itself into a simple 
issue of fact, whether plaintiffs presen- 
ted the reports to the defendants before 
delivery. On this point, Sugnasing says 
that he took the reports to Kalli's oflice 
and there showed them to tbe bill clerk, 
who directed him to take delivery. But 
this is opposed to the evidence of tbe 
bill clerk in question, Mr. Rodrigues, 
who asserts that to the best of his me- 
mory these reports were never brought 
to him till Sugnasing came on 2nd dugust 


(5) i 1904 } 28 Bom. 399. 
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1915 to make up the bill, and if they had 
been brought before, he would have at 
once told him to go and settle the allow- 
ance question with the cotton manager 
before taking delivery. 

Sugnasing's allegation is also clearly op- 
posed to the probabilities of the case. 
Mr. Anastasiadi’sevidencoand the various 
survey reports on tha record show that 
it is his practice to endorse on the re- 
ports, when presented to him, a note as 
to whether they are accepted or whe- 
ther they are refusal anl a re-tender 
should ho made. In accordance with 
this practice the presumption is that 
if the reports hal l*een 'taken to the 
office before delivery, an endorsement of 
the kind would have boon made on them. 
Hut almittolly no such endorsement was 
made before delivery was tiken: and the 
ovidonco.of Rolrigues is corroborated by 
tho fact that wlioo the report was brought 
to him on 2nd August, ho roforrel Sugnn- 
sing to tho manager anl an ondor«o- 
mcnt of this kin I was malo by Mr. 
Anastasia li in apparent ignorcnce of the 
fact that delivery of tho goods ha l al. 
ready been taken Similarly it is con. 
trary to tho probabilities tint, if fas tho 
plaintiffs' manager Asardas anl Sugni. 
sing allege) tho survey* reports yvoro 
taken to tho dofon lints’ go down at tha 
Tholo Yard and shown thnro to the co- 
down superintendent without an v such 
endorsement on thorn, ho would have 
allowed delivery to be taken. Mr. An- 
aatasiadi on tho 2nd August on dis- 
covering the mistake at onco wrote »o 
tho plaintiffs stating that tho remarks 
made on tho ro ports had been put on 
thorn by mistake, and it is noliceahlo 
that tho plaintiffs' pleader* did not as. 
sort that tho reports had been brought 
to tho offico before delivory was taken 
till 7th August 1915 (I3». 17). Asardas 
and Sugnasing havo a strong motive for 
saying that tho reports wore actually 
presented before delivery, and their as- 
sertion on this point must ho treated 
with considerable caution. I havo no 
hesitation in believing the evidence of 
Mr. Anastasia li, which is supported by 
tho probabilities, that as a matter of fact 
they were nevor shown to him until 
2nd August, after delivery had been taken. 
I also feel no doubt yvhatever that plain- 
tiffs’ man Sugnasing has antobit-d the 
presentation of the reports to the hill 
clerk Rodrigues, and that they were 


never shown to him until 2nd August. 
Whether this was done deliberately or 
through an oversight, it is unnecessary 
to enquire. I therefore answer the first 
part of issue 5 in tho negative and 
hold that plaintiffs are not entitle 1 to 
tho allow nices claimed in the plaint. 

Regarding the general i--ue no attempt 
has been made t • show that t ho account 
of what is due to the plaintiffs contained 
in tho hills (Kxs. "»1 t<> 59) and Ex. 63 
is incorrect, and I seo no reaeon to sup- 
pose that the correct amount due to the 
plaintiffs apart from tho allo.vaoco 
claimed in tho suit is Rs. 273-6 1, as 
shown in Ex. 63. This amount was de- 
posited in Court on 10th March 1916. 
There w is apparently some misundei- 
st in ling which lof to this sum not being 
paid earlier to tho plaintiffs, an i it 
seems to nv» that this w is miinlv duo to 
tho II id C crk. Mr Diror.i, who refused 
to allow plaintiffs to give a receipt w hich 
would expressly prevent their being pro- 
judioed thereby in regird to their claim 
for allowances. I iliiuk defendant should 
pay into rest at six per cent, per annum 
oa thU iraouot fr »m d Uiof suit, na nely, 
7th December 1915, up to tho date of 
deposit in Court, namely, 10th March 
1916. On tho other hind, it appears 
cloir tha' plaintiffs hive deliberately 
oxiggTifol tho amount due to thorn, 
oven claiming interest at 9 per cent, in- 
steid of the usual rate, so as to bring 
their claim within the jurisdiction of 
this C Mirt instead of that of the Small 
C\u>o Court. Taking this into consi. 
deration as well as the lies told by Sug. 
nasing and Asardas, I ordsr that plaintiff 
should pay the defen hints' costs on the 
whole amount claimed as between ploider 
anloliont. The suit is dismissed with 
cos's accordingly, except in regard to 
tho sum of Rs 273-6 1 and interest 
thereon allowed above. 

v.r./b K- Suit partly decreed. 
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Fawcett. A J. C. 

Ramthand Gurdasmal and another— 
Plaintiffs. 

v. 

Gobindram Gurdasmal and others — 
Defend ints. 

Civil Suit No. 330 of 1913, Decided on 
11th July 1916. 
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Arbitration — Validity — Award 


to 


rot 


slamyed Validity i* net affected. 

1 he fact that an award duly s?gccd by tfce 
arc i'.ra tors is not stamj-cd, docs not aHect its 
original validity. [p 14 q o' 

( b) Arbitration— Valid award extinguishes 
original cause of action. 

A valid award ordinarily operates to merge and 
extinguish all claims raised in the submission, 
and alter the award has been made tbo submis- 
sion and tbo award arc the only basis by which 
the rights of the parties are governed and con- 
stitute a bar to any action on the original cause 
of action. [P 14 C 2J 

(c) Arbitration— Award— Burden of proof 
is on party objecting to. 

Where a party contests the validitv of 211 award 
tbc onus is cn bim to prove that the award is 
bad. (P 14 C 2 j 

(0) Arbitration — Agreement authorizing 
arbitrators to give award in any way they 
like — Award is binding on parties. 

An agreement t> recognize any award the arbi- 
trators miebt m ike, cvcu though it i « beyond tbc 
scope of tl r disputes mentioned in tbo reference 
Is binding ou tbc parties to the reference. 

IP JC. C l] 

(e) Arbitration — Reference to— Partition 
of joint family property. 

Tbc ordinary rule that as the submission only 
refers to the arbitrator the question between the 
parties, the moment ho touche* tbo interests of a 
stiaonor his authority and his award arc vcid. 
can have uo application to ca**s of partition of 
joint family propertv. (]» 17 C 21 

(f ) A rbiti alion— Validity — Agreement au- 
thorizing arbitrators liberty to gel informa- 
tion from one or all— Award ex parte — 
Award cannot be objected. 

Wbeie the parties by their conduct and by the 
terms of the rofcrcnce show that tbc arbitrators 
aro at liberty to get information from ono or all 
of thorn without thore being ncco**arily a formal 
niectiug with all the three parties present, it is 
not opeu a party to object to the award that it 
was passed cx narte and without just cause- 

ir is c 1. 2 1 

(g) Arbitration — Agreement authorizing 
arbitrators to ariive at a decision in what- 
ever way they like— Unsigned will can be re- 
garded os a genuine and valid document. 

Wborc abritrators aro expressly authorized to 
proceed with or without making inquiries, and to 
arrive at a decision in whatever way they like, it 
is open to them to take into consideration a 
document purjorting to be the draft of a will 
unsigned by thu testator and to regard it as a 
genuine and valid document. IP 20 C 1 , 2J 

(h) Arbitration— Award — Objection to- 
ccree inconsistent with plaint cannot be 


Deere* 
given. 

A party wbo socks to upset au award, and who 
fails to do so. cannot claim a decree on a ground 
which is quite inconsistent with h'S plaint. 

IP 21 C 1, 21 

Tolasinq Khusholsing—tor Plaintiff. 

Iscrdas Oo-lharam and Tahilram Ha- 
ft iram — for Defendants. 

Judgment.— The plaintiff Ramchand 
Gurdastnal sues his two brothers Gobind- 
ram auel Goverdhandas for partition of 
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joint family property left by their de- 
ceased father and separate possession of a 
one-third share. The suit was instituted 
on 2nd September 1913. Thedefendants 
plead that the suit is barred by an award, 
dated 4th September 1913, which was 
passed by the three arbitrators to whom 
the parties had made a written reference, 
dated 24th April 1913. In para. 3 (b) of 
the amended plaint, plaintiff contends 
that this award is void or voidable on 
certain grounds there stated. On these 
pleadings the following issues have 
been raised? (l) Is the suit barred by 
reference cr award if any between the 
parties? 1 (a) Is the award void or void- 
able, as alleged in para. 3-B of the plaint? 

1 (b) Is the suit maintainable in the pro- 
sent form in view of the alleged agree- 
ment sot up in para. 3 (h) of the plaint? 
The award in question (Ex. 37) hat been 
duly proved and the defect of want oft 
stamp is new cured. The document was 
signed by threo arbitrators, and oven if if' 
was intended to bo fair copied on to a 
stamped paper, it docs not affect its original/ 
validity: cf. Nagabuxhanam v. Seshacha - 
lam (1). Unless this award is had for 
misconduct ou the part of the arbitrators 
or other sufficient cause, it bars tl»9 suit. 

For as held in the case of Ehanchand v. 
Kodumal (2), a valid award ordinarily 
operates to merge and extinguish all 
claims raised in the submission, and aftor 
the award has been made, the submission 
and the award are the only basis by. 
which the rights of the parties are 
governed and constitute a bar to any ac-J 
tion on the original cause of action The 
onus is therefore on the plaintiff to show 
the award is bad on account of any of the 
objections that have been raised io 
para. 3 (b) of the amended plaint. 

The first object icn taken i9 that the 
award was passed more than threo months 
after the reference was entered upon. 

This objection avails only if the Arbit- 
ration Act of 1809 applies. The refer- 
ence was signed by the plaintiff and 


defendant J at Sbikarpurand by defen. 
danfc 2 at Sukkur, at whichplaccs the 
arbitrators reside or work; and there 
is nothing to show that the parties con- 
templated the Act being applicable. 
At the same time I can see no answer to 
the contention that the case does fall 
under S. 2, Arbitration Act for one cf 


(1) 11862-GH) 1 M. H.C. It. J7fc. 

(2) [1912] 5 S. L. R. 210=16 I. C. 
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Appears from l'is letter. Ex. 2!). But 
there cm ho no doubt that there was no 
unreasonable del ty in this particular 
case. As already l«ointod out. even the 
three months allowed by the Arbitration 
Act ha-1 not expired before the award 
was signed and them was certainly no 
such delay as would justify the revoca- 
tion of the plaintiff's authorization to 
the arbitrators given in the reference of 
21th April 1913. 

Defendants contend that in any ciso 
there was a waiver of this revocat ion by 
tho plaintiff's conduct in attending the 
meeting of tho arbitrators on the 27th 
August. According to all the three 
arbitrators, he attended tho meeting, 
nswere l questions put to him, au l 
>hawo 1 no unwillingness for tho arbitra- 
tion to proceed. The plaintiff in his 
ovidooce. on the other hand, first of all 
said that he only went to Shikarpur on 
the ‘27th August in order personally to 
tell tho arbitrator* that they cvul 1 not 
act. in ad lition to his having informed 
thorn of his revocation by notice. In his 
examination a week or so lator ho .nakos 
a material change and says th it tho roa. 
s>n he wont was to n*k tho arbitrators 
ShivalUsanl Dwirkadas to show him 
the document which is refer re I to in 
those proceedings us the ‘will." Now 
in his previous cross-examination he had 
said tint ho did not thon know of tho 
existence of this will and his explanation 
of this glaring discrepancy is. I think, a 
laino ono. PlaintitT further admits that 
ho went to Shikarpur on the 27th August 
in re*|K>nso to a tolegram sent by the 
arbitrators asking him to attend on that 
date. Ho also admits that on tho 27th 
August he wont with the arbitrator 
Virumal to tho pleader Mr. Sakhawatrai, 
as stated in Virumal’s deposition. In 
tbeso circumstances, I think, there can ho 
no reasonable doubt that he wont to 
Shikarpur not with any such particular 
purpose as he alleges, but in response to 
the tolegram alreody mentioned in order to 
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the properties in suit is situated 
Karachi, and a suit in regard to the sub- 
ject-matter submiited to arbitration 
could he. and ac'ually has l*oen. filed at 
Karachi. I thiuK therefore that the pro- 
visions of the Arbitration Act roust be 
hold applicable to tho reference in ques- 

tion. , , 

But it is proved that the reference 
was not signed by defendant 2 till after 
24th April. Virumal in his first deposi- 
tion says that it was a month or two 
later, and in answer to interroga- 
tory No. 2 suvs it was about two months 
after. This latter statement is confirmed 
by the plaintitVs letter (Ex. 29/ where 
plaintiff, writting oti 2 «»th duly 1913, 

ssys it is "from the last five weeks that 
you have collected signatures from Govar- 
dhau." It seems to mo therefore prov- 
able that defendant 4 di t net sign this 
reference till some time towards the 
mi'Jdlo or end if Juror. There i** no 
pi evidence i- to the date when tho 
mbit: \> o'- entered on the rnleren,-©. » ut 
it wool 1 in the ordinary cir.'umuinces 
certainly bo aftor defnn lint 2‘s signing 
tho reference. Again tho only moeHng 
roferre I to in the award is ono of 27th 
August and tho corro*|K>ndenee, Ex*. 2J\ 
30 and 41, points to nothing much hav- 
ing Toon done tin V* ust. Even assum- 
ing that the arbitrators entered on the 
reference immediately, if’er dofenlant *2 
signod, it is not proved thatthrno months 
had elapsed from thon to 4th September 
1913. Aud in any caso under tho pro- 
visions of the Arbitration Act this Court 
can extend tho ti.no so as to prevent this 
objection being fatal: soo tho ciso of 
llaridas v. Ootoomal (3). If. on the 
other hand, tho referonco falls under tho 
oridinary common law, thon all that is 
required is that tho award should he 
within a reasonable time, and this re- 
quirement was. in my opinion, satisfied 
in this case. I therefore hold that this 
objection has failed. 

The second objection is that the award 
was passod after the power of the arbi- 
trators had been validly revoked. If the 
Arbitration Act applies to the reference, 
then S. 5 of the Act bars this plea. 
Otherwise admittedly the plaintiff could 
not revoke the reference unless for just 
causo.” In this case the only cause al- 
leged is the plaintiff's complaint of the 
arbitrators delay in ma king an award, as 

(3) 0 S. L. R, 80=16 I. C. 861. 


attend the meeting of the arbitrators. Tho 
plaintiff's deposition and his domoanour 
in Court convince me that he doo3 not 
hesitate to lie when he thinks it suits his 
purpose, and that his testimony cannot 
he relied on. I have no hesitation in 
preferring the evidence of the arbitrators 
as to his actually attending such a meet- 
ing. though there are no doubt some 
discrepancies in theire vidonco as to the 
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duartion and time of that meeting, and the 


arbitrator \ irumal probably exaggerates 
the time it lasted The evidence of the 
arbitrators that enquiries were made of 
the plaintiff at this meeting is corrobo- 
rate.! by various rentals in the award as 
to tlio admission by the plaintiff regard- 
ing various amounts, etc. I hold therefore 
that the plaintiff did attend such a 
meeting and (if it were necessary) I think 
the defendants could rely on his conduct 
in doing so as amounting to waiver of 
his revocation of the authority given by 
him to the arbitrators iu the reference. 
This objection therefore iu my opinion 
also fails. I now corao to the 3rd objec- 
tion, namely, that the award is in excess of 
the reference. Ou this point defendants 
rely on the conditions in the reference 
that 

“whatever decisions regarding tho above men- 
tioned contentious or tho disputes iai-ed per- 
sonally by the parties tho arbitrators arrive at 
with or without taking any evidence shell be 
binding upon as. We will not rai'c obstacles of 
any kind, whether writton or verbal, iu the way 
of docision by tho arbitrator*. But any ob*Uclo 
thus raised by any party concerned should l>o 
o nsiJeri-d as null nud void.” 

This is no doubt an agrooment to re- 
cognize any award the arbitrators might 
make, even though it might be beyond 
the scope of tho disputes mentioned in 
the reforouco, and there is authority for 
holding tnat such an agreement is bind- 
ing on tho parties to a roferenco. Thus 
according to English law, as summarized 
in Halshury’s Laws of England, Vol. 1. 
Art. 996: , . , . 

•'it would seem that parties may by 'heir sub- 
mission agreo that neither of them will set aside 
the award on grouuds of misconduct by the 
arbitrators,” 

and in the case of Cursctji v. Crowder (4) 
Farran, J., recoguizod that tho parties 
might agree that a roforence may be con- 
ducted in any particular way. and to 
waive their objection to an irregular 
course of conduct on the part of the 
arbitrator. On the othor hand iu tho 
oase of Ilurdwary Mull v. Ahmed Musaji 
(5) Fletcher, J., held that it was not 
competent for tho parties by an agree- 
mont to oust the jurisdiction of tho Court, 
vested in it by S. 14, Arbitration Act of 
1399, to set aside an award, if miscon- 
duct on tho part of tho arbitrators were 
shown or i( it were shown that the 
award was improperly procured, when 
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the parties desire that the award should 
be enforced under the provisions of the 
Act. No full grounds are given for this 
decision, and it could not of courso apply 
in cases where the agreement not to dis- 
pute an award operates as an estoppel. 
This case is also distinguishable, because 
here it is not a question of any of the parties 
desiring to enforce the award under the 
Provisions of the Arbitration Act and the 
Court is net considering tno award under 
the special provisions of S. 14 of the Act. 
In Dasrio Fuddoo v. Mahomed Ladha 
(6). which was a oase under the Arbitra- 
tion Act. an agreement that the arbitra. 
tors might decide the disputes without 
heariug the parties or their witnesses, 
was hold to be valid. I think therefore 
that the defendants aro entitled to roly 
on this agreement as barring this objec- 
tion. But as this view may not bo taken 
in appeal. I think it host to consider tho 
objoctions raised under this particular 
head on their morits. 

Tho first contention is that tho arbitra- 
tors had no jurisdiction to award tho 
plaintiff l/4th slnro in cortain joint 
family properties instead of ]/3rd share. 
This assumes that in tho roforence tho 
defendants admitted plaintiff’s right to 
l/3rd in all the joint property. Hut, in 
my opiuion, this is a prosumption that 
is not justifiable. Defendant 1 moroly 
denies that plaintiff is entitle 1 to 1/4 th 
share without saving how exactly tho 
proporty should ha divide! botwoen the 
partios. Defendant 2 no doubt says that 
after getting an allowance for certain 
things tho remaining property should he 
dividod in three equal shares. But this 
doe3 not, in my opinion, tie tho arbitra- 
tors down to give tiie plaintiff at least 
l/3rd. Both the defendants refer to fur- 
ther rights which were to booxplainod per- 
sonally to tho arbitrators, and by the terms 
of the reference the latter are appoint- 
ed “for the final settlement of the dis- 
putes existing between (tho parties).” 

The plaintiff himself claimed more than 
l/3rd share and this claim was disputed 
by the defendants. The amouut of his 
sharo was therefore referred to arbitra- 
tors without any limitation as to the 
amount of his minimum shire. In sup- 
port of this construction, roferouce may 
be made to the plaintiff's own letter, 

Ex. 41, in w hich he says : 

(6) 11913] 7 S.-L. R. 113=24 I. C. 2GI. • 


(4) IlSDJj 18 Bom. 293. 
(0) [1909] 1 1. C. 271. 
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"I havo all th<» time left the matter entirely 
in the baud* of arbitrators at their discretion 
whether to allow me an inch or no from the 
property." 

In his deposition he attempts to explain 
this way hv saying this wi9 ironical. It 
is no doubt very likely that the passage 
preceding this particular sentence, in 
which he says "he was very pleased 
to see the arbitrators acting to the 
satisfaction of his brothers,’ was meant 
fo ho ironical ; but this particular sen- 
tence is a separate one put by plainlifT 
under a separate heading marked 3. and 
to my mind it does not roa 1 as if it was 
intenlel to ho otherwise than a s rious 
statement. The reference also gives 
authority to the arbitrators to decide not 
only about the contentions expressly 
stated therein but also the disputos that 
might by placed before them by the 
parties orally. Such disputes would 
undoubtedly covor for in-tanco defen- 
dants’ contention in para. 4 of thoir 
written statement that 
' pliiiolin »•* In p«w>*»ion cf a li«rdware »liop 
ind t'» li e extent of R«. 80,100 which i« a 
part of (lie properly liable to be p irlitioiud m.d 
which *ll *uld »** brought Into hotchpot." 

This contention would appear also to 
havo boon raised I tforo tho arbitrators, 
for VirUniul in his evidence mentions 
that ho tried to persu ido the plainlilf to 
give an account of his earnings l.ut tho 
plaintiff rofused. And this also i< stated 
in tho arbitrators’ awarl. Tho award 
shows that it was ltrgely in consoqucnco 
of this rofusal of plainlilf that his sliare 
has been reduced and I think defen- 
dant 2’s admission that the plaint ilf was 
ontitlcd to l/'lrd sharo was cloarly based 
,on the understanding that all the joint 
iproporty should bo brought into hotch|»ot 
and that any other construction of it 
would he unroasonablo. If it was in- 
fond o*l by tho parties that this question 
of the plaintiffs separate earnings was 
to be excluded from the scope of the re- 
ference it should havo been clearly ex- 
pressed in it. As it is I hold that the 
arbitrators had authority to decide as 
they did, that plaintiffs separate earn- 
ings constituted joint property as they 
might he under Hindu law, if they were 
obtained with the aid of the joint family 
property : and even if the arbitrators 
jorred in this finding it does not vitiate 
Itheir award. This disposes of the objec- 
tion that tho arbitrators were not justi- 
fied in awarding plaintiff less than a 
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I 3rd share and tho further objection 
that they went boyoud the scope of the 
reference in treating plaintiff’s separate 
oirnings as joint family property. 

I ndor this head it is also urged that 
tho arbitrator had no jurisdiction to 
bold that the Karachi immovable pro- 
perty was not j .int family property and 
that the plaint!) wa, not entitled to a 
share in it. Hut tho arbitrators in their 
award did not say that it was not joint 
family property but that it **«- acquired 
by fiuibomal from bis self. acquired earn- 
ings and exclusively belonged to him. In 
the hands of the son9 it might, in the 
absence of a devise of tho property hv 
Will as to which : see JugmohanJas v. 

II an gal <!as (7) and Parsotutn Jiao v 
Janki Hat (8), constitute joint family 
property though not ancestral: see Mulla’s 
Hindu Law. Edn. 2. pp. 176 and 177. In 
any cs«a there is nothing in the reference 
which barred them in holding that it vvjs 
not joint family property. And Mr. 
isardas in this connexion points cut that 
oven in the plaint id’s contentions ns set 
forth in tho roferor.ee tho word "an- 
cestral' is qualified by etc." This ohjeo. 
lion in my opinion therefore also fails. 

T'»o last contention under this heading 
i< that the arbitrators went beyond their 
jurisdiction by deciding points relating 
to strangers to the reference No doubt 
the ordinary rule is that -)* thosuhii.is8 r on 
only refers to the arbitrator tho question 
hot ween tho parties the moment he* 
touches the interests of strangeis he 
cxceels his authority aid his award! 
is void. Hut this strict rule of Eng l 
lish Law obviously cannot ho applied! 
in partition case* like this, an ] the ro-J 
leronce clearly referred tho question of 
maintenance allowances and of marriago! 
and shradh ceremony expenses to the! 
arbitrators. The plaintiff himself in his 
contentions refers to the question of 
presents given tosisters. etc., and marriago 
and shradh expenses as among those to 
be settled, and he is almost necessarilyj 
estopped from raising tho plea like the 
present one. Unless such questions vverej 
settled there would bo no final settled 
ment of the disputes and the defendants: 
presumably would not have agreed to the, 
arbitration. I hold therefore that the! 
objection that the award i9 had for ex-| 

(7) 118S6J 10 Bom. S2S.' 

(8) [1907] 29 All. ?li. 
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ceediisg tlie scope of the reference is not 
substantiated. 

Tho ik xt objection raised is that the 
awani has been passed after the institu- 
tier of tho suit. On this point it is suffi- 
cient to refer to the case of Sauyer v. 
Louis Dreyfus Sc Co. (9), where it was 
held that S. 14, Arbitration Act, does 
not apply to a case like the present. 

Thcu it ir. said that the award has been 
passed ex parte without "just cause". 
As already remarked the reference is very 
wide and it includes terms approx ing the 
decision of the arbitrators even if it be 
made without enquirirs and in any way 
they liked. ThU • - *-*ry natural as the 
arbitrator! wove old ii ieud? of the family 
cf 'JO or 30 years standing, as plaintiff 
himself (limits in his letter Ex. 41. 
limy already knew the main facts giving 
ri-o to tho controversy, : ml I think it is 
quite olo-«r that the parties never inten- 
dol them to act with tho formality and 
strictness applicable in cases where the 
arbitiator is a stranger v ho know? noth- 
in;' about the dispute. Plaintiff himself 
privately corresponded with tho aibitra- 
fco;s regarding the dispute, and the 
parties by their conduct and by tho terms 
o? the referenco show that tho arbitra- 
tors wero at liberty to get inform ition 
from ono or all of them without there be- 
ing necessarily a formal meeting with all 
tho thrc9 parties present. Tin’s is con- 
firmed by Exs. 2S and 41. In Ex. 2S 
Virumal mentions that: 

“it was oulv tho other day that Govrrdlnn’s 
representatives came to tell us all about Cover- 
dhnn’s claim". 

In his reply in Ex. 11 plaintiff writes, 
"lor my part everybody has clear mono- 
poly to act ex parte.” In his deposition 
plaintiff admits that this para. 11 in 
Ex. li docs express his view of the matter, 
at any rate, prior to his revocation of the 
referenco. In this case the only formal 
meeting appoars to have been that of the 
27th August, when tho plaintiff, as I 
have already held, was present, and in my 
opinion tbo plea that the arbitrators im- 
properly acted ex parte is not established. 

I now take up the objection that the 
award has been based cn the alleged will 
of Gurdasmal which was neither pro- 
duced nor proved before the arbitrators, 
and when the parties had agreed to divide 
the property dehors the said alleged will. 
This seems to me to he the plaintiff' s 
“ (9) 11913] 7 S. L. R 1=20 I. C. 504. 
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main grievance and is a more substantial 
objection than the others. Th’docurcent 
referred to is a draft will, which the de. 
ceased father of the plaintiff got drawn 
up for him about a year before his death, 
but which he never signed. It was found 
after his death, iu a box containing this 
and other documents which the deceased 
used to keep at the otak of the arbitra- 
tor Seih Shivaldas. The latter, in ex- 
pl.tnation of the document not being 
signed, sa>s that the deceased told him 
that he intended to cousult a pleader by 
name Shivaldas and ono or two other 
friends about it, and the arbitrator 
Dwarkidas confirms this statement. 
Shivaldas’ ovidenco regarding this will is 
corroborated by his letter, Ex. 39, and is 
iu my opinion reliable. Tho plaintiff's 
pleader admits for the purpose of argu- 
ments that as the case stands, the docu- 
ment should bo hell to be a genuine 
draft will prepared by the deceased in 
tho man nor stated by Shivaldas. And 
even if any dispute cau bo raised legurd- 
ing the genuineness of tho document in 
quostiou, it is clear that tho surrounding 
circumstances at any rate justify tho arbi- 
trators in treating it as a genuine docu- 
ment, and that they hail substantial 
grounds for believing what Shivaldas has 
stated in the matter. Tho objection 
urges that this will was neither produced 
nor proved before tho arbitrators. 

It was however certainly produced be- 
fore them. Virumal says that it was 
shown to him at Seth Shivaldas' otak and 
he is corroborated in this by his lottter, 
Ex. 28, iu which he mentions having 
read the document in question Shivaldas, 
as alroady mentioned, knew of its exis- 
tence before. The 3rd arbitrator Dwarkadas 
no doubt says that bo saw it for the 
first time when the award was written. 

But at tho same time he says that he 
knew of iis existence and that Shivaldas 
might have told him its contents before 
that. Its existence is also proved to 
have been known to the parties to the 
referenco. Plaintiff at first denied 
having had any knowledge of it, but 
when his attention was drawn to Exs. 
3S— 40, he had to admit that he had heard 
about it. As regards the question of its; 
being placed before the arbitrators, it is, 
to be noted that S. 6, Evidence Act, does 
not apply to the case, for UDder S. 1, 
Evidence Act, the provisions of that Act, 
do not apply to proceedings, before an 
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arbitrator, in this respect differing from 
the English law which holds that arbi- 
trators are bound by the same rules of 
evidence as Courts of law: see Enoch & 
Zoretzky, In re (10). The arbitrators 
were therefore clearly justified in troat- 
'ing tho will as a genuino document. The 
objection further says that the parties 
t h ad agreed to divide the property dehors 
the said alleged will, but no evidence 
'has been adduced as to any such agree- 
ment, nor lias it been relied on iu argu- 
ment. 

All that was conteuded was that tho 
will was not mentioned in the reference 
and therefore it must be deemed to be 
oxeludod. As to this it is sufli riant to 
say that no particular documents nor 
any restrictions in the matter of evi- 
doneo are incntfono I iu the reference. 
On tho contrary the reference contains 
an expressed authorization : > tho arbi- 
trator* lo procool with or without 
making rnquiri s an 1 to arrive at a 
decision in whatever way they liked; 
anl in view of this, tins contention 
clearly fails. It is not a n-i where 
thorn was any oloir necessity to refer 
to tho will at all. and tho omission to do 
so dco* not, in mv opinion, justify tho 
inference that tho parties intended it 
to be excluded from consideration. Tho 
objection is therefore reduce I to the 
question whether the arbitrators were 
justifiol iu taking this document in con- 
siderattan. Now no doubt it i» the law 
[that, though tho Evidence Act, docs not 
(apply to proceedings before an arbitrtor, 
yot tho latter must not receive and act 
upon ovidonco or decide upon grounds 
j which would rondor his award utterly 
unfair or worthless. Also as staler! in 
the case of Cursetji v. Crowder (4) it is 
l well- established principle of law that 
an arbitrator ought not to hear or receive 
'.evidence from one side in the absence 
of the other side, without if he does 
giving tho side atfoctel by such evidence 
tho opportunity of meeting and answer- 
ing it. 

A good illustration of this is contained 
in that case. Thero the arbitrator had 
i: received cortain papers and documents 

from tho defendants in a suit referred to 
Ins arbitration, together with a letter 
from tho defendants containing some 
f comments on the documents sent to him, 

i ao d mad e his award without giving the 

(10) [1010] 1 K. B. 327. 


plaintiffs any opportunity of seaiog the 
said papers and documents and of meet- 
ing the iuforeuces (led ucihlo from them. 
The papers in question were documents 
which referred to particulars oi ruling 
rites of coal p. .'J12 (of ltf Horn.) that 
wore in dispute anl affected tho arbi- 
trator's de<-i-i< n. It was consequently 
held that there was «uch a breach of 
duty on the part of the arbitrat r as 
entitled tho plaintiffs t > have the aivu'd 
set aside. A recent insta' co of another 
kind is contained in tho ui>e of U*-» }• td 
Uoksr <fc Co v. Mac/ie (ll). !n that 
ca>o a contract for the sile of aUgsr 
contaiuoi no provision for the S'Hpon- 
■iou of deliveries, 

“it the prolactin) by the <*llurs was pro- 
>'iitc<l or IcMcned by catuci br/ouJ tlio*r 
control.” 

nor any similar chins. O • icg to a 
ciu*o beyond tlioir control, the produc- 
tion by the sellers u.u “prevented or 
lossaui 1," and they suspended lolivery. 
Disputo having arisen, rosourso was had 
to arbitration. A former cool r iot bet. 
ween tho parties containing such a su*. 
pension clause as the above was produced 
to the arbitrator by the toilers. The 
arbitrator made an award simply 
that the sellers are entitled to su*. 
pend delivery under this contract." 
Tho Court was satisfied that, in making 
this award, the .arbitrator was inllu. 
eno3d by the terms of tho oirlior 
contract. On this it was hold that tho 
award must bo asido, tho arbitrator 
having lieen guilty of legal roif conduct, 
inasmuch ns he bad, in making tho award, 
looked to a document other than tho 
contract, which was the only matter 
before him, or. in othor words, In, 
allowed to be given, and bad acted upond 
evidenco which was wholly inadmissible, 
and which wont to the root of tho ques- 
tion submitted to him for decision. Bub 
tho present caro is quilo ,a different one. 
Even if plaintiff did not know the arbit- 
rators contemplated takiug this will iuto 
consideration and was given no opportu- 
nity of boing heard against it, this would 
not necessarily prejudice him. The docu- 
ment was not one which he could seri- 
ously contest, in tho sense of showing it 
was not genuine or its coutests untrue. 
All that he could urge would be that it 
was unjust or had no legal validity. But 
he clearly had an opportunity to raise 

(11) [1915] 84 L. J. K. B. 822L 
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these ploas, and in fact appears to have 
done so. Even before the reference he 
''as in communication with Shivaldas as 
to the document prejudicing, or (as he 
puts it) deviating” his rights (Ex. 38); 
and in his final story of what happened 
on t .10 -7th he says the arbitrators them- 
selves toll him that there was no will, 
but only a rough unsigned document 
" inch was not genuine and that could 
not be relied on. 
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instrument and expressed the deliberat® 
intention of the testator. All I decidea* 
present is that the arbitrators could take 
it into consideration and they did Dot act 
improperly or unjustly in doing so. I 

hold theiefore that this objection is also 

invalid. 

fhe further objections taken in para. 3 
(b) of the amended plaint that the award 


This of course is an obvious lie, but it 
corroborates the evidence of Shivaldas 
that tho will was referred to at the 
meeting of 27th August, though he is not 
su, .ported by tho ether arbitrators in his 
statement, that it was actually produced 
ami inspected during that meeting. It 
was not necessary to produce it as the 
gonora! tenor of its contents was. I think, 
undoubtedly known to the arbitrators 
and parties, fn his letter. Ex. 39, Shival- 
dm offered to show tho document to the 
plain till', and it is very unlikely that the 
plaintiff did not go and see it when he 
was at Shikarpur later on during that 
month about the time he signed tho 
reference. Shivaldas no doubt in his 
evidence says that he cannot say who- 
thor tho plaintiff knew of this will 
beforo 27 th August, but his memory is 
obviously faulty as shown by Exs. 38-40. 

I hold on tho evidence that the plaintiff 
know of tho will and its contents, and 
had had an adequate opportunity of 
mooting and answering it, and in my 
opinion there was nothing improper in 
tho arbitrators taking it into considera- 
tion. It was a document which was 
clearly ro'.iablo as evidencing what the 
deceased father, at any rate shortly be- 
fore his death, thought should be arranged 
about the division of tho family property 
between his son9, and presumably he 
would be in the best position to judgo 
fairly in the matter. According to Hindu 
law, in cases like this not governed by 
tho Hindu Wills Act or Succession Act, 
it i9 not necessary that a written will 
should be signed or attested, and prima 
facie it had there fore greater validity than 
a similar document would in English 
Law. At the same time I do not mean 
by this to prejudice the decision of 
issue 7, for, as stated in the case of Vi - 
nayak v. GovinJrav (12), in order to 
make it a valid will it is necessary to be 
shown that the document is a complete 
(12J 11870J 6 B. H.C. R. 221. 


is written on an unstamped paper, and 
that the award was not made on the date 
on which it is alleged to have been mado, 
are not now pressed. The only other 
objection taken in the arguments is that 
the award is invalid as being incomplete, 
in that it does not make anv aotual parti- 
tion between the parties. This objection 
is not included amongst those montioned 
iu para. 3 (b) of the plaint, but it can bo 
taken as covered by the words “intor 
alia” in that paragraph. As ruled by tho 
I’rivy Council in the case of Makund 
Ham Sukal v. Salig Ham (13), tho 
ground for holding an award to ho 
invalid on account of its not disposing 
of all tho matters referred appears to 
be that there is an implied condition 
in tho submission of tho parties to 
the arbitration that the award shall 
dispose of them all. But hero thoro is 
no such condition implied or exprossod 
in the reference, for as there stated, the 
main object of the roloronco was to 
finally settle the disputes between the 
parties. No doubt it is the case that the 
plaintiff asks that he should got his shnro 
separately, but there is no express or. 
implied indication that the arbitrators 
were expected actually to partition the 
wholo property by metes and bounds. 
This would in fact appear impossible for 
them to have done in tho case of the 
immovable property at Shikarpur, in 
which the parties' cousins had shares, so 
the presumption is against any such 
intention. The case is also quite differ- 
ent from that of Ghulam Iluisein v. 
Saktnabai ( 1 4). where the subject mat- 
ter referred was a suit that had beon 
filed for partition and possession. In 
that case it was of course a necessary 
consequence that there should he an 
actual partition by mote9 and bounds. 

But here a division by a declaration of 
shares was quite sufficient for a settle- 
ment of the disputes between the parties, 
and no actual division by mete9 and 

Tl'.iT 118041 2 1 ~C a 1 .590=21 j7Xi7<I\ C.i. 

(14) [1913] C S. L. R. 140=19 I. C. 374. 
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bounds wa9 necessary. As ruled in the 
case of Tlhaurao v. Iladhabai (15), in 
cases where an award directs partition 
to be effeoted, it dissolves the joint 
family and from the moment of its date 
it severs their interests. 

This completes the consideration of 
the objections raise 1 to the award, and 
for the reasons Riven above I answer 
issue 1-A in the negative. It follows that 
under issue 1 the suit must he held 
barred by tho award. It is not necessary 
to deji lo issue 1.15. 

After the above judgment had been 
dolivore I, Mr. Rupchand for tho plaintiff 
chi ue 1 tbit the suit should not he dis- 
missed, but that the plaintiff was en- 
titled to a preliminary decree for parti- 
tion. on tho basis of tho award. Me 
argues that as the suit was tiled beforo 


tho award was made, the case should bo 
treated ns if the suit had been compro- 
mise), where a decree issuos i« tor ms of 
tho compromise. 

The ‘matter must howovor ho consi- 
dered with reference to tho amendod 
plaint, which affords tho only basis on 
which plaintiff’s suit was allowed to pro- 
cood. In this amended plaint, ho seeks 
to upsot tho award, and now that he has 
failed in that ho cannot claim a decrco 
on a ground which is quite inconsistent 
with his plaint, in which ho contends 
tho award is invalid: r/ Vina yak v. 
Govindrav ( 1 * 4 ). 

This viow has tho authority of the 
Privy Council to support it. Tho ci*e 
of Eshenchunder Singh v. Shamachurn 
lfhutlo (iff) decides that 
"iho determination* in a c*u*o should bo founded 
upon a case either to be found in tbo pleading*, 
or involv'd in or consi*lo»t with the caw thereby 
mad<*” 1 

and that 

"the auto of fact*, and tho sqaitios and ground 
o relief originally alleged and pleaded by Iho 
plaintiff are n>t to bo departed from." 

In accordance with this principle, 
there are numorou3 rulings to the effeot 
that a plaintiff cannot hs allowed to 
abandon his own case, adopt that of the 
defendant, and claim rolief on that foot- 
ing: cf. Shibkrislo Sircar v. Abdul 
Hakeem ill), Mylapore Iyasawmy \.Yeo 
Kay (18), Ualmukund Kesurdas v. Hkag- 
£22s2£ Kesurdas (19) and Noqendra 
(15. (1909) 98 Horn. 401=2 I. C. 481. 

(1C) [1866 67] 11 M. I. A. 7 (P. C) 
fl") (1880] 5 Cal. G02 

(18) (1887) 14 Cal. 801=14 I. A. 168 (P. C ) 

(19) [1911J 9 I. C. 401. 1 


Mohan Hay v. Pyari Mohan Saha (20). 
No doubt it can be said that the original 
plaint contains nothing inconsistent with 
tho relief now claimed, hut as .J ready 
remarked, it is tho amended plaint which 
tho Court has now to consider; and in 
any case the original *daint was clearly 
an attack on the arbit ration proceedings, 
which include 1 the award as its natural 
sequtch. I therefore rofu-o this request 
and hold that plaintiff'R suit must be dis- 
missed. 1 1 tho award is not acted on by 
defendants, he ha9 his remedy. 1 can 
hardly conceive that tho present suit 
would bar a separate suit on plaintiff’s 
til lo under the award, since defendants 
tnomselves admit plaintiff’s title there- 
under, and this title surely cannot there- 
fore ho held to be a ‘matter which might, 
an I ought to have beou made a ground 
for defence or attack” in this suit within 
tho moaning of Kxpl. 1. 8. 11, Civil 
V. C. Hut Mr. Hupohond’s application 
will in any case suffice to dispose of any 
such bar. As to costs, I see no sufficient 
reason for departing from the ordinary 
rule that these should follow tho event, 
and plaintiff must bear defendants’ costs 
including those of defendant 3. for whom 
a separate pleador’s fee is allowed. Hut 
iu draw ing up the hill of costs, allowance 
should he mado for those already paid by 
plaintiff under this Court’s ordor of 27th 
September 1915. and defendants are not 
entitled to include in their costs the 
amount of stamp and ponalty paid by 
them in rospoct of tho award. As tho 
award was mainly in their favour thoro 
is no roason why they should not have 
arranged for the stamp at or about the 
time it was drawn, especially in view of 
tho plaintiff’s suit against them. Jf tboy 
had done so they would have beon en- 
titled to recover the proportionate share 
of the stamp payablo by tho plaintiff 
under S. 29 (g), Stamp Act of 1899. 

y.k./h.k. Suit dismissed . 

155 (1915J 43 Cal. 103=30 I. C. 420. 
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Crouch, A. J. C. 
Dwarkaparsad — Petitioner. 

v. 

Firm Dipchand Parsram and another 
—Opposite Parties. 

Application No. 75 of 1917, Decided 
on 20th August 1917. 
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Arbitration Act (1899), Ss. 5 and 8- Ar- 
tut.ator neglecting to act-Procedure under 
*>• 8 is to be followed. 

Once a valid submission has been made to an 
arbitrator, it is irrevocable without leave of the 
C ourt, under S. 5and if the arbitrator refuses 
or neglects to act, the procedure laid down by 
?' b '" ado P ted - Sj long as ibe arbitrator 

holds his mandate uurevoked, tie parties cannot 
appoint a fresh arbitrator. [P 22 C 1] 

F. Castel/ino — for Petitioner. 

A imalrai Bhojraj — for Opposite Par- 
ties. 

Judgment.— This is an application to 
file an award uuder the Indian Arbitra- 
tion Act. The application is oppose! 
on the ground (inter alia) that the ar- 
bitrator whose award it is sought to filo 
was not validly appointed. It is ad- 
mittod that both parties appointed Bhai 
Itelonnl as thoir arbitrator and that a 
rcforenco to him was duly signed. This 
was on 7th February. 

At that time, Bhai Relomal was not in 
Karachi and. on 8th February Messrs 
Beharilal Kosliowdas. through their 
ploader called on Messrs. Dipchand 
I'arsiam to nominsto another arbitrator. 
To this, Messrs Dipchan-.l Parsram re- 
plied as follows: 

" Tho delay is on part of your client, at when 
wo had given Dbll Kelomal’s MUM. he "as hero 
and your client replied alter along time. The 
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nothing more than an expression of in- 
tention and, even if wo were to construe 
it as a legal agreement to name an ar- 
bitrator, the proper procedure, on its 
breach, would have been under S. 8 of 
the Act. Further, Relomal, on 11th 
March still held his mandate from the 
parties; it is not suggested, an 1 thore is 
no evidence, that lie had surrendered it. 
This mandate was, uuder S. 5, irievoca- 
b!e without leave of the Court. I must 
hold that the award was improperly pro- 
cured and set it side. The application 
is dismissed with costs. 

V.R./r.k. Application dismissed. 
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Crouch and Hayward, A. J. Cs. 

Sobh r cj Die a rkadas — Applicant, 
v. 

Emperor — Opposite Party. 

Criminal Revn. Appln. No. I20of 1917 
Decided on 23rd No vernier 1917. against 
order of City Msgistmte. SukJtur, 

(•) Workman's Breach of Contract Act 
(1859), S. 1— "A Magistrate of Police"— 
Meaning explained— Offence committed be- 
yond jurisdiction of Magistrate could be 
tried by him. 

S. 1 


arbitrator is expected within a weok mid if fco doc« 
not come, wc shall appoint another arbitrator." 

This letter was seut on 9th February. 
On 18th Messrs Cistollino and Soblian- 
mal for Beharilal called on Dipchand 
Parsram to nominate another arbitrator, 
and on 28th Fobruary having received 
no reply, tboy again wroto (Ex. 8) no- 
minating Dwarakaparsad as their ar- 
bitrator and warning thorn that, if they 
did not nominate some other person 
within 7 days, they would appoint the 
gentloman namod as sole arbitrator. On 
11th March, Beharilal Koshowdaa signed 
a rsference on behalf of both parties to 
Dwarkparsad. The reference ignores the 
previous nomination of Bhai Rolomal. 
Mr. Kimatrai, for Dipchand Parsram, 
contends that, once there had been a 
submission to Bhai Relomal, it was 
irrevocable without the leave of the 
Court and that, if Bhai Relomal neglected 
to act, the other side should have pro- 
ceeded under S. 8 of the Act. This con- 
tention must prevail. Mr. C.isteilino 
suggests that by their letter of 9th Febr- 
uary (Ex. 9) Dipchand Parsram agreed 
to revoke, and did revoke, the submission 
to Relomal. But that letter contained 


Tbe term "a Magistrate of Pclicc" in 
must bo limited to a Magistrate in tbe teriitorial 
limits of whoso jurisdiction tbe employer resides 
or earths on business. Tbcro is nothing in S. 1 
which gives special jurisdiction to a Magistrate, 
within whose jurisdiction the contract wna nindo 
or tbe advance receivrd. to try an offence com- 
mitted beyond bis jurisdiction. Both under the 
Common law of England and uudtr the Criminal 
P C. no Court, unless expressly nuthcrii'cd by 
Statute, can try any offences other than tl»o>o 
committed witbiu tbe area of iU jurisdiction. 

(I* 23 C 21 

(b) Interpretation of Statutes— Intention of 
legislature — It mutt always be presumed that 
legislature does not intend to make any alte- 
ration in law beyond immediate scope and 
object of statute. 

It must ah' ays be presumed that tie legisla- 
ture does not iutend to make auy alteration in 
tbe law beyond what explicit} declare, cithor in 
expMsst.rmsor by implication, or in other words 
beyond the immediate scope and object of tbe 
Statute. Io all general matters beyond, tbe law 
remains undisturbed. It is in tbe bichest de- 
cree improbable that the legislature would over- 
throw fundamental principles or depart from tbo 
general system of law without expressing its in- 
tention with irresistible clearness. (P ‘*3 C 1, 2) 

Sri Kishendas — for Applicant. 

E. Raymond — for the Crown. 

Crouch. A. J. C.— This is an appli- 
cation under S. 439, Criminal P. C., to 
revise an order of the City Magistrate, 
Sukkur, dismissing a complaint filed 
under the Workman’s Broach of Con- 
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tract Act. The contract was mado and 
the advance was received in Sukkur; the 
parties are British Indian subjects resi- 
ding in tho Sukkur district the work was 
to bo performed in Khairpur. The 
Magistrate held that he had. uo jurisdic- 
tion a« tho work was to he per forme l 
outside British India. Mr. Srikiehendas 
has appeared for the applicant and con- 
tends that the Magistrate, having juris- 
diction in the place whore the complai- 
nant resided and carrie 1 on his business 
an 1 where tho contract was male cooH 
tikocoguizanco of the oase even though 
t lie work was to be performed outside 
British India. Ho relie I on Ali Moaned 
v. Emperor (1) and Lit Moh r u Choivie/ 
v. l/.ir. Ch i ran Das liairagi (:) Omit- 
ting words that have no importance for 
our present purpose. S I of the Act runs 

as fo! lo as; 


When any workmen shall have received 
iroin any c?n plover, rest dent or earn i«- |, U( |. 

nt>* In my pr^sldoncv town, an advnnre of mn- 
nev on aociui.t any wviflc'wb.cb bo -hall bar* 

Sim .. J* r,orm ‘ if »Kb workman ihall 

wilfully ami without lawful or rr’iouillo rxciifo 
ntRloct or rufu-o to perform s-irh work. i-jrh cm- 


plover imv coinnlnlu to a MiRUtratrrf |». |i c r> 

.nut tbs Mash lasliall t| 

iinn. .,r a war, ml f r hrlngli* I f • 

work-nan in. I shill Uaran 1 Jc'.-inine tVci*-." 

It iscloir ‘h it tho olVoo :i< will, which 
the Magistrate is to deal i- thn* of ’\vi|. 

fully oegloeting or rof , 

tho work undertaken." This is brought 
out even more dear I v by the preamble 
to tho Act. which recites that 
It Is lost and proper (hat para n prilty -f neh 
iraudalout breach of contract -hould bereb-'ct t, 
punishment," 

The ellcot of the Act was to make 
broach of contract in certain cases punish- 
ubl° a 8 a crime. By S. 3, Criminal I>. 

1 HB 2 , it was declared that in every 
enactment passed before that Code came 

Bolt M°i X, T ,9i0n ‘‘'Mktrateof 

» ohco should bo deemed to moan ’Pro. 

Bidonoy Mag.strate". By S. 19 of that 

Co lo, and S. 20. Act 6 of 1898. a Presi- 

aU8, * t .H 16 * ,xerc,90s jurisdiction in 

w hST W . ,th,n tho P™M«oy town for 
' b.ch he is appointed. Now it must 

always be presumed that the legislature 

*°. m:l - 9 ‘ lny alteration in 

fci.Ir in b .'° nd What ex P ,ici ‘y declares 
o.tl or n express terms or by implication 

Lono o \ v! VOr . r b0von ' 1 the ^mediate 
8copo and_objeot^of the Statute Tn all 

<U ‘ l.'j) 80fi S " L ' R ‘ 5G=35 ^ C - ^ = HCr' 
(2) [1893] 25 Cal. C37. 


general matters beyond, the law remains! 
undisturbed. It is in tho highest degree 
improbable that tho legislature would 
overthrow fundamental principle*, or do 
part from tho g«*noril sysiorn of Jaw, 
without expressing its intention with 
irresistible cletrncss.* Heme v.c must 
limit ll.c ton. ".i Magistrate of Police" 
or "Presidency M.gi-iiate" to a M.vis. 
trato in the rorrito.id limits of v.hu-e 
jurisdiction the on. plo\»r r< H 'c, or c-rJ 
rias on h-jfinoss. For tho li .'r .i the! 
employ* r to lodge tho complaint ii con* 
fericd *•} tiio fact cl his having hi- i >i 
dence cr ph.co of business in a cOitiin 
ll'co; hud the Magistrate U- special 


pm - lie n taea f ho ij appoijilo i fax 
i»» -v T ere i nothiog in 1 1 . i 
lion which gives -pecii! jurisdiction to a 
Magistrite in tho place where the ad , 
var.ee w*i§ rcccivoi or the contract was 
,n u! °. *n I ..>th uo lor tho Common I tw 
an 1 under t !*e Criminal Procedure Code ‘ 
no Court, unless expressly authorized bv 
Statute, can try toy crimes other than 
those committed within tho area of it*>» 
jurisdiction. 

The offouco created hv the seotion 
oduM, under the ordinary law, !o 6 lied 
bv auy Court having jurisdiction iu the 
place where it was committed, that is i 
whero the work had to bo carried out.' 

I u-lcr tho Common law of England, the 
exoreneof criminal jurisdiction was limit- 
c -1 to crimes com mi Hod within the limits 
of England -an 1 its porta and haibcurt. 
The punishment of the offences i» the 
special province of the Sovereign within 
whoso territory they are committed, ar.d 
this general principle is recognized in tho 
Penal Colo (sections 1—3). It cannot, 
l>o assumed that tho legislature intended 
to override this fundamental principle 
oi English Criminal Procedure in the ab- 
sence of any indication of such intention. 

I am of opinioo thorefore that the lower 
Court acted rightly iu acquitting the ac- 
cused. Tho case of Ali Moliamed v. 
Emperor (l) merely decides that residen- 
ce and carrying on business within the 
area to which the act has been extended 
confers a right to lodge a complaint be- 
fore the nearest Magistrate empowered in 
that area. The decision followed Lai 
Mohan Chowbey v. Ilari Char an Das 
liairagi (2). In that case the defondaut 
had entered into a contract with the 
complainant at Calcutta to do work in 

•Maxwell Sid Edu. 1'. 113. " 



21 Sind 


Emperor v. Nadar 


the North Western Provinces, and the The 
question for decision was whether a Pre- 
sidency Magistrate had jurisdiction in view 


of the fact that the breach had taken place 
outside his jurisdiction, and the decision 
was in the affirmative. The judgment 
roads as if the Court considered that 
jurisdiction was conferred by thefsct that 
tho contract had been made in Calcutta, 
hut it may bo inferred from the report 
that complainant had his place of busi- 
ness in Calcutta. The dscUion form3 no 
authority whatever for contending that a 
Magistrate can deal with a breach of con- 
tract committed outside British India. 

I would reject tho application. 

Hayward. A J. C — I concur. Tho 
jurisdiction is prima facie local. No au. 
thority has been advanced for oxtending 
the sco po of tho Workman’s Breach of 
Contract Act hoyond British India. Of- 
fences thereunder are not offences within 
the meaning of Ss. 4 (l) and 40, I. P. C. 

V.R./R. K . Applicatio n rejected. 

A. I. R. 1918 Sind 24 

PRATT, J. C. AND CrOCCH, A. J. C. 

Emperor 
v. 

Nadar— Opponent. 

Criminal Report No. 16 of 1918, Deci- 
ded on 11th March 1918. 

Criminal P C. (1898), S. 250-Order »o 
pay compensation where complaint is vexa- 
tious in one particular only is not justified. 

An order lot compcDSition under S. 2J0. can- 
not b* justified merely because the complaint 
filed w.ts vexstious iu ono particular. An 
award of compensation can only be made where 
there bus bom a compile di-chargv or acquittal 
of tho accused on all the heads of tho charges 
ogaiust him. [P 24 C 2J 

T. G. Elphi/iston— for tho Crown. 
Judgment. — This is a report by the 
Additional Sessions Judge, Sukkur. in- 
viting our revision of an order made by 
tho First Class Magistrate, Tando Adam, 
under S. 250, Criminal P. C., directing 
tho complainant to pay the accused a 
sura of Rs. 50 as compensation for 
bringing a false or voxatious complaint. 
Tho complainant, a Bania and a petty 
land owner, refused to grant the accused 
a further lease of his land, and this re- 
fusal led to a quarrel in the course of 
which the complainant sustained injuries 
which necessitated his going to hospital. 

The complainant then filed a complaint 
against the accused for hurt under S. 323, 

I. P. C., and criminal intimidation under 
S. 506, I. P. C., and theft under S. 379, 

I. P. C. The charge of theft referred 
to the loss of complainant’s ear-ring. 
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complainant said that the ear- ring 
was dropped on the ground in the course 
of a quarrel and the accused picked it 
up and refused to return it. The Magis- 
trate discharged the accused on each of 
these offences, but it cannot be said that 
the charges under S. 323 or S. 506 were 
frivolous or vexatious. A threat was 
uttered and the Bania did receive in- 
juries in the quarrel and his witnesses 
depose that those injuries were inflicted 
by the accused. But the Magistrate has 
discharged the accused only because he 
thinks the witnesses aro unreliable and 
their evidence perhaps exaggerated. There 
is however reason for thinking that the 
charge under S. 379 was vexatious. Tho 
Magistrate disheliovcs the evidence that 
the accueod took the ear-ring and accu9a- 
tions of theft are very often introduced 
into complaints of patty assaults in tho 
hope of the complainant receiving im- 
mediate attention either from tho Magia- 
trate or from the police. But wo do not 
think the order for compensation con ho 
justified merely because tho complaint 
filed w as vexatious in ono particular. No 
doubt the words used in S. 250 are that 
the accusation is frivolous or vexatious, 
and this wording might bo construed as 
referring to tho accusation in respect of 
of each'individual charge. But if this 
he tho correct construction of tho section, 
it would lead to the result that tho ac- 
cused might undor the samo complaint 
be convicted and sentenced on ono ho id 
of chargo and yet awarded compensation 
on another head. It was hold in fchocase 
of Multi Bowa v. Jholtt Santra (1) that 
this was not tho correct construction of 
the section and tho award of com pens® -j 
tion could only he made when there has 
been a complete discharge or acquittal. 

We think tho intention of the section is 
that an accused person who ha9 boon 
unnecessarily brought to Court should 
receive compensation from the person 
making the false accusation. That is 
not the case here, for whether theaccusedj 
did or did not steal the car ring there 
were good grounds for the complainant 
obtaining process to enforce his atten- 
dance in Court to answer other chirgesj 
of hurt and criminal intimidation. W* 
accordingly reverse the order made by 
the Magistrate under S. 250. Criminal 

P. C.. and direct the compensation, n 

paid, to be refunded. 

v.r./r.k. Orderreyersea 

(1) [1897] 21 Cal. 58. 
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Pratt, J. C. and Crouch, A. J. C. 

Emperor 


Sind 2-1 


v • 

Sumar and ot'iers— Opponents. 
Criminal Repoit No. 10 of 191S, De- 
cided on 28th February 1913, mado by 
2o«l Ad i 1 Se>s. Julge. Hyderabad. 

Criminal P C <1893*. S. 250-Order to 
pay componul.on against person only insti- 
gating to give false information it invalid. 

3. *50 docs not warrant an order t> jav com* 
ponsation against a pc'ton a ho oulv instigate* 
toe giving oi false ioformuioo but alio dees not 
hunx If in ike tho complaiut or give the informa- 
tion lo tho I'olico. ‘ I 25 C 2] 

T.Ci Elphinstrn—tor tho Crown. 
Judgment —This is a uport by the 

Additional Sessions Judge, ll\d«*r,»b.ij, 
under S I3S. Criminal P. <!.. for rcvi,iou 
of an ordor |*ttssed by the City Magistrate. 
11 yd or ibid. 

The case before tho City Magistrate was 
onom which 2 accused »ud prosecuted 
lor tin* olio »ite of elioft on au information 
to the |>'d ice by Din MshouAl. who lift! 
boen instructed to mo so b> Haji Ahmed, 
tlm owner of the stolen cattle. The City 
Magistrate d • iltheae 

ing that the prosecution was frivolous or 
vexatious, um Ivan order under S 2oO.Cn- 
muni P. C.. ro miring llaji All Ahmed 
whom he describes as tho complainant, 
to pav lo tho accused Rs. 100** campons*, 
tion. Tho Additional Sessions Judge ro- 
fers the caso to us on the ground that it 
was not competent for tho City Magistrate 
to mako that order. 

'I he Magistrate was clearly wrong in dos- 
crihmg llaji Ahmed as the complainant, 
for no complaint had been tiled in the caso. 

1 ho case was instituted not upon com- 
Plaint, hut upon information lo tho Police 
winch was lodged by Din Mahomed. If 
the Magistrate considered that Din Maho- 
med was responsible for tho false ac 
cuaat.on it v^s open to him to require 
, Mahomed to pty compensation. Bat 
the Magistrate found that Din Maho. 
med was not responsible for the false ac- 
ousation. be could not make an order 
agamst Din Mahomed for the reasons given 
hv tins Court in the case of Emperor v. 

7 1 *- lhlt ‘he object of the sec- 
tion is that compensation should bo re. 

coverahle from the person responsible for 
the false accusation But as pointed out 
b> the Ad Jitional Sessions Judge the 
•g ee* of that rnlin* is tha 

i (wi7j it s l r 65=rrnnsj 
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son who actually gives tho information 
does not know his complaint to be false, 
he cannot bo made to pay compensation, 
an 1 it doe-: not imply the converse pro- 
|K>iif ion tint the person responsible for 
tho false accusation can he made to pay 
the coriipon- uion. oven if hedees not him. 
seif make the c miphint or give informa- 
tion to the I’olico 

Section 250. C.imin il P. C..doos not war : 
rant an or ier to pay comp osationagaiu-tj 
a person who only instigates t i.o livin ' 
of false information. We, thoreforo ro 
verse the order of tho lower Court an » 
direct that the com pens » tion, if paid ho 
refunded lo llaji Ahmed. 

v n ,t K * Order reversed. 

A I R. 1918 Sind 25 (2) 

Pratt, J. C. and Kemp, a. j. c. 

M t. Jan 1 : iit if— Applicant, 

v. 

Shi vram Raf.ijt — Opponent. 

Criminal Revn. Applo. No 38 of 191$ 

o" y w' 1UI8 ’ from orrit >* 

of Ad II. City Magistrate, Karachi. 

Criminal P C. 118981. S. 488- Hindu wife 
leaving hutb.nd . house without cause- She 

K l '!• V° maintenance on return to 
hutband a house. 

Th.. du | , ol . husband to maintain bis ivifo 

Jllmln l" P a a ■ *"* 0«*Jcr the 

Oriiu.nsl I r.crduroC dc it |. aubji-ct oulv to 

Us* wife . cbaxl.ty. When. Hindu *|f 0 tli C ro- 

f.re leaves her liu. baud'* houso without gojd 

“•‘■••"•■c* i* only aus- 

r odcd and ehcha.the right to Mum to her 
hu.Ksud • bouse at any time and claim to bo 

n ni*? , m ‘ . IP 2G c ij 

U It. Lhartdt ramam — for Applicant. 

/^flrsrnm Tolaram— for Oprotent. 

T. G. Ei phut ston— for the Crown. 

Judgment.- This is an application 
for revisioi, of a„ order made by tho 
Additional City Magistrate. Karachi, un- 
dor .V 4 33, Criminal P. C., refusing the 
applicant s petition to order her husband, 
opponent, to pay her maintenance. The ' 
applicant left her husband on 4th June 
1916. alleging that her husband ill- 
treated her. On 8lh June 19 j 6 the 
husband gave notice accusing her cf theft 
and forbidding her to enter his home. 
-Next month the applicant tiled a suit for 
restitut-on of conjugal rights, but it was 
dismissed for want of prosecution in 
December 1916. She then filed this ap. 
plication for maintenance on 18th Janu- 
ary 1918 and on this application- the 
Magistrate, holding that cruelty was nofr 

proved and that she left her husband of 
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her own accord, concluded there was no 
justification for tho application. But the 
allegation of cruelty is only relevant to 
the claim for separate maintenance uncer 
the proviso to sub.S. (3) and sub S. (5). 
Under Hindu law the duty of the hus- 
band to maintain bis wife is absolute, 
Pa rami liamoyya v. Mahadevi (l). and 
under the Criminal Procedure Code it 
is subject only to the wife’s chastity, 
S. 488 (4). 

i Further even if she left her husband’s 
house without good cause, her right of 
maintenance h only suspended: see 
Surampalli Bangaramma v. Surampalli 
\Brambaze (2) She has the right to return 
to her husband's* house at any time and 
claim to be maintained by him. The 
husband’s refusal to maintain her is 
avowed in bis notico of 8th Juno 1916, 
but Mr. Pursrarn relies on the dictum in 
Oavariihanker v. Bai lieva (3) that if 
tho wife voluntarily leaves tho husband 
without being justified in doing so. she 
is not entitled to claim maintenance. 
That passage only refers to tho wife’s 
claiming separate maintenance. This is 
evident from tho context, which implies 
that cruelty or ill treatment is evidence 
of refusal to maintain, as was subse- 
quently hold in Bhikaiji v. Maneckji (4). 
Tho applicant is clearly entitled oithor 
to maintenance by her husband in his 
house or to receive a separate mainten- 
ance allowance. We accordingly reverse 
the order of the Additional City Magis- 
trate and remand the application for 
disposal on the merits. 

V.R./R.K. Application remanded. _ 

1. (1910) 34 Horn 278=5 1 C 9C0. 

2. (19CS) 31 M.td 338. 

3. (1903) 5 Horn L R C’4. 

4. (1907) 9 Bom L It 359. 
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Hayward, J. C. and Crouch, A. J. C. 

Pamandas Khemchand and others — 
Plaintiffs — Appellants. 

v. 

Hiranand Khatanmal and others — 
Dofendant9 — Respondents. 

Second Appeal No. 43 of 1914, Decided 
on 20th October 1916, from decision of 
Joint Judge. Hyderabad. 

(a) Civil p. c. (1908). O 34. R 1 — Court 
cannot srll right, title and inteiest of per- 
sons not part, to — S?pcrete *uit by first 

gee without impleading 


each other — Sales under separate decrees — 
Right of purchasers indicated. 

A Court cannot fell the right, title and interest 
ct any person who is not a party to the suit. 

£ p 28 c « 

’* here two separate suits are filed by a first 
and fecond mortgagee respectively, neither im- 
pleading the ether, aud each brings the property 
mortgaged ro him to sale, the present right of 
possession and enjoyment of the property passes 
to the firet purchaser and this right cannot be 
sold again. (p 28 C 1] 

"here the second mortgagee brings the pro- 
perty to sale first, and the purchaser obtains 
pcssession. flic |urcbasrr under the first mort- 
gagee's decree has no right to turn him out but 
he can. qua first mortgagee bring the property 
to sale in a properly framed suit. IP 28 C 1} 
Where the first mortgagee brings the properly 
tosale first, and the purchaser obtains p< ssession, 
the purcharor under the second mortgagee’s de- 
cree has no n ore than the rights of the second 
mortgager; bo has no right to possession 

(P 28 C 1] 

(b) Civil P C. (1908), O. 34. R. 1-Suit by 
puisne mortgagee— Prior mortgagee implead- 
ed— Court should not ordinarily permit sale 
subject to mortgage. 

A puisne mortgagee may sue for sale without 
making the prior mortgagee a party to th«* suit; 
but where the prior mortgagee is impleaded, tho 
Court should not ordinarily permit a sale subject 
to the first mortgage The proper form of tho 
decree is Form No. 8 in 'Appendix D. Civil 

P. C. IPV»C2| 

(cl Civil P C. (1908). O 34. R. 1-Duty of 
Court in ordering sale 
When a person bolding both a first and a 
second mortgage sues od tho fecond mortgago 
only, tbo Court should ordinarily refuse to order 
a salo unless it bo freo of both the mortgages 

(P 28 C 2J 

Kimatrai Bhojraj — for Appellant 8. 
Motiram Iiamchand — ft r Respondents. 

Crouch. A J. C.— In this case plain- 
tiff obtained a mortgago decree on a first 
mortgage, ordering that properties in 
lists D, E. F, G and H to be sold subject 
to the condition that properties D, E. F 
and G were to be sc Id before II, which 
had been bought by private sale by de- 
fendants 8 — 13 and bad passed into their 
possession. The mortgagor had however 
executed three other several mortgages of 
properties D, E. and F respectively in 
favour of the plaintiff. On esch of these 
three mortgages a separate suit had been 
instituted and’orders for sale had been ob- 
tained. Sales in pursuance of these decrees 
were effected hut at a date subsequent 
to the date of the decree obtained under 
the first mortgage. The purchasers were 
the defendants 8 and 9 and some stran- 
gers. At the sale, it w*a« notified that a 
•l?cre3 for sale h id been obtained by the 
firs* mortgagee. 
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In execution of his decree on the first 
mortgage, plaintiff applied for sale of 
properties G and II. No one appeared to 
oppose, and an ex parto order was passed 
for the sale of these two properties. But 
on the application of defendants 8—13, 
who contended that property H should 
not he sold until G had been exhausted, 
for G had not been mortgaged a second 
time and was still in the hands of the 
mortgagor, and also D. E and F sold, the 
Court held that execution should proceed 
against G only iu the first place, leaving 
plaintiffs to file a fresh application for 
the sale of properties D. E. F and II. 
On appeal this order was affirmed, but 
there was a declaration added that pro- 
perties D, E. F and G should I o exhaust- 
ed before II was brought to sale. Plain- 
till’s legal representatives now appeal, 
asking that (l) G he sold and that if tho 
whole debts ho not realized, that II ho 
sold; and that it he dcclarod that proper, 
ties I), K and F aro not liahlo to ho told 
at all having already been sold under tho 
decreo of tho second mortgagee; (21 they 
allogo they have a grievance in that tho 
first Court varied its order for sale though 
passod aftor due notice; and (3) that in 
any caso, tho original order of the first 
Court that tho proper ties G and II he 
brought to salo shoutd h« restored. Tho 
two last objections may lodisposodof 
vory briefly. It is contended that the first 
Court had no power to ro\iew. or amend 
an ordor for salo once duly passed, and 
that tho original ordor for salo of all 
the properties should be roatoied. But 
it is not admitted that tho original or- 
der was duly passod, for it is not ad. 
initted that notice was issued. This 19 
a question of fact into which we cannot 
inquire in second appaal and 01.0 for the 
solution of which the record offers no 
material Furthor we are of opinion that 
a Court has full powor to vary any order 
for sale in execution which it has passed 
through ignorance of material facta. We 
cannot restore the order which we con- 
sider was legally and properly set aside. 

Mr. Kimatrai contends that, once a 
proporty has been 6old under a n ortgage 
decree, it cannot be sold over again, and 
that if it be again sold the conflict bet- 
ween the two purchasers will bo deter- 
mined not by the priority of the mort- 
gages under which the property was 
brought to salo. hut by the priority of 
tho purchase. If this he the law. no 


Sind 27 

title wifi pass to tho purchaser under the 
sale which uculd he held under the order 
now appealed against and his clients 
would he exposed to tioo. In sup- 
port of the.-o somewhat StnitliDg asser- 
tions, Mr Kimatrai has been ablo to cite 
reported decisions which seem to oiler 
support, a.-: , - oesemi y to deal 

with (ho point* 1 me length. 

It will, I believe, simplify 1 he discussion 
if I first state as briefly us jossihle what 
the law is. As we are dealing with 
simple mortgages only, it is unnecessary lo 
bring the complications occasioned by the 
English form of mirtgage into discus- 
sion: (1) When an owner mortgages his 
property by simple mortgage, the mort- 
gagee obtains nothing n ere than a right 
to obtain from the Court nn ordor that 
the property ho sold. Inasmuch as the 
estate is rot vested in the mortgagee, 
there is no right of foreclosure: soo 
Ss. 58, CO and G7 (a), T. P. Act. 1882. 
Tho rule follows inevitably from the 
form of mortgage. As tho properties 
with which we are now concerned aro 
net situate in Karachi we need not con- 
sider the effect of S. 69. 1 

(2) If a mortgage he w ithout possession, 
the mortgagor retains (l) a right to re- 
deem: and (2) the right of physical pos- 
session and enjoyment, and also a limi. 
tod jus abuteodi: see S. 66. T. p. Act. 

(3) When a mortgagor soils his interest 
in tho mortgaged property or executes 
further charge on it. ho can transfer 
or charge only such right, title and in- 
terest as is still vested in him; for no 
one can legally dispose of property which 
is not his. Ordinarily, he can transfer 
the right of present possession and enjoy- 
ment of tho right to redeem and nothing 
more. After executing the second mort- 
gage he ha9 the right to redoem the se- 
coud mortgage and if the second mort- 
gage be without possession ho also re- 
tains the present right to possession.' 

(4) Where a first mortgagee brings the 
mortgaged property to sale in a suit in 
which the mortgagor, but not the second 
mortgagee, is a defendant, the purohaser 
takes (1) the right of the mortgagor to 
present possession and enjoyment; (2) 
the right of the mortgagor to redeem the 
second mortgage; and (3) the right of the 
first mortgagee to bring the property to 
sale. In such case, the first mortgage 
is deemed to he kept a!i\e :md not to 
merge >» the equity of redemption and 
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can bo used as a shield against theclaimof 
the second mortgagee: Mata Din Kaso - 
dhan v Kazim Husain (i) and Chaudul- 
bai v. Basatmal Topanmal (2). 

The Court cannot sell tho right, title 
land interest of any person who is not a 
'party to the suit. Umes Chinnier Sircar 
Jv. Zahnr Fatima (3) and Chantiulbai v. 

! Basarmal Topanmal (2). Hence it fol- 
lows that a puisne mortgagee who is 
not impleaded is not affected by a sale. 
Tho right to redeem the first mortgage 
and the liability to I e redeemed by the 
mortgagor or his transferee, persist. 
Neither in this rule uor in the following 
do 1 purport to deal with tho effect of 
notice or estoppel both of which may 
have results which do not properly come 
within t ho scope of the law of mortgage. 
(5) Whore a second mortgagee brings tho 
mortgaged property to sale in a suit to 
which the mortgagor, but not the first 
mortgagee, is a defendant, the purchaser 
takes (1) tho right of tho mortgagor to 
present possession and enjoxmrnl and 
(2) the right to redeem the first mortgage. 
(G) From these two rules it follows that 
l where there are two separate suits file 1 by 
.tho first and second mortgagees respec- 
tively, neither impleading tho other, and 
.each brings the property mortgaged to 
jbira to sale, tho present right of posses- 
sion and onjoyment passes to the first 
purchaser and this right cannot be sold 
again. 

Hence, where the sscon 1 mortgagee 
brings tho property to sale first and the 
purchaser obtains possession, the pur- 
chaser under the first mortgagee’s decree 
has no right to turn him out but ho can, 
qua first mortgagee, bring the property to 
salo in a properly framed suit. And where 
the first mortgagee brings the property to 
sale first, and the purchaser obtains pos- 
session, the purchaser in the suit file! by 
the second mortgagee has no more than 
the rights of second mortgagee: he his no 
right to possession. (7) Whore the first 
mortgagee, before the second mortgagee 
has brought the property to 9ilo. obtains 
a transfer of tho right, title and interest 
of the mortgagor, then having the legal 
title of tho mortgagor vested in him. he 
can foreclose t he second mortgagee. This 
was the position dealt, with in the case 

1 (1991) U AH 132 (F B) • 

2 A I R 1914 Sind 131=23 I C 67=3 

SLR 261. 

3 (1891) 18 Cal 161=17 I A 201 (P C). 
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of Chandulbai v. Basarmal Topanmal 
(2). If the second mortgagee chose to 
exercise his right of redemption, the 
first mortgagee, a3 holder of the equity 
of redemption, would, it seems, be 
entitled in his turn to redeem both the 
first and second mortgages; but this is a 
position which no Court seems to have 
been called on to deal with. (8) A puisne 
mortgagee may sue for sale without mak- 
ing tho prior mortgagee a party to the 
suit but where the prior mortgagee is im- 
pleaded, the Court should not ordinarily' 
permit a silo subject to the first mortgage. 
For, it is the duty of the Court to make 
a decree which shall deal finally with the 
question between tbe partiesand preclude 
the necessity of further litigation for an- 
forcemeat of any right arising out of tho 
mortgage or mortgages in question. 

The proper form of decree is No. 8 in| 
Appx. D, Civil P. C. The second roort ( 
gageo an 1 the mortgagor are given suo-j 
corsixe opportunities to redeem. If tho 
second mortgagee fails to redcom the first 
mortgage, his suit is, at the option of tho 
first mortgagee, either, dismissed— that 
is. he is in effect foreclosed— or tho pro- 
perty is sold fro o of both mortgages. Tho 
right of a puisne mortgagee to sue with- 
out impleading tho prior mortgageo is 
given by the explanation to 0. 34, R. 1. 

If follows that, where the person who 
holds both a first and second mortgage 
sues on the second mortgage only, tho 
Court should ordinarily refuse to order a 
salo unless it bo free of both mortgages. 

As to the duty of tho Court see 1 /enkata. 
ramana Iyer v. Gompertz (4) and Sundar 
Singh v. Bholu (5). We are now in a posi- 
tion to apply the law to tho facts of this 
case. When the plaintiff brought the pro- 
perties D. E and F to salo by right of his 
sox'oral puisne mot tgiges, the Court should 
properly hive insisted on the property 
being sold free of all charges which the 
plaintiff held; had it don9 so. very much 
unnecessary litigation would have been 
avoided. But where property i9 sold in 
execution of a mortgage decree, the que9- 
tion what was the nature and extent of 
the interest sold depends not on what the 
Court might hive done or ought to have 
done but on what the Court did. what 
the Court intended to sell, and what the 
purchaser had reason to think that he was 
buying: seethe cases cited iothejudg- 

4 (1903f 81 Mad 425. 

5 (1893) 20 All. 322. 


Pamandas V. Hiranand (Crouch, A. J. C.) 


ms 


Pamandas v. Hiranaud (Crouch. A. J. C.) Sind 20 


ment of Stanley, C. J , in Inayat Singh 
v. lzzatunnissa Begam (6). In thi9case, 
both Courts have helJ that the sale was 
subjeot to the decree for sale obtained 
under the first mortgage, and accordingly 
the defendants, 8 — 13 obtained only the 
right to redeem the first mortgage and the 
right to present possession. The plaintiffs 
as first mortgagees now have the right to 
bring the property inartgigel to th-rn to 
sale tree of all encumbrance* unless their 
mortgage bo redeemed. I will now ex- 
amine the various cases which Mr. Kima- 
trai has reiicd in argument. 

In VtnkiilaiarAsammah v. Ramiah{7) 
the same property was mortgaged to two 
several persons. The first mortgagee 
brought the property to sale in a suit to 
wh:ch the second mortgigee was not a 
par'.y, purchased it himsetf and obtained 
possession. The s-'oond mortgagee then 
brought tho proport y to sale in a suit to 
which tho first mortgagee was not a p.rty 
purchased it an I succ-o lc l in disposses- 
sing the plajutilT. The plaintill sued for 
possession, ft was hold that nothing 
whatever passed to the defendant hy the 
sec .ud sale and possession was awarded 
to the plaintiff. Tho learned Juig.-s 
not in agreement as to whether tho do 
fciidant s nior;gago was caiKt’de of hein 1 
Mill enforce i This •; illu •. » ni »n of 
Hr. 1 f> and fi above givou. Both Judge* 
hel i : ii *. h fei i in! to 
purchase ol the right* and im<>ot-; >,t 
i v rnort >r hoc suss . 
beou sold to the plaintiff, hut they dil 
not a*-« rl that delondmt >* sec , ml mors, 
gagee had lost anything by tho hale to 
plaint ill. ivjrn.it:, .1., w is «.f opinion that 
bis right ii; I not 1 oeo allceud by tho 
“l« : IoD0 *- J -. thought it possible that 
defendant might be barred of any further 
remody by having already brought a suit 
on his mortgage. 

In Nanack Chand v. Teluckdye Kotr 
the o vnor of certain property mort- 
gage i it, on tho same day by two several 
deods, to two several mortgagees. Both 
mortgagees obtaine I decrees on thiir mort. 
gages as against the morigrgor only. The 
defendants got tl.eir decree first and 
under it brought tho right, title and in- 
terest of tho mortgagor to sale, purchased 

it themselves anu obtained possession Tho 

plaint.f73 sub? e«i u ent I v got a de cree on 

G. (1906) 2? All 97. 

7. (1878*80) 2 M*J 103. 

8. (1830) 6 Cal 205. 


thoir bond and also bought the right, titlo 
and interest of the mortgagor and bought 
the suit for recovery of possession It was 
held that the right to po**ession depended 
not on the priority of the mortgutc bub 
on the priori! v of possession. This was 
of coarse, a p -rf ei'.y co- rect st it mi nt of 
the lew : the particular facts. 

L-'or, whelh. r d.-fendant^ mortgage 
was first or fi cor «. hr* r cv« rlh* 'e^s oh. 
tained h\ his |<urcha*i. il: r*i »s-«*rir right 
to |K>ssessiou ve-ted in Hi*? i ? . •; r i *. ig- i and 
if plaintill desired to rais> 1 hn <(•««-• i..n 
ol prioiity of mortgage, Ik* *' o d ‘ avo 
d.mo so in a properly constituted suit. >n 
Sundar Singh v. Bholu (5) tho pi .inti Ife 
sued (or s ilo on a second rr.orlgngo. They 
had already obtained a decree for sale on 
a Grab mortgage. It was hold that thoro 
was nulling in the Civil Procedure Code 
or the Transfer of Property Act which 
prevented tho holder of two independent 
m >rtc-tges over tho same property from 
. b lining decree for *a‘e on each of the n 
in a separate suit. But the learned Judges 
a Med the following obiter dictum : 

Wh«l b .jefll Ih** two dorr*** will b* I >tbo 

it Is dlciicuii to Me, except that the 
1 1 lintii!* may cx.cueono ol time deerro* by 

• at.r r»f the pro( oil* . au J It ll.ua la a itirplus 

• Bay ( rot. bl ;»:? -eh 
i*. .t .i.rj lu* iu i Mention .1 t bo olbi r deer* c. On* 
I'diiv'i {uitecliac I hut tie plaintiffs Cannot 

• *1 III* I ray * - i (I till o.mu .t 

• Ii u«. .I- • 'it j c • i dial, 

r would Uaeiliu^ Ihc equity ol' r.‘J« tllptlnu, 

» riRlu lucli it mil ickui . died or i i gnh d 

' 1332 «nd • uld >«• * miiotdel width 
I*..* ir n u.uck :.i b. .3. :u Ot ih-t Act. Thit 
C..uri Iii M ill Ihn A'tmu/.'iu v. A'Uiin Unwin 
(1*. which u*s Ur.i lolliAiu iu iii ii u \ olb*rc.* 0 « 
1.4-oc Railed that tueloioutim tlllio I ci*la»Uro 
pui an cn llotbo abuse* wliloli fixl-ted 
Ufaic Act \ ol IS 2 came ii. I > lorcc. ni.d that 
tbcia e«u Iduo >nlo of equity ot l«deut| tioO 
apart from the property il.«|( i.t ;ho Imtaucc of 
the mortg.gcc. " 

Though isolated sentences iu this pa >3- 
age suggest that uovel rules of law wore 
being laid down, tho passage taken as n 
whole i9 found to do no more than declare 
that the Courts should not allow- a per- 
son who holds two independent mortgages 
to bring tho property to sale piecemeal 
(R. 8). In j lata Din Kasodhan v. 
Kazim Husain (l) the first mortgagee 
had obtained a transfer of the right, title 
and interest of the mortgagor. Tho 
second nurtgigr* bo i*h'. a suit for sile 
of the properly without sekirg for re- 
demption. It was held that the first mort- 
gagee, not having exhibited an inten- 
tion of forgoiDg altogether his rights 
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under his mortgage-deed was entitled to 
keep it alive and to use it as a shield 
agaiust the claim of the plaintiff to the 
extent of the amount due to him on the 
day on which ho took the assignment of 
the mortgagor’s interest, and also that 
the plaintiff could not bring the property- 
mortgaged to him to sale without first 
redeeming the prior mortgage. 

The bare decision in this case presents 
no special loatures and is in accordance 
with Hr. 7 and 8. But iu his judgment 
Edge, C. J., expressed the opinion that 
under a decree for sale in a mortgage suit 
the property which might he effectively 
brought to sale was the specific immo- 
vable property and not merely the rights 
and intoros'.s of the plaintiff and his 
mortgagor in such property and that as 
a gonoral rulo a mortgagee had no right 
to bring mortgage 1 property to sale with- 
out rodooming the prior mortgage. It 
is dillicuit to understand what is meant 
by saying that is the “specific immov- 
able proportv“ which is brought to 9ale. 
Mr. Kimatrai contends that under a 
sale in .execution of a mortgage docree 
tho whole specific immovible property, 
the feo simple in fact, is sold, and conse 
queutly cannot bo sold again. But. in a 
proporly drawn decree it is not the pro- 
perty without qualification that is sold 
but the “mortgaged property." Aud it 
is well established that no Court has 
ju rid ietion to dispose of property or in- 
terests in property vestel in parsons not 
parties to the suit before it. With the 
exception of dicta of tho learned Chief 
Justice in this judgment there seems to 
be no authority whatever for contending 
that the Court cm sell the fee simple of 
an ostate notwithstanding that it is not 
wholly vosted in the parties whose 
rights it is adjudicating. 

In asserting that a puisne mortgagee 
cannot bring the property to sale without 
first redefining the first mortgage tho 
learned Chief Justice may be construe! 
as having raise 1 a moro rule of procedure 
into a rule of substantive law having 
universal application. But it would he 
fairer to restrict the application of every 
part of his judgment to the facts with 
which he was actually dealing If this 
be done it is consistent with the view 
adopte 1 iu recent legislation Unfortu- 
nately the confusion suggested by this 
julg.nent has been completely cleared up 
by the framers of the new Civil Pro- 
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cedure Code. Formerly, the Transfer of 
Property Act contained not only the law 
as to mortgages but also the rules of 
procedure to be followed in enforcing 
rights under raorfgiges with the result 
that there was no clear demarcation bet- 
ween substantive law and pure procedure. 
By repealing all the sections which deal 
with procedure and repeating all essen- 
tial rules in 0. 34 and adding in the ap- 
pendix some extremely useful and in- 
structive forms of decree tho legislature 
has put tho questions now before U9 out- 
side the region of controversy. R. 4 and 
the forms of decree make it clear that 
only the mortgaged property should be 
sold. The Act does not state that the 
in’erosts of parties not impleaded are not 
affectel by any sale probably as suggested 
by Messrs. WoodrolTe and Amir Ali, 
bocauso it was considered unnocossary to 
do so: it is too obvious to need assertion. 
That tl>e equity of redemption can bo 
sold when the prior morrgago is not im- 
pleaded i9 made clear by the explanation 
to R. 1. 0. 34. 

In Akatti Mnidin Kutti v. Chirayil 
Ambu (9) tho proprietor of certain land 
mortgaged it to plaintiff in 1890 and in 
1893 executed a second mortgage to the 
defendant. In 1895 thedefondant sued on 
his puisne mortgage, obtained a deoreoand 
purchase! the property in 1899. Plaintiff 
thon sued defendant for possession. It 
was hold that defendant was ontitlod tore- 
tain possession. As defendant had pur- 
chased tho mortgagor's present right to 
possession ho was entitled to retain it 
until plaintiff had enforced his rights in 
a properly framed suit. It must he as- 
sumed that plaintiff was not a party to 
the suit filed hv defendant and that de- 
fendant was not a party to the previous 
suit filed by the plaintiff; tho report is 
silent on the point. 

In Kutti Chettiar v. Subramania (10) 
the same property had boeo sold twice 
over in execution of two several mort- 
gages. The first 9ale was in execution of 
the decree on the puisne mortgage oh- 
tained in a suit to which the first mort- 
gagee had not been made a party. Plain- 
tiff. the purchaser at the second auc- 
tion. sued to recover possession from the 
purchaser at the first auction. It was 
hftld t hat anv relief to wh ich hg_wafl 

9. (1S03< 2GM*d 4SG. 

10. (1900) 32 Mad 485=4 1 C 10«7. 
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entitled coaid not be enforced in a suit 
for possession. 

This decision is an illustration of Rr. 4 
5 aud 6. But io the jalgment the fol- 
lowing passage, oa which great reliance 
h is been place l by Mr. Kimatrai, appears: 

"When therefore d^fenltnu bwshi the honsi 
in oxesuuon of ifteir decree o» ^tla.bla interest 
»*« l**fl in the jtidi>nv >*nl-dob» «r. A* poinl-’d ml 
in V SHkatimruammah v. Rtvuiih (7l. .V in ict 
Chi ll v. T flack Ji/t Kner (8) ;i.id l/.i tli Mmhn 
Kutti v.Clur/iyii Ambit (0) *bere there UaqoM- 
tion ma | voea iti- ourcht«ori at two di«tia<;t Ccurl 
sale* bald on dilTar.ui d*iei in execution of torj 
several mori^i^-d :eree«, the Cmrt in deciding 
boi.ve-)n the l*o cm 'etinjr titles is guided not 
by the dates of the *-v« r tl mortgagee but of the 
Severn) |>urch**e*. For both the mortgagee* have 
an eqtul right to sell the property, and ooco it 
is s>l 1 at the instinct of oo<* mortgagee thore it 
no further i tlo able interest left in the judgment- 
debtor to bo told again. 

This passage olTars no difficulty if we 
rotli/.e that the Court was referring to 
suits for possession, and that the right to 
possession was the only matter in dis- 
pute. Tho Court did not hold that plain. 
fcilY was entitled to no rolief. An exa- 
mination of tho above cases makes it 
clear that they give no support to Mr. 
Iviinatrai s main contentions. II is case 
was foun lol in a confusion between ' pos- 
session" an I "absolute ownership." I 
would thereforo dismiss tho appeal with 
costs Mr. Kimatrai asks that the Court 
will amend the order of the lower Court 
by ordering tho sale of the properties D, 
K and F. but appellant must pursue the 
ordinary course and file a regular appli. 
cation for salo. It is possible that he 
may ho now barrel from obtaining tho 
order. 

Hayward J. C. — I concur in tho con- 
elusion roaohed by my learned brother. 
It appears that tho plaintiffs obtained 
a first inortgige on certiin properties re- 
presented by D. 15. F. G, and H. They 
subsequently obtained socoud mortgages 
on the sains properties. Third parties 
then purchased the properties represented 
by H. The plaiutitfs did not commence 
by suing out their first mortgage but ob- 
t lined docrees oo their second mortgages 
aul proceeded to sell the properties ro- 
presente 1 by D. E and F. Tlio plaintiffs 
in tho meanwhile have obtained a decree 
on their first mortgage on the condition 
that they proceeded first against the pro- 
perties represented hy D, E. F and G 
and afterwards against the properties re- 


presented by II. They therefore sought 
to sell not the properties already sold 
an 1 represented hy D, E and . F but tho 
properties represented only by G and 
asked for permission to sell after those 
the properties represented hy H. Tho 
origin *1 and first appellate Courts both 
he! I in <• *c' that the equity of redemp- 
tion only li * - : -n sold of tho properties 

represented by U Eand F and that it 
would no necessity to -ell further tho re- 
m lining interests in tiio properties re- 
presented hy 1), Eand F after the salo 
of properties represents! I»\ <• before 
permission could he granted to tho 
properties represented by II according to 
the coalition in tho decree. 

This second appoil has been brought 
to obtain a declaration that thero remain 
no interests to sell in tho properties ro- 
presents 1 by D, E and F and a direction 
for the sale after the properties repre- 
sented by G of the properties represented 
by fl. The respondents strongly object 
as they are tho third parties who pur- 
chased the properties represented hy II. 
It seems to me that their objections must 
bo upheld. So far the equity of redomp- 
tion only his boon sold in tho properties 
represented hy D, E and F and the pur. 
chasers havo rnoroly bought tho right to 
releom tho prior mortgage. There was 
in in y opinion no legal bar to such a salo 
as pointol out hy my learnel brother and 
the result is that tho purchasers must, in 
order to prevent a furthor salo of tho in- 
teroats remaining in tho properties repre- 
sented by D, E and F, redeem tho prior 
mortgage. The cases quoted boforo us 
in support of a contrary conclusion would 
appear to have been mainly cases of com- 
petition in ejectment suits botwoon dif- 
ferent purchasers at different sales under 
different mortgage decrees and to have 
no relation to regularly constitute 1 mort- 
gage suits. Such is the case of Chandul- 
bai v. Basarmil Topanmal (2). We 
have moreover here to give directions for 
the execution of the prior mortgagee's 
mortgage decree and not to consider whe- 
ther it was proper to havo allowed this 
piecemeal sale of the various interests in 
the properties under the subsequent and 
prior inortgiges. It might no doubt bo 
argued that the procedure was at the time 
improper though it would apparently 
have been propor now under O. 34, R. 1, 
of the Schedule to Civil P. C., as pointed 
out in the note at p. 321 of Shepherd and 
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Bro«r, on S. 75. T. P. Act, Edn. 7. 

Appeil accordingly dismissed with costs. 
v - ! Appeal dismissed. 
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Pratt. J. C. and Crouch. A 
JJ aliened Yakub— Appellant. 

v. 

Mt. l.a Ihitai— Respondent. 

Misc. C vil Appeal No 5 of 1917, Do- 
16th October 1917 against orcer 
of Pi t J-idge, Hyderabad. 

UlCivHP C. (10081. 0.23 Rr. 1 and 3- 

Wilharo wal of suit after decree is not permis- 
sible — Compromise regarding removal of 
guard, an duly appealed is ill-jal-Guardians 
and Wards Act 11800) Ss. 40 and 42.— 

Tt.e pr.-o'duro cf withjrawal from a suit uu- 

der () 2 «. Kul- I. a| plies only to rending >ui«s, 
before n decree ha* bron made. An ap|-|ic.uk.n 
for Rii.irui.n, sljip duly in;, do under tbe Ciuafduos 
iuitl Wards Act, and ou which an erder appoint- 
Siir a gu irdian iian been dulv made, cannot be 
withdrawn und- r O. 23, It. 1 . bv tbe applicant 
duniiR the course of an appeal fil.d bv the oppo- 
nom, m spiloof both the u Pj ell.ant and the res- 
pondent Mng consenting panic* to the with* 
driwal N 'rein the respondent's withdrawal be 
recanted a« a com promise und-rr O. uS, R. 3 , 
inasmuch a. it* off ct would be 10 witburaw from 
Ihc doier iiin .lio.i of tl»» C urt ibo Consideration 
of t hr welfare of the minor and 10 delta: the pro- 
visions of St. 40 mid 42, Guardians and Wards 
A cl. • foil 

(b» Guardians end Word. Act (1399) Sa. 17 
end l)ib»- Paramount consideration in op- 
pointing guardian is welfare of minor. 

Sooiinn HHbjr c gni 4 c« the n.iiural riel l of 
•h • f<it her. but -i« t»u- n ct it i» is controlled bv 
S. i7 the paramount c •i^idcratiou in .-.pp.inting 
a guard:, m Is tiro wr If, re of tbe minor . 

I P r 3 C 2) 

(c) Hindu Law — Minority nr, d Guardianship 

— Mar* conversion of father is not per se 
sufficient to deprive him of-oatural rights of 
guardianship— Caste Disabilities Removal 
Act (185.li. S.l. 

Th it portiou tbe Hindu law which disquali- 
fies a father, on account of the less of caste in- 
volved in l.is couverdon to any otb»r religion, 
from bj-coming the guardian of hi« children after 
Ins con >cr-i m having been abrogated by Act 21 
of |v&0. the mer- ficlof conversion of a Hindu 
father to Islam is not. p?r re sufficient to d-privc 
him ci his natural rights of guardianship over his 
children. _ ( 1*31 Cl] 

Fazat-i- Hussein and T. G. Elphinston 

— for Appellant. 

Abdul Rahman and Malumed Yakub 
— for Respondent. 

Pratt. J ,C. — This is an appeal hv Dr. 
Wassaumal alias Sheikh Mahomed Yakub 
against an order of the District Judge, 
Hyderabad, appointing his "ife Radhibai 
guardian of the persons of four of their 
minor children — two girls aged 13 and 7 
and two boys aged 4 and 2 years respect- 
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ivelv. The apj ellanfc, who was a Hyde- 
rabad Ami!, was converted to Islam’ on 
Uh August 1916 and his wife the respon- 
dent thereupon applied to the District 
Judge to beappJoiel guardian of these 
children. The order under appeal was 
niadu on this application of the respondent 
aad the appellant contends that his c;n- 
vei sioo does not all. ct his natural right 
to he guardian of his children and that 
tho Di-trict Judge erred on tho merits 
in deciding that he was not lit to ho their 
guardian. .Subsequent to the order of the 
District Judge the resiondent Ridbahai 
returned to tho protection of her husband 
anJ her couosol states that she withdraws 
her application to bo appointed guardian. 

It is contended that we should give effect 
to this withdrawal by setting asido all 
orders that have been made on her appli- 
cation. 

Tne procedure provided in tho Civil 
Procedure Code is applicable, so far ns 
may bo. to proceedings under tho Guar- 
dians and Wards Act 8 of 1690. But 0. 23, 

R. 1 (l). dees not allow a plaiutilT who 
has appealed to get rid of the decreo that 
has been mado by tho simple process 
of v if hdrawing tbe *uit. Tho case of 
Swtj.ib'iomalaU v. Ganesh (1/ is an 
authority on tho point, and it was there 
said that rights actually vested and 
create I by tbe decree emuot be an- 
nulled bv the plain tifi's withdrawal 
of hi - own freo will and without tho con- 
sent of tho Court. There have been con- 
flicting*! foisions as to whotbor a plaintiff- 
apirll'ni con in appeal withrdaw with 
leave of tbe C>urt under 0. 23, K. 1 (2), 
from a tui*. which has boon dismissed. 

But wo thick tbe correct viow is that 
taken in Eknalh Ranojt v. Ranoji Bawajt 
(2) that this procedure only applies to 
I tending suits and before tho decree has 
been made. Tho effect of these two cases 
is thn withdrawal with or without leave 
of the Court from a suit or of a suit does 
not enable a party in appeal to get rid of 
the decree. 

No rioabt here tbe party seeking to get 
rid of tbe order of the lower Court is 
the party in whose favour tho order has 
be.--n mado. but that does not aflect the 
question for the same lino of reasoning 
applies. A party in whose favour a decree 
or order is passed could get it set aside 
by adjustment or compromise under 0. 23, 

T. (1CG5) 29 B?ml.T 

2. (1911) 35 Bom 2G1=10 I C 813. 
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R. 3. If the respondent's withdrawal be 
regarded as a compromise under which 
the appellant is declared guardian, ihen 
in my opinion that would not he a lawful 
compromise and the Court should not 
[record it. Its effect would he to with- 
draw from the determination of the Court 
|the consideration of the welfaioofthe 
'minors and it would defeat the provi- 
sions of S. 40, Guardians and Wards Ac*-, 
under which the guardian cannot he dis- 
charged without leave of the Court and 
of S. 42 which empowers the Court in 
ithat event lo appoint arother guardian. 
|Tho apical must therefore he heard and 
decided on the merits. 

Under S. 19 (b), the District Judge 
could not appoint the mot hoi guardian 
unless he fouu 1 that the father was uot 
lit. The District Judge considers that 
up to the date of his conversion the eppel. 
Iftnt was fit to ho guardian of his cbildr.o 
and has hasel his order solely on events 
that occurred at the time of the convor. 
"ion Theso events me those deposed to 
by Kadhilmi. On the ovonins that ho 
oin braced Islam the nppelDnt took his 
"ifo and children out for a drive on the 
pr<toxt of giving them an outing lie 
tr-ok them to a IioUm» whero h.* coi fined 
th< in an I si iraicd the mot hw from i o 
chi'-' 1 en. Then heioi .- m • | • hr u ht 
Radhihai httk to his hi -o and 

h< r i torn an • ni- •» » . r . , , the 

children. This evidenc. h.. I «vi, l*«- jy -d 

I, y tiio Dint, let Judge, a».d w th i k it 
L,or « prohibit? than i!ie surest *nn **»-t 

thy children were re tore | wi h< ut ,•* I- 
lant'.i knowledge hv soii.o of th- Hindu 
rnlaiior.H Wo have also no doubt that 
the appellant withhold tho children from 
l "° Court and wilfully disoheved orders 
made from time to timo for their produc- 
«>on. Tho telegrams from Kashmere in 
Particular show that the appellant was 
"ware of tho w hereabouts of the children. 

: , thcso fsuts the District Judge says 

II, e appellant was guilty of cruelty in 
separa'ing the children from their mother 
that ho subordinated the children's in’ 
to rests to a fanatical zeal for their con- 
version and that he withdrew the chil- 
dren from the guardianship of tho Court. 

. The * 8 ‘ ,0 »ot appear to me to he suffi. 
cient reasons for depriving the fathor of 
. h ' 8 If he is condemae 1 

tor cruelty in separating the children 
from the mother, allowance must he made 
tor his foar that the mother would sepa- 
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rate tho children frnn him. I think 
what wks ojierating upon his mind was 
not fanaticism hut fear of the Hindu rela- 
tions. 

Tho District Judge refers lo a dictum 
of Bo«en, f«. J., in tho case of Ayar - 
Ella, In re. Agar. Eilis v. La celUa (3), 
where with. .-twal of n ward fir m the 
jurisdiction of ti e C-. Ml was instanced 
as a case when- tl.e Court wool I interfere 
with tho rights ol 1 1 .< idl er. I ut tl.o 
learned Judge was there ru(«i ring to the 
partial iestrict:on cn tho light* ol tho 
father when he is restraint ! h> the Court 
from taking a ward cf tho Couil • ut of 
jurisdiction. This is mado clear hy tho 
corresponding passago in the judgment of 
Cotton, L. J., at p. 333 of the same 
report. Tho caso is ono which does not 
support the District Judge's order ior it 
proceeds on the ground that the Court 
should not, except "in very extremo cases,” 
interfere: 

"v*iib the direr, lien r f tie father but should 
leave to him tho r«fpeD»iLility of lurching tho 
P-’ w er which u a lino hat given to him b\ the 
birth ol the child." 

I shall not however refer to English 
case^ for two reasons. In the first, place, 
as i-oiuttd out by mv biother Crouch in 
the inter!, cuiorv jndprr.ent in thin nr fc*er 
tin dicta of English Judges refer fo diffo- 
tent vn.-i.ii conditions. Ar.d in the stcond 
pl-re, il o wlto'o law is c i taint d n Act 
h of IMO. which is » cm -oliJilirn Act. 

>' fjord II in { ’ / 

Fnglnvil v. Vrg/imio (4 ); 

' ' tStUt. !!'■ i. lilt 

*!<ci\c.llv m,U \«.ibh. ii 'l.o Uw 

.1 jl i »>• .1.C-H4IM.1 hv nlit.xli olai'KMigo 

it'* t iotlcad of a h- for? b\ r Muint * v, r vnt 
numb rrf uutboiiijf. In- r<lor to d»;»ovrr what 
the 'ft . was. i xi racing it b. a minute critical 
exstmusiioo of the prior dcibiotts. ' 

If wo refer to the Act tho law is 
perfectly simple. 3. 19 (b), rcco^nizos 
the r.alural right of tho father, hut this 
is controlled by S. IV accoiuir.fi to which 
tho paramount consideration is the wel 
fare of the minor. If a reference is no ! 
cessary on this point I would mention the) 
cases of Skinner v. Orde (5): In the 
mailer of Saithri (0) ami In le Cullai 
and Lilbai (7). 

It is suggested that ns S. 17 refers to 
what is consistent with the law to which 
the minor is subject, Hindu children cau- 
*' (3) llRRTt: 24 Ch. I). 817 " 

(«) fisnil A C. 107=00 L. j. Q. H. 146. 

(5) [1070*72] 14 M. I. A £0^=10 li.L. R. 125. 

6) 11892] 10 Bom. £07. 

7) [1908] 32 Bom. 50. 
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not bo subject to the guardianship of a 
jMahoinedan father. But the father is 
guardian under Hindu law and that por- 
tion of Hinlu law which disqualifies the 
f tther on account of the loss of caste in- 
volve 1 in his conversion is abrogated by 
Act - 1 of 1S-30. Thus the question whe- 
ther the appellant is a fit person to be 
guardian of his children must be decided 
d'y considerations affecting the welfare of 
:ho minors. Now after the District Judge 
made his order the main ground on 
which Radbibai'9 application had been 
made was removed by her return to her 
Ihusband, for the appollant is now able to 
provide a home for his children. The 
question of the appellant's conduct at the 
time of his conversion I have already 
dealt with. There remains only the ques- 
tion of religion. The mere fact of con- 
version is not per 3e a roa9on for declar- 
ing the father unfit, for the Courts can- 
not say that one religion is better than 
another. But the girl of 13 and perhaps 
al90 the girl of 7 are old enough for Hindu 
beliefs and Hindu ritual to have made 
some impression on their minds. Their 
conversion would bo a break in the con- 
tinuity of their spiritual development. It 
would also have the effect of breaking 
the ties of relationship and affection con- 
nected with their Hindu life. But now 
that tho mother has returned to live with 
the father a breach with Hindu relations 
is. I am afraid, inevitable. And as to 
religion tho parents have agreed that the 
children shall make their own selection 
when older. This is notan ideal arrango- 
inent but i9 perhaps the best possible in 
the ciroumstance9. 

As the parents are living together and 
arc able to provide a home for the chil- 
dren, I think the welfare of the children 
will he promoted by their living in that 
home. The elder girl who is old enough 
to express an intelligent preference wishes 
to live with her parents. I think we 
should allow the family to resume its 
normal life and should refrain from pass- 
ing any order which might distjrb the 
harmony of the family by impairing the 
authority of the father as head of the 
family and natural guardian of the chil- 
dren. Although the respondent has not 
contests 1 the appeal, wo have heard two 
Hindu relations who have opposed it 
with a heat which betrays the odium 
theologicurn. They suggest that the ap- 
pellant might at some future time drive 
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Radhibai out of his house and deprive the 
children of her care. I cannot believe 
there is any ground for this suggestion but 
if the appellant does break up the chil- 
dren’s home, the responlent will be able 
to renew her application. I would ac- 
cordingly reverse the order of the Dis- 
trict Judge and make no order as to costs. 

„ ^ r ? u . c ^ 1, ^ J- — I concur. The word 
suit’ in 0. 23, means. I consider, the 
attempt to gain an onl by legal process, 
and the withdrawal by the plaintiff from 
such an attempt cannot have the effeot 
of depriving any other party of rights 
conferred by any order passed by the 
Court in the suit, or relieve the plaintiff 
himself of any duties so imposed. Onco 
a person has on his own petition, been 
appointed a guardian, tho question whe- 
ther or not the guardianship should bo 
terminated is one for tho Court to dooide, 
and a mere statement that he withdraws 
hi9 petition cannot change the special 
status of the minor which has been creat- 
ed by the Court. If this Court were 
now dealing with tho oase on the origi- 
nal side, there can be no doubt that it 
would he not only unnecessary hut im- 
proper to remove tho father from his posi- 
tion as guardian and appoint tho mother. 
The mother is content to live with her 
husband and the children, so far ns they 
are competent to express an opinion, 
raise no objection to residing with their 
parents, under the usual conditions. Tho 
father has boon guilty of robbing, which 
amounts to such misconduct as in law 
renders him unfit to be guardian; tho 
mother ha9 shown herself to be a porson 
of resolute character and strong oonvic- 
tions, with a powerful backing in her re- 
ligious opinions. The mere possibility 
that the father's influence may override 
that of the mother, and that the children 
may at some future time be force 1 to 
adopt an uncongenial religion, forms no 
good ground for taking tho very serious 
step of depriving the father of that autho- 
rity which is vested in him by law and 
which he is anxious to retain and trans- 
ferring it to the wife who is unwilling to 
accept it. 

The case a9 presented to us in appeal is 
essentially different from that with which 
tho lower Court had to deal, and though 
io ordinary cases I consider that great 
weight should be attached to the opinion 
formed by the trying Court of the fitness 
or unfitness of a person to be guardian, I 
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have do hesitation in the present oise in 
agreeing to an order reversing that of 
the lower Court. 

V.B./r.K. Order reversed. 

A. I. R. 1918 Sind 35 

Pratt, I. C. and Crouch. A. J. C. 

Kodumal Kalumal— Plaintiffs— Appel- 
lants. 


v. 

Volkart Bros. — Defendants— Us-spon 
dents. 

Miso. Civil Appeal No. 7 of 1918, Deci- 
ded on 3rd April 1918, from the order 
of Fawcott. A J. C . Sind. 

(a> Arbitration Act (1899). S 19-Order 
under S 19-Appeal |i*. under Civil P. C 
(1908). S. 104 (e). 

An appa.il lie* under S. 101 (•). agaitxl an 
order pitted under S. 19, Vrbitratioo Act. vUviog 
or refusing to stay a suit, where there i« .n 
agreement V> refer to arbitration (p 35 C 2’ 

(b) Arbitration Act (1899) S 19- Appear- 
ance in auit 

An appearaoco by a defenJint for the purpoie 
of rnikinti *st*\ application can bo treated a* an 
appearance in tea suit. [p .v, C 1 ) 

(C) Arbitrotion Act (1899). S 19— "After 
appearance —Meaning explained. 

I bo oxprc*.bn ' aftor appe .ranee" in S. 19 U 
merely directory, and neglect of tlm proc-dnra 
would not invalidate an orJer of >uv mul* hr 
the Court IP 3t. 0 1) 

(d) Arbitration Act (18')9*. S 19- -Agree- 
ment to refer— It i ( duty of the Court to «Uy 
• uit. 

Under S. 19 whom there i* an agreement to 
rofer, it i* prim, facie the du'.v of the Cjitrl l» 
•Uy suit and tho onn* i* on the |>liinlit 1 it 
show why he should not be bound bv bi« agree- 
inonl. (i’3f.C 1 2] 

(e) Arbitration Act (1899) — It is discre- 
tionary with arbitrator to apply for Court • 
opinion on any question of law 

I lie provision of Koglish law wlrreby ju arbi- 
trator can b« compelled to refor a point of law for 
tut opinion >f llio Court doe* not applv in India 
Uuder tho Arbitration Act an arbitrator is the 
, 0 judgo of both questions of fact a* well a* of 
law arising ondcr tho re'erence and it discre- 
tiouary with him to apply f or the Court's opinion 
on any qmstlon of law. -p 3 $ C 2 ; 

Wadhumal Oodharam — for Appellants 

T.G. El phi nston — for Respondents.’ 

Judgment.— This is an appeal from 
an order made by tho Additional Judicial 
Commissioner staying a suit Gled by the 
appellants against Messrs. Volkart Bro- 
thers under S. 19, Arbitration Act. The 
preliminary objection ' raise! by Mr. El- 
phinstonon behalf of the Volkart Brothers 
>3 that no appoal lies. It is true that no 
provision is made for an appeal in the 
Arbitration Act, 9 of 1899, but we think 
>t clear thatanappeal lies under S. 104 (e) 
Civil P. C. That subsection allows an 


appeal from an orler staying or rofu 
sing to slay a suit win re there is an agree- 
ment to refer to arbitration. There is no 
8 roun \ for tho & ugge*tion that the word 
order ii S. 10 1 is limited to an order 
under, the Civil Pr l ire Code. The 
word order” i; defined in S. 2, suh-cl. 
(ID. in very wile words is "formal ex- 
pression of any lecision of .i civil Court 
which is not a 1 ■ S. |01 takes the 

place of S. 588, old Civil P. C. in which 
tho phrase was ‘'tho following orders 
under this Cod8.” The woi 1' 10 ler thi> 

Colo" have been omitted from tho pro. 
sent Civil Procedure Colo, which refers 
merely to tho ' following or lor*." Again 
the section itself makes a distinction be- 
tween orlors under the Cole and others 
generally, for subsection (h) specially 
refers to ordors under any of the provi- 
lions of tlrs Cole. It seems clear that 
S 101 (e) gives h right of appeal from any 
ordor made by a Civil Court staying or 
refusing to stay a suit whore there is an 
agreement to refer to arhiration, whether 
under the Civil Procedure Code or undor 
the Arbitration Act 9 of 1899. 

The first point nised by the appellants 
refers morel y to a matter of procedure in 
the lower Court. Mr. Wadhumal com- 
plains that the lower Court wrongly 
refused the application for adjournment 
which ho had made on 25th February and 
that he had not therefore sufficient timo 
to put his caso before the Court This 
however is a matter within tho disore, 
tion of the Court, with which we should 
he reluctant to interfere unlossvery strong 
case had been shown. We do not think 
that such a case has been shown. Tho 
notice of the application was served upon 
Mr. Wadhumal three days before ho 
applied for adjournment and tho length 
of the arguments which he addre39ed to 
the lower Court shows that ho had had 
sufficient time to prepare his case. The 
next point raised is that tho application 
for stay is premature and should not be 
entertained, because it was male on the 
19th February 1918 at a time when no 
summons had been served upon the defen- 
dant. So that he could not be said to 
have appeared in the suit. This objootion 
is based upon the words of S. 19, Arbitra- 
tion Act. which directs that a party may 
apply for stay at any time after putting 
appearance and before filing a written 
statement or taking any other steps iu 
the proceedings. This section was copied 
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frcrn the corresponding section of the 
English Act and under the English pio- 
celuro whereby a defendant may waive 
service and appear gratis without being 
served at all. Such appearance is also 
contemplate! by the proviso to 0. 9. 
K. 2. Civil P. C. The appearance for the 
purpose of making the stay application 
could therefore be treated as an appear. 
;' r ic) in f bo suit. But iu any event wo 
think the expression 'after appearance" 
in the section is merely diiectory, for, 
what the section is int-nlod to prevent, 
is a party tiling an application for stay 
after he has attorned to the jurisdiction 
of the Court; ns appears from the word- 
ing of the enrtospouding section in the 
Arbitration Schedule of the Civil Pro- 
oo I u ro Colo. Neglect of this procedure 
loes not therefore invalidate the order 
made by the Court. 

Now coining to the merits of this case, 
the appellant's first contention is that he 
as a plait. tiff, has a right to come to Court 
and that tho onus is on the other party, 
the defendants, tc show why tho suit 
Should be stayed. But tho wording of 
8. li) is perfectly clear. It shows thifc tho 
Court must bo satisfied by the plaintiff 
that them is a reason for nos staving the 
suit and not acting on tho submission to 
arbitration. In this respect the section 
is in accord with what has been described 
as a cbissio passigo in the iurlrmeutof 
Lord Selborno, L. C. in ihe cn9-» of 
WiUes ford v. Watson (1). It is as 
follows: 

"H it I think I ha', the bt!i«lalnrr *cJ ih® Act 
of Parliament under which II.® Court i« no.» 
asked lo act have g:\ca tbe answer to that argu- 
ment. If parties cboo«® to de'8'Tiine for them- 
selves tint thev will ham a do-n®*iic forum in- 
ste id of r -sorting ta the ordinary Co Jrts, then 
sinco that Act of Parliament was pa'fcJ a prima 
facio duty is cast upon th- Courts toact upjn such 
an agreement.'' 

Tho pirties here hive male that agree- 
ment. They probably La* v whit were 
tho reasons in favour of determining 
these questions by arbitration, and what 
wore the reasons against it. and made it 
part of their mutual cont r ict that these 
questions should bo so determined. The 
plainiiOs cinnot therefore he row heard 
to complain if that pirt of their contract 
is cairied iuto effect. It is therefore a 
prima facie duty of tbe Court to stay a 
suit and the onus is oa tbe plaintiff to 
show why he should n o* he hor.od hv his 

1. (1973) 8 Oh 473. 
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agreement to refer to arbitration. The/ 
rc-ascn9 that have been shown are three: 
Firstly, it is said that tbe dispute in- 
volved complicated questions of law 
w hicli can bo better determined by the 
Coui t than by the arbitrators. Mr. Wadhu- 
mil contends that it is tho law in 
England that wherever there is a compli- 
cited question of law to be deci le 1 the 
Court should stay the suit. But tho 
English cases do not apply where ques- 
tions of fact as well a9 of Jaw are in 
dispute. U'der tho English Act the arbi- 
trators can he compelled to refer a point 
of law for the opinion of the Court, and 
on this there is authority that where tho 
only ma'ter in dispute is a question of 
law, theCourts will be disposed to refuse 
the stay 9ince it would bo idle to remit 
to the arbitrator that which the arbi- 
trator wruld in his turn have to remit 
to the Court. But this argument does 
not apply in India, for the Arbitration 
Act, confains no provisions under which 
tho arbitrators can ho compelled to rofor 
to tho Court a question of law. Tho 
machinery of tho Indian Act is alequate 
for the disposal both of questions of fact 
and questions of law, and S. 10 B of the 
Act. 'gives t he arbitrators power to invoke 
Ihe oss : a»onro of the Court for a decision 
of a question of law. if thov so desire. 

Wo do not however go to the length of 
saving that there may not bn cuses in- 
volving complies tod questions of law 
which the Court would be betsor able 
to trv than tho arbitrators. But Mr. 

W • 1 ; il has on ti rely M lo con- 
vince U5 that anv such question arises in 
tho present case. What aro the ques- 
tions of law in this ease which the arbi- 
trators would he incompetent to decide? 

In the first placo it is said that a ques- 
tion arises as to the construction of the 
contract But tho contract is a simple 
mercantile contract and ono which wo 
think any man of business would be por- 
fecMv competent to construe. Next it 
is slid that, tho defendants might raise a 
defence under a recent English Statute, 
viz.. Emergency Act of 1917, referred to 
hv HiV learned brother iu his judgment 
in Mice. Anpeal No. 40 of 1918 [Messrs. 
YoVcart Brothers v Messrs. Kodumalj. 

But that S'atute has n : application to 
the present contract. Next it is said 
that the plaintiffs anticipate that the 
defendants "ill raise a defence that 
there is a custom affecting the contract 
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whereby the plaintiffs aro bound to take 
delivery although the goods may have 
been shipped after the timo limited by 
the terms of the contract. But it does 
not appear that there is any occasion to 
raise this plea for, Ci. 13 of the contract 
makes a sjeciil provision for late deli- 
very. And even if such a plea were 
raised, it would he a customary right 
arising out of the cootract and falling 
within the scope of the very wide arbi- 
tration clause. 

Next it is urged that the arbitrators 
would lie unable to cill the evidence 
necessary for the trial of tho suit becaoso 
tho plaintiff woul l have to prove the 
dates of tho sailings of the steameis 
leaving Java. But under present condi. 
t ions the Courts would find groat .iiiti 
culty in execut ng commissions in Java 
and no such evidence is necessary for 
tho sailing dates could ho easily proved 
before the arbitrators from Reuter's 
cables. Tim noxt point raised is that the 
c ass out of which tho arhitnto»s aro to 
pro I iced bcotuit 

European merchants are impurtors, and 
therefore their sympathy would ho with 
the defendants. But tho olass out of 
which the arbitrators aro to ho selected 
is not limitod to sugar merchants. Tho 
arbitration is to ho by two Muropoan 
merchants rosidont in Karachi, and wo 
cannot boliovo that two disinterested 
Kuropoan rnorchants cannot bo found in 
Karachi. It is said that tho European 
rnorchants would bo unwilling to act as 
arbitrators in this case and that arbitra- 
tion would fail for that roa»on. But in 
that event it would bo open to tho appel- 
lants to make an application to revive 
the suit. Apart from those considera- 
tions, this Court would be loth to inter, 
tore with the discrotion exercised by tho 
lower Court as suggested i 0 the case 

o- . Til Kunwarv - tndar Bahadur 
Singh [2), where it was hold that the 
Court o( appeal will not interfere with 
tho discretion julicially exercised by the 
lower Court. That was the considera- 
tion that governed the ju Igrnsnt of Lord 
Moulton in Bristol Corporation v. 
Aird (3). Wo accordingly confirm the 
order of tho lower Court and dismiss 
this appeal with costs. 

_V.n /R K^_ Appeal dismissed. 

(2) WP.a). A ' L 233=J1 l A * 07=7 °* C * 

(3) 11913] A.’ 0. 241. 
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Crouch and II wward, A J. Cs. 

Nolaudas— Appellant. 

v. 

Kish n i fun' — Res poo dent. 

Misc. Ci.il Appeal No. II cf 1915. De- 
cided on 9th November I9l7, from order 
of Joint Judge, Sukkur. 

Probate and A Jminitlralion Art (1881), 
-*> 78 and 98- Orrfi>f fixing capital and giv* 
ing direction* for administration are outside 
■cope of aectiona, 

S-clijus 7G and 98 conteinrl «'•• r-i-ler •« morel/ 
direction the (xhibiting of account* in fj.urt. 
Order* purp.rtin* to fix tbecapitil vf 1 1 . tni.tn 
m l ifivii.g directions f >r their adinini*ir*:iou ar» 
entire!} cui-ide the neope of these secti ns. 

(I* 38 C 1} 

hardas OodUnram—lox Appellant. 

Kimatrai Ilhojraj — for Respondent. 

Judgment.— This is an appeal against 
two account orders pi 9*0.1 by tho Joint 
Judge of Sukkur. Larkina purporting to 
no under tho i’r< bate ao I Administration 
Act. It itppetrs that tho appellant Notan. 
das is a trustee under tho will of ono 
Doulumal, who died in 1913, leaving his 
property in trust for tho provision of a 
small mouthly pension to his widow 
Kishnibai, and for the distribution of tho 
remainder in charity. Tho appellant oh- 
: »inod probate of tho will in Certificate 
Case No. 37 of 1903 in tho District Court 
of Sukkur.Larkana. and that probate or dor 
was confirmed in May 190G. hv the Sadar 
Court of Sind. Tho respondent Kishni- 
bai subsequently filed a suit against the 
trustee claiming the whole of tho e.-tate 
on the ground that the will was void for 
uncertainty. That suit was dismissed 
and the dismissal confirmed on appeal in 
1909 by this Court. 

The appellant appears, after obtaining 
probate, to have submitted accounts from 
timo to timo. though tho actual accounts 
have not beon placed boforo us. But such 
documents as have been included in tho 
paper-book.show that such accounts were 
filed and examined by the officers of tho 
District Court, Sukkur-Larkana. It is 
said that these accounts were finally 
passed on 2nd December 1911. The res- 
pondent Kisbnibai will not admit that, 
though she is not prepared to deny that 
the accounts were submitted and pissed. 

It is difficult to believe that those ac. 
counts wore not finally passe! in the 
course of the eight years which elapsed 
between the death of the testator and the 
alleged final order of 1911 of the District 
Court. But however that may be, it 



38 Sind 


Jjvakji V. Ghclam Hussain (Crouch, A. J. C.) 

still 


1918 


seems to us r,uito clear that the orders 
now in .juostion dated 9th April 1915 and 
19th May 1915 were net orders merely 
exhibiting the accounts in Court as con- 
templated by Ss. 76 an i 98, Probate and 
Administration Act. These orders pur. 
Port to fix the present capital of the trust 
at some Ps. 30,000, i. e., the capital as it 
stood some 12 \e.u s aftsi the death of the 
testator. They further go on to provide 
for the future administration of tho trust 
making directions lor the manner in 
which the pensions should he paid out of 
tho trust funds and tho repairs efTected 
out of the trust property and finally 
ordering that further ac:ounts should he 
submitted half yearly to the Court. We 
agree with the decision of the learned 
Judicial Commissioner in the case of 
/ Irma ndas liamrakhiomal v. Chellaram 
Vital foomal (1) that such orders are en- 
tirely outside tho scope of Ss. 70 und 98, 
Probate and Administration Act. We 
therefore set asido these orders and allow 
this appeal with costs. 

V R w k Ap peal allowed. 

(1) (1915) 9 s. L. R 134=32 1 C. 554. 
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Pratt, J. C. and Crouch, a. J. C. 

Jivanji Mamoojt— Plaintiff — Appel- 

laut. 

v. 

Ohulam Hussain Sheikh Tayab—Do- 
fondant— Respondent. 

First Appeal No 14 of 1915, Decided 
on 16th October 1917, against order of 
Fawcott, A. J. C., Sin 1. 

(a) Interpretation of Statute*— Words and 
phrase* should be assumed to be used in 
their technical meaning. 

The first »ud most elementary rule of construc- 
tion is that it is to bo assumed that, words and 
phrases arc used in their technical meaning if 
they have acquired one. [P 39 C I] 

(b) Provincial Insolvency Act (1907), S. 16 
— " Pending "—Meaning explained. 

A legal proceeding is said to be " pending " as 
soon as commenc*d and until it is concluded, 
that is, so long as tbe Couit having original cog- 
nizance of it, can make an order on tbe matters 
in issue, or to he dealt with therein : 9 SLR 
34, Overruled. JP 39 C 1) 

(c) Provincial Insolvency Act (1907), S 16 

— Court cannot deny exercise of rights con- 
ferred by statute. 

Court has no inherent authority to terminate 
the proceedings in an insolvency and deny to 
creditors and debtors, tbe exercise of rights 
clearly conferred by Statute. (P 39 C 1, 2i 

(d| Provincial Insolvency Act 11907), S. 16 

— Receiver and insolvent not discharged — 
Insolvency proceedings arc pending. 


„ !? n i ng . w ' ilhin the meaning of S. 16. 
where the Receiver has not yet bem discharged 
and the insolvent has not applied for and ob- 
tainca h, s discharge. [p 39 c 2] 

c !7 OV, . n V al ,n * o| vency Act (1907), 
o. 16 (2) Leave " cannot be after institu- 
tion of suit. 

The " irave ’’ to conimonce a suit, referred to 
in S. 16 (2) should be obtained bofore tho institu- 
tion of the suit, and cannot bo obtained subse- 
quently to its institution. (p 39 C 2) 

Dipehand Chandumal — for Appellant. 

Kalumal Pahloomal—for Respondent. 

Crouch, A. J C — 1 This is an appeal 
against an or ler of Fawcett, A. J. C., 
dismissing a suit of the appellant on the 
ground that no leave to coramonco the 
suit had been granted by the Court exor- 
cising jurisdiction under the Provincial 
Insolvency Act. Ghulam Hussain Sheikh 
Tayab had been adjudicated an insolvent 
in Insolvency Proceeding No. 1 of 1901. 
The insolvent had absconded and tho 
matter proceeded in h i a absence. Such 
assets as could he discovered woro rea- 
lized and a final dividend was declared 
and paid. On the matter being called 
op on 6th August 1913 the insolvent was 
still absconding and it was suggested that 
the matter should he put on the dormant 
file. The Court (Hayward, A. J. C.) 
passed the following order : 

" The Insolvent has not appeared to claim 
discharge. The proceedings should therefore bo 
struck off tbe file and sent to tho Rocord Room.” 

The present suit was filod on 23rd 
September 1913, in respect of a debt 
which was provable in the insolvency 
proceedings. The plaintiff had not ob- 
tained leave under S. 16. Provincial In- 
solvency Act. to file the suit and a pre- 
liminary issue : 

" I* tbe suit maintainable becauso of the pen- 
dency of tbe Insolvency proceedings against tbo 
defendant ?" 

was decided in the negative and the suit 
was dismissed. In his judgment the 
learned Judge held on the authority of 
Hawes, In re, Jeffery . Ex parte (l) and 
McHenry. Ex parte. McHenry, In re (2) 
that, as the Receiver had not been dis- 
charged, the proceedings were still pend- 
ing and that the leave mentioned in S. 16 
of the Act must be obtained previous to 
the institution of the suit. 

Mr. Dipehand Chandumal, who appears 
for the appellant, has argued, firstly, 
that the proceedings were not pending, 
and secondly, that in any oase the proper 
order shonld have be»n not of dismissal. 


(ll 


1*741 9Ch 141=43 L J Bk n. _ 

j i*'] 21 Cb L> ?5=5S I- J Cb 2* 
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but of stay of the suit until the neces- 
sary leave had been obtained. Now the 
(first and most elementary rule of con- 
struction is that it is to be assume.! that 
'words and phrases are used in their 
technical meaning if they have acquired 
•one. When the Provincial Insolvenov 
Act was drafted “ pending," as applied 
to a legal proceed irg, had been tho sub- 
ject of definition in several cases and 
there was then no longer any doubt as to 
tho meaning which Courts attache I to it. 
Stroud in the edition of 1890, refers to 
the cases decided up to that date and 
states : 

" A Ictfal proceeding i* " pending " as *ooo 
its commenced, and until it is concluded, (bat it 
#o long as tho Court huving original cogui/ancc 
of it, can make an order ou the matter* in i**ue, 
'or to bo dealt with, therein." 

This definition was put in rather more 
emphatio terms by Icssol. M. R.. iu 
Clayelt' % Estate, In re, Fordham v. Cia 
yell (3) and its correctness has not heeu 
impugned. As pointed out in the judg- 
merit of tho lower Court there wero se- 
veral orders which tho Court could have 
mado in tho insolvency proceedings, in 
particular, tho debtor could at any time, 
havo applied under S. II for an or lor of 
discharge and the Court could have passed 
an ordor granting or refusing it. I accopt 
Mr. Dipchand’s co -tention that the two 
casos rolied on by tho loworCourt const itute 
no safe guide to tho construction of S. Hi 
for thoro is no provision in the Provio- 
cial Insolvency Act for the discharge of 
a Roceivor. It is clear from the ju lg. 
mont of the learned Ju licial Commis- 
sioner in the caso of Firm of Gopaldas 
v. Pahlumal I/emanmal (4), on which 
special relianco is placod bv appellant, 
that it had not heon hrought to his notice 
that thcro was direct authority for con- 
struing the word “ pending." 

Mr. Dipchand urged that a Court has 
an inherent right to terminate any pro- 
ceedings before it, and did so in intention 
and elTeot whon it passed the order of 
Oth August 1913. He has however quite 
failed to convince me that the Court can 
arbitrarily terminate the proceedings in 
an insolvency and so debar the insolvent 
from obtaining his discharge, an unsche- 
duled creditor from proving his debt, 
and tho Roceiver from getting in and dis. 
trihuting property of whioh he becomes 
aware at a Into stage. He h a9 nothing 

(3) (1SS‘2) 20 Ch D 037. 

(I) (1015) '.(SLR 3; =30 I C 37. 


to appeal to heyonl tho vagao and dan- 
gerous pitrass " inherent authority," but 
no Court can have inherent authority to 
deny to creditors and debtors the exer 
cise of rights clearly coniorred by Sta- 
tute. Nor did the Court in this case pur-j 
port to linallv bar all the rights of oro. ; 
ditors or of the insolvent. Tho effect of 
the order was merely to strike otV tiie 
matter from the list of those casos which 
it was the dut y of the office to bring up 
before the Court from time to timo for 
orders, and to place the record in the 
place appropriate to 61es which are not 
required for reference within any defined! 
time. I would hold that the insolvency 
proceedings were still pending when tno 
suit was comuunced. 

If the insolvency proceedings were 
pending, then S. 1G prima facie, consti- 
tuted a cle ir bar to the filing of the suit. 
If tho full facts had been disclosed in the 
plaint itsolf. it would have beon the duty 
of the Court to reject it under O. 7, 
R. 11. Civil P. C., and if the plaint was 
liablo to rejection it would seem to fol- 
low that tno ouly course open to the 
Court on being informed of tho bar was 
to dismiss the suit. If wo look ex- 
clusively to tho clear words of tho 
section, thoro can be no doubt what- 
ovor that in tho absence of loave a credi- 
tor lias no right of suit. This was the 
view taken by Davar, J„ in In re Dwar. 
kadas Tejbhandas (5). As soon as the 
defendant has brought to the notice of the 
Court that tho insolvency proceedings are 
still pending against him, the statement 
by plaintiff that he has "the leave of the 
Court” becomes a material proposition of 
fact which he must allege in order to 
show that ho has a right to sue, and as 
soon as the Court realises that tho plaint 
discloses no complete cause of action, dis- 
missal is the only course, for, had the 
plaint frankly Ptated the full facts, it 
would have been rejected in limine, and 
no plaintiff can obtain a right of suit by 
deceiving the Conrt. 

Again as pointed out in the judgment 
in Baloo Piroo v. Aladian Mitha(6), the 
Court exercising jurisdiction under the 
Insolvency Act can give leave only to 

commence a suit;” it cannot give leave 
to continue a suit whioh ha9 been insti- 
tuted contrary to a rule of law. The 

(5) A. I. R 1915 Bom. 184=31 I. 0. 48=40 
Bom. 235. 

(0) O. S. No. 2W of 19U. 
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Official Receiver and the debtor are other- 
wise amply protected against the final re- 
suit of any suit; the provision that no 
creditor shall commence a suit without 
leave gives protection against a particu- 
lar form of interference with the winding 
up of the estate. Under the Act no cre- 
ditor is hound to prove in the insolvency, 
and the order of discharge dees not re- 
lease the insolvent from an unscheduled 
debt. Hence any unscheduled crelitor 
who can obtain a decree cau put pressure 
on the insolvent for the re.*t of his life, 
aud, where the disclosed assets are in- 
significant, it may be more profitable to a 
creditor to institute a suit than to file a 
claim. But the winding up of the estate 
would bo almost impracticable if a large 

^ ed,t0,8 ' f6re t0 militate pro. give reception to; '2) receive and take into 
Ine mere cost of ensuring that consideration," was construed in Bendall 
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Begum (8). That was a case under Ss. 4 
and 6, Pensions Act. 1671. and it was 
held fiat the provision in S. 6 that 
a civil Court, otherwise competent to try the 
same, shall take cognizance of any such claim 
upon receiving a certificate from such Collector” 

justifiel a Court in proceeding to hear a 
suit even though the plaintiff had not 
pied his certificate until some time after 
institution. "Cogoizanco” h defined by 
Webster as 

"(1) jurisdiction or the power given by law to 
bear and decide c ootrovorsies; ( 2 ) the hoiring of 
a matter judicially.” 

Hence, the section was clearly open to 
the construction that a Court might pro- 
ceed with the hearing on receiving a cer- 
tificate. Similarly, the word “entertain,” 
which according to Webster means "(l) 


ceeding 


the estate was adequately protect® 1 in all 
the suits would waste a considerable por. 
tion of the assets, the bcoks of accounts 
woul 1 have to be taken from Court to 
Court and the Official Receiver might io 
several cases lnvo to appoir in person. 
Hence if the trying C»urt condon-s tho 
unlawful institution and merely stays the 
sui •, while leave is being sought from tho 
Court exorcising insolvoncv jurisdiction, 
the Official Receiver cm fairly claim that 
he has not received that special form of 
protection from proceedings in the ordi- 
nary civil Courts to which ho is clearly 
entitled. 

The decisions citod by Mr. Dipchand, 
based as they are on statutes with provi. 
eions essentially different from those of 
tho Provincial Insolvency Act. afford 
little assistance in solving the Problpm 
before us. In Brownsoombe v. Fair (7) 
tho defendant against whom bankruptcy 
proceedings were pending applied that a 
suit instituted agiinsthira might bestayed 
under S. 10, Binkruptcy Act, 1883, and 
it was held that tho plaintiff should not 
be allowed to continue the action. There 
was no roquost that the suit should be 
dismissed, hut tho stay order was uncon- 
ditional. The Provincial Insolvency Act 
contains no provisions similar to those of 
S. 10. English Act, and the only proce- 
dure by which relief similar to that con- 
ferred by an uncondi'ional stay order can 
he given is dismissal. Tho dec sion in 
Firm of Gopaldas v. Pahlumal Ileman- 
mal (l) fo'lowed that of the Privy Coun- 

c ; I i " V ■: 1 »! "I ! I '<n U !_ y Ttalli 

17) [IS.*] 55 L. r. 65. 


v. Blair (9) as equivalent to 'proceed with 
the hearing." And this construction was 
adoptel in Bando Subrao v. Jamhu Tav. 
nap fra (10) when S. 47, Deccan Agricul- 
turists' Relief Act was in question. Fer- 
nandez v. Bodngues{ii) was a case under 
S. 30. Civil P C.. (14 of 1882), and it 
was held that the words: 

"Ooe or more of fucb panic* may with tho por- 
mmioo of the Court suo or bo sued” 

enabled a plaintiff to obtain the permis- 
sion after institution. This has been laid 
down io Srinivasa Chariar v. Baghava 
Chariar (l 22), Chennu Menon v. Krishnan 
(13) and Baldeo Bharthi v. Dir Gir (14), 
“To sue" is to proceed with an action 
and to follow it up to its proper termina- 
tion (Webster) and is obviously, not the 
same as 'to commence an action." But 
the Courts have not hesitated to dismiss 
any suit that has been instituted in clear 
breach of a rule of law. Thu3 when a 
suit was brought in defianco of the pro- 
vision in the Court of Wards Act (Bengal 
Act 9 of 1879. S. 55) that 

' nj suit shall be br»m>ht on behalf of any ward 
. . . unlc'4 tbe same b* authorized by somo order 
of the Court*' 

it was dismissed, Dinesh Chunder Boy 
v. Golam Mastapha (15). So also the 
terms of S. 433. Civil P. C., 1882, wore 
It rietl y enforced in Cha nd ulal Kh ushal ji 
(8) (lVtt) 8 Cal. 42939 T. A. 8=4 Sar. 810 
(P. C.». 

(01 [1*90] 47 Ch. D 139=59 L. J. Ch. G41. 

(10) [19101 7 I. C. 986. 

(11) |1«971 21 Bom. 784. 

(12) [1900J 23 Mid. 28- 
(I*) 119021 25 Mad. 899. 

(141 119CO) 22 All. £09. 

(15) [1SS9J 16 Cal. S9. 
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v. Awad (16). I would hold therefore 
that the lower Court had no alternative 
but to pass the order complained against 
and would dismiss the apjieal with costs. 

Pratt, J. C. — 1 concur and resile from 
my judgment in Firm of Co paid as v. 
Pahlumal Ilcmanmal (l). The word 
"pending" should be construod not as I 
there construed it, hut in the sense that 
it was still possible to the •> m ike 
an interlocutory order in the proceedings. 
This construction does not involve hard- 
ship for in tlio circumstances of the pro- 
>euc case, leave would have been given 
itter of course. I also agree that 
; could not. have hceu sU\cd in 
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Pratt, .1. C. and Kawcrti, a. j. c. 

< loverdiiandas Vishtndas Ji ilo nr'ui ?;,/ 

— Plaintiff* — Appellants. 

v. 

Tin median d Manjimal — Defendants— 
Respondents. 

Misc. Civil Appeal No. 9 of 191S 
Decided on 5th April 191S. against order 
of Crouch. A. J. C. 

.(«) Arbitration Act (1899), S. IS— Arhitn- 
lion tribunnl-Ultimatc decision re.tinr with 
umpire who would tilt ,.| cs ... "f 
pnrly Stay should be refuted. 

An arbitration tribunal in 


valid tribunal matter of difficulty, — P er 

K-. f> . C ~p 0ur ' * hou,d ■»«•*•«• to enforcl 
arbitration Per FatCCrtt, . 1 . ./. f -Avrer- 
ment w., not void under S. 20. Contract Act 

<78^5 20 ^ ~ C ° n,raC * AC ‘ 

Where an v.-rrcmrni of reference nrovided that 

JiT-' : be r IU ' 'e'c?red 

lo the .irbiUi -.n ° i«o merchant* who were 

members of tie !v .',ch, Indian Merchant- W 

nation and in cn-< dha^recroc ' l **° 

arbitrator*, to an umpire n jr, i,|, 

arbitrator-, or in care cl iLitr i r<».i 

the M ir..,ci-c Ccmmitiee t ? ihu 

* “ P r • ■ at the IrU ,< ; , 

A'WKiatiou were >o imierfrui;, <l.,.i .j .. 
..-.-odatioo loo*ely eousiituud tb. ; t u , 
lwhment ef a valid tribunal < t arbitrator, 
n.atter of considerable difficulty: 

Utld. Per I r itl, ./. C 
"jrnstauces the Court 


l.-l ween the 
by the laid 
> «"dc to bv 
•'•bn, noil 
Ji'.l. . o,' ih. 
'land tb<; 


v. u> 


Per I' i. 

• * v ar i u 
•iiditv r 


It 


. I 


nd 

• I.* U'.l I 

trcoi cl 
S. VO. « :nu set A 
. d m tbi* frouuii 

<d» Arbitration Act 


t. 


•i bat under me!, c ir- 
r>cu,d be*it Jt e to rt-fcrc- 
U' 49 C 2 } 
;* >?* toth »b« parties 

• <. cl l .< t an lo u l0 
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abould exercise discretion "with ctuiionT! 

•*7 or Sailing leave to r e?oW 
■ ubmikiiou. * VOK * 

■ u .hau' I n y. do uVit.-M V ‘ JtiCu4 

■ »p“ 

V; d ; '-"• •rbiltali«o is allowed* 1 ^ 

Str.ni.jman— for Appollnnig. 1 *' C 21 

h" l um<il Pahioomal nud / 
leu: l — for Hes|>on tones. 

Pratt, J. C.—Thie is an appeal from 
nnonor male by tl.o Icarnol A«i !ioD1 ” 
•< udic.al Commissioner staviu- 1 nmu- 
S. 19, Arbitration Act, 1899. a suit tiled 
by tho plaiotins.appellanfcs against the 

respondents. The suit was upon a con- 
• ract under which defondants had agreed 
to . J? *1'® Plaintiffs cotton at the rate 
ol Ks. 35-2-0 a maund deliverable in Janu- 
ary not later tl.an the 25th. The plain 


J • Dcvcr. 


I S . P ? r - ,ie ' bfl,on88 canpcl contended that the defendants had 

Wh fP 45 c 2j co-m.tted a breach of this contract by 

failing to deliver, and.the suit was for 


be , an iinpHrtuf tribunal! " ' (P 45 JT, 

fcrmccVo^n fl .? d9 ‘ hal aD aereemint of C r^ 
mc.it Of m unn,? 1 0n w providM ,cr tb = tFPoint- 
!ho h c I .> i lu P ,r8 w bo "ould man ceruinlv tilt 
rotain U. iuJi-Viiff ° n ° P ar ‘y. the Court should 

anv onniic lJr 00 '° lhc 6ui ‘ refuse 

(bl ArSS. n .i ,0t 9t . ay lhorco, • IP 45 C 21 
to) ArbUration Act (18991 S 19-Sco^^ 

ci.,: 0 n ° r certain A.cociotion-Ai.o- 

mt.on loosely constituted — Establishment of 
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damages for that breach. The contract 
was od Karachi Indian Merchants Asso- 
ciation terms and contained an arbitra 
tmn^clause which was in the following 

"Any dispute wbetsoever. iucludiug construc- 
1.030. this document, eri,iD S out ol this contract 

SSttVh ,Crred ar , bl,ralinn ci two mer- 

chant. ^ ho arc members Of the Karachi India,, 

A<fOCl% }'°" UDdor ‘be provision, of 
tho Arbitration Act. 1899. as sub«, qU o Q tly 
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amended. If one party fails to appoint an arbi- 
trator for seven clear days after.'the party having 
appointed his arbitrator has served the partv 
making default with a written notice to make 
the appointment, the party who has appointed 
an arbitrator may appoint that arbitrator to act 
as sole arbitrator in the reference. Should the 
two arbitrators bo uoable to agree, the dispute 
shall bo referred to an Umpire nominated by the 
said arbitrators. If the two arbitrators are un- 
able to agree, to an Umpire, tbo latter shall be 
nominated by the Managing Committee of the 
Karachi Indian Merchants Association. The 
decision or the arbitrators or the Umpire, as the 
case may be, shall be final and binding." 

To enforce this agreement of reference 
the defendants applied for stay of the 
suit. It was prima facie the duty of the 
Court to aot ou the agreement and stay 
the suit and the onus was, therefore, on 
the plaintiffs to show cause why the suit 
should not be stayed. The plaintiffs did 
show cause and called evidence, but the 
lower Court ordered the suit to be stayed 
without calling upon defendants. Tho 
case against stay of the suit was based 
on two main grounds. In the first place 
plaintiffs contended that the tribunal of 
arbitration constituted under the agree- 
ment of reference would not ho impartial 
and that thore was tho reasonable pros- 
poct of bias. In tho second place they con- 
tended that thero would he difficulties in 
constif Jting tho tribuual of arbitration as 
tho class from which the arbitrators 
were to he selected could not easily bo 
ascertained with the result, that even if 
parties went to arbitration the award 
might bo impeached on tho ground that 
tho arbitrators nominated did not bolong 
to tho class and wore not empowered to 

act. 

Now on the first point the plaintiffs 
showed to the satisfaction of the lower 
Court that the market rato of ready 
cotton on due date was Rs. 57'59 per 
maund, whereas contracts made on the 
Indian Merchants Association terms had 
been settled at Rs. 41 to 43*. Plaintiffs 
contended that this lower rate was not 
an actual market rate but an artificial 
rate under which certain contracts had 
been settled or compromised by cross- 
contracts. The plaintiffs urged that tho 
parties would more certainly appoint ar- 
bitrators, one in favour of the higher and 
theother in favour of the lower rate, and 
that tho final decision would, therefore, 
rest with the Umpire selected by the 
members of the Managing Committee of 
the Karachi Indian Merchants Associa- 
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fcion. They then gave evidence that the 
majority of this Managing Committee 
were either pecuniarily interested in the 
lower rate or were in favour of the lower 
rate; and contended that the arbitration 
would be vitiated by the bias of the 
U m pi re. 

The lower Court thought that the ar- 
bitration might- never reach the Umpire. 
It expressed a hope that each party 
would appoint an independent arbitrator 
and these arbitrators might be able to 
settle tho matter without tho appoint- 
ment of an Umpire, Possibly this pious 
hope might be realized, but that does not 
conclude the matter. If the agreement 
of reference provides that tho final deci- 
sion should rest with an Umpire who is 
biassed, that is surely a matter which 
the Judge should consider when exorcis- 
ing his discretion a9 to whether or not 
he should surrender his jurisdiction to 
try the suit. Mr. Kalumal contouds that 
the fact that the members of tho Manag- 
ing Committee are in favour of tho lower 
rate is not evidence of bias, for that lower 
rate i9 an actual market rate. Ilis oaso 
is that cotton delivered undor the Karachi 
Indian Merchants Association terms is 
cotton of an inferior quality and fotchos 
lower price because tho condition as to 
place of delivery is not so favourable a9 
in tho case of cotton bought under the 
other contraot terms prevailing in tho 
market. But this was uot the view of 
the lower Court. The judgment dees not 
proceoi on this ground. Tho learned 
Additional Judicial Commissioner hold 
that the lower rate of the Association 
contract is due to the fact that in thoso 
contracts there is no intention to give or 
take delivery. This finding is altogether 
outside the?pleadings;it is not the case of 
either party that delivery was not intend- 
ed. Moreover that finding would involve 
the conclusion not only that tho main 
contract i9 void as one of wager, but also 
that the collateral contract of reference 
to arbitration is equally invalid- 

On tbo question of bia9, therefore, it 
seems to me that there is a case for defend- 
ants to rebut. The socond ground arises 
out of the rules of the Karachi Indian 
Merchants Association. The plaintiffs 
contend that if both the arbitrators and 
the Umpire are to be appointed from 
among members of the Association and its 
Managing Committee, it should bo reason- 
ably certain who those members are. 
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The annual report of the Association Rives 
a list of members whioh includes several 
firms, implying that every partner of the 
firm named is a member. On the othor 
hand It. 1 (2) of the rules of the Associ. 
ution says expressly that not more than 
ono member of the firm shall be admitted 
as a member. -The Judge seeks to recon- 
oile this discrepancy by suggesting that 
the name of the firm in the list of the 
inomfcors in the annual report is falsa des- 
cri[ :io of the name of the actual partner 
who is a member. But there is no ovi- 
dence tosupport this explanation and it is 
not that given by the Secretary. Mr. Kalu- 
uiul seeks to roconcilo the list of the 
members with the rule: first, by suggest, 
ing Unit eacn firm had a right to appu nt 
a representative who alono is a member; 
and secondly by suggesting that all the 
partners of the firm are member*, but 
that only ur.o partner is an active mem. 
her whilo the other member- mo pawivo 
morn hers. With reference to Mr. Knlu- 
mnl a first explanation if only iho rep- 
resent ativ wore member*. t'reir names 
would appear in tbo list. But iho names 
of no representatives appear cither in tho 
list or in the report of the proceeding* And 
with reference lo Mr. K*lunia!'<i second 
explanation the rubs n ol.o cod,*tinction 
between trio active members and tr.o pa*, 
sivo members. Tbo.*o different explnu. 
utions show that Mr. Kalumal him. 
boII i» in doubt as to who tho members are. 
They - Iso introduce further dement* ol 
uncertuncy. Who are tho representatives 
whoso names are not roccrdcd anywhere? 
Are tho passivo luombera qualified to act 
as arbitrator!*, or to take part iu the up. 
pointment of tiro Managing Committoo? 
Again if nil partners of tho firms aro 
mem bora, tho very fact of partnership 
might ha a *ourco of dispute f.,r the con- 
stitutions of tho firms vary from timo to 
time. This uncertainty as to tho ni6m- 
borihip rellects on the constitution of 
tho Managing Committee, lor if that 
membership is in doubt then tbo mem. 
berskip of the Managing Committee 
which is soloetod by tho Association must 
bo equally doubtful. R. 2 (o) of tho rules 
providing for the appointment of the 
successor to a member of tho Managing 
Committoo appears to assumo that all 
partners of the firms aro members and 
conflicts with R. 1 (2) which provides 
that only one partner can be a member. 

It is no answer to those objections that 
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lavour of tl.o arbitrator l.o dedino? juris, 
urc ion; and any future revival cf tho 
* iu,t should depend on a futuro order on 
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fore remand tho appeal to tho lower 
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doubt that thero is e considerable diver- 

geuco botweou the Association Rule* as 

tomembersh'p bo ‘|, ol tho Aatoci.tion 

and its Managing Committee, and tho 

lZl %, Wbi °, b ap ' ,e: ‘ r3ro bavoheen gene. 
raHy followed It would certainly stem 
advisable for tho Apscciation to take steps 
to make either the practice conform with 
the rules or the rules conform with tho 
practice. But I think it is important to 
near in mind that wo are not now con- 
sidermg the validity of some art either 
®L* h e A^rc.it ion or if B Man^i.-c Com 
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mitte9 to which the doctrine of ultra 
vires would he applicable. The question 
of the validity of the present practice 
arises only incidentally in connexion with 
01. 17 of the contract, and the first thing 
to be decided is the meaning to be as- 
signed to the words “members cf the 
Karachi Indian Merchants Association” 
and “the Managing Committee of the 
Karachi Indian Merchants Association.” 
ft is at the present stage desirable to siy 
ns little as possible on the main point in 
controversy and to avoid prejudging any 
of them. But I think it may safely he 
said that, at any rale, in my opinion, 
there are grounds i r the contention that 
what the paroirs in making this contract 
had in contemplation was the actual 
\e»oci^ti.'.n and its managing committee, 
as conse nted in practice, whether that 
ecu; nation was :.c ually valid or in- 
vaii.l. If so, i ho mo9t that could be 
said is, I thick, that both xvor . e 

under a mistake of fact as to the vali- 
dity oi their constitution. Bat unless 
it was an implied term of this con- 
tract that the members of fcho Associa- 
tion and its Managing Committee had 
boon validly appointed in accordance 
with the rules of the Association. I do 
not think that tbo Court could hold that 
the matter, on which there was this 
mutual mistake, was one essontial to the 
agreement, so ns to make it void under 
S. 20, Contract Act. Id support of this 
I may refer to Debendra Nath Dutt v. 
Administrator. General of Bengal (2). 
Thoro the sureties who bad given a bond 
for duo administration oi the estate iu a 
case where the Bettors of Administration 
had been obtained by fraud, wore held 
bound by their bond, although the sure 
ties wore unaware of this fraud and 
were under the mistaken belief that the 
Loiters of Administration had been valid- 
ly granted. It was hold that the liability 
of the suroties under the administration 
bond did not depend on the validity or 
iho invalidity of the grant; md tins 
decision was upheld by the Privy Jourcii 
on appeal. Debendra Nath Dutt x. Ad- 
ministrator-General of Bengal (3). 

If the real agreement was what I hive 
already stated, then I do not think that 
this objection is or.3 which cm be raised 
bv the plaintiff's especially as all except 
cr.e are member s of the Associ a tion au l 

2. (190C)"88”Cal 718. 

3. (1903) 35 Cal 955=35 I A 109 (P C). 


some of them are also members of the 
Managing Committee. I am not disposed, 
therefore, as things stand, to interfere 
cn this particular ground with the dis- 
cretion exercised by the lower Court. 
I also do not think that the plaintiffs 
have shown that it is impossible in any 
case to obtain two arbitrators, and if 
necessary an Umpire, from among the 
members of the Association or the 
Managing Committee who had been 
validly appointed under the rules of the 
Association. I know of no warrant for 
saying that a more possible difficulty on 
this point would justify the Court in 
refusing to stay the suit. It is, I think, 
on a very similar footing to the question 
of bias, aud it has often been held that a 
mere suspicicu of possibility of bias i9 
not sufficient to justify interference with 
r.n agreement for arbitration. Similarly, 

I think that a mere possibility iu a 
technical point of this description is not 
ordinarily sufficient to justify the Court 
iu refusing to stay a suit under S. 19, 
Arbitration Act. 

But the other objection raised by the 
plaintiffs is, I think, on a more suhstftn- 
tia! basis, and I coucur generally with 
what the Judicial Commissioner has said 
on that point. I do not think that the 
assumptions made by the Court below 
aro justifiable in the circumstances of 
this case. They might bo justifiable, if 
the arbitrators had to be chosen from a 
body of archangols. But tbo Court cannot 
rightly lose sight of tbo fact that they 
have to conic from a body of traders, 
with w horn their financial interests would 
generally outweigh any other factor 
likely to infiuenco them. Wo have the 
main fact established that the majority 
of the Managing Committee are in favour 
of a lowor rata in the neighbourhood of 
Rs. 40 as oppose ! to a higher rate in the 
neighbourhood of Rs. 09, which the 
plaintiffs say is the proper rate to ho 
fixed. It is. 1 think, at any rate at the 
present stage, unnecessary to decide 
which is the proper rate; that is more 
for the Court o’* arbitrators or Umpire 
who may eventually have to deal with 
the dispute on its merits. But the fact 
that tho majority of the Managing Com- 
mit 50 are in favour of the defendant s 
contention certainly affords basis for 
bringing the case within the general rule 
that an order of stay will not be granted, 

If it can bo shown that there is good 
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ground for api rehemling that tho ariitr-.- 
tor will rot act fairly >o the matter 
(Ilalebury's Laws of Kupland. Vol. I, 
p. 153). There ;.ro ion l ciscun 
stances in tills case which dift'ercatUie it 
from the ordinary one, and I think th : 
the plain tilts have made out a prim* lacio 
caso in regard to this point, which -.1 is 
for the other side to rchut, if they can. 
I, therefore, concur iu tho order pro. 
posed by ray learned colleague. 

Pratt, J. C. — Tho evidence of the 
doforidaiiis has now been certified before 
us and on tl.u question of Idas it does 
not establish tho contention raised at 
the lust hearing that chore is a diher. 
out market rate for cotton purchased 
on Association term.*. Such contracts 
hud been settled in January atal *er 
rate, Imt . settlement rate is clearly not 
a murkot raw, lor it :s controlled by 
other tectum such as -olvepcv oi the 
seller or tho urgoucy of t io buyer's iced 
for cash. 

It is however couiuulod that the mar. 
kot rato is for the arbitrator to decide 
ucd that if tho Court considers tho rate 
•is infecting tho quostion of bias it would 
*<o usurping the functions of the nrbitra. 
tor. And further it is con ton del that 
I ho nl'iinti i: s knew that — r:.». •• of tb - 
Managing Committee were dealers in 
cotton and that on tho terms of tho 
reforeoee it wav u reasonable . \j cc: alien 
that a hoar might loan Umpire and 
i»o in favour of a lower rato. As to these 
contentions I may remark incidentally 
that they are diametrically opposed to 
the defence raised in the lower Court. 
Tho defendants’ c:*so them was tli-t tho 
Managing Committee woro either disin- 
terested or woro in favour oi a higher 
rato. Hut apart from that 1 do cot 
thiuk the arguments now put forward 
aro sound. It may ho admitted that the 
sarno strict rulo of bias which applies 
to a .Judge does not apply to an srbitra. 
tor chosen by parties. If the plrrutiO's 
only complaint was that a " hear" might 
he appointed Umpire, he would i:e estop. 
I>cd for it was a reasonable expectation 
on tho terms of the contract that the 
bear ” might ho so appointed. It might 
also have been anticipated that if a 

hear " were appointed Umpire, he 
would he in favour of tho lower rate if 
there woro two market r i es. But the 
defendants have failed to prove that 
there is a lower market rato and plain. 


— ' ' not re sonabjy *nt Foil alia that 

■ r*j would I*' in favour i i ■. 

ms . i • U. 

Tho: j - tht.vf.iro no t-.iof,ul - •• • i . ^ -. 

r!, ° I • • .«• ' !. *. iu considering the 

:estion oi , ire not Qsurpii ; the 
funcfiii i .** •>.. ar | itrator, for we do - t 
decide v;||j c oi two market rales :s> the 
proper one bo • ly thut a |wrticulic 
rato is not a market rato at all. On tin-? 
our conclusion is that tho class Iron* 
which the urbitiatcr i- tc 1 • .elected is 
interested in declaring that to y ■•. p*. \r 
.c*. r .to which is not a marker r tc. 

Au ar’ itration tribunal in which the 
ultimate decision rests with the no :d. 
u ' ! o: ‘ho class having such an inter. «t 
- :ot .-j im|«rtial tribunal. The de 
dtuts attempt to meet this objection byj 
undertaking that the members of tho 
Mi*u;:*ng Committee who have thi3 
p'cufiiur\ interest will rot take part iu 
:ho appointment <f n Umpire. Tbit 
.coins to me to nmko their case worse. 
U i* an attempt to improve upon the 
agreement of reference by amending the 
procedure for tho appointment of an 
' mpiro nod it is thcicfoie an admission 
that the arbitration under terms of the 
reference will not bo impartial. It is 
also contended that the Court should 
not intaiforo nnlefs and until tho nrbi. 
trators diet? ice and the reference tc ao 
' mpiro becomes necessary. But the 
Court must decide the question of stay 
when ll o application is made and on 
materials before it. When it finds that 
the agreement of reference to arbitr ion 
provides for tiio appointo.ent of ..n Cm 
pirc who will most certainly tilt the 1 
fc •»«* aSWOs: one pa;ty, the Court should 
retain if i jurisdiction to try tho suit. 

it has also been said that it is a 
serious thing to interfere with -i mercan- 
tile arbitration which, as Lord Sumner 
said in tho ca.-o of Produce Brokers Co. 
v. Olympia Oil & Cole Co. (I), is it 
system dovised by mercantile men to suit 

their ueeds and (which) has been found 
to be highly beneficial to business. There 
is a grc.it force in this argument and the 
Court should always approach the ques- 
tion of stay with a bias in favour of 
keeping the parties to their agreement 
to refer to arbitration. But these cousi. 
derations have less weight with mo in 
this case, for I have groat doubt as to 
whether the form of tl o contract used 
4- (1916) 1 a C 314=85 L J K B I' D. 
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bero reprosonts a legitimate and bona 
fvle business. I am far from saying that 
cho present contract was one of wager 
or that the parties had no iutention to 
give or take delivery. That is a matter 
which may or may not be in issue. But 
tho provision in the contract that the 
sailer should offer delivery ; the absence 
of any clear specification of tho quality 
of co’.-oa or of the place of delivery ; 
the lower rite for which many the- 
ories have bean advanced but for 
which no satisfactory explanation is 
supplied by the evidence ; the admission 
oi fiomo dealers that dolivery is not ex- 
pected, all those circumstances do suggest 
that those contracts are primarily in- 
tended to meet the demand of a purely 
speculative business. And again the in- 
terest of tho mercantile community can- 
not require that the settlement of busi- 
ness disputes should be by a tribunal that 
is not impartial. It soerae to me, there- 
fore, unnecessary to proceed with the 
consideration of tho second point affect- 
ing tho constitution of tho Karachi Indian 
Merchants Association. In these circum- 
stances I think the Court should exorcise 
its discretion to r3fuse the application for 
stay. I would, therefore, reverse the 
order of tho lower Court and allow this 
apno.il. Costs to ho costs in the cause. 

Fawcett, A. J. C.—I concur that 
sufficient reason has been shown why tbo 
nmttor should not ho roforred in accord- 
ance with the «ubmi«*ion in this case aod 
that tho lower Court should accordingly 
have oxorois.'d its discretion undor S. 19, 
Act 9 of 1899, by refusing to stay tho 
suit. In coming ro this conclusion I see 
reason to modify tho view expressed hv 
mo in my previous judgment as to the 
inadvisability of this Court entering into 
tho question whether the rate contended 
for by the respondonts is a proper cnecr 
not. For the evidence since obtained 
and certified makes it clear that prior to 
July 1917 it had Dover been suggested 
that there should be different market 
rates of settlement at due date for the 
two kinds of contracts, viz., those on 
European office terms and those on As- 
sociation terms. And with regard to the 
subsequent period no evidence has been 
adduced by tho-respondents to show that 
as a matter of fact, where damagos have 
beon duly pai l under Cl. 4 of the Associa- 
tion coe tract they have been fixed at a 
rate differing from the market rate for 


ready cotton with anything like the 
wide divergence now contended for by 
the respondents; while in regard to con- 
tracts for future delivery in January 
1918 (like the contracts in suit) the only 
evidence adduced relates to cases of “set- 
tlement’ to which other considerations 
apply. For the respondents Mr. Dever- 
touil has not relied on any of the addi- 
tional evidence that has been adduced as 
robutting the appellants’ case, hut has 
put forward arguments, which would 
more appropriately have been addressed 
to us at the previous hearing. His 
strongest point is that for the plaintiffs 
to succeed it must be established there 
is a definite probability that tho Umpiro 
appointed will, in fact, bo biassed, and 
that until ho is appointed any interfer- 
ence with the arbitration is premature. 

Ho urges that the most the appellants 
have done is to show a probability that 
tho electors of the Umpiro will ho biassod 
and that it cannot properly be assumed 
that, even if they appoint a nomineo, ho 
will misconduct himsolf. It is no doubt 
tho ordinary rule that bias is not lightly 
to be presumed, and that there is a primary 
presumption in favour of honesty. But 
in this ca90 there ha9 boon an unusually 
full enquiry in which both sides havo 
had amplo opportunity of placing ovory 
material consideration before the Court. 

If, as the result of that inquiry, it could 
he said that the appointment of a biassod 
Umpire was improbable or of* little. pro- 
bability. then Mr. Doverteuil’s argument 
would. I think, bo sound. But in my 
opinion it has boon clearly shown that 
the probability of a biassod Uupiro being 
appointed is so strong that it amounts to 
a practical certainty. In forming this 
opinion 1 have not overlooked the offer 
of some 12 interested members of the 
Managing Committee not to vote in the 
cloction of an Umpire. This goes, how- 
ever, very little way towards securing a 
really unbiassed Umpiro. It would ob- 
viously Dot be difficult to arrange that 
under a specious display of a fair and 
proper election of an independent Umpiro 
one really biasBed Id favour of respon- 
dents should be appointed. And such a 
course is one that respondents might 
naturally try to take in order to make 
interference with the appointment of 
th6 Umpire or the upsetting of his 
award as difficult as possible. Tho 
Court should, of course, be reluctant 
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to suspect a dishonest intention of this 
kind ; but I am very unfavourably im- 
pressed by the shuffling and far from 
straightforward attitude adopted by the 
respondents in this case. Not only ‘has 
there been a complete change of ground 
from that pleaded in the first affidavits, 
hut there is also a significant refusal to 
listen to any proposal that the appoint- 
moot of an Umpire should, in the special 
circumstances of the case, he made by 
the Court or otherwise taken out of the 
hands of the Managing Committee of the 
Association. It certainly looks as if the 
respondents are anxious to keep the ap- 
pointment in the hands of tho Managing 
Committee, because by those means they 
believe that tlioy can secure the apioint- 
moot of an Umpire who has a b:as in 
their favour. In all the circumstances, I 
think that there is 'adequate and reason- 
able" ground for appellants' anticipation 
of bia* and that (in rugird to tho offer 
already montiono l) they may well say, 

' Timeo Daiuios ft dona fercutes." The 
case is quite dilleront from that of .!/«•#- 
srs. Volkort llros v. Firm of Kodumal 
Kalumat (5) roforred to by Mr. Dever- 
teuil. The coutract in that case provided 
for tho appointment of an Umpire by tho 
two arbitrators, in etso they woro unable 
to agreo on an award; and under S. 8, Ar- 
bitration Act, this appointment could, if 
tho arbitrators failed to make it. be made 
by tho Court. 

Tho circumstances thoro weroalsoquite 
dift'orent from those established in this 
oaso. Moreover, a caso like this 'api^ars 
to me to bo on quito a dilToront footing to 
ono where the submission clause in tho 
contract appoints a named arbitrator, 
who is in thoomploy of onoof the parties 
and, therefore, known by the other party 
to bo likely to be biassed in favour of bis 
employer. Though under tho present 
contraot the right of appointing an Um- 
pire is vested in the Managing Committee 
of the Association, yet it would surely be 
within tho contemplation of the parties 
that an unbiased Umpire should be so ap. 
pointed. I do not, therefore, think there 
is any good ground for respondents' con- 
tention that the appellants- are estopped 
from showing that circumstances have 
arisen which make the appointment of 
an Umpire by the Managing Committee 
objectionable and likely to result in 
failu re of justice. To su m nn. I think it 
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is a case where the Court has a duty to 
weigh the real probabilities and act on 
them, if it considors they outweigh the 
initial presumption in favour of honesty 
and freedom from bias, I think there is 
no reasonable doui't on the evidence and 
arguments in this case that oash party 
will appoint an arbitrate! thought to ho 
safe on his si le. and that, with such a 
wide diilerencc between tho two oppo- 
sing rates, there will he disagreement 
both as to the awar 1 ur. 1 tho person to 1>3 
appointed Urapiro. In n>y opinion, there- 
fore, it is a practical cernintv that an 
Umpire will have to be appointed by the 
Managing Committee, and in tiiat event, 
I think, there is a strong probability that 
an Umpire biassed in favour of respon- 
dents will be appointed. The Court 
should, of course, exorciso its discretion, 
in refusing to stay a suit or granting 
leave to rovoke a submission, in a sparing 
and cautious manner and should not do 
so, unless the applicant can establish 
that there is good ground for apprehend- 
ing that there will lie a failure of justice. 
If the reference to arbitration is allowed 
to proceed (Ilalshurv's Laws of England, 
Vol. 1, Arts. 951 and 959 at pp. 449 and 
153). Hut in the proved circumstances 
of this case I am clearly of opinion that 
sufficient ground ha9 been shown for tho 
Court' 8 interference under S. 19, Arbi- 
tration Act. I, thorofore. concur in the 
propose 1 order. 

V.R./R.K. Order reversed. 
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Hotchand Atmaram— Applicant, 
v. 

E m per or — Opposi to Party. 

Criminal Revo. Application No. 15 of 
1918, Decided on 5th April 1918, from 
orderof Cantonment Magistrate, Hydera- 
bad. 

Cantonment Code S. 231 (2)— "Absence" 
— Meaning explained — Absence of nine days 
from cantonment renders delinquent liable 
to conviction. 

In construing the word '‘absence" as used in 
S. 231 (2) the word should receive a larger or 
more restricted meaning according to what the 
Court believes to the intention of tbo legislature 
ini framing the particular provision in which the 
word is used. [P 4S C 1 ] 

An absence of nine day6 from a Cantonment is 
such absence as is contemplated by S. 231 (2) of 
the Code and would render the delinquent liable 
to conviction and punishment under the section. 

[P 48 C I ] 
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' , ; v> - U!L Ior Applicant, 
f.. V * - ! Winston — for she Crown. 
wyG^ment.—This is an application for 
y ismu c. an order of the Cantonment 
■ agistrute, Hyderabad, convicting the 
applicant under S. 231 (2) of the Canton, 
mont Code for failing to appoint an agent 
<iurmg a period when he was absent from 
the cantonment in which he owned a 
bungalow. The applicant admitted that 
he did remain absent for nine days at 
Karachi. Ho was convicted on that plea 
and sentenced to pay aline olJRs. 20 or in 
default to sutler one week’s simple im- 
prisonment. Mr. De Yerteuil for the ap- 
plicant states that tho absence of nine 
days is too short a period to constitute 
absence within the meaning of S. 231 (2) 
oi the Cantonment Code. But the section 
does not specify any period of ahsencennd 
wo think, tho same rule must he applied 
to the construction of the word "absence'* 
as was applied in the case of Mahomed 
Shu f fU v. laldin .-16</u/a (l) to tho word 
residence’, it is thoresaid that the word 
!may receive a larger or more restricted 
jmeaoiug according to what the Court be- 
lievos the intention of the logislaturo had 
beon in framing the particular provision 
in which the word was used. The inten- 
tion of tho legislature in this ca3o was. 
no doubt, that tho owner when absent 
should bo represented bv an agent to ro. 
coive notices and otherwise to assist the 
cantonment authority in the performance 
of tho sanitary and municipal duties im- 
posed upon it by the rules made under 
the Cantonment .Act. If tho absence is 
of such a period as to cause inconvenience 
to t ho Cantonment authority in perfor- 
mance of its duties, the accused must bo 
considered to have been absent within tho 
raeaningoi S. 231 of tbeCantonmentCode. 

In this view we think the absence of oine 
days at Karachi was such absence as was 
contemplated by S. 231 (2)of the Canton- 
ment Code. \Ye, therefore, reject this 
application. 

v.R . r.'v. Application reject ed. 

T. U-7--7 >jj :J bum 2i7. 
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Pratt, J. C. and Hayward, A. J. C. 
M ulchand Tilokchand — Appellant, 
v. 

Muradali Shermohrued and others — 
Respondents. 

First Appeal No. 5 of 1915, Decided on 
2lst September 1917. 


Bombay Land Revanue Code (1379), S. 203 
executive order of Revenue O/ficer-Per- 
*on Mgneved can appeal though no party 

Ac^Vs®!?.^ ReVenUC Juri$diclion 

? e I r , ight of a PP caI nu 

tx cut.re order of a Rsienuo Od icer is voted in 

Ji Kut e -* CD * 88r,eved tbe order, irrespective 

order ml"* * P A tly l ° ,h ° ic "- uir >- wborein tbe 
or^r was passed. [P 48 C 2] 

Aewalram Jethianand—lor Appellant. 
*>. Raymond — for Respondents. 
Judgment. — Tho plain titf.appel Ian t 
sues defendant 1 and the Secretary of 
•Mate, alleging that tho land to the north 
of his shop over which he had frontage 
rights and, therefore, as he says, a right 
of prior grant, had been wrongly sold by 
the Deputy Collector to dofoudant 1. 
His prayer it that tho land should be 
granted to him on payment of Rupee? 
13-14-0. This prayer makes the Deputv 
Collector's order the cause of action and 
is equivalent to prayer for an injunction 
on the Secretary of State to grant the 
lana to himself. The District Judge held 
tho suit barred by S. 11, Bombay Ro venue 
Jurisdiction Act, 187G, on the ground 
that there had been no appeal from the 
Deputy Collector to tho Collector or at 
any rate from the Collector to tho Com. 
missioner. Tbe contention of tho plain, 
tiff in this Court is that he was not a 
party to the proceeding before the Deputy 
Collector and had, there/oro. no right of 
appeal under S. 203, Bombay Land Re- 
venue Code. 

Section 203, Bombay Land Revenue 
Code provides for an appeal from "any 
decision or order passed by a l.evonue 
Officer.” The words "any order” are very 
wide and include orders that are either 
executive or judicial or quasi. judicial. 

The latter class of order should ho passed 
bv the Collector after an inquiry which 
may I >e formal or summary or ordinary 
(Ss. 103. J9-5 and 197 j. In such a case 
there would he a judicial or quasi. judicial 
inquiry and it might he contended that 
the right of apnea! was limited to a party 
to that inquiry. But if the order is, as 
in tho present case, a mere executive 
order professing to dispose of Govern- 
inent land, there would he no inquiry or 
proceeding, to which the apjiellaut could i 
be a party. In such a case it seems to usf 
that the right of appeal i3 vested in the 
person aggrieved by tho order. Thisi 
seems to be in consonance with the 
language and intention ol S. 203 and ap- 
parent! y it was tbe view taken of the sec- 
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tion in tho case of Xalha v. Sr.ry.of Statr 
(1) and Crr/nment of Bombay v. 
Bhimlhai Snndarjt (2). This conetroc- 
ti°n involves do hardship fur if the 
Collector has put defendant. 1 into 
possession or dono a ph>sical act that 
violates plaintiffs right, that would 
supply a cause of action to which S. 11, 
Bombay Revenue Jurisdiction Act would 
ho uo bar; Sultan Mahavud Shah v. 
***; °f Slale (3). There is moreover 
another ratal objection to plaintiffs suit. 
»or it a fleets to control the disposal by 
( /ovemniont of waste land and is. th^ro. 
fore, barred by S. 1 of tho Act. We. 
therefore, conlitm the decree of the lo.xor 
Court and dismiss this apical with 
costs. 

Appeal ilhmistc J. 
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\ li. U.K. 

1. (l c fl(i) 1* J ?n. 

•2. (IhT'j) P .1 :im, 
j. (1011 • !> S I. i: K'.aio I c 22.1. 

A I R 1918 Sind 49 

iw" 11, , C - vsl> Havwahd. a. j. C. 
JJliarmibai— Applicant. 

Am pe ror— Opposite Party. 

1017 n n# \ ? evn - A,,,n * Ko - of 
JJ1 /» J,0c,de(1 on 30th August 1917 

si: ,Jjr tha 

byHii', U ci", S ' R 3 " r' *° I.vilion 

• nd 50. Courl ~ K, ‘ n, * ,d y •» under S.. 13(2) 
An ordorpMMd by „ Dbtrict Magi.t,*,* on- 

ffltivsssiTii b i,“ *•>«* - 

T-. . , , [I* 50 c 1; I* 49 C *2 1 

I no apcrie\rd party has in suck a „<• ■« J. 

s ‘SUteJ*’ “•“V P « li « A«i (ISM, 

M- • . . «•"»•* be ejected by Di S | r S C | 

-s 

M famlhfo 1 ,a , ICmR r , '’ mro,ar >' P°”««ion bim- 
, and hut order of ejootmont or exclusion can 

2Slto5?° rEt0 ,0f tb ° l>eri0d °‘ hl * l0R *P°»rv ST. 

scaaiou. [ P 49>C S 1 

Lal Chand Haisomal-Jor Applicant. 
A. liaymoni— for the Crown. 
Judgment.— This is an application for 
revision of an order made by the District 
Magistrate, Larkana, under S. 43, Rom. 
bay District Police Act 4 of 1890. Tbeap. 
pneant Dharmibai is or claims to be the 
Vtf:dow of Bawa Jeramdas, the Bawa of a 


likana'at Larkana. The Bawa died 
on 2.th March 1917 and tho applicant 
[!“' ,n ' l,! «*ic»n of the pro mi 
Her possess ton w*? resented bv certain 
person* who claim to represent the 
Hindu Pvnchayot of Larkana and the 
District Magistrate, apprehending a dia- 
tur banco, made orders first on fifth July 
1J1 7 prohibiting her from entering the 
torn pie, and again on 18th J u | v JD17 
directing her to remove from the premi- 
ses of tne temple and tho “Tikana." A 
preliminary objection is raided to tho m‘ 
reduction of this Court to interfere with 
the order made by the District Magis- 
trate. and this objection we must uphold, 
it nas been held in the case of 
rang Shnlrao. In re (l) that a District 
Magi>:rate acting under this chapter of 
. ie District l'olico Act is acting! 

in his executive capacity and not ns an 
inferior criminal Court aud that, tlsereJ 
• ore. his order is not subject to tho re- 

visional jurisdiction of ; a High Court.) 

i bis ruling has been approved in the case! 
ol Im orator y Jaro (2). That Wa3 u 

iw r U k ° r lho l S,Dd Potior Regulation. 

. ut -here, as here, the orders of the Ma- 
gistrate aro inado subject to appeal not to 
this Court but to the Commissioner. It 
is. however, urged that the order is in 
excess or tho jurisdiction conferred by the 
section and this Court has the same 
power of revision as it has in respect of 
orders purporting ;ob« madounder Ss. 14 * 
and HI. Criminal P. C.. but in excess of 
t ie powers conferred by those sections. 

Now it must bo admittoi that the or. 
<ier made by the District Masistrato is 
not an or, lor which the section empower, 

,, U Th ° procoduro enjoined bv 

u>o section is that bo should first take 
temporary possession of tho placo which 
is t.n, subject of the dispute, and then by 
virtue of that possession make orders 
excluding certain persons or allowing ac- 
cess to certain other persons. Ho has no 
jurisdiction to eject any person without 
^t-tking temporary possession himself 
and his order of ejectment or exclusion 
' v oui<j only operate for the period of his 
temporary possession. Here the Magiss- 
trato has not taken possession and is, 
therefore, not authorized to eject the ap- 
plicant; and secondly, he has put no term, 
upon his order of ejectment to indicate 
that i t was to operate temporarily. Tliish 
1- (1910) 8 I C 7171 
2. (1911) 5 SL R 51=12 I C GI6. 
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is a serious prejudice to the applicant, 
for it casts upon her the onus of resort to 
the civil Court. This would not have 
been the case if the District Magistrate 
had taken a limited period of possession, 
say, two months, and excluded her for 
that period only in order to give the Pan- 
chayet an opportunity of recourse to the 
civil Court. This would have been suffi- 
cient reason to justify our interference 
in revision if the order had been made 
under S. 143 or 144, Criminal P. C., for 
then it would bo the order of an inferior 
tCourt. But the orders being undor S. 43, 
Bombay District Police Act, are not or- 
ders of an inferior Court and we, there- 
fore, aro unable to interfere in revision 
ovon though we think them to bo ultra 
viros. The applicant ha9 a remedy undor 
S. 13 (2) and S. 50 by petition to the 
Commissioner. 

Probably the District Magistrate may 
think it advisable to amend his order and 
bring it in accord with the terms of 
S. 43, Bombay District Police Act, and 
with this remark we can do nothing fur- 
ther but rojoot the application. 

V.R./R.K. Application rejected. 


A. I. R. 1918 Sind 50 

Hayward, A. J. C. 

Moosaji Ahmed and Co. . . . Plaintiffs, 
v. 

Asiatic Steam Navigation Co. Ltd. 
and another — Defendants. 

Original Civil Suit No. 198 of 1916, 
Decided on 8th May 1917. 

(o) Bill of lading — Carrier by sea can 
limit hi* liability by bill of lading. 

According to EoRli*h law it is open to a 
carrier bv sea to limit hi* liability bv a writing 
such as tbo bill of lading. Consequently the 
following conditions in a bill of lading are per- 
fectly valid: (a) that the Company shall not bo 
liable for anv damage caused by sweating, ferment- 
ing. beat, boilers, or storage, wbetberarning or not 
from tbc negligence < f the lD hc ** rv, 5« 

of the company: (b) that the liability of tbe 
Company shall absolutely ; cease when ithcgMll 
are over or beyond the aide of tbe Comp any s 
own ship level with the rail, (e) that the 
Company shall not be liable for anv damage 
capablo of being covered by wwimm. [I 5! C l 
(b) Limitation Act (1908). S. 3-Spec.al 
period of limitation for auita againat Karachi 
Port Truat are not aubject to general pro- 
viaiont of Limitation Act— Karachi Port 
Truat Act (1886). S. 87 
The general provisions of the Limitation Act 
regarding the exclusion of holidays and Court 
vacations in computing the period of limitation 
have no application to any special period of 
limitation prescribed by any special or local law 
•2. g. the Karachi Port Trust Act. IP 52 C 2] 


A suit against the Karachi Port Trust filed 
beyond the period of six months allowed by 
S. 87, Karachi Port Trust Act, owing to 
the intervention of Easter holidays and vacation 
of tbe Court is barred by limitation. Tbe maxim 
lex non cogit ad tmpossibilia has no application 
to such a case as tbe suit could have been filed 
earlier. (p 5i c 2] 

Dipchand T. Ojha — for Plaintiffs. 

Rupchand Bilaram and T. G. El - 
phninston — for Defendants. 

Judgment. — The plaintiff firm, Moosaji 
Ahmed and Company, claims compensa- 
tion from defendant 1, the Asiatic Steam 
Navigation Company, or from defendant 
2, the Karachi Port Trust, for damage 
alleged to have been caused by the negt- 
ligence of one or other of the defendants 
to a cargo of molasses shipped from Sou- 
rabaya to Karachi. Defendant 1 pleads 
inter alia exemption from liability under 
the terms of the bill of lading. Defend- 
ant 2 pleads inter alia tbo bar of limita- 
tion under S. 87, Karachi Port Trust Act. 
With regard to defendant's plea it ap- 
pears there are two branches, the ono on 
the assumption that the damage to the 
cargo was caused by the negligence of the 
servants of dofondant 1. and the othor on 
the assumption that the damage was 
caused subsequently by the nogligonco of 
defendant 2. It has been contended 
in respoct of-the first branch, that dofon- 
dant l*s liability is excludod by the 
condition contained in the bill of lading 
which has been admitted as Ex. 8, to the 
following offect: 

" The Company is not liable for any damago 
earned bv . . . . sweating . . . formentin- . . . 

beat boilers ... or storago . . . whether 

nri'ing or not from the negligenco of tho perrons 
in tbe service of the Company.” 

It has been coutended in respect of 
the second branch that defendant l's liabi- 
lity is excluded by the condition in tho 
bill of lading to the following effect: 

"The liability of tbi* company shall absolutely 
cease when tbc goods are over or beyond tbo 
side of tho Company’s own ship level with tho 
rail." 

It has been argued on the other side, 
in respect of the first branch, that the 
condition excluding liability of defendant 
1 was not clear and that in any case it 
related only to such negligence as could 
be covered by insurance in view of the 
subsequent condition in the bill of lading 
to this effect: 

The Company is not liable for any damage 
capable of being covered by insurance." 

It is difficult to understand how it 
could seriously be argued that the con , 
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dition excluding the liability of defend- 
ant 1 for damage caused by the negli- 
gence of their servants was not sufficiently 
cioar. The tem>3 cf the condition 
could hardly, in ray opinion, have been 
clearer or more comprehensive and it 
does not appear to me that the condition 
is in any way limited by the subsequent 
condition regarding insurances. The plaiq 
meaning of the subsequent condition, in 
my opinion, is that the company is not 
to bo he!' I liabie in any case for damages 
which could be recovered from the lusur- 
anco Company. There is uc reasonable 
doubt that tho condition excluding the lia. 
biiity oi defendant 1 for damage hy negli- 
gence of their servants, is a porloctly clear 
and valid condition, as would apiioar from 
fclio remarks on the subject to bo found 
in paras 1.86 197.232 and 231, Yol. 5b. 
Ilalsbury's Liws of England. It does 
not appear to mo iu respect of the second 
hraneh that any serious argument has 
hofln adduced to show that tho condition 
excluding tho liability of defendant 1 after 
tho goods had left tho ship's tackle was 
also not a perfectly vr.lid condition, as 
Would lp| r from the romarks on tho 
subject to bo found in paras. 361 and 366 
Vol. 26, Ilalsbury’s Laws of Fogland. 
It has not been disputed that tho Fng- 
lish Law muU bo applied in this case ac- 
cording to tho iigroomont between tho 
parties contained in tho last clause of tho 
bill of lading, and that is also in accord- 
ance with tho remarks on tho subject 
which will bo found in paras. 366 and 
367, Vol. 26. Hals bury Laws of Frag land, 
jit, finally, cannot ho disputed that, under 
the English law, it would bo open to tho 
defondant 1, as common carriers by sea. 
,to limit their liability by a writing such 
as tho hill of lading, as will appear from 
|tho rorr.arks on the subject in para. 145, 
Vol. 26 Ilalsbury’s Laws of England. 

Defendant 1 must, therefore, be hold 
on either branch of tho case to have been 
fully protected from liability for the da. 
mage caused by tho express conditions of 
the bill of lading. The suit, therefore, 
as against defendant 1 must be dismissed 
with costs. With regard to defondant 2’3 
ploa, it would appear that the cargo 
arrived on 20th Ootobor 1915 and it has 
been alleged that the final failure to de- 
liver tho cargo undamaged, occurred in 
the month of Novomber 1915. Notice 
was given of suit on 8th March 1916. 
The Easter holidays and vacation inter- 


vened from 20th April 1916 to 25th May 
1916. ami the suit was, consequently, not 
filed until 26th May 1916. It is clear, 
therefore, and it was admitted iu the 
plaint, that, whether tho proposed action 
bo taken from 2Clh October 1915 or from 
tho boginninj of November 1915 tho suit 
was filed bey ml the period of six months' 
limitation allowed by S 87, Karachi Fort 
'i rust Act. 18s6, unle-s the Faster holi- 
days and vacation coul 1 lo excluded from 
the computation under S I. Lim. Act, 
1903. No such right of exclusion v.u* 
recognized under tiie Bombay Goneral 
Clauses Act, 1386, and, looking to tho 
\ear of Karachi Port Trust Act, 1386, re- 
course cannot be had to the provision of 
S. 11. Bombay General Clauses Act, 1904. 
It was suggested that recourse might be 
had, failing other remedies, to the general 
maxim "Lax non coijit ad im/.ossibilia" 
but that maxim caunot, in my opinion, 
be applied hero, because there was no ab. 
solute impossibility in filing tho suit bo- 
foro the Faster holidays and vacation. 
There was no doubt increased difficulty in 
filing it within the period of limitation 
owing to the intervention of Faster holi.' 
days an ! vacation hut their intervention 
-lid not render it absolutely impossible. 
The maxim, therefore, could not properly 
be applied as observed by Jenkins, C. J.' 
in tho case of Ahad Lalcsh Motla v. 
lia liar Alt (l). 

It has, however, further been arguod 
that recourse could be had to the general 
provisions of tho Limi»*tion Act, 1908. 
That argumont has turned mainlv ou the 
question whether tho general rules con- 
tained in Ss. 4 to 25 could properlv he 
applied in view of the language of Ss. 3 and 
29 (bj. These latter sections would np. 
poar to imply that tho general provisions 
were intended only to apply to suits fall- 
ing within the schedule of tbe Limitation 
Act, 1908. The main difficulty in answering 
this question arises not so much from the 
words used by the legislature as from the 
numerous and somewhat conflicting deci- 
sions of the Courts. It was held so long 
ago as 1872 that the Bengal Rent Reco- 
very Act, was an Act, complete in itself 
aod not subject in tbe matterof limitation 
I^-Lira. Act, J 859, That was a de- 
cision by the Privy Council reported a9 
Unnoda Persaud ilookerjee v. Kristo 
Coomar Moitro (2). It was followed after 

1. (19 IS) 14 10 178. 

2. (1873) 19 W K 5=15 B L R GO n (P C). 
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a a "* bc : °J conllicting decisions in res- 
j.eot ot ine Limitation Acs. of 1977 by a 
••nil Bench of the Calcutta High Court 
reported asNagendra Noth Miillicl: v. 
.Uat/iura Mo nun Parhi (3). 

It was held that the Registration Act 
' vas . an Act complete in itself and not 
subject to the matter of limitation to 

7 " L ' m - Act 1877, by a Full Bench of 
the Madras High Court in Veeramma v. 
Abbiah (4). It would appear however 
that a number of conflicting decisions 
were subsequently passed on this subject 
by uillorent Benches of the Madras High 
Court. Thus the Forest Act was hold not 
to he subject to the terms of S. 12 Lim 
Act by the Full Bench of the Madras 
High Court reported as Abu Baker Sahib 
v. V. y. o) State (5); whilo the Madras 
Revenue Recovery Act was held not to 
contain a complete body of rules of limi. 
tation and to besubjoct to the provisions 
of S. 15(2). Him. Act, by the Full Bench 
of the Madras High Court in Srinivasa 
Anjanoar v. Secy, of State (G). Jt was 
similarly held by a Full Bench of the 
Allahabad Ilign Court that the Provin- 
cml Insolvency Act did uot coutain a 
a comploto body of rules of limitation 
and was subject to the general provisions 
of the Limitation Act. It was there con- 
sidered that the general previsions of the 
Limitation Act could not be said to 
atlcct” tiro special period of limitation 
prescribed by the Insolvency Act. The 
caso is reported as Dropadi v. Hira Lai 
(7). It is cortainly hard to understand 
how it could be said that the general 
provisions of Limitation Act did not at 
least alfoct" thospociil period prescrib- 
ed by the Provincial Insolvency Act and 
it is uot surprising therefore to find a 
iliti’cronco of opinion arising subsequently 
on the question whether the Provincial 
Insolvency Act was subject to the general 
provisions of the Limitation Act in the 
subsequent caso before a Bench of the 
Madras High Court roported as Munjtt- 
luri Sivaramayya v. Singumahanti 
Bhujanga liao (8). 

The only decisions on this much vexed 
question on this side, appear to have 
been those which decided that the Bag- 
dari Act was not subje ct in the matter of 

3. (l«yi)18 Cal 363. 

4. (1M>5) 18 Mad 99 (FB). 

5. (1911 J 34 Mad £05=5 I C S84. 

G. (1915) 3S Mad £2=18 I C Gl7. 

7. (1912) ’4 All 49G=16 I C 119. 

S. (1 JIG) 39 Mad 593=30 I C 703. 
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limitation to tho Limitation Act. The 
latest decision upon that point is report- 
S* “ y dGm Lmar Sale V. Bopu Baxvaji 
wy. It see .13 to mo in this conflict of 
authority necessary to return to tho 
actual words of the Limitation Act. It 
will then he seen that S. 3, provides 
that: 

••Ev^v suit instituted after the period of limi- 
m^ re “ nb0d lbere/or Scb - h shall be dis- 

subject always to the provisions contain- 
ed in Ss. 4 to 25. That looks as though 
these latter sections were intended to 
apply merely to tho periods of limita- 
tion prescribed by Scb. 1 , Lim. Act. 
Then these sections follow and refer in 
almost all easos expressly to tho period 
of limitation “prescribed.'* Thus tho 
word “prescribed" occurs in Ss. 4 and 5 
and again in Ss. 9. 12 to 1G, 19 and 20. 
That sorely means "prescribed" in Sch.I, 
of the Act. The word also occurs in S. G 
and where reference is required to some- 
thing else, it is made oloar in that section 
by express words "proscribed thereby iu 
Col. 3, Sell. 3," of the Act. So again 
S. 11 refers expressly to periods pres- 
cribed by foregin rules of limitation. It 
is again indicated that all those soctions 
contemplate merely tho periods prescrib. 
ed by the Limitation Act by the provi- 
sion in S. 25 that all instruments shall 
be interpreted in a particular manner 
“for the purpose of this Act." It has 
finally been made quite clear to my 
mind that these sections contemplated 
nothing else by tho provisions of S. 29, 
(l)(b), where it is stated that: 

"notbioi; in (hit Act shall aflect or niter any 

period of limitation specially prc*cribed by 

any special or local law uow or hereafter in 
force in Dritisb India.” 

There may no doubt he weighty consi- 
derations in favour of applying to the 
special periods of limitation prescribed 
by the various special or local laws tho 
general rules of tho Limitation Act. But' 
such application is, in tny opinion, a mat- 
ter for the legislature and not warranted, 
with due deference to the views of certain 
of the Judges of the Madras and Allaha- 
bad High Courts by the wording of the 
Limitation Act. If such application had 
been intended, it is difficult, moreover, to 
explain tho object of the legislature in 
enacting S. 10, General Clauses Act of 
1S97 and S. 11 of the Bombay General 
Clauses Act of 1904 and thereby apply- 

0. (1909) 33 Bom 11G=1 I C GG3. 


9. (1909) 
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ing generally to all periods of limitation 
thereafter prescribed the provisions re- 
garding holidays and vacations of Courts 
contained in the Limitation Act of 1877 
and 1908. This 9uit therefore must also 
he dismissed a9 against defendant 2 with 
costs. 

V.R.. R.K. Suit dismissed. 
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Pit att, l. C. and Hayward. A. J. c. 

K h iuh* i d*s M colei* \ pplican t . 

v. 

/•-' m peror —Opposite Part \\ 

Criminal llevn. Appln. Nofil of 1917, 
i Jocidcd on 2Uh May 1917. u« ; :iiost order 
n llesid -nt Msgistra o, Tutia. 

(o) Bombay Dittricc Municipal Act 
>t. 92 and 96 (1,— Notice or 


rc<|iiiiit«- l, c*ee» ot 


on pl;!>t 


• oaj oi ir. private no! 


permisiion 11 
hifi.'din.?* whether 


rr • I* 
.• f 1 


• aole </ t 

O' wind* 

•! NOCtl 


C.1 "/ wi 

.11 huildlo :> • 
va’e mobnl t. 

' boy Dir Irirl 

*ir jMiii.jii 1 

iii n nr* 
hi 8. .. 

' bcllicr Cl u 

Vi tt rit«* !r * t 

96 -S. 

y.i confers 

• •* ** »v 1 J *t 1 

®n Mnnici' 


»M. 

Ilf. 


" • -*c • r.j* 
cr 

i< r' 

p'llilL ri.vl 

fl'MC 1.21 


;»owr r pf redialing buildings 

not Mm >»cr tho Municipality to 
dcprlvonv >« r » >fibol>*l im»te it rol ifcplr l nd 
-r ro iafu*> ,«nnl«foD l - boil.] *t ,il fc„, „ ,| cc , 

rZ ZV* I* uH?t '' HP * v " v " ,J " *»**• o' 

•7 ‘it ' no idinn. inv object of II, c p.wer 

; [z sad malt of bonding* 

tebaM* 1 erected. Tl power, u, PKb ,,«? 

•wte" ’'(V-M i o 

A. Kikla — for Applicant. 

Ray mouth -for tho Crown. 

Pratt, J. C.— Tho applicant has been 
con v toted under S. 9G (5), Bombay Dis. 
trict Municipal Act. 190!. of erecting a 
building without giving tho notico to the 
Municipality required by S. !)G fl) and 
lined Us. 10. Tho applicant contends 
fc hat to has only re-const ructsd an old 
building, hut unJor theexplanation tothe 
soction the reconstruction of an old build* 
’ag is included in the phrase “erect a 
building." It is next contondod that the 
(reference to S. 92 in S. 9G (l) governs the 
(whole clause and that notice or permission 
is only requisite in c:=os of building on a 
public street and that applicant’s build- 
ing is in a private mahalla. But tho sec- 
t'cn is perfectly plain and does not hear 
this construction. S. 92 only refers to 
tho clause describing projecting portions 
01 buildings in respect of which the 
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Municipality are empowered by that sec- 
tion to enforce a removal cr set-back. 
Tho vory wido words “Any building" also 
forbid this construction which is opposed 
to the plain words of the section. Lastly,: 
it is contended that it is inconsistent with' 
rho Act tint the .Municipality should pass 
orders in respect of private buildings and 
so interfere with private rights. The 
section does not empower tho Munici- 
pality to deprive owners of the legitimate 
use oi their land. 

Is does not empower the Municipality 
to refuse permission to build at all, but it 
uo3» confer on tho Municipality a vory 
Aide power of regulating building's. This 
* n Sonar Valab Nai . v. 

I •'/ /of bhandhuka (1)..V;mmc : . 
I.’i'yia v. F 020 1 Karim (2j, 
'lyital v. .ihmcdalad 
(3/> and .Y an ini polity oi 
'<• ynr,; .tin Kssjji (l) and 
a similar i-octicn of the 

i.Kmpwt v. Vecratn. 

f ir. (•»). .ha object of ihe lower is, as 
indicated la tho section itielf, to secure 
0 safety .-.nd sanitation of buildings to 
l*o nowly creoteJ. This power, though 
•m encrotclimont on private rights, is not 
‘“consistent with the A be section, 
therefore, applies n the present case and 
ytetion • Nfihl. Wo. therefore, 
-'.rod fins application. 
v.k./ii.k. Application rejected, 

I. 12 Djin 490. 

•J. (1901) .1 Him I. R 812. 

а. <1*J03) 27 Horn 221. 

'• (WlMtfS J. It 120=33 I C C75. 

б. (1S93) 16 Mad 230. 

A. I.R. 1918 Sind 53 (2) 

I’RATT. I. C. AND HAYWARD, A. J. C. 
I’mermal J animal— Appollant. 
v. 

Firm of Bhojraj Ii a stomal aod another 
— Respondents. 

Misc. Civil Appeal No. 2 of J 915, 
Leaded cn 14th September 1917. against 
decision of Crouch. A. J. C., Sind. 

C, *'L P - 9 119081 • ° 38 R 5 •"«* Sch. 2, 
pare. 26— Surety bond, for value of property 
»ought to be attached before judgment— 
iui* referred to arbitration — Decree in 

^ r “<'«”‘ W s r >« SBre,y " 

, ‘ben a suit is referred to arbitration and the 
v-ourt pronounces judement for the amount of 
too award, the amount is ■ , adjudgcd• , by tbe 
Co “ rt - [I* 51 Cl) 

a surety gave security under O. 38, R. 5, j or 
•be valne of tbe property sou K ht to bo attached 
beiore judgment. The suit was referred to 



decree having been m»de in 
«as 'ought to be 
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arbitration and a 
the terms of the award, it 
execut'd against the surety: 

Hci-l: that the reference to arbitration was an 
ordinary incident in the suit and the amount 
awarded was iu a judgment against the defen- 
dant stud was one for which the 
liable. 


surety was 

, IP 54 C2J 

Kalumal Pahlocmal— for Appellant. 

Isardas Oodliaram — for Respondents. 

Pratt, J. C. This is an appeal from 
an order passed by this Court in its Dis- 
trict Court Jurisdiction allowing execu- 
tion to proceed against the surety. The 
appellant Umer had given security under 
0. 38. It. 5, for R 9 1,800, the value of 
the property sought to be attached before 
judgment. The suit hetween the parties 
was referred to arbitration and a decree 
was made in the terms of the award, and 
it is this decree of which execution i9 
sought against the appellant surety. 

The surotv contend* that he is not 
liablo to satisfy the amount of that de- 
cree, firstly, hecauso that amount has not 
been ‘ adjudgod” by the Court as provided 
by tho terms of his bond, see Form 6 of 
Appx. F, Civil P. C.; and secondly, be- 
cause tho reference to arbitration wa9 not 
cotntem plated by him when ho executed 
the bond. Thoro is no forco in either 
of these objections. When a suit is ro- 
Jforrod to arbitration, tho Court pro- 
nouucos judgment for the amount of the 
award; soo para. 16 of the arbitration 
schedule. Tho amount is, therefore, ad. 
ijudged by the Court.. Tho second objec- 
tion proceeds on tho assumption that the 
liability of tho surety is affected by S. 133, 
Contract .Act. But that section has no 
application, for, as pointed out by the 
lower Court, the relation of the debtor 
and creditor did not exist between plain- 
tiff and defendant at tho time tho bond was 
executed. Tho utmost that the appellant 
can contend i9 that ho bound himself to 
pay what the Court adjudged, and not 
what tho parties settled between thera- 
9olvos as tho result of a compromiso 
which might be collusive and in fraud of 
him. But that is not the case here. 
The reference to arbitration is a proceed- 
ing incidental to the conduct of the suit 
and this has been decided in the case of 
Srikishen Rocliumal v. Relumal Pario- 
mal (1) following the case reported a9 
Famcll v. Eastern Counties Riy Co. (2). 
Whether an amount arrived at bv a 
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compromise between the parties is an 
amount which the surety is liable to pay 
under the terms of this bond is not a 
question which arises in this appeal. 
Mr Kalumal refers to the case of Tatum 
v. Lvans (3). But that was a very spe- 
cial case, for the compromise decree was 
a consolidated decree in two suits; the 
surety had giveu a bond in one »t only; 
the decree made an order affecting the 
sureties' liability aod it was, therefore, 
held that looking at the substance of the 
thing there wa9 not an awarding of such 
sum as the Court should think fit. Fur- 
ther, tho Judge took care to say that ho 
would not go to the longth of laying 
down that in no case, where a person 
gives security as a surety, is ho liable 
when tho judgment is obtained by con-j 
sent. On the whole I am of opinion that! 
the reference to arbitration in this case 
was an ordinary incident in tho suit and 
the amount awarded was in a judgment 
passed against the defendant aod is one) 
for which the surety is bound. I would 
confirm the decree of tho lower Court 
and dismiss this appeal with co*«. 

Hayward, A. J. C.— I concm I thipk 
no sufficient ground has been shown in 
this caso to justify our holdiug that tho 
surety was released by tho award decroe 
between the parties. But I desiro to 
guard mysolf against holding that in no 
caso would a surety be entitled to claim 
the application of the equitable principles 
underlying S. 133, Contract Act, in res- 
poct of a bond given under the Civil 
I’roceduro Codo. 

V. It /T» K. A ppeal dismissed. 

S. (1886) 51 L T 336. 


1. (1915) 9SLK 183=34 1 C 845. 

2. (1848) 17 L J Ex 297=2 Ex 314. 
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Special Bench 

Pratt. J. C., Crouch and Hayward, 
A. J. Cs. 

Re Inquiry against Mr. Ma., Pleader. 

(•) Sind Courts Act (1866), S 16- Juris- 
diction of Court extendsfeven to general mis- 
behaviour— But Court is reluctant ordinarily 
to take cognizance of misconduct not connec- 
ted. with office of pleader. 

The jurisdiction of tbe Judicial Commissioner 
under S. 16 extends not only to professional mis- 
behaviour hut to general misbehaviour, but while 
this jurisdiction is unlimited, tbe Court is reluc- 
faut to take cognizance of misconduct not oan- 
nected with tbe o£ice of pleader units* it is mor- 
ally disgraceful or 'bows that tbe individual is not 
a proper person to hold that office. (P 56 C lj 
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(b) Sind Court* Act(1866), S. 16 — Pleader 
it not chartered libertine though be bat cer- 
tain privilege* in virtue of sanad. 

A pleader by virtue of bis tanad has certain 
rights and privileges, but he is not a chartered 
libertine and these right® and privileges carry 
with them corresponding duties and restraints. 

[1* 57 C ll 

(c) 'Sind Courti Act (18661, S. 16 Letter 
containing perional attack on Judge it mis- 
behaviour. 

A pleader it an officer of theCourt and is bound 
to assist the Court in iho administration ol justice. 
Criticism which is permissible to a private indi- 
vidual it not porumtiblo to a pleader. Tbe co- 
operation of pleader aud Judge would te impossi- 
ble if the pleader were attacking the Judge in tbe 
public pr r«l llti It < ' poMtl It f f Um boil- 
ness of the Court to be conduct J with dignity, 
decorum and impartiality wh-n the pie «d- r i>. 
posing in public as the chastiser of tbe Judge. 
Such conduct it not only a breach of the j leader's 
duty to the Court, but must alto result in an 
actual obstruction to tbe administration of jus- 
tice. IF 57 C 3) 

A letter published by a pleader, alleging that a 
certain Judge is iudolont and take* err lit for 
cn-e* not tried but coinprMuixd. even if written 
in geed fuilb, and even if it dcra not constitute 
tbo offence of libel, amounts t> misbehaviour 

under S. 16. IP MCI) 

E, Jiajimond — for tho Crow n. 

T. (7. ICIphimton — for Oppuncit. 
Judgment.— This is a rulo to M, 
pleador, to show cause why he should uot 
ho dealt with undor S. iC. Sind Courts 
Act, for misbehaviour on tho following 
charge: 

"That you wrote and published Ir. the l<«u« of 
tho llindvasi newspaper of tho 9Ut January 
last a lottsr calculated to briug iuto contempt 
tho Hdniiuistration of justico in (he Court of the 
Sub-Judgo, First Class, Hyderabad." 

The rulo was granted on a roporfc by 
the District Judge, Hyderabad, that 
M had published a letter in a newspaper 
scandalizing tho Court of tho First Class 
Sub- Judge. Tho lottor runs thus: 

"Hut it is your duty not only to bring to the 
uotico of the superior otliccrs, but also to the 
notice of the litigonts. hew much and what work 
is daily done In this Judge's Court. On several 
occasions daily those who come to Court return 
disappointed in the evening without any work 
being done, after sitting in Court the whole dav 
and having wandored aud spent money. If ail 
men kucw properly, they would not flleeuits nor 
wander nor incur unnecessary expense* and 
would privately settle with defendants. I give 
you tbo account of one case from which it will be 
seen that it is useless to file suits in this Court 
duriug tho time of this Judge. Parties wander 
and incur expenses and settle between themselves 
aud then the Judge Sahib repot U that he has 
decided those cases." 

Then follows tho statement of a case 
in which M's firm represented one of 
the parties. This statement is admit- 
tedly inaccurate and was corrected in a 


subsequent letter. From this statement 
Mr. M. deducod the conclusion stated in 
the last paragraph of his letter, which is as 
follows: 

"Vou will see from the abovo table wl.at 
ill-f-ited iiian will file a suit in Ibis Court, 
and which pleader will got proper reinuncra 
ti>n that b- will be wasting his lirao in Court 
the whole d r >• o many heiriogs. It is hoped 
that suferior f.. < will give full t-bfi'ideration 
to this subject an 1 uui:- -tich arrangement that 
Hyderabad should gel | r per justice at proper 
expense" 

In this letter Mr. M. puls aside all 
words of glozing courtesy a: once with- 
out any equivocation and informs tho 
public that it is useless to file suits in 
this Court. Those words carry their 
own condemnation, for they are calcu- 
lated to bring the administration of 
justico in that Court into contempt. The 
letter is signed by Mr. M. and ho admits 
having written it. Mr. Elphinston who 
appeared for Mr. M. I»6gan by tendering 
an apology hut whon asked whether his 
client pleaded guilty he replied ho did 
not. An apology coupled with words of 
justification is uot only ungracious hut 
insincoro. 1 1 is not a token of repentance 
hut a subterfuge to escape punishment. 
Wo therefore declinod to accept tho apo- 
logy and called upon Mr. Elphinston 
to enter upon his defence. Mr. Kliphiu- 
8 ton then s jght to repel our jurisdiction 
over Mr. M. and to justify tho writing 
of the letter. Wo shall now deal with 
tho points raised. Our jurisdiction is 
conferred by S. 1G, Sin 1 Courts Act, 
which is as follows: 

"It shall bo compotcut to tho Court of tho 
Judicial CommiMioDor with tho sanction of tbu 
Local Government to make rules for thoqualifi- 
cation and admission of profer porsons to bo 
picadors in any Court in the Province of Sind 
and it shall also be competent to tho Court of 
tho Judicial Commissioner to romovo or to sus- 
pend from practice for misbehaviour any person 
to admitted to be a pleader." 

We have therefore to see that proper 
persons are admitted to ho pleaders and 
after they have been so admitted, wo 
have to supervise their conduct and in 
case of misbehaviour to suspend or re- 
move them from practice. The inten- 
tion of the legislature was expressed by 
Sir Comer Petheram in the case of Khuda 
Buz Khan, In re, (l) in words which I 
quote: 

— •"Now it is clear that so far bs the Courtts ar 
concerned, the legislature has to a grea extoue 
mado these persons (pleaders) officers of tbt 
Court, and of coarse the object of doing that iso 
“Mi'888) 15 Cal 638.“ 
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that tho Courts may have a control over them 
as their own ofiicers, and may see that in their 
dealings with the public they were fit to be en- 
trusted with the responsible duties which they 
had to perform." 

We cannot therefore admit the con- 
struction which seeks to limit the word 
misbehaviour to conduct in the strict 
course of tho pleader's professional duties. 
A similar contention was raised in Weave, 
in re, (2) and was characterised by Lord 
Esher as a monstrous doctrine, for it 
would appear to lead to this conclusion 
that however disgraceful bo tho conduct 
of a pleader, yet if that conduct were 
unconnected with his professional duties 
ho might continue to he a mom be r of a 
profession which, Lord Mansfield, said 
"should stand free from all suspicion.” 
Lord Esher referred to tho case of Broun- 
sal/, In re, (3), where in the case of an 
attorney who had been convicted of 
felony it was said that the whole ques- 
tion was whether he was a proper |>cr- 
. on to ho continued on the roll or not. 
Those two cases wore cited with appro* 
val by the Privy Council in tho case of 
Uajendro Nath Mul.erji, In ro. (4). 
There can be no doubt therefore that our 
jurisdiction extends not only to profes- 
sional misbehaviour but to gonoral mis* 
behaviour. A similar construction has 
boon put by tbo Bombay High Court on 
tho almost identical words occurring in 
S. 00, Bombay Pleaders’ Regulation. 2 of 
1827 — Government Pleader v. Annaji 
Narayait Deshpande (0) and by a Full 
Bench of the Calcutta High Court on 
S. 14, Legal Practitioners Act, 27 of 1879 
— Lc Mexurier v. Wajid Jlossain (6). 

But while our jurisdiction is unlimited 
it may ho conceded that we should be re- 
luctant to take cognizance of misconduct 
not concocted with tho office of pleader, 
unless it were morally disgraceful or 
showed that the individual was not a 
proper person to hold that office. It was 
on this ground that Lord Westbury based 
his judgment in the case of Wallace, In 
re (7), where an attorney who was a 
suitor wrote a letter to the Chief Justice 
reflecting on tho other Judges of the 
Court. But hero Mr. M. was not him* 
self a party to any proceeding in the 
Court. of_ < he Suh-Tudge. He did not 
“2. (lSi'S) 2 430—6*2 L J V '* 596. 

3. (177S) 2 Cowp 8*2 J= 93 E R 13=5. 
i. (1900) 22 All 49=*2G I A 21*2 (P C). 

5. (1913) 37 I):m 334=19 I C 5*29. 

6. (19C2) 29 Cal 890. 

7. (1SGG) L R 1 P C 263=1 Moore P C HO. 
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write as an aggrieved suitor, but on 
knowledge acquired during the course of 
his practice as a pleader. His letter was 
an attack by a pleader on a Judge. The 
case of Wallace, In re (7) was distin- 
guished on this ground by the Privy 
Council in a case similar in many respects 
to the present one: Sashi Bhushan 
Sarbadhicary, In re (8). 

In justification of the letter Mr. El- 
phinston argues that it does Dot consti- 
tute the criminal ofTence of contempt of 
Court punishable by summary procedure 
and that it is not a libel on tho Sub- 
Judge, for tho administration of justice 
i* a fit subject for public criticism. 
Honce he contends that not being an 
ofi'enco if written by a private individual 
it cannot be an ofTence if written by a 
picador, for tho rights of a pleader, he 
cays, aro at least ns high ns those of any 
other citizen. Now tho reference to tho 
jurisdiction to commit for contempt 
seems quite irrelevant. It is true that 
this Court has no jurisdiction to commit 
for contempt excopt contempts in its 
immediate presence. Tho |>owor is 
sparingly used and only when tho con. 
tempt is such as to cause an actual ob- 
struction of public justice. But thoso 
proceedings have not been takon by way 
of contempt. Whothor or not it is a 
libel on the Sub.Judgo is not a mattor 
for decision on tho hearing 'of this Rule. 

The administration of justice is, no 
doubt, a matter of public intorost and 
criticisms in good faith on a Judge aro 
entitled to the privilege of exceptions 1 
and 2, S. 499, I. P. C. The latest pro- 
nouncement on this point is that of tho 
Privy Council in Channing Arnold v. 
Emperor (9) and is expressed in no am- 
biguous language. Lord Shaw said: 

"Upon the other side it would appear from 
certaiu observation* of the learned Judge that 
this faPo and dangerous doctrine may bnvo 
been hinted at. that some privilego or protection 
attaches to the public acts of a Judge which 
exempts him, in regard to these, from free and 
adverse comment. He is not above criticism, 
bis conduct and utterances may demand it. 
Freedom would be seriously impaired if the 
judicial tribunal? were outride of the range of 
such comment." 

But the vital condition of this privi- 
lege is that the criticism should be in 
"good faith.” Considering the letter 
written by Mr. 31. as a statement of fact 

8. (1907) 29 All 95=31 I A 41 (P C). 

9. A IK 1914 P C 110=41 Cal 3023=23 I C 
661=41 I A 149 fP C). 
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it ia not written with 3ue c&reaud atten- 
tion, for some of the statements are ad- 
mittedly inaccurate. And treating it as 
au expression of opinion the excess 
or language gives a severe shock Jo the 
plea of ‘good faith. ' But the vice :: 

.Mr. Hlphioston's argument is the a- 
sumption that whatever i? r.ot i criicin.l 
oiience is no; misbehaviour. Counsel 
seeks to draw i line vhich -_ e!y falls 
far beio-.v the extreme lc-v • .-.:er :r. rk 
>1 professional ore •> n .u ;ne oc 
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5s Sind '.ous Dreyfus a. Co. v. Sect, of State (Hayward. A. J. C.) 


comments on the before them or cu them- 

rel\es in connexion with these cases/' 

Blackbmn, J., in Skipicorth's cas9 (15) 

said: 

“It is net right that a Judge when 

pc-r.-ocal attacks ure made on biin, should come 
forward and n«e*t them and explain them and 
chat is v ell known to these who make the attack, 
and certainly that knowledge dees in any mind 
:euder th« conduct cf tLcse who attack r. Judgo 
iu that way io use the mildest term, neither 
Just nor decorous." 

The learned Judge was Fpeakingof these 
who could in some measure protect them- 
selves: how much more forcibly do his 
words apply to those v. .o hare cot the 
power. 

Mr. Elphin^on dmi»s that his client 
committed nr error of judgment in writ- 
ing to the public pres*, but urges that 
he cu;td in ‘ rood faith' nod with an 
hones?- u site to expedite the business of 
iho Court. But i! Mr. M. really desired 
to improve tbe conduct of I usinesa in the 
Court ho would have mono a representa- 
tion first to the District Judge end next 
to tfct Judicial Commisnoicr nrd in the 
last resoit to the Boca! Government by 
whom the Snb.Judge v as appoint*!. Mr. 
M , made an i*.*cidcrtal ri ference to the 
conduct of business in the Court to 
tho District Judge on 15th January, 
hid before ordeis were passed in that 


Mr. M. cannot plead youth or inexperi- 
ence and this is not the first time that 
he has been before us for misbehaviour. 
In Va r a 7i bat's case (16) he was repri- 
manded for breach of duty to a client. 
He has now been guilty of a breach of 
duty to the Court. His offence is not 
mitigated by hi9 insincere apology and his 
attempted justification. He claims to 
have the approval of other pleaders. We 
are glad to be assured by the Government 
Pleader, who represents the Bar in this 
proceeding, that that is not the case. And 
indeed if it were, we should with regret 
consider that a reason for making the 
punish ment exemplary. We also think 
that another reprimand would not suffice 
to mark our sense of the gravity of Mr. 
M.3 misconduct. The least sentence that 
we can pass is that Mr. M. should be sus- 
pended from practice for a period of three 
months. He should deliver up his sana-l 
to tho Registrar of this Court or to tho 
District Judge, Hyderabad, and may apply 
for it again after three months. 

V.B /R.K. Pleader suspended. 

RS8M6I 0986. 
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mitter the letter appealed in the news, 
paper on 21*t January. He made no 
complaint to the Judicial Commissioner 
or to the Oomraiasioner in Sind. Mr. M. 
r.s his letter shows, was aware that his 
grievance— real or irongiuary —could only 
bo remedied by tho superioi officers of 
the Sub-Judge, for ho asks tbe newspaper 
to bring tho matter to their notice. Why 
docs he address tho superior officers 
through a public press? Why does ho ap- 
peal to tho public? Was it necessary to 
hrin i the administration of justice into 
contempt by warning tho public net to 
fi)o suits in that Court? The mode in 
which he sought redress, the inaccuracy 
of statements, tho excessive language, all 
repel tho notion of good faith or 
honesty of purpose, and seen, to us tc ic- 
dicate a spirit radically opposed to that 
required cf a pleader whoso duty ir is to 
co-operate with tbe Court in the orderly 
and pure administration cf justice. We, 
therefore, hud Mr. M. guilty of mis- 
behaviour under S. 16, S:rd Courts Act. 

In awarding punishment we cannot but 
fee; that leniency would te misplaced. 

"li. U$7i)0QB2S0. 


Louis Dreyfus & Co. — Plaintiffs. 


Secy, of State — Defendant. 

Original Civil Suit No. 827 of 1914 
J Voided on 11th April 1917. 

(•) Limitation Act (1908), Art. 30-Suit 
again*! carrier for injury to good* carried 
is governed by Ait. 30. 

A suit for compensation for Injury to goods 
while in the possession of a carrier, o. p.. a Rail- 
way Company, falls under Art. SO. and must be 
filed within "one year from the date when tbe 
injury occurs. [PCOOlJ 

(b) Civil P. C. (1908). O. 6. R. 17 — Altering 

nature of suit — Amendment should not be 
allowed. 

An aroeDdmeut which would have the eCcct 
of altering tbe natcro of tbe suit, cannot bo 
allowed uroc a verbal suggestion mado in final 
xepiy. CP 60 C 1 ] 

Isardas Oodharam — for Plaintiffs. 

T. G. ElphinsUm — fer Defendant. 
Judgment. — The plaintiffs sued the 
defendant for compensation for injury to 
certain goods which had been carried from 
Sol bago Station to Karachi by the North 
Western Railway. The defendant denied 
his liability for the injury which, he 
pleaded, bad been caused while tbe goods 
were under arrest by the police: apd, 
short h fcefere the case came on for trial. 
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ho pleaded lurcher, that 6be claim was 
barred by the law of limitation. The 
plaintiffs admittedly received delivery 
01 the goods ou 4th September 1913 and 
tho injury most have occurred before that 
date, but they did not file their plaint 
until more than a year after 5th Septem- 
lio: IjH. Their claim was intently for 
compensation for injury to the goods 
N, l'i‘e -bo poose ? aien of the defendant, 
-■arrjer, and an issue has accordingly 
: allowed ou the defendant's further 

'• n being time. bai 

mi ; ;r Art. 30 of tho schedule of the 
I limitation Act. The plaintiffs have, 
in -ho i,rsc place, contended that tho 
apparent u-r liu* Ivan saved by a number 
c. i ok now] M '.entente of I'ability i.i tnoir 
favour bv (iio officer* of tho defendant. 
A, '®v rcilj',. )•* the tint inida ice. on a 
' eryr - 3rd Augu«t 19i.| front the 

. ca^ou Ma»te . Sobhago. stating that the 
goois had. on tho evening boforo being 

°> ti«o pollen 
' • lu, t ; on u ‘° lolo -rem, dated 9th 

bOp-omhe,- Ourn the atatiou Master, 

ooniiago, informing them that a part of 

0 x « 4 ) Wa * by rainwater 

Next upon a letter, dated jotlt (Jcto. 

tou, out. Keiinen, stating t ,at ha had 
^nuon a.iout taeir clam, to the Diatnot 
t •■‘•no •bupt. iutMiidofit, iCx. in). Other 
acknowledgments nave been allege 1 to !,j 

1 • 'aiuai in a letter, -i k . • : 10th Sentom 
bor 1943, ftho from the Station S U p r £ 

end.01 . K«»«ri. th „ 

rolurrea .ho m.vtterto H.o District T.-HIio 
hui«rin(ondeut (K*. 19); i„ a | ott 

T.MV 2J s 1J, ? t " nbar ' "™‘ District 
A't"', i S hT r i n,e . nd ‘"‘- i; ’ ,r “ h i 1'ort. 

tolhaTrair u tA ,6l “ rrc > 1 n.atta, 

; , Traffic Manager, Lahore. (Ex on) 

! n « letter, dfttod 22nd January 191 I a ii 
ro,o „,e Dnu, tt T*fc 

mf; l - • ,n . 4 ,ottor * dated 1th April 
o^ H \ a,so fro “ the District Traffic 
•upormto.u, one stating that he would 
reply , n a few days (Ex. 20. and finally 
}° a letter, dated 15th April 1914 also 
i r Q °'“ 0 I | ) ,' S r i f Traftic Su wrintendem 

t U bability on bohalf of the 

Railway Co. (Ex. 23). It is difficult Z 
understand how any of these letters 
couU, possibly be interpreted intoacknow. 
wdgmenta of liability of the injury caused 
to tho goods. It has been urged Tat 


tne\ v. ere acknowledgments of liability 

: vere ■fknowledamonw of 
• lability to deliver the goods Hut cne 
pools were delivered and it seoms r.o me 
iianosiible to spoil out of these letters 
«nj acfcnow Igrnent whatever for the 
injury which might have beer, caused to 

M helo ° * hei - '»• 

The nlaintiii, ,, :vj in tiio next place 

-uat in auv s*kb. rheir claim 

•red because cne proper r.ricln 

is not Art. 30, but h r ' 

• 115 of the Sche T| , . 

Ad. ’hev have reiie . . 


contend. 


li 


not ba 
dicnbiu 
or Ar 


'lion 

on: 


tho 
D, * 


S t: 


•:c 


rb 


•> words 
^1*" oont 
•veroed hv 


t» 


hiutta High Cjurt in 
'•/ v ; fin tilth hi >ha 
V* (i), wnieh was 
*°* nt at* of Radha 
v. &e y . of State (2b [ t 
>e. however, tnat their claim 
come within the meaning of 

•, 'ins; a carrier for injuring 

,M 1 I ro Art. 30. and is not 
t io words ‘for wrongfully 

tv" 

'i 1 ' 10 ' ’" f the ile of 

Ad. Their claim is 
r L' ’’ °.'®' r,y •*® ,U W by the words 
no., herein spem.Iy provided for" from 
"•-iic-l by ,'.r; 110 o( (l, 0 Sohe. 
Jul. ol (n > UmiMtloa Aot. And this 
l' » tho vie.', o,ih.olo»r wording 

■“ i" >b« >imiUr ooo. 
!f - ;-' 9 1 l om 31 and II.-, 0 [ t |,„ 

Bomhl! 9 n Lf,nita »lon Ao( bv -he 
G , ,r,sh p Coor ‘ i» corf tho 

« r :a M ,.W,., ,,Lba.j aid p.'rZ 

n ,tlZl Co (,) - 11 -ill be 

Hich Lu . t e „ n " lns of th » Calcutta 

, p° a, '\ 10 ‘bo case of Danmu'l v. 

1 >ritn,, /rtfita Steam Navigation Co (l) 
not followed by the Bombay High 

j rt . And it is further to bo observed 

P ,. re !! rd !?. the ’ n °re recent rulingof tho 
Calcutta High Court in Radha Sham 

! ' aK '• S . ecy - °f Slau ft) that there 
was no proof there as to when the goods 
ou^ht to have been delivered within tho 
nmn, n g of Art. 31 and that was the 

oi th?<r waa h ' d to Ar t ns 

Tha ^ , . ,0 1 d " !e L of tho Limitation Act. 
The plaintiffs have finally contended 

1. (1886) 12 Cal 477^ 

a C * 1 10=34 1 C J 30- 

3. (1895) 19 Bom 1C5. 

*• (1902) 26 Bom 562. 
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that, in any case, they are entitled to 
recover compensation against the defen- 
dant if uot as carrier then as ordinary 
bailee, and that in this view at all events 
they would he entitled to 3 years' limi- 
tation either under Art. 49 or lio of the 
Schedule of the Limitation Act. Their 
plaint, however, is patently against the 
defendant as a carrier. It makes no 
reference whatever to the defendant be- 
ing liable as an ordinary bailee. Nor has 
any application for amendment for charg- 
ing defendant with liability as au ordi- 
nary bailee has been tiled notwithstanding 
that the basis for such laibility, namely, 
the injury to the goods while under arrest 
of the police, was alleged in defendant's 
written statement so long ago as 6th 
October 1914. It is true that issue 4, 
deals with the question of injury or do 
whilo under arrest of the Police. But it 
was raised apparently with reference to 
defendant’s liability as a carrier and made 
no mention of his possible liability as an 
ordinary bailee. That liability could 
not, in my opinion, be properly considered 
without express amendment and it is 
doubtful if that could, in any case, be 
allowed as it would have the effect of 
altering the nature of the suit against 
the defendant. It certainly could not, 
in my opinion, he allowed upon a verbal 
suggestion made only in final reply to 
the arguments on the issue of limitation. 

It follows, therefore, that the suit must 
be dismissed with costs as barred by 
Art. 30 aud that recourse cannot be had, 
in auy case, to Art. 49 or 115 of the 
Schedule of the Limitation Act. It has 
hoen brought to my notice that a similar 
conclusion was arrived at by Fawodtt, 

A. J. C., in Suit No. 248 of 1916 of this 
Court. 

V.R./R.K. Suit dismissed. 
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Pratt, J. C. and Hayward, A. J. C. 

Emperor. 

v. 

Ismail — Accused— Respondent. 

Criminal Report No. 12 of 191 
cided on 1st March 1917, made 
Judge, Hyderabad. 

(.) Penal Code (I860). S. 299. Ex pi. 
and S. 300 (2)-Injury accelerating death 
oerion differing from disorder-Offender is 
not responsible unless he knew that cond,. 
tion of deceased was such that his act is like- 
ly to cause death. 

Exolauution 1 to S. 299, assumes that the 


. De- 
by S. 


0 ) 

of 


bodily injury was inflicted with the intention of 
causing death or the knowledge that it would be 
likely ta | cause death. It was intended to repeat 
tho English rule that an injury which accelerates 
the death of a dying man is deemed to be the 
causa of it, and where death has been caused it 
is no defence that tho deceased was suffering 
from a complaint which would have caused bis 
event- S. 300 (2), makes it clear 
tnat the offender is not responsible for death in 
such a case unless he knew that the condition 
of the deceased was such that his act was likelv 
*°, c ‘ u “ ?“ tb - „ [P 60 0 2; P 61 0 1] 

(b) Criminal P. C. (1898), S. 207-Expres- 
sion ought to be tried by such Court" is 
limited to cases which Magistrate is not 
competent to try or cases in which he is 
unnble to inflict adequate punishment. 

The Code docs not require that all cases of 
assault euding in death should be committed to 
the Court of Session. The expression "ought to 
be tried by such Court" in S. 207, is limited to 
cases which the Magistrate is not competent to 
try or cases in which he is unablo to infllot an 
adequate punishment. [P 61 C 1] 

E. Raymond — for the Crown. 
Judgment.— This is a reference by 
the Sessions Jndge, Hyderabad, asking us 
to quash the commitment made to him 
by the First Class Magistrate, Chachro, 
of the accused on a charge of culpable 
homioide not amounting to murder under 
S. 304, I. P. C. No question of apprecia- 
tion of evidenco is involved, because tho 
facts are simple. The accused was an- 
noyed with the deceased becausebisoattlo 
trespassed into his land and beat him 
with a stick and kicked him. The de- 
ceased died a few hours later and the 
medical evidenoe makes it clear that the 
injuries inflicted were slight and only 
amounted to simple hurt, but that death 
bad ensued because the heart of the de- 
ceased was weak and dilated and tho 
shock of the assault bad stopped its beat- 
ing. On these facts the Magistrate con- 
sidered that the accused was guilty of 
culpable homicide because he had ac- 
celerated the death of the accused. The 
Magistrate apparently had in miod ex- 
planation (1), S. 299, I. P. O., that: 

person who causes bodily injury to anotbor 
wbo is labouring under a disorder, disease or 
bodily infirmity, and thereby accelerates the 
death of that other snail be deemed to have 
caused bis death." 

This explanation, however, assumes 
that the bodil y injury was inflicted with 
the intention of causing death or the 
knowledge that it would be likely to cause 
death. It was only intended to repeat 
the English rule that an injury which 
accelerates the death of a dying man is 
deemed to be the cause of it -and where; 
death has been caused, it is no defence. 
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jthat the deceased was suffering from a 
complaint which would have caused his 
'death in any event. S. 300 (2), I. P. C.. 
makes it clear that the offender is not 
•responsible for death in suoh a case, unless 
he knows that the condition of the de 
ceased was snob that his act was likely to 
cause de ith. Here it is not suggested that 
the accused knew that the deceased was 
suffering from heart disea-e aDd, there 
foro, when he assaulted him he had no 
intention either to cause death ortocausc 
such bodily injury as is likely to cause 
! oath The otfence. therefore, does not 
amount to culpable homicide and does Dot 
fall under S. 299. I. P.C. The Public 
l*rr«ecutor suggests that all cases o' as- 
sanl -nding in death should he cemmitted 
tot ho Court of Session. Put the only 
case i ha* been able to cite in suppcit 
of his proposition is that of Quern Em. 
pren \ . If Ufa i/a (l). Put that case doe^ 
not support the inferoiico the Public Pro- 
sec'Jtrr seeks to draw from !* The «c . 
oih-m had violently assaulted his wife 
and caused her death and there wa 
no evidonce in support of Magistrate '#> 
•••un ption that *he death was dot to a 
diiHMJcd ?i ken. Tho Bombay High Court, 
therefore, on rhoso facts ro\er -cd the con- 
viction under S. 323. IP C, and direct- 
on the accusod to he committed to the 
Court of Sf-sicn oil chargos of culpable 
homicide and voluntarih rau* ng grievous 
hurt. 

^ On the other hand, Criminal Procedure 
Code mako9 no such distirotion and the 
expression “ought to ho tried by suen 
Cour m S. 207. Criminal V. C.. is 
limited to (1). cases which tho Magir. 
trato is not compotont to try <>t (2). cases 
in which he is unable to inflict an ade- 
quate punishment. This i« tho view 

takon by tho Bombay High Court in the 
case of Poma Jianchod (2). where acorn- 
nntinent for an assault which had caused 
death was quashed. Tho present case is 
one of :'imp!e hurt undor S. 323, I. P. C.. 
and that is an offenco which, the Magis- 
trate was competent to try and to punish 
adequately. lie hap, therefore erred in 
law in committing the accused to the 
Court of Session. We accordingly quash 
the commitment under S. 215. Criminal 
P. C., and direct the Magistrate to pro- 
ceed with the trial himself. 

v.u. k.k. Commitment quashed. 

1. llata Dial's Unrep. Cas. p*f>o . v 82. 

2. B H C Cr Rulings Jan 23. 1902. 
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Pratt, J. C. and Hayward, A. J. C. 

Mt. Milanla r— Appellant. 

v. 

Dai'.mal Gnngaram and others — Res- 
pondents. 

MiBc. Civil Appeal No. 2 of 1917, De- 
cided on 3 1st August 1917. 

(•) Civil P. C <190* O. 40, R. 1 — Effect 
of substitution of words just and convenient 
is to bring law in India into conformity 
with that in England 

Tho inUntion of ih-i iCgirD'.uic in -ul-.'.i'.uunr 
the words "just and convenient" in place o! the 
phrase ‘'necessary for the realisation, preierva- 
lion, or better custody or roannc‘*n ent, of ao 
property movable or immovable the tubjecl of a 
-uitor attachment," iu O. 10, K. 1. of the new 
Ciril Procedure Code, wa.-. lo bring the law i* 
India int conformity with tha' in KnRlani. 

(P G8C lj 

(b) Civil P. C. (1908;, O. 40. R I — Princi- 
ples followed in appointment of receivers in- 
dicated 

The pytscr >i aprioiii'io^ r. receive, should tt 
e> i-rci.-ed in India in a:c< rdauce with principle? 
alrrr.dy settled ty the C'Urt of Chancery in Kur- 
laic. suhjtct to euch uiudificutior. ..a cmdi lions 
puuliar to Judia rnay augc-t. Them i riuciplcn 
are the preservation of lb-; tr.l:tle ponding IUiru- 
lion on a consideration ol the moists of the con- 
flicting till**, the risL to tto tenant* and otbe. 
circunitUuet - o« tbo <a*e. 'the court however 
i» always rclucuut to uispoim: a party in Actual 
pr. . *ioi. under a prima laci- 'itlr. (I*C? C lj 
fe) Civil P C. ( 1908), O 40. R 1— Scope. 

\n order diu-ctm, a receiver to manage a part- 
uerbip businc whore all the partners aro not 
parties to the suit i ultra vires. [P C2 C 2j 
(d) Civil P C. < 1908i, O 40. R. 1-Discre- 
tion in appointment of receivers not exerised 
in accordance with settled principles of law 
— Appellate Court will interfere. 

A Court of Appeal, though slow t. intcifort 
with the discretion ol ibc lower Court In the ap 
point me: t of a receiver, would Interfere if satis- 
fied that that discretion has uot been exercised 
in accordance with <ct.lcu principles of law. It 
would be mi.cbicvous to appoint a receiver as a 
matter of cour without regard to the principles 

goserniuc such appointments IP 63 C 2] 

(«) Civil P. C. (1908). O. 40. R. 1 - No 
allegation of waste or mismanagement— Ap- 
pointment of receiver is unnecessary. 

The appointment of a receiver is unnecessary 
whore there is no allegation of any act of waste 
or mismanare.-nent but on tbo contrary tbero aro 
partners in tbo estate ether than the litigating 
parlies who are interested in seeing that the pro- 
perty is kept - r. fa and -egular accounts aro kept of 
the business. (P 62 C 2J 

Lalchand Hasomal — for Appellant. 

TT adliumal Oodharam — for Respondents. 
Pratt, J. C. — This is an appeal under 
O. 43. R. 1 (s), against an order made in 
the District Court jurisdiction appointing 
a receiver before decree. The parties to 
the suit are the descendants of Gopaldas, 
Gangaram and Nihalchand, three sons of 
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Hildas. Plaintiff i Dassimal is. a 
s°n ol banfiaram ard plaintiffs 2 and 3 
ms (Dassimal’s; sens. Defendant 2 is the 
fop of Gopaldas. Defendant 3 is also a 
descendant of Gangarr.m, beiDg the son of 
a brother of Dassimal. Defendant 1, the 
principal defendant, is the widow of 
Deomal the son of Nihalcbaod. The suit 
was a suit for partition and the property 
alleged to be joint family property con- 
ists of lands and a business. Mo 9 t of the 
land is in the Dame of Deomal Nibal- 
chand, who died three months be- 
fore the institution of the suit and the 
business was conducted in his name. Thus 
the main issue in the suit is. whether 
the land and business of Deomal Nihal- 
chand was joint family property. The 
application for the appointment of the 
receiver was made the day on which the 
plaint was filed and was supported by 
only two affidavits, that of plaintiff 1 
Dassimal and plaintiff 2 his son, Santu. 
mal. 

In neither of these affidavits is 
there an allegation of acts of waste or 
mismanagement. Dassimal says in para. 15 
ol his affidavit that Tolaram the brother 
of the widow is now attempting to in- 
terfere with the management of the pro- 
perties; in para. 20 ho “apprehends” that 
-olar&m will forcibly remove the crop, 
^intumal in para. 3 of his affidavit says 
hat he was managor in Deomal's life 
;imo and at para. 20 that Tolaram is 
.attempting to tako forcible possession. 
Tolaram is the brother of defondant 1 
and is acting on her behalf. The phrase 
interfere” therefore begs the question 
and assumes that Deomal’s widow ha9 no 
right to possession. There is no definition 
of the attempt to take forcible possession 
referred to in Santnmal’s affidavit. Dassi- 
mal refers to no such attempt and is only 
under an apprehension that force will be 
used. On the other hand, several affidavits 
were filed for the defence. These are of 
partners both in the lands and id the 
business. Jethanand Tanumal (P. 25), a 
partner in the land, says that regular ac- 
counts are kept of the estate for the in- 
formation of the partners and that there 
were several partners in the business 
who all managed in the lifetime of Deo- 
mal. Kbajuriomal (P. 30) is the princi- 
pal surviving partner of the business. He 
says he manages it now and during Deo- 
rcal’p lifotime he also denies that Santu- 
mal was sole manager snd avers that all 
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the patners managed the business. He 
also says that regular accounts are kept of 
t.ie business. 

, °° ,b0 affidavits it isdifficalt to under. 
Stand what reason there was for ap- 
pointing a receiver. There is no aiiega. 
tion of waste and in so far as there 
was a vague allegation of an apprehended 
waste, that is completely met by the 
T.fhdavits of the partners who are in-l 
terested in seeking that the property is 
kept safe. Again a receiver would only 
represent the interests of the litigating 
partners. He would not be competent to 
dispossess the other partners who claim 
to be in possession and to be managing 
the business and tha land. These other 
partners cannot be compelled to continue 
the partnership with the reaeivor and it 
is foreign to the functions of a Court to 
carry on a partnership business. The 
utmost the receiver oould do would be to 
demand an account and receive tho profits 
from tho other partners as in the case 
referred to in O. 21, R. 49 (2). The order/ 
of the lower Court directing the receiver! 
to manage the business is “ultra viros” in 
regard to those other partners. Manyl 
affidavits have been filed as to events that! 
occurred since the order under appeal. 
These wo need not refer to for they com- 
plain that the appointment has paralysed 
the business, for tho Judge appointed as 
co-receivers two persons who aro at daggers 
drawn, plaintiff Santumal and Tolaram, 
the brother of the widow. 

Mr. Wadhuma! admits tho oonfusion 
caused by this joint appointment and 
suggests that this Court should substitute 
au independent single individual. But is 
it a case where any receiver should be 
appointed? On this point Mr. Wadhuraal 
argues that the discretion to appoint a 
receiver has been enlarged by the new 
Code of Civil Procedure which has sub- 
stituted the words “ju9t and convenient” 
for the more particular phrase in the Code 
of 1882: 

‘‘neec«?ary (or the realization, preservation or 
better custody or management of any property, 
move-ibl; or immovable, the subject of a suit or 
attachment." 

He farther contends that the lower 
Court having exercised this discretion, 
this Court should be slow to interfere in 
view of the dictum of the Privy Council 
in Jaipal Kunwar v. Indar Bahadur 
Singh (1). followed by this Court in S hiv - 
1. (1904) 26 All 238=81 I A 67=7 O C 239 

(P C). 
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andas v. Pamanmal Mangharam (2). I 
do not however think that the effect o( 
the amended section in the new Civil Pro- 
ceduro Code is to give the Court % wider 
discretion than that exercised by toe 
Courts in England. The appointment of 
a receiver is a form of e<|uiraMa relief 
given for the protection of the property 
and in aid of the legal right. This re'ief 
was originally granted by the Court of 
Chancery iu accordance with certain well 
settled principles. When that equitable 
relief received statutory recognition in the 
Judicature Act it was expressed in the 
words: 

“A mandamus or su injunction u*. bs ••an-ed 
or i» receiver appointed by aa interior uioiy otJ..*r 
of tbo Court in all ca»e« m \bich I: ^j»ll ■:>;.>ar 
t<» the Court to be ju«t or convenient that’-uch 
order should he ma le." 

This statutory power Ins been hel 1 iu 
a series of cases, of which it is only n* 9* 
«ary to refer to the most recent eno of 
Morgan v. Hart (3), to he limited to oases 
whoro the Court of Chanoerv could Save 
appointed a receiver before the Judicature 
Aot. The words "jqil >r oon enient' 

S. 25 (8), Judicature Act, have hoe.) held 
to mean just and convenient, lleddmo v 
JiMoto (4). The Civil Procedure Cole 
wa«* therefore amended to bring * he Jaw- 
in India iufco coufornitN with 'hat in 
England. The power must bo exerci«<>l 
in India in accordance .vi'.b prnci.de* 
already rottlod by tho Court of Oi.iuoory. 
subject of course to such iolif)ca*iots a- 
oou litions peonlUr to Indi - i.; 
(Woodroffe, p. 28). These prin 
boon set forth in the case of Owen • . 
Homan (5), followed in Sidhevoan D:b i 
v Abhoyesivari Dahi fG). an l John v. 
John (7). They are the preservation of 
the estate pending litigation on a oond- 
deration of the merits of the conflicting 
titles (for the Court is always slow to 
dispossess a party in possession under .« 
prima facie title), the risk tc the tenants 
and other circumstances of the cise. Ir 
does not .appear that these principles have 
been considered by the lower Court The 
party in possession is widow of the last 
holder who has a prima facie title, and 
as the property is the partnership pro. 
pertv there are p artners who have an io. 

-.AIR 1 "!; Sin I 106=97 I C -);»=8 8 f. 

R 276. 

3. (1914) 2KB 183=83 LJKB 78 2 . 

4. (187S» 9 Oh D 89=47 L J Ob 58*. 

5. (1863) 1 H L C 997 

r ». (1888) 16 Oal 818. 

7. (1898) 2 Cfc 573=67 L J Cb 616. 
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a matter of course an 
mesb principles has 
Straight, J , iu a sitnil >r cas t of rnnatii 
Protonomoyi Devi v. Timt .Jaahab flat 
‘8). I would accordingly reverse the 
orJer o: the lower Court and alio v this 
appeal with costs. 

Hayward, A. J. C. — I concur in the 
o'der proposed 1 -• t) rned Judicial 
>r. for the reasons 

: -’t plaintiff has no c! *.r right to tho 
property: that *ho association of plaintiff* 
with too defendants representative 
J olaram :n the m na i o cot of the pro- 
W ha « M to confusion; tha* serious 
ilflieultiet exist :n the vt iy of 
eliective official supervision of the work- 
ngof a business firm while the land is 
‘Iy protected by the pendency of 
•no suit; and that there are other partner* 
-o:h m the business and tho land in- 
torested in tbo pn- < -v .-.ion of the pro- 
po »' * ,.*. These circumstances which have 
now become plain were not. it would seem, 
luUv approhen lei at the time tho order 
for a receiver was grantol by tho learned 
Judge of the lower Court. 

V.H./R K. Order reversed . 

'. (1883) 6 111 666. 
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Pratt, J. C. and Crouch. A. J. Ci 
Khan Mahomed Oulam Mahomed — 
Appellant. 


v. 

C helium m and another — Respondent?. 

Civil Misu. Appeal Noll, of 19)5, De 
cided on 27th April 1917, from order of 
Sub- *udge. Sukkur. 

Civil P. C (1908), S. 47— Order on que»- 
*ion» between party and his representative 
*• not appealable though made under S. 47. 

Section 47 does not cover question* bclv.cc:> a 
T >arty r.nd that part) 'a representative, o. g. a 
decree- holder and bi« tran«f.>ree: 26 Horn. 631, 
Poll. ; 82 I C 624. Dit* from [P 64 0 1,2] 

la such cj«-s tbe order passed. though mado 
and«r S. 47 . 16 only an interlocutory order and 
not K decree ind is not appealable [P 64 0 2) 

I*«r Orouch, A. J. C . — The .juostion whether 
any particular nermn is or is not tho represen- 
tative of a party can be determined under S. 47 
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but only ic: a limited purpose. Under that sec- 
tion the Court does not purport to conclusively 
determine the controversy. Such an order, there- 
fore though within S. 47 is not a decree and Is 
not appealable. [P 64 C 2] 

Isardas Udharam — for Appellant 

Dipchand Ckandumal — for Respon- 
dents. 

Pratt, J. C. — This appeal is filed as 
from an order in execution under S. 47, 
Civil P. C. Ghularu Mahomed, iii3 mother 
and sister and two persons, Kunda! Khan 
and Mohandas, who financed the litiga- 
tion, obtained a decree for possession of 
land and mesne profits in 1910. Kundal 
Khan assigned his interest in the decree 
to Mohandas. rh'.cMsram claims to have 
pot an asaigntne . of the interest in the 
decree of G hi' la a Mahomed, his mother 
and sister by dee>' in 1911. Chellaram in 
19 P? J ted nr oxoeotion application under 
0. 2J,Rr, 15 and 1C. The application 
was ou behalf of himself as transferee of 
Chilian: Mahomed, his mother and sister 
and for the benefit of the othe» decieo 
holder, Mohandas. The lower Court found 
that tho interest cf the sister uad no? 
been tram ('error' acd m.ide an erde. fo. 
execution of tho whole docroo requiring 
Chellaram to gi**e security for tho sister- 
interop.. Thi« is an appeal from that 
order d! tod on behalf of Ghul&m Mahomed 
and on the ground that Chellaram is not 
a trnnsferoo of the decree but of the land. 
We do not decide chis point, for e\en as- 
suming that the appeal lias been properly 
institute on behalf of Gbulam Mahomed 
it must f?.ii ou tho preliminary objection 
fchr.fc nc appeal Iicv 

The question a used by the appeal is 
bet wood the itoeree-holdor Ghulam Mane- 
mod and his transferee Chellaram. It is bet- 
ween a |>.irty and that party’s representa- 
tive. P. 47, likeS. 214 of the Code of 1882 
does not cover such a question. We agree 
with the decision in Maganlal v. Mutji 
(I). which has been followed sn Anand. 
Kuntvari v. Ajudhia Nat * (2). The con- 
trary observation in Bommanapati Yce> a - 
ppa v. Chintakunla Srinivasa Bau (3) 
is only aa obiter dictum. We differ iron, 
the view expressed recently by a Bench 
of the Calcutta High Court in Mokim 
Mohan .1 lazumdar v. Surcndr: Chandra 
Dcy( 4) that !» he separate numbering oi 
Sub-S. (3), S. 47, makes a differenoe in 

J • (1901) 25 Bom 631. 

2- (1H0S) 30 All 379. 

3. (1903) 20 Mad 261. 

4. (1916) 32 r C 521. 
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the constrnction.That sub- section expressly 
says that the question as to who is the 
representative is to be determined “for 
the purposes of this section.” It is clear, 
therefore, that it is only a subsidiary 
matter and that the right of suit of the 
decree-holder or the transferee adversely 
affected is not taken away. In such cases 
the order is indeed an interlocutory order 
.md there is no decision of the rights ofi 
the parties to the suit in which the decree 
was passed. Interlocutory orders, though 
made under S. 47, are not appealable, 
Sara suat i Barmonya V. Moti Barmonya 
(5). Different considerations of course 
spplv when the transfer is impeached by 
the judgment- debtor, as in Ganga Das 
Sea v Yakub Ali Dobaslii (6). We con- 
firm the order oi the lower Court and 
di-miss this appeal with costs. 

Crouch. A. J. C.— I conour. S. 47(1) 
declares that, where a question arises as 
* whether any person i9 or is not the 
representative of a party, such question 
shall be determined by the Court execut- 
ing the decree— but only for the pur. 
poses of the section that is to fay, in, 
order to enable the Court to determine 
any question arising between the judg.i 
ment-creditor on tho one hand and tho 
judgment-debtor on the other, and relat- 
ing to the elocution, discharge or satis- 
faction of the decree. It is necessary to 
Lave each side adequotely represented in 
order that tbe mat ter in controversy may 
bo satisfactorily contested and finally die- 
posed of. But the question whether any 
particular person is or is not the reprosen. 
tativeofa party is determined only for 
a limited and fugitive purpose. The Court) 
does not purport to conclusively doter-l 
mine the controversy. The order, there- 
fore, -though within S. 47, is not adecrec. 

S. 2 (2) musfcbeTead as a whole. ‘Decree” 
cannot be taken to include an order whioh 
dees not purport to come within tbe de- 
finition of one, and in which the essential 
elements are wanting. Appeal dismissed 
with costs. 

V.r. r.k. Apjteal darnttsed. 


5.AIR 1914 Cal 149=20 1 C 7^=41 Cal 160. 
5. (1900) 27 Cal 670. 
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Pratt, J. C. and Crouch, A. J. C. 
Hyderabad M unicapa/jfy— Applicant, 
v. 

Moorijmal Mushtakram— Opponent. 

Civil Kevn. Appln. No. 17 of 1917, 
Decided on 1st .Tune 1917, against; ordor 
of 'oint Judge. Hyderabad. 

«) Bombay District Municipal Act (1901). 
b. 160 (3) — Determination of compensation 
W. ~ ,, * ricl «* subject to revision under 

Civil P. C (1908). S 115. 

» nder S. ICO (i). Vuneipal Act. the matter of 
compensation is to bo determined by the DU- 
,f;c: Court, which decides the question in the 
••x?rci>e of iu juri>diciion a s a civil Court. Its 
pro. -ceding* are therefore subject to revision bv 
the tidicinl Commissioner'* Court under S. 115 
P- IP 66 l 1.2; 1* 67 C 2) 

<b) Bombay District Municipal Act (1901). 
5. 160 (3j— District Judge can award 15 p. c. 
Of market value »n addition to sale value. 

he word ''precodure" in S. 160(8). is u«ed 
u: us popular and not .n it- strict!' ler i' ><*dk. 
ar.d a i*i«trict « jurt i u .i warding c mo motion 
unaer Hat .ecllcu lu. jicvver to aw.„d 16 per 
cent c! the market value in .ddillnn t« such 
V«lu... r*. eu.-.i 

..; . it wt l) 

Uinta ram Meivoram—tor Applicant. 
hmairai fihojraj—ior Opponent. 


Crouch. A. J C —This is 


- - au app'sea- 

Mon under S. 115. Civil P. C.. against an 
or.-i cf the Joint Judge. Hyderabad, 
under S. _l tiO. District Municipal Act. 
awarding 15 per cent, of the amount of 
tM9 innrlte' vr.lun for compulsory aequisi. 
Mon. The Ion rued Judge mado it clear in 
his judgment that, in his opinion !*. was 
not lawful to give tbo 10 per cent co- 
Mentation: in proviouscasos hohad refused 
it: but in this case he gave it out of de. 
ference to this Court which had, on .»3 
original side, awarded such compensation 
»n a case wl.oro the point was net in 
issue. Applicant contouds that the case 
is a ' * one for the oxercise of this Court's 
extraordinary powerof rovisiou. inasmuch 
as the point decided is one of great and 
gonernl importance, that the law i 3 clear, 
and that the loarnod Judge has acted i m ’ 
properly in deciding contrary tc what ho 
believed to he the law. If there he no 
obstacle in the way of applying the pro- 
visions of S. 115, I am of opinion that 
the case is a fit one for revision, assuming 
that the applicant can satisfy the Court 
that the 15 per cent, compensation can- 
not bo lawfully awarded. But Mr. Kima- 
trai. for the opponent, raises the prelimi- 
nary objection that S. 115 has no appli. 
cation to an award under S. 160. District 
Municipal Act. It is neoessary to decide 


this objection before hearing arguments 
on the merits. The history of S. 115 is 
well known. In the Code of 1859 no re- 
visional powers were conferred on the 
Courts I'nder Act 23 of 1661. the Sudder 
Court might call for the record of any 
case decided on appeal in which no further 
appeal lav. .f the subordinate Court, on 
hearing the appeal, appeared to have exer. 
cised a jurisdiction no? vested in it h\ the 
law By S 222 of the Code of 1877 the 
word 9. "or to have failed ro crcrclso a 
jurisdiction so vested ’ were added- and 
lastly, by S. 92 of Act 13 of H72 th* 
power of revision was extended to case* 
where the Court has acted in the oxer ci «9 
of its jurisdiction illegally cr wifi m,te 
rial irregularity. 

It is clear that it was the intention of 
the legislature, in framing this section, 
to give to the High Court powers c- 
supervision and superintendence. The 
powers. as originally conforred. differed 
materially from those of an appellate 
>-onrt: and though, as enlarged, they ap- 
proximate to tho»“ of an appellate Court 

vet the scope and intention of tb tj. , 

remain distinct. The High Court is to 
see tnat its subordinate Courts do not in- 
terfere in matters of whioh they have no 
cognisance, that they do not fail » 0 oxer 

cise their jurisdiction and that thev do 

not ahuso their pov.eis or act illegally in 
tho exorcise of them ft was held in 
( humlall nchandv. Ahmcdabad Muvcn 
Witty ( 1 ) that no appeal lies from the 
a , I)i8tric t Court under Cl. (3). 

S. 180. Bombay District Municipal \ct 
•an-, this decision has not been questioned 
hv the appli cant. For his contention that 
no application under S. 115 is competent, 

Mr Kiroatrai relies on P.alaji Sakharam 
v. Merwanji Notoroji (2) and Munici. 

f* el ° aum v - Rudrappa Subran 
(3J. In tho former caso, tho District 
Judge, in an order passed undor S. 23 
District Muocipal Act, 1884, had mode 
an order for the payment of certain costs 
1° ™»PP lioation to the High Court under 
S. 622, Civil P. C . it w as hold that a 
District Judge acting undor S. 23. Bom- 
bay Aot 2 of 1884 was not a Court within 
the meaning of the word in S. 622, Civil 
1 • C.. that he was merely a persona desig. 
nata and, if he had jurisdiction to award 
c oats at al l, ther e was n othing to prevent 

1. (1912) 36 Bom 47=12 I 0 540. 

2. (1S97) 21 Bom 279. 

3. (1916) 40 3om 609=34 1 C 21. 
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him from awarding thorn on the scale he 
did. It appears that this was a case in 
which the High Court would not properly 
have exercised its powers under S. 022, 
even if there had been no doubt as to its 
competency to do so. 

In tho latter case the District Judge 
had found ou a preliminary issue that the 
Court could not proceed with the suit 
without tho claims of defendant 2 and 3 
being first submitted to arbitration, and 
had dismissed the suit. In his order dis- 
charging tho rule Batchelor, J. t stated: 

"Tho object of this application is to obtain 
from tho (hurt a decision that although no ap- 
peal would lie. jet an application in revision 
does lie." 

Such a decision would, in ouropinion.be 
seriously anomalous, and wo do not think 
that tho words of the Statute roquire us 
to make such a pronouncement. InBalaji 
Sahharam v. Mo wanji Nowroji (2) the 
Court had held than it has no jurisdiction 
to revise the order of a District Judge 
acting under S. 23, Bombay District 
M unci pal Act, 1884. And although the 
words occurring in that section are “Dis- 
trict Judge" whereas the words occurring 
in S. 160, last clause, are "District Court," 
we do not think that the distinction is 
sufficient to 9uport the argument that an 
application for revision is competent, al- 
though admittedly no appeal would lie. 

A comparison of S. 23 of Act 2 of 1884, 
with S. iGO, Bombay District Muncipa! 
Act of 11)01. discloses some important dis- 
tinctions. S. 23 juns as follows: 

"If the validity of any flection of Muncipal 
Commissioner is brought in question by any 
person qu ill (if d either to bo elected or to vote at 
tbo election to wliioh such question rofers, suco 
person may, at any time within ten days after 
the date of the declaration of the result of tbe 
election, apply lo the District Judf* of the Dis- 
trict within which ihe "lection has been or 
should ba7c been bold." 

The District Judge may, after such 
inquiry a9 he deems necessary, pass an 
order for confirmation or amending the 
ideclared result of the election, or for set- 
ting the eloction aside. For the purposes 
.of the said inquiry the District Judge may 
exercise any of the powers of a civil 
Court, and his decision shall he conclusive. 

S. 160 (3) runs thus: 

"In tbo event of the Panchayet not g:ving a 
decision within one month from tbe date of the 
selection of the Sir Pancb. or of tbe appointment 
by the District Court of «ucb memb?rs a« may be 
necessary to constitute the P-ncbayet. tbo mat- 
ter shall, on application by either party, be 
determined by the District Court, which stall in 
cases in which the compensation is claimed in 
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respect of land, follow as far as may be the pro« 
cedure provided by tho Land Acquisition Act, 
1-J4, for proceedings in matters referred fer the 
determination of the Court." 

In the former case, the application is to 
be made to the District Judge, that is, to 
the Presiding Officer of the District 
Court; in the latter the application U to 
the District Court, that is, the principal 
civil Court of original jurisdiction within 
the district: Ss. 2 (4) and (8), Civil P. C. 
Any presumption that District Judge is 
intended to be synonymous with District 
Court in the earlier Act is rebutted by 
the declaration that he is. for the pur- 
poses of the said inquiry, vested with the 
powers of a civil Court. 

The lecision, therefore, in Balaji’s case 
(2) did not cover the facts with which 
the Court had to deal in the Belgaum 
case (8): nor need it embarrass us in 
deciding this one. It has been argued 
that it no appeal lies, it would be ano- 
malous to bold that relief can be given 
under S. 1 15, and reliance is placed on 
the judgment of Batchelor, J., above 
cited. But the question whether or not 
there would lie any anomaly in entertain- 
ing an application under S. 115 in this 
case depends on whether or not tho Dis- 
trict Court acted illegally or with mate- 
rial irregularity. There oan be no 
anomaly in exercising the powers con- 
ferred by the section even though there 
be no appeal, if the conditions of the 
section be fulfilled. As the case in which 
our interference is sought was decided 
by the District Court as 9ucb, prima 
facio this Court can call for it under 
S. 115. 

It has been suggested that the Court 
in making its award acts in an executive 
or administrative capacity. But the 
terms of the Act do not support this 
view. A perusal of S. 160, Bombay 
District Municipal Act, 1884, disoloses 
that, while no instructions are given to 
the Panchayet as to the lines which they 
are to fellow in assessing the compensa- 
tion, detailed instructions aro giveD to 
tbe District Court. The members of the 
Pacchayet are expected to assess the 
compensation as arbitrators, not as legal 
experts or as men accustomed to adjudi- 
cate on complicated questions of fact. 

But. as scon as the matter is vested in 
the District Court, a detailed procedure 
is laid down for its guidance: the Civil 
Procedure Cede, applies to all proceedings 
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before the Court. There can be no doubt 
that the legislature contemplated that 
there would ne a judicial proceeding and 
the object of handing over the deter, 
mmafcion of any case, which a Panchayet 
is unable to dispose of, to the District 
Court is to ensure that there shall bo 
such a proceeding. The Court is not 
given the wide powers of the Panchayet, 
bus its procedure is strictly defiood and 
its discretion in assessing the compensa- 
tion is carefully restricted. 

There are good reasons why the award 
of the District Court should not he the 
subject of appeal. It is most desirable 
that the owner of property who is com. 
polled to come to Court merely that a 
sale transaction may he carried through 
should uot lie dragged iuto lengthy litiga- 
tion. Provided that the District Judge 
follows the elaborate procedure laid down 
for his guidance, tho margin of po*«ifclo 
error is uot very wide. Hut what reason 

is there tosuppose that the legislature con. 

tem plated that tho District Court, when 
exorcising its judicial authority under 
S. I GO, would he exempted of all control 
and superintendence hv the High Court? 
Surely, one of the reasons that influenced 
the legislature in entrusting the final deci- 
sion olt he question of compensation to 
the District Court was that tho Court 
formed part cl a well administered ays. 
tern, lliero is no anomaly whatever in 
conferring on a Court tho |*owor to give 
a final decision on any mitter so long as 
it observes certain well defined rules, and 
vet making such Court subject to control 
whonover it transgresses those limits. 
The District Court of Hyderabad is a 
Court subordinate to this Court; the case, 
tho record of which we aro asked to call 
for, was a case decided by t |, e District 
Cour. Wo arc asked to call for the re- 
cord because the Judge gave a decision 
which he admitted to be, in his opinion, 
contrary to law, a decision which is likely 
to tosult in grave and irreparable injury 
to the applicant if not remedied. I con 
aider that the case is one with which we 
are competent to deal. But I see no 
reason for interference with the order of 
the lower Court. 

Section 160, Bombay District Munici- 
pal Act, declares that the District Court 
shall follow, as far as may be, tho proce 
dure provided by the Land Acquisition 
Act. 1894, for proceedings io matters re- 
ferred 1 or the determination of the Court 
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On reference to that Act we rind the head- 
ing *c part 3 Reference toCourl :nd pro- 
cedure thereon ', and it aocrr.s obvious 
that the intention of the legislature was 
that the Court should follow the proce- 
dure laid down in part 3. Further, it 
is to he noted that both tho Panchayet 
and the Court have to determine what 
compensation should he awardrd to 
the owner. Compensation is no- the 
same a9 market value; it is the equj. 
valent in money of the valuo of lanl to 
the owner. Tho Id Common L . rule 
for ascertaining compensation for sxpul. 
sion was that it should be deter mine ' cn 
the same principles as damages in an 
action of trespass; and it was the usual 
practice to add a certain percentage to 
the market value for compulsory pur. 
chase (ilalsbury'e Laws >f England 
\ ol. 6. paras. 30 and 42.) 

Section 23, Land Acquisition Act, lays 
down tho lines which the Court should 
follow in determining the amount of com- 
pensation and in doing so it follows 
closely the English practice; tho Court 
h.\* to ascertain the market value and 
then add a percentage. Under S. 41. 
Bombay District Municipal Act, when 
thoro is any hindrance to the acquisition 
of aoy iand, the Government may acquire 
under tho Land Acquisition Act and vest 
it. when so acquired, in tho Municipality. 

It is wholly unlikely that tho legislature 
intended that tho amount of compensa- 
Mon payahlo under S. 41 should ditier 
materially from that payable under S. 160, 
notwithstanding that the procedure to he 
followed for ascertaining such compensa. 
tion was to he the same under each 
section. The procedure followed in the 
case reported as Karachi Municipality 
v. Khatammal Hiranand (4) both by the 
Municipality and this Court was correct. 
The Municipality had offered compensa- 
tion which included a percentage on the 
market value; the Court awarded the 
market value and 15 per cent, thereon in 
addition. I would dismiss this applies, 
tion with costs. 

Pratt, J. C. — I concur. 

Under S. 160. Cl. (3). Bombay District 
Municipal Act. 1901, the matter of the 
compensation is to be determined by the 
district Court. This distinguishes the 
case from S. 23. Bombay District Munici- 
I'M Act. J884, where the matter there 

4. A I R 1914 SiDd 149=27 I C 826=6 S LR 
126 . 
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referred to is decided by the District 
Judge as a persona designate and the 
High Court has, therefore, no jurisdic- 
tion: Balaji Sakharam v. Uerwanji 
Sowro/i (2). It seems to me clear that 
under $. 160 (3), the District Court de- 
cides the question in the exercise of its 
jurisdiction as a Civil Court. Its pro- 
eoedinss are, therefore, subject to revi- 
sion by this Court. I differ from the case 
of Municipality of Belgaum v. P.udrap- 
pa Suhrao Sutar (3), f or I see no ano- 
maly in the High Court revising an order 
or decree that is net appealable. The 
case of S. 5, Religious Endowments 
Act 20. of 1863, presents a very close 
analog*-. That section confers on the Civil 
Court jurisdiction to appoint a manager 
of a religious establishment. The Privy 
Council hold in Minakshi Saida v. 
Subrama nya Sastr, (5) that no appeal 
lay from the order. Nevertheless the 
Madras High Court held in GopalaAyyar 
v. Arunachaiavi Chetty (6) that an ap. 
plication for revision to the High Court 
was competent. I also agree that there is 
no ground for our interfering in revision. 

I do not think the District Judge erred 
iu awarding 15 per cent, over the market 
value. It is said that the right to this 
15 per cent, is a matter of substantive 
right and not of procedure. Possibly the 
word procedure, iu S. 160 (3) is not vory 
felicitous, but I think it is used in its 
popular and not in its strictly legal sense. 

I am quite clear that it does not mean 
procedure in the sense of the adjective 
law 6 G 2 cSod in the Code of Civil Pro- 
cedure. S. 53, Land Acquisition Act ap- 
plies that law to proceedings in Court 
under the Act. If S. 160 (H) referred to 
this only, it would have mentioned the 
Civil Procedure Code and not the Land 
Acquisition Act. What was meant was 
that the District Court should frame the 
same issues and be guided by the same 
considerations as it would under the Land 
Acquisition Act. I'nder that Act it has 
to decide the market value under Ss. 23 
and 24 and then add 15 per cent, to 
arrive at the compensation to be awarded. 

It is no great strain on the word "pro- 
cedure" to say that the District Court 
under S. 160 (3) should follow this pro- 
cedure and assess compensation by the 
same method of valuation. 
v.R ./B.K. Application dismissed. 

6 . ( 18S8 ) 11 Mad *6=14 I A 160 (P C). 

G. (1903) 26 Mad 85. 
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Pratt, J. C. and Hayward, A. J. C. 

Firm of Bhaivandas Ferroomal — Ap- 
pellants. 

v. 

Mengiiraj and others — Respondents. 
Second Appeal No. 29 of 1915, Decided 
on 14tb September 1917, against decison 
of Joint Judge, Hyderabad. 

(a) Execution — Waiver —Instalment decree 
providing for immediate payment on failure 
to pay instalments regularly— Acceptance of 
overdue instalments is not evidence of 
waiver. 

" here a decree provides for payment by instal- 
ments subject to the condition of the ouli're decre- 
tal amount becoming payable atone* on failure 
t’ pay any fixed number of instalment* regularly, 
the mere acceptance of overdue instalments by 
the decree holder is not of itself sufficient proof of 
waiver on bis part to execute the decree for the 
entire amount. [P 68 C 2) 

(b) Civil P. C. (1908), S. 100 —Payment 
whether sufficent to extend period of limita- 
tion is question of fact. 

Where a decree provides for payments by Instal- 
ments subject to the condition of tbeontire decretal 
amount becoming payable atonce on failure to 
pay any fixed number of instalments regularly 
and whether the paymont and acceptauco of an 
overdue instalment is to be treated as a payment 
regularly made in satisfaction of tbo instalments 
doe. so as to extend tbe period of limitation for 
execution of tbe decree, is a question of tact. 

[P 69 0 1J 

Fatehchand Asudomal — for Appellants. 
Tejumal Uassomal — for Respondents 
Pratt, J. C. — This is a seoond appeal 
from an order made in appoal by tbe 
Joint Judge of Hyberabad, dismissing tbe 
appellants application for execution of 
an instalment decree made on 5th Nov- 
ember 1909. The decree provided for 
payment of a decretal sum of Rs. J,800 
by instalments of Rs. 35 per mensem,, 
tbe first instalment being payable on 13tb 
November 1909. The appellant alleged 
that he had received the sum of Rs. 300 
by 9 different payments of Rs. 30. Rs. 40, 
and Rs. 50 between 2nd January 1911 
and 24th December 1912. Tbe darkhast 
was dismissed as time-barred because , 
the decree provided that when 3 consecu- 
tive instalments fell due the defendant 
should pay the decretal money at once. 

This default had, on the appellants own 
showing, occurred in January 1910. Tbe 
point raised in appeal is that th9 appel- 
lants had waived their right to enforce 
tbe default provision in the decree. It 
has been held that the mere acceptance 
of overdue instalments is not of itsel/ 
sufficient proof of waiver: see the case o 
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Kashiram v. Pantlu (1) and Kimatrai v. 
Wadero Sher Mahomed Khan (2). There 
is on other evidence of waiver in this 
ca9e beyond the acceptance of overdue 
instalments and the fact that the appel- 
lants are now seeking to enforce the same 
provision in the decree is not consistent 
with the plea that they had waived it. 

The question whether the acceptance 
of overdue instalments has the effect of 
extending the period of limitation i9 one 
which was decidod hers as in the High 
Court of Bombay on the doctrine of 
mutual estoppel and and the question 
hero is, whether by paving and accepting 
those instalments, parties understood f hr.t 
they wore to proceed on the footing that 
these Rs.300 wore to be treatad as having 
been paid regularly in satisfaction of the 
first eight or nine instalments. This is 
roallv ii question of fact. Tie ' 
Courts have come to tho oonclusiou that 
no such estoppel « is worked because be 
first payment was nude 14 months after 


tho rirft insta 


v 


as duo and the pa' 


monta were not made ro;ularly or in stuns 
which were equivalent of any one inst t! 
ment or a multiple cf any one instalment. 
This is a finding of fact with which we 
annot interfere in second appeal. We ac. 
cordingly confirm tho decree of the lower 
Court and dismiss this appeal with costs. 

V.R./h.k. Appeal dismissed. 

1. (l'JO'l; 27 15 -in 1. 

2. A f R 191 ; Sind tiOs‘26 I 0089=8 T R • : 
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Crouch and Fawcett, a. J. c«. 

Emperor 

v. 

Ilamio and others— Accused— Opposite 
parties. 

Criminal Acquittal Appeal No. 59/8 of 
1917, Decided on *22nd March 1918 
against order of acquittal passed by 
tho Add I. S.. Judge of Hvderabad 

Penal Code (1860), S.. 79 147 .nd 448- 
Huaband carrying away wife by force ag.inal 
her will it guilty under St. 147 and 448 
Both under tho English and Indian Law. al- 
though It le tno duty of a wife to reside and co- 
habit wito her husband, the husband has no 
right to u so force or violence to onforco thit rights 
even when tho xvife’s refnul to live with him it 
without any rea«onablo cause [P 70 q .1 

There U nothing in Hindu or Mahomedan 
Law to justify a husband in using force or re- 
straint to compel his wife to live with him in- 
stead of having resort to a Civil Court for resti- 
tution of conjugal right*. Nor can such action 
ba justified under S. 79. I. P. C. IP 70 C !l 
Where a Hindu husband in company of «everal 


Sind W 

ia,es forcibly watered tho house of a third 

person and took away by force his married wife 
from there against her will: 

Held', th it the b i'baad and his associa'-ei were 
guilty of o 'fences under Ss. 117 and 1 *h. I. p. c. 

[? 71 C2] 

E. Raymond — for the Crown. 

Lair hand flattomal — for the Accused. 

Judgment— This is an appeal by the 
Local Govern. nent against an order of ac- 
quittal under Ss I !7 and 448, I P. C. in 
respect of accuse ! Nos. 2 (Ra^.lo), 3 
(Nanji). I (Gaju) and 7 (Pitho) ; used by 
the Additional Sessions Judge ot Hydera- 
bnd in an appeal against their c;-. o*:cns 
under those sections by the Sub. I vision- 
al Magistrate, Mirpor Khas. No- ces 
have not vet been served on Gaju n l 
P tho and rho appeal has, therefore, been 
he»rd only in respect of tho other two. 

The facts alleged are as follows: Pithc s 
wife Jivu was said to have beer, enticed 
av.-ay by two men against whom Pitho 
t'lsd a complaint under S. 498, T. P. C , 
-n the Court of the First Class Magis. 
trate, Jamesabad. On 11th September 
1916, there was a hearing of that case at 
which Jivat was present, having been 
called as a witness. After her examination 
she applied to tho Court for Police pro- 
taction on the ground that the complain- 
ant and his party were going to take her 
away by force The Magistrate wrote a 
letter to the Rub- Inspector asking him to 
see that no force was used tc her and 
ordered a Police constable by name 
Mahomad Paris! to escort her to the Rub. 
Inspector or wherever she wanted to go. 

In accordance with her desire he went 
with her to the house of aP. W. D. Over. 
■*eor Allahbux, where tho then accused’s 
Counsel. Mirza Farukhheg, had put up. 
Ho refused to keep her with him as ho 
feared serious consequences, seeing a 
crowd of Kolhis, to which community 
the present accused belong, had collected 
and assumed a threatening attitude. The 
policeman, however, asked Mirza to let 
her remain in the house until he got more 
police from the Thana to assist him and 
Mirza assented to this. As soon as the 
Policeman left, a large number of Kolhis 
(among whom the accused are said to 
have been) rushed into the house. Jivat 
thereupon ran into an inner apartment 
and closed its door from ineide. The 
Kolhi offenders, however, broke it open 
and forcibly removed her with them. 
Some of them were armed with hatchets, 
some with lathis and some with sticks! 
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Tlio accusea Ramlo and Nanji with 12 
ethers were accordingly charged with 

I. P. C., and house 
I.P. C. 


rioting under S. 147, 
trespass under S. 448 


The Additional Sessions Judge did not 
upset the conviction on the only grounds 
specified in the memorandum of appeal 
to him, viz., that the identity of the 
appellants was not satisfactorily estab- 
lished and that it was proved that they 
"ore elsewhere at the time: but did so 
on the ground that Pitho had the right 
to compel his wife to accompany him 
oven though it was against her will and 
that ho was justified in calling upon Ins 
associates to help him iu remove g the 
woman from what he calls the “wrongful 
custody” of Mirzu and Allabbnx. He 
gives no authority for this view and is 
clearly wrong. Mr. Lalchand who re- 
presented Ramlo and Nanji admitted he 
could not support it, at any rato as 
regards the offeucc under S. 147, I. p. C. 

The general English law is that though 
it is the duty of a wjfo to reside and 
j cohabit with her husband, yet the hus- 
jband is not entitled it Ins wife refuses to 
live with him, even without any reason- 
able cause, to restrain her by force or to 
keep her in confinement: Halsburv’ 8 
Laws of England, Vol. 1G, p. 318, 
Art. G27. This was established by the 
case of Reg. v. Jackson (l), overruling a 
supposition to the contrary which previ- 
ously existed and which has probably 
led to the Additional Sessions Judge’s 
decision. The law in India is clearly 
the same. Ss. 339. 340 and 350. I. P. C., 
make no exception in favour of force or 
restraint by a husband to bis wife such 
as is provided for in the case of rape 
(S. 373); aud the only possible exception 
applicable is S. 79, I. P. C. To fall 
under this, it would have to be shown 
that a husband is, under Hindu or Maho- 
medao law, justified in using force or 
restraint to compel his wife to live with 
him inspite of the general English law 
and the provisions of the Penal Code 
already mentioned. This point is dis- 
cussed in Wilson’s Digest of Anglo- 
, Mahomed an Law, Edn. 1895, pp 48 — 
(50, and Edn. 2, p. 154, and his conclu- 
isica is against any such exception in 
favour of a Mahomodan husband. In the 
present case the husband is a Hindu and 
no greater protection from the ordinary 
oriminal law can he claimed for him. 

1. (1891) 1 Q B 071= JO L J Q B 346. 
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No doubt, as ruled in Tchad Mon Mohini 
Jemaaai v Basanta Kumar Singh (2), 
Hincu law (as does English law) imposes 
on a wife the duty of residing with her 
nusband wherever he may choose to 
reside; out there is certainly no autho- 
rity for the proposition that be can en- 
force h;s right to demand that his wife 
shall live with him by violence instead 
of by resort to a civil Court for restitu- 
tion of conjugal rights. 

As regards the offence under S. 448, 

I. P. C., Mr. Lalchand submitted that 
the primary intention of the trespassers 
was not to intimidate, insult or annoy 
any person in possession of the property 
hut to carry away the woman. Her 
forcible removal was, bowover, an offence 
and the trespass was, therefore, done 
with intent to commit an offence and so 
falls under the definition of criminal 
trespass. In the cases: Queen. Empress v. 
Bayapadayacht (3) and Gaya Bharv. 
Emieror (4), which are rolied on by the 
Additional Sessions Judge, the intent 
was to do an act which was not an 
orfence (viz., sexual intercourse with an 
adult unmarried woman) and these con- 
sequently have no application to the 
present case. Tho main facts alleged 
which have been recapitulated above are 
clearly proved by the ovidence in the 
case and have Dot been questioned by 
Mr. Lalchand or by the Additional Ses- 
sions Judge in bis judgment. The only 
remaining question is whether it is 
proved that Ramlo and Nanji were 
among the persons who entered tho house 
and took pert in the forcible removal of 
Jivat. 

Against them is tho evidonce cf Jivat, 
who was in tho best position to idontify 
her assailants as t’nu aflair happened 
about sunset. She states that they apd 
two others, named by her. broke open the 
door of the room in which she was and took 
her out. She further says that Ramlo had 
a knife in his hand. We aro asked to 
discredit her testimony on two grounds. 

Tho first ie that according to the record 
of her statement to tho police she said 
that all the Kolhis entered the room. 

Jivat as to this explains that what she 
really said was that all the Kolhisentoied 
the house and that she did cot say that 
all entered the room, but only some came 


2. (1901) 28 Cal 751. 

3. (1S96) 19 Mad *40. 

4. (1916) S3 All 517=25 I C 979. 
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there. This is certainly more probable 
for, as the number of Kolhi* who entered 
the house is alleged to havehcen 40or50. 
it would be almost a physical impossibility 
for all of them toenter the room without 
impeding the onef who 'took an active 
part in the remot el of ‘he woman. Hnviog 
regard to the informal way in which 
police statements ure racordgu it is co: 
unlike! ■’ that a mistake >vn made of the 
kind alleged by Jivat. and this r-unot he 
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taken as i discrepancy which ro»llv discre. 


di to her subsequent testimony. Secondly, 
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Public Prosecutor. According to Jivat, 
whose evidence on the point is not con. 
tradicted, Hondo is a brother. in-law and 
Naoji a cousin of Pitho. Nanji id also 
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ol icqrnttftl reversed. 

• u - Order re try:.,.!. 

6 - A s l r i 9 *! 4 *** r ^** 7 1 cToo^ 


A. I. R. 1918 Sind 71 
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Iar l p «nn di K° n t ,,0r ° is 1,10 ta ^»‘n.cnv of a 

I »r 0 e numbor of prosecution witne^se-- who 
•nerolysa d they identified all the accused 

oLr^h .::.i5 out uaming «>* >-s: d r 

ones Tl.ise\ idonce is not so trustworthy 
and has not boe D much relied on by the 


rt.i K v TaCh \ P ? r/ Jnial-Opronontf. 

V.IVI1 Kevn. Apple. No 88 of 1915, De. 

cidsd on 22nd Novembor 1917. 

P J orl J ru ‘« Ac ‘ S. 87- 

» **r«on include i BomJ. 

The word >roon' in S. 87 tccbnicsllv include, 
•nd was intended to iocludo tho Board.' 

.r, Po /c Trui1 Ac ‘ *f ,8f, 6b si. C 87 J 

and 88- s cope of S«. 67 and 88 indicated. 

" nd . S8 do no1 d «*tln R utsh suir. 
private individual* from Mills acuinst the 

ieaYnA^R * "‘ !b ,he '****& «•$! 

r« «»- cS * 86 definM tho rM ronslhiiitv 
the Board foracts of tboiroflicera and •crvnuu 

tP 72.C 2]' 

u. -V. Lobo — for Appellants. 

T. G. Elph inston for Opponents. 

N. DAR. ■ 
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Judgment. — This is an application 
andor S. 25. Provincial Small Causes 
Court Acts. In December 1912 a large 
consignment of molasses arrived in Karachi 
for the applicant, and, on being landed, 
were deposited in the Import Yard. He 
commenced to take delivery on 7th Janu- 
ary, but a very large number of the 
10,000 odd baskets continued to remain 
in the Port Trust sheds for a considerable 
time after the expiration of the five free 
days allowed. Demurrage, at the ordinary 
rate, was demandod by the officers of the 
Trust and on the 13th January applicant 
paid Kb. 500 on protest. In response to 
his application for a return of the money 
rhe Secretary replied ou 8th March 1913 
chat ho was not propared to recommend 
a return of the money, and suggested an 
appeal to the Chairman. On 9th May the 
Chairman wroto refusing to inter fore, 
and mentioned that applicant might rofer 
his grievance to the Board. On 20th June 
1913 the Board affirmed the decision of 
r,he Secrotary and Chairman. On 10th 
September 1913, applicant filed a suit in 
tho Court of Small Causes claiming 
Kb. 500 and interest. 

Tho ouly 'luesciou dealt with in the 
judgment was, whether the suit was not 
time barred under S. 87, Karachi Port 
Trust Act. The Court held for reasons 
-rally given that it was timo-barrod and 
dismissed tho suit. Mr. Lobo contends 
that the word "person’ in S. 87 does not 
.delude the Board, aud that the suit is 
not ouo for anything done or purport, 
ing to have been dono in pursuance 
of the Karachi Port Trust Act, 188G. Ho 
suggests that sS. 88 deals with suits 
against the Board, and S. 87 with those 
against individuals acting within the scope 
of the Act, and that tho brief period of 
limitation prescribed by S. 87 confers no 
special privilege on the Board. Ss. 87 
and 88 were takon from S. 87, Bombay 
Port Trust Act, 1879. para. 2. S. 87 and 
:ho last one of S. 88 being new. By 
S. 3 (3). Bombay Act 3 of 1886. which 
ivds in fores when the Karachi Port 


Trust Act 6 of 1886 was passed, "parson" 
is declared to include ‘ a company or asso- 
ciation or body of individuals whether 
incorporated or not.’ and there can be no 
doubt that ' person' 1 in S. SO technically 
includes, and was intended to include, the 
Board. Ss. 87 and 88 do not distinguish 
suits against private individuals from 
suits against the Board, but S. 87 deals 
with the limitation of suits agaiust the 
Board or any servant or oflioer of the! 
Board, and S. 88 defines tho respousibi-l 
litv of the Board for acts of their officers 
and servants. Tho same question was 
dealt with in the case of Pray No rain v. 
Karachi Port Trust (l) by Leggatt, 

A. .T. C., and again by myself in Ralii 
liros. v. The Asiatic Steam Navigation 
Company (2), and in each case it was held 
that S. 87 had application to suits agaiust 
the Board. No instance has been brought 
to our notice of the contrary view having 
boon expressed. 

The cause of action if any arose wheu 
the applicant paid the Rs. 500 under 
threat of having his goods detained. If 
the officers of tho Board refused to deli. | 
ver the goods without payment of the 
demurrage incurrod, with the bona fide 
intentioa of acting in the performance of 
duties imposed by the Act, they ’would 
be entitled to tho protection of S. 87. It 
ha; not been suggested that they acted- | 
under improper motives or outside tho 
scope fo their duties. Mr. Lobo has argued ( 
that tho cause of action should be taken 
to have arisen in Juno 1913 when too ' 
Board refused to return tho Rs. 500; but 
tbe refusal to return the money con- 
stituted no cause of action unless there j 
was ao agreement, express or implied, to 4 
return it. and such agreement is not 
alleged. I would hold that tho six m jatha 
limit applies and dismiss the application i 
with costs. Application dismissed with 
costs. 

v.R. R.K. Application dismissed. 

1. (1910) 4 S L R 236=10 I 0 972, ’ 

2. Sait No. 4 12 of 1916. 
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